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LANGERMAN & PETTY v. UNITED STATES. 
(Circuit Court, S. D. New Tork. April 9, 1896.) 

CUSTOMS DUTIES — CLASSIFICATION — ZiNC BhEKTS. 

"Lithographie zinc sheets," commerclally so known, being sheets of zinc 
as they corne- from the rolling inill, but coated on one side with a prép- 
aration suiting them for use by lithographers, were dutlable as "zinc in 
sheets," under paragraph 213 of the act of 1890, and not as manufactures 
not speclally provided for, under paragraph 215. 

This was an application by Langerman & Petty, importera, for 
a review of a décision of the board of gênerai appraisers, sustain- 
ing tbe collector's classification for duty of certain merchandise im- 
ported under the act of October 1, 1890. 

Albert Comstock, for importers. 

Henry D. Sedgwick, Asst. U. S. Atty. 

TOWNSEND, District Judge (orally). The articles in question 
are commercially known as "lithographie zinc sheets." The col- 
lecter classifled them for duty, under paragraph 215 of the act of 
October 1, 1890, as manufactures not specially provided for, com- 
posed of zinc, and whether partly or whoUy manufactured. The 
importers protested, clatming that the articles were dutiable under 
paragraph 213, as "zinc in sheets." The évidence shows that thèse 
articles are coated on one side with a préparation. "They are the 
ordinary zinc sheets, just as they cerne from the rolling mill, but 
the coating is for the spécial purpose of lithographers." They vary 
in size from 10x14 inches to 34x48 inches. I think the importers 
are right in their contention. Even if the coating for a spécial 
purpose bas advanced the articles so that they may be adapted to 
a différent purpose, they still remain zinc in sheets. There is no 
évidence that they are not sold by weight, or that they are com- 
mercially known by any name other than lithographie zinc sheets. 
I think such large flat strips of zinc in the form in which they comfe 
from the rolling mill are zinc in sheets, and specially provided for 
under paragraph 213 of said act. The décision of the board of gên- 
erai appraisers is therefore reversed. 
v.75F.no.l — 1 
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In re OBj^CB et al. 

(Circuit Court, N. D. Callfornla. June 15, 1896.) 

No. 12,123. 

1. C0STOM8 DuTiKS— Classification— BoTTLES and Glassware. 

Paragraph 88 of the act of August 27, 189é, is in substance a condensa- 
tion and re-enactment of paragrapbs 103, 104, and 105 of the act of 1890, 
with certain exceptions and clianges of verbiage; and, being construed 
in connection therewith, It is apparent that the last clause was intended 
to take the place of paragraph 105, and therefore covers glassware other 
than bottles and vials, which are provided for in the preceding clauses. 

3. SaME — "HOCK BOTTLBS. " 

Hock bottles, holding not more than one pint, and not less than one- 
quarter of a pint, though commercially known as "bottles," and not as 
"vials," are dutiablc at 1% cents per pound, under the second clause of 
paragraph 88 of the act of August 27, 1894, which reads "and vials holding" 
the above specifled quantities, and not as other "liipe bottle glassware, not 
speeially provided for," under the first clause, or as "ail other * • * 
glassware," in the last clause. 

An application and pétition were filed by W. R. Grâce & Co. for 
a review, under section 15 of the customs administrative act of 
June 10, 1890, of the décision of the board of United States gênerai 
appraisers in relation to the classification and duty on certain 
bottle glassware imported by the petitioner. The collector, and, 
upon appeal from his décision, the board of gênerai appraisers, held 
that the bottles imported were subject to a duty of 1| cents per 
pound, as provided by the second clause of paragraph 88 of the 
tariff act of August 27, 1894, commonly known as the "Wilson Bill." 
The importer claimed that the duty should be assessed according 
either to the first clause or the last clause of paragraph 88. 

H. S. Foote, U. S. Dist. Atty., and Samuel Knight, Asst. U. S. 
Atty. 

Chas. A. Garter, for importer and petitioner. 

MORROW, District Judge (after stating the facts as above). Thia 
is an application and pétition by W. R. Grâce & Oo. for a review 
of the décision of the board of United States gênerai appraisers, 
dated September 5, 1895, as to the rate and amount of duty on 
certain imported bottle glassware, under paragraph 88 of the tariff 
act of Angnst 27, 1894, commonly known as the "Wilson Bill." The 
importation in question consists of 14,400 bottles, invoiced as pint 
wine bottles. The collector of the port of San Francisco classifled 
the importation as "colored glass bottles, holding not more than one 
pint, and not less than one-quarter of a pint," and flxed the rate 
and amount of duty at 1^ cents per pound, being the rate provided 
under the second clause of paragraph 88, Schedule B, of the tariff 
act of Angust 27, 1894, "for vials holding not more than one pint, 
and not less than one-quarter of a pint." The duty amounted to 
the sum of $154.69. The importer appealed to the board of United 
States gênerai appraisers, which afQrmed the décision of the col- 
lector. ïïe now pétitions this court, under section 15 of the eus- 
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toms administratiTe act of 1890, for a revîew of the décision of the 
board, and claims that the importation in question is not subject 
to the duty of 1^ cents per pound, because the glassware consti- 
tuting it are not "vials," nor commonly known as such, but are bot- 
tles or one-half bottles, and are commercially known as such; and 
that the law makes no spécial provision for glass bottles holding 
not more than one pint, and not less than one-quarter of a pint, 
other than vials, which are a particular kind of glass bottles used 
by druggists and chemists. It is claimed that the bottles are du- 
tiable either as "other colored glassware," at the rate of 40 per 
cent, ad valorem, or else as "other colored bottled glassware not 
especially provided for in said act," at the rate of three-fourths of 
one cent per pound; and the court is asked to reverse the décision 
of the board and the coUector, and to give judgment to the importer 
for the différence of the duty paid under protest and that adjusted 
as claimed. 

Preliminarily, the point is made by the district attomey that no 
proper service of the pétition for review was made or notice given 
either to the coUector or to the district attorney, under section 15 
of the customs administrative act of 1890. In the view I take of 
the law governing the question of the duty applicable to this im- 
portation, it is unnecessary to consider this technical objection. 

The question of the amount of duty involves the construction of 
the différent clauses of paragraph 88 of the act referred to, which 
reads as follows: 

"Glass and Glassware. (88) Green and colored, molded, or pressed, and 
flint and lime glass bottles holding more than one pint, and demijohns and 
carboys, covered or uncovered, whether fiUed or unfilled and whether their 
contents be dutiable or free, and other molded or pressed green and colored 
and flint or lime bottle glassware not specially provided for in this act, three- 
fourths of one cent per pound; and vials holding not more than one pint and 
not less than one-quarter of a pint, one and one-eighth cents per poundj if 
holding less than one-fourth of a pint, forty cents per gross; ail other plain 
green and colored, molded or pressed, and flint lime and glassware, forty per 
centum ad valorem." 

The district attorney contends that the second clause, which fixes 
the tariff on "vials," necessarily includes bottles "holding not more 
than one pint and not less than one-quarter of a pint," and that 
such was the intention of congress. On the other hand, the im- 
porter claims that that clause is inapplicable, because bottles are 
not mentioned, and the importation in question consista of bottles, 
and not vials. The testimony taken before the référée preponder- 
ates in favor of the proposition that the glassware in question con- 
sists of what is known commercially as "hock bottles"; that the 
articles are known as "bottles," and not as "vials"; and that the 
term "bottle" is a gênerai name applied to glass vessels, while the 
term "vial" is more generally understood to be a kind of bottle— 
a small bottle — used principally by druggists and chemists. The 
only real question involved is one of law, as to the construction of 
thèse several clauses of paragraph 88, to ascertain whether con- 
gress intended to include bottles in the second clause. It will be 
noticed upon comparison that paragraph 88 is a condensation and 
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re-enactment of paragraphs 103, 104, and 105 of the tariff act of 
October 1, 1890, commoiily known as the "McKinley Bill." Para- 
gràph 103 of that act reads as foUows: 

"Qreen, and colored, molded or pressed, and fllnt, and Urne glass bottles, 
holding more than one plnt, and demljohns, and carboys (covered or uncov- 
ered), and other molded or pressed green and colored and fllnt or lime bottle 
glass-ware, riot speeially provided for in thia act, one cent per pound. Green, 
and colored, molded or pressed, and fllnt, and lime glass bottles, and vials 
holding not more than one plnt and not less than one-quarter of a pint, one 
and one-half cents per pound; If holding less than one-fourth of a plnt, flfty 
cents per gross." 

Paragraph 104 applied to ail the articles enumerated in the pre- 
ceding paragraph if fllled, and not otherwise provided for by that 
act, and the contents thereof were sixbject to duty; and it further 
provided that if the articles enumerated were fllled, and not other- 
wjse provided for by the act, and the contents thereof were not sub- 
Ject to duty, they should be subject to the rates of duty prescribed 
in the preceding paragraph. Paragraph 105 applied to plain flint 
and litoe, pressed glassware. It is clear that paragraph 103 was 
intendéd to apply to bottles, vials, and other glassware which were 
imported empty; paragraph 104, to those that were imported fllled; 
and paragraph 105, to plain glassware other than bottled glass- 
ware. Thèse three paragraphs, as stated, were Consolidated, con- 
densed, and re-enacted into one paragraph in the présent law. The 
provisions of both acts are, however, almost identical, with certain 
exceptions, such as réduction of duty and change of verbiage in some 
particulars. The provision contained in the last clause of para- 
graph 88 of the présent law, thàt "ail other plain green and col- 
ored, molded or pressed, and flint lime and glassware, forty per 
centum ad valorem," is not found in either paragraph 103 or 104 
of the earlier act, and was intendéd, undoubtedly, as a substitute 
for paragraph 105. The object of paragraph 103 was, clearly, to 
provide rates of duty on three gênerai classes of bottles: (1) Those 
bottles holding more than one pint, and other bottle glassware 
not speeially provided for in that act; (2) those bottles and vials 
holding not more than one pint, and not less than one-quarter of a 
pint; and (3) those bottles and vials holding less than one-fourth 
of a pint. The purpose of paragraph 88 of the tariff act of 1894 is 
not only to do the same, but more. It consolidâtes the provisions 
as to bottle glassware with that relating to glassware, and pur- 
ports to provide rates of duty for both classes of merchandise. 
This is apparent from the language of the last clause just referred 
to, and the further fact that no other provision relating to plain 
glassware is to be found in the présent law. In this fact we hâve 
an explanation of the purpose of this clause at the end of para- 
graph 8S. It was intendéd to take the place of what in the earlier 
act was a separate paragraph, and to apply to ail "plain green and 
colored, molded or pressed, and flint lime and glassware," as dis- 
tinguished from bottle glassware. It is manifest, therefore, that 
the petitioner's contention, that the bottles should be classified un- 
der that clause, is untenable, for it was intendéd to apply to glass- 
ware other than bottle glassware. Nor can the flrst clause be said 
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to apply to the importation in question, unless we conclude that 
thèse hock bottles are not otherwise specially provided for in the 
act, either expressly or impliedly. This clause cannot reasonably 
be made applicable to thèse bottles, even under the proviso as being 
not otherwise provided for, beoause it would be placing bottles 
holding not more than one pint on the same basis as bottles holding 
more than one pint, which, by the words of description employed, 
it is évident that was the very thing congress did not intend to do. 
So that the bottles in question, if they are to be taxed at ail, must 
be under the second clause. The paragraph, after providing for 
bottles holding more than one pint ^nd other bottle glassware not 
specially provided for in the act, reads "and vials holding not more 
than one pint and not less than one-quarter of a pint, one and one- 
eighth cents per pound." The bottles comprising this importation 
answer the requirements of this clause, in that they hold not more 
that one pint, and not less than one-quarter of a pint, and ia that 
they hâve long necks, a quality peculiar to vials; but they are known 
commercially as "hock bottles," and not as "vials." The question is, 
therefore, whether the words "and vials" refer exclusively to bottles 
of that particular description, or whether, from their grammatical 
position and relation to the preceding and following clauses in the 
paragraph, congress intended to include bottles as well. It is my 
opinion, taking the paragraph as a whole, and giving effect to its 
every clause, that this second clause, beginning with the words "and 
vials," was intended to apply to bottles. It is true that the word 
"bottles" is not used, while in paragraph 103 of the act of 1890 that 
term was specifically employed. But a comparison of paragraph 
103 of that act and paragraph 88 of the présent law will show that 
the two provisions are so differently constructed from a grammatical 
standpoint that the omission of the word 'T)ottles," while perhaps 
not consistent with the clearest method of expression, still dispenses 
with any répétition of that word. In paragraph 103 of the earlier 
act, the provisions as to bottles and vials "holding not more than one 
pint," etc., begins with a new sentence. Therefore the word "bot- 
tles" had necessarily to be repeated, or some other équivalent lan- 
guage of référence employed. In paragraph 88 of the présent law, 
the provision as to bottles holding more than one pint, and the suc- 
ceeding provision, beginning "and vials holding not more than 
one pint," etc., are separated from each other by a semicolon, and the 
conjunction "and" is inserted to connect the two provisions. It 
was evidently considered unnecessaiy to repeat the somewhat long 
expression relating to bottles found in the flrst clause, and it was 
deemed sufflcient to insert a semicolon, and add on the words "and 
vials," which latter article of bottle glassware had not theretofore 
been mentioned or provided for in the act. The word "bottles" was 
therefore dropped. In fact, the entire expression, viz. "green and col- 
ored, molded, or pressed, and flint and lime glass bottles," was omit- 
ted. This was doubtless done to avoid what appeared to be an unnec- 
essary répétition. A comparison of thèse paragraphs, in subordina- 
tion to the manifest intention of congress to tax bottle glassware 
and glassware other than bottles at reduced rates, but in accordance 
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with previons classification, seems to me to fully support this view. 
It is my opinion, tlierefore, that th.e importation in question, consist- 
ing of hock bottles, holding not more than one pint, and not less than 
one-quarter of a pint, is subject to the duty prescribed by the second 
clause of paragraph 88, of 1^ cents per pound. 

The pétition of tke importer will be dismissed, and judgment 
entered in accordance berewith.. 

NOTE. The expressions of opinion uttered In the debates in the senate 
while this paragraph was under considération, and wlth référence to the very 
question Involved upon this pétition, support the view talsen by the court. 
See Cong. Rec. May 20, 1894, p. 59T6: 

"Mr. Aldrich. After hearing the paragraph read, I suggest to the senator 
from Arkansas that it will probably be necessary to insert before the wordg 
'and vlals' the words 'ail of the above'; so that there shall be a connection 
between the two classes of glassware. 

"Mr. Jones, of Arkansas: The two clauses of the paragraph are connected 
by the word 'and.' There can be no diiflculty about the construction, in my 
judgment. 

"Mr. Aldrich: Upon a casual reading of it, I think there might be, but still 
I am perf ectly willing to let It go for further examinatlon. 

"Mr. Jones, of Arkansas: It can be amended if it is subject to critieism. 

"Mr. Aldrich: The intention of the committee is very plain. 

"Mr. Jones, of Arkansas: It is to connect the two branches of the para- 
graph; there is no question about that." 



SIMMS V. STANTON et al. (two cases). 

(Circuit Court, N. D. California. June 25, 1896.) 

Copyright— Infrinseme NT— F Aœ Use. 

A later wrlter on an art or science, like physiognomy, though Consulting 
and using the works of an earlier writer on the subject, will be held not 
to hâve pirated, but to hâve made a falr use of, them; it not appearing that 
they hâve been drawn from to a substantial degree, notwithstanding there 
are some errors common to both, and they hâve a similar division of Sys- 
tems as a basls, such division belng only a somewhat altered form of a 
division In a work of a prevlous writer, from whlch they both had a right 
to draw material. 

In Equity. 

Two suits in equity for alleged infringement of certain copy- 
rights obtained by complainant upon several bocks written and 
published by him on the subject of Physiognomy. Injunction 
against further infringement and damages for past infringment 
were asked for. Upon hearing on the merits both bills were dis- 
missed. 

Joseph D. Eedding (J. E. Runcie and A. N. Hayes, on the argu- 
ment, and Clara Foltz, of counsel), for complainant. 

Pisher Ames (Wheaton, Kalloch & Kierce, of counsel), for re- 
spondents Mary O. Stanton and the San Francisco News Company. 

Robert Harrison, for respondents Argonaut Pub. Co. and F. M. 
Pixley. 

MORROW, District Judge. Thèse are two suits in equity, in- 
stituted by Joseph Simms. The first is brought against Mary O. 
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Stanton, San Francisco News Company, Argonaut Publishing 
Company, and Frank M. Pixley, and the second against Mary O. 
Stanton alone. Both cases were, by consent, heard together, and, 
in the view I take, a décision in one will cover tlie other. Dur- 
ing the argument a dismissal was flled by complainant as to the 
Argonaut Publishing Company and Frank M. Pixley. The charges 
in both bills are substantially the same. The complainant allèges 
an infringement of certain copyrights obtained by him on sev- 
eral books written and published by him upon the subject of 
Physiognomy, and asks for an injunction and damages. The only 
différence between the two bills is that in the flrst bill the re- 
spondent Mary O. Stanton, in writing a work on Physiognomy. 
consisting of one volume, entitled "Scientiflc Physiognomy — How 
to Eead Faces," and the other respondent, the San Francisco News 
Company, in publishing said work, are charged with having in- 
fringed three of complainant's works; in the second bill, which 
is brought only against Mary O. Stanton, she is charged with hav- 
ing infringed upon flve of complainant's works (including the three 
referred to in the flrst bill), in writing and publishing another 
and a later work, entitled "A System of Practical and Scientiflc 
Physiognomy," consisting of two volumes. It therefore appears 
that two separate works of respondent Stanton are the basis of 
thèse two différent suits. The flrst work of hers, claimed to con- 
stitute an infringement, consists of a small book numbering 351 
pages, entitled, as stated, "Scientiflc Physiognomy — How to Eead 
Faces." It was copyrighted in 1879, and the second édition was 
published in 1881, in San Francisco, by the San Francisco News 
Company. The second work consists of two volumes, containing 
1,222 pages. It is, in many respects, a fresh édition of the flrst 
book, but it deals with the subject much more elaborately, con- 
tains a great deal of new matter, and many quotations and illus- 
trations not found in the flrst work. It, however, bears a différ- 
ent title from the flrst production, being called "A System of Prac- 
tical and Scientiflc Physiognomy." It was copyrighted in 1889, 
and published in 1890 in Philadelphia and London. 

The works of complainant alleged in his flrst suit to hâve been 
infringed «pon by respondent's earlier work entitled "Scientiflc 
Physiognomy — How to Eead Faces," are as f ollows : (1) "Nature's 
Eevelations of Character, or the Mental, Moral, and Volitive Dis- 
positions of Mankind as Manifested in the Human Form and Coun- 
tenance," consisting of one volume of 600 pages, copyrighted in 
1872, and published in 1873. (2) "Nature's Eevelations ot Char- 
acter of Physiognomy Illustrated," consisting of one volume of 
600 pages. This book is a reprint, with but slight changes, of the 
previous work, and was published in 1879. (3) "Health and Char- 
acter, with Directions for Their Improvement," as revised and re- 
printed in 1879, consists of a small pamphlet, containing 80 pages 
of closely-written matter. As the second of thèse works is sub- 
stantially a reprint of the flrst, the allégation that the respondent 
pirated from thèse flrst two books amounts simply to the charge 
that she bas taken matter common to both éditions. 
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In the second suit the worbs of complainant alleged to hâve 
been pirated and infringed upon include the three comprehended 
in the flrst suit as above set out, and also two additional ones, as 
follows: (4) "Physiognomy Illustra ted, or Nature's Révélations 
of Character," consisting of one volume of 600 pages, published in 
1891 as the tenth édition. This work also is a reprint, with but 
slight and unimportant changes, of the first two books mentioned 
above. When, therefore, it is alleged that respondent pirated from 
thèse three books, the cha.rge, in plain terms, is that she infringed 
upon ail three éditions, inasmuch as the identical matter claimed 
to hâve been pirated appears in ail three. The flfth and last book 
of complainant which, it is claimed, respondent infringed in v^rit- 
ing and pnblishing her last or tvco-volume work is a pamphlet, 
copyrighted in 1884, and entitled "Practical and Scientific Physi- 
ognomy, or Character and its Expression in Figure, Feature, and 
Action." It is very brief, containing but 28 pages, and much the 
same matter may be found in the other works referred to. Thèse 
Works, both complainant's and respondent's, ail treat on the com- 
mon subject of physiognomy, with perhaps the exception of com- 
plainant's pamphlet entitled "Health and Character, with Direc- 
tions for Their Improvement," which, as the title indicates, in- 
volves a différent subject, but based upon supposed principles of 
physiognomy. In addition to thèse books, from a reading and 
comparison of which the court must détermine whether or not the 
respondent has committed a substantial infringement of complain- 
ant's works, the complainant has submitted and introduced a num- 
ber of exhibits, containing excerpts, or so-called "parallelisms," 
in which he undertakes to compare extracts from his own and re- 
spondent's books, and which he claims tends to show that re- 
spondent pirated from his works in writing hers. He has also 
submitted several drafts, in which he has collated errors, inaccura- 
cies, répétitions, ail of which, he contends, show that the respond- 
ent has servilely copied or imitated his own productions, both in 
ideas and in composition. In addition to thèse many exhibits, is 
the testimony of the complainant and respondent, taken before the 
master in chancery. In his testimony the complainant réitérâtes 
his charges of wholesale piraey, and indicates where, and in what 
•respects, in his opinion, the respondent has pirated. The respond- 
ent, on the other hand, both in her answer and as a witness on 
the stand, dénies absolutely and unequivocally that she servilely 
copied from or imitated any of complainant's works in writing her 
two works on physiognomy. She admits that she consulted com- 
plainant's books, or some of them, as she did those of other au- 
thors on that and kindred subjects, and, in fact, in her flrst work, 
published in 1879, she gives the complainant due crédit as being 
an able and well-known physiognomist. She claims that such 
use as she did make of complainant's works was justified and per- 
missible as a "fair use," and that her books are the resuit of her 
own independent study, research, and labor. As the testimony 
of the parties ia irreconcilably conflicting, we must look for the 
ultimate solution of the question of piraey to the rival works, and 



8IMMS V. BTAKTON. 9 

from a comparison of them detennine to what extent, if at ail, 
respondent has illegally copied complainant's books. But firat 
let us inquire what use of another's work amounts to a piracy. 

Probably the most accurate, and at the same time concise, state- 
ment of the test of piracy is that laid down by Mr. Circuit Justice 
Story in Emerson t. Davies, 3 Story, 768, Fed. Cas. No. 4,436, a 
leading case in this country on the law of copyright. He says: 

"It may be laid down as the clear resuit of the authorltles in cases et this 
nature that the true test of piracy or not is to ascertain whether the defendaat 
has, in fact, used the plan, arrangements, and illustrations of the plaintlff, «* 
the model of hls own book, wlth colorable altérations and variations, only t* 
disguise the use thereof ; or whether bis work is the resuit of his own î*bor, 
skill, and use of common materials and common sources of knowledge, o^esC 
to ail men, and the resemblances are elther accidentai or arising from tht 
nature of the subject. In other words, whether the defendant's book is, 
quoad hoc, a servile or evasive imitation of the plaintlfif's work, or a bona 
flde original compilation from other common or independent sources." 

In the case of Sayre v. Moore, 1 East, 361, cited in a note to Cary v. 
Longman, Id. 358, 362, Lord Mansfleld used the following language: 

"The rule of décision in this case is a matter of great conséquence to tlie 
country. In decidlng It we must take care to guard against two «ixtremes 
equally prejudicial,— the one, that men of ability, who bave employed thelr 
time for the service of the community, may not be deprlved of thelr just 
merits, and the reward of thelr ingenuity and labor; the other, that the 
world may not be deprlved of improvements, nor the progress of the arts be 
retarded. The act that secures copyright to authors guards against the 
piracy of the words and sentiments, but It does not prohibit writing on the 
same subject. As in the case of historiés and dictionarles: In the flrst, a 
man may give a relation of the same facts, and in the same order of time; 
in the latter an interprétation is glven of the identical same words. In ail 
thèse cases the question of fact to corne before the jury is whether the altéra- 
tion be colorable or not. There must be such a similitude as to make it 
probable and reasonable to suppose that one Is a transcrlpt of the other, and 
nothlng more than a transcrlpt. So, in the case of prlnts, no doubt différent 
men may take engravings from the same picture. The same princlple holds 
with regard to charts. Whoever has it in his Intention to publlsh a chart 
may take advantage of ail prior publications. There is no monopoly of the 
subject hère, any more than in the other instances; but upon any question 
of this nature the jury wlll décide whether it be a servile imitation or not. 
If an erroneous chart be made, God forbid it should not be corrected, even 
in a small degree, if it thereby becomo more servlceable and useful for the 
purposes to whlch it is applied." 

Drone, in his work on Copyright (page 385), says: 

"The true test of piracy, then, is not whether a composition is copied in the 
same language or the exact words of the original, but whether, in sub- 
stance, It is reproduced; not whether the whole, but whether a material part, 
is taken. In hls view of the subject, it is no défense of piracy that the work 
entitled to protection has not been copied literally; that it has been translated 
into another language; that it has been dramatized; that the whole has not 
been taken; that it has been abridged; that it is reproduced in a new and 
more useful form. The eontrolllng question always is, whether the substance 
of the work is taken without authority." 

Copying is not confmed to literal répétition, but it includes also the 
various modes in which the matter of any publication may be 
adopted, imitated, or transferred, with more or less colorable altéra- 
tions, to disguise the piracy. In other words, if such use is made 
of a previous work as to substantially diminish its value, or the 
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labors of- the original author are, to a material degree, appropriated 
by another, such use or appropriation is then deemed sufflcient in 
point of law to support a suit for infringement of copyright. See i 
Am. & Eng. Enc. Law, pp. 163, 164 j Greene v. Bishop, 1 Cliff. 186, 
Fed. Cas. No. 5,763; Lawrence v. Dana, 4 Cliff. 1, Fed. Cas. No. 8,136; 
Emerson v. Davies, supra; Gray v. Kussell, 1 Story, 11, Fed. Cas. 
No. 5,728. Anotker familiar doctrine of tlie law of copyright is that 
an author may resort with full liberty to the common sources of 
information, and make use of the common materials open to ail. But 
his work must be the resuit of his own independent labor. Drone, 
Copyr. pp. 416, 417, and cases there cited. A copyright glves no 
exclusive property in the ideas of an author. Thèse are public prop- 
erty, and any one may use them as such. Perris t. Hexamer, 99 
U. S. 674; Baker v. Selden, 101 U. S. 99. In the last case the court 
say: 

"Where the truths of a science or the methods of an art are the common 
property of the whole world, any author has the right to express the one, or 
explain and use the other, in his own way." 

What the law seeks to prohibit and to punish is the use of any 
part of *a previous book, animo furandi, with an intent to take for the 
purpose of saving oneself labor. Banks v. McDivitt, 13 Blatchf . 103, 
Fed.. Cas. No. 961. That physiognomy is an art, or approximates to 
a science, is, 1 think, not open to serions dispute. According to 
Webster, physiognomy is: 

"(1) The art or science of dlscerning the character of the mind from the 
features of the face; or the art of diseovering the prédominant temper, or 
other characteristic qualifies of the mind, by the form of the Dody, but 
especially by the external signs of the countenance, or the combination of the 
features. Bacon. Lavater. * * * (3) The art of foretelllng the future for- 
tunes of persons by indications of the countenance." 

The respondent admits that in writing her two works on physi- 
ognomy she made use of and referred to the complainant's works. 
But this she was at liberty to do, within certain limitations. Gil- 
more v. Andersen, 38 Fed. 846. In Banks t. McDivitt, at page 166, 
13 Blatchf., Fed. Cas. No. 961, Judge Shipman says: 

"I do not understand that the rule prohibits an examlnation of previous 
Works by the compiler before he has finished his own boolî, or the mère ob- 
taining of ideas from such previous worlcs; but it does prohibit a use of any 
part of the previous book anImo furandi, 'with an Intention to take for the 
purpose of saving himself labor.' " 

She was, therefore, privileged to make a "fair use" of complainant's 
books. What constitutes a "fair use" is often a very dilflcult ques- 
tion to answer. What would be a "fair use" in one case might not 
be in another. In determining this question, courts often look more 
to the value of the matter pirated than to the quantity. Panner v. 
Publishing Co., 1 Flip. 228, Fed. Cas, No. 4,651; Gray t. Eussell, 1 
Story, 11, Fed. Cas. No. 5,728. Drone gives the following statement 
of what constitutes a "fair use." He says (page 394): 

"The fair uses, other than those of legitlmate quotation, which an author 
Is privileged to make of a copyrighted work in the préparation of a rival 
or other publication, are restricted by récent English décisions to very narrow 
limits. The later compiler of a rival publication may learn from a copyrighted 
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work where to find and how to use materlals of whlch he mlght otherwlse 
be ignorant He may dérive from it Information, hints, suggestions, etc., 
which otlierwise would hâve escaped liis notice. He may use it as a guide 
in the préparation of his own worlî, to verify the accuracy and completeness 
of his own, or to detect errors, omissions, and otlier faults in his own. But, 
while he may thus use the copyrighted work as a guide or Instructor, he must 
go to the common sources for materials, and his composition must be the 
product of his own labor. If, to a material extent, he copies from the pro- 
tected work, or appropriâtes the results there f ound, it is piracy." 

In a note on the following page (395) the learned author cites the 
case of Jarrold v. Houlston, 3 Kay & J. 708, and gives the following 
quotation from the opinion cf Vice Chancellor Wood, delivered in 
that case: 

"I take the illegitimate use, as opposed to the legitimate use, of another 
man's work on subject-matters of this description to be thls: , If, knowlng 
that a person whose work is protected by copyright has, with considérable 
labor, compiled from varions sources a work of itself not original, but which 
he had digested and arranged, you, being mlnded to compile a work of a like 
description, instead of taklng the pains of searchlng into ail the common 
sources, and obtaining your subject-matter from them, avaU yourself of the 
labor of your predecessor; adopt his arrangements; adopt, moreover, the 
very questions he has asked, or adopt them with but a slight degree of colora- 
ble variation, and thus save yourself pains and labor by avaUlng yourself of 
the pains and labor which he has employed, that I take to be an illegitimate 
use." 

See, further, on this subject, Pike v. Nicholas, 5 Ch. App. 251; 
Morris V. Wright, Id. 279; Mchols v. Loder, 2 Coopt, Cott. 217; Cary v. 
Kearsley, 4 Esp. 170. Manifestly, the complainant has no monopoly 
in the subject of physiognomy. His copyrights did not protect the 
ideas or truths, if they may be termed such, peculiar to this art or 
science. Thèse were public property. In his testimony complain- 
ant says: 

"In the flrst place, she has followed the forms that I hâve,— flve of them,— 
in the regular order which I hâve them, changing the flrst name, and calllng 
it 'Végétative.' She calls them 'Systems.' She changed the name from 'Ab- 
dominal Form' to 'Végétative System.' Her Systems are precisely the same, 
includlng the same ground that mine do, in every particular, except that she 
puts the liver in the thoraclc division, which I never heard of. I never heard 
of the liver belng up In that part before. But the Systems and description of 
those are mine. That is wherein I hold the copyright. I hold the copyright on 
those. As far as the Systems are concerned, she has as good a right to those 
as I hâve. But when the descriptions are examined, that is where the physi- 
ognomy comes In. That belongs to me particularly, because I wrote that out 
myself. Whether it is right or not, is not for me to say now, but it was written 
out and adopted— the descriptions of those forms." 

Speaking of the "muscular form," which complainant claims as 
part of his copyright, he testifles that: 

"No author, préviens to myself, has ever classified the faculties under thèse 
forms, that I am aware of or know anything of. And especiaUy no one has 
held that there was such a thlng as a muscular form until I printed it in my 
book. No person ever printed such a thing as a muscular form or a muscular 
tempérament, that I am aware of." 

In the beginning of his works on Physiognomy, the complainant, 
after criticising as "false" certain ancient Systems of physiognomy, 
says: 

"I prêter. In the considération of this subject, to discard the word 'tempéra- 
ment' altogether, as llable to grave misunderstanding, and to designate the 
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■différent classes of men by tlieir différent physical fonns. Thèse fonns, 
whlch are flve In number, I shall conslder In the followlng order: The ab- 
dominal form; the thoraclc form; the muscular and fibrouslorm; the osseous, 
or bony, form, and the brain and nerve form. In this order I follow nature 
in the manner in which she unfolds the respective powers of manliind. I 
ascend from that which develops first to that which is latest in maturing, 
from the lower part of the face and physique to the superior portions; and 
the same order is maintained throughout the entire classification of this book. 
The number of the classes of the signs of the faculties correspond with the 
number of forms which the signs and their even combinations represent 
Every person, of course, possesses ail of thèse forms, but in the vast majority 
of instances they are unequally developed, in which case the predominatlng 
form or forms, by marking the leadlng characteristic, indicates the class to 
which the subject belongs." 

Then f oUows a description of each of thèse "fonns," so called, and 
their function or place in the art or science of physiognomy, as 
viewed by complainant. The respondent, in her two works, sub- 
stantially adopta and follows this same division, calling them "Sys- 
tems." She, however, flrst makes three divisions of the face, which 
she terms, respectively, (1) the chemical, (2) the architectural, and 
(3) the mathematical. She then includes in thèse three divisions 
the flve différent forms or Systems alluded to in the following lan- 
guage: 

"We now commence witn the gênerai proposition that 'ail form indicates 
character.' Within the three grand divisions of the face we find the facial 
indications of flve différent Systems of functions which go to create the dif- 
férent forma of man, and which are always found in comblnatlon, but in dif- 
férent degrees of development in différent persons. Thèse are named the végé- 
tative, the thoracie, the muscular, the osseous, and the brain and nerve Sys- 
tems." 

It is apparent that the respondent's division of the flve différent 
"Systems," as she styles them, are the same as the complainant's, 
with the exception that she uses the word "végétative" instead of the 
Word "abdominal," employed by complainant. This term, she says, 
she derived from a work entitled "Evolution of Man," by Haeckal 
(volume 1, p. 196), published in 1879, and introduced in évidence. 
The other désignations, and, in fatit, the whole idea of thèse flve 
différent "forms" or "Systems" being indicative of character, she 
testifles positively that she acquired from Grimes' Compend of the 
Phreno-Philosophy of Human Nature, page 62, published in 1830. 
This work was introduced in évidence, and itwas found that he makes 
practically the same division under the title of "Tempéraments," a 
name which complainant discards as "liable to grave misunderstand- 
ing." Grimes di^ddes the "Organs or Systems" into six classes: (1) 
The osseous System; (2) the muscular System; (3) the phreno-brain 
and nervous System ; (4) the digestive system, styled by complainant 
the "abdominal form," and by the respondent the "végétative Sys- 
tem;" (5) the arterial System; and (6) the venons or bilious Sys- 
tem. This division of tempéraments indicates that the division 
of organs to represent character was not entirely original with the 
complainant. It is true that he did elaborate upon this division, but 
the idea itself seems to hâve been original with Grimes, or at least 
was known to him. The respondent, in writing her works, had the 
right to refer to préviens writers on the subject, and in taking 
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GWmes' prior division, as she testified she did, thougli in a some- 
what altered fonn, she cannot be said to hâve infringed upon com- 
jdainant's works simply because he makes a similar division. As 
stated by Drone, in his work on Copyright (page 417), an author "is 
entitled to use any information or materials which may be obtained 
from common sources, either published or unpublished." On page 
424, he says: 

"There Is no recognlzed principle which will prevent a subséquent compiler 
from copying common materials from an existing compilation, and arranging 
and combining them in a- new form, or using them for a différent purpose. 
It is true that in this case he avails himself to some estent of the labor and 
research of his predecessor, Instead of obtaining the material from the original 
sources. But the flrst compiler has no exclusive property in that of which he 
is not the author, and which may be used by any one. His copyright pro- 
tects only his own arrangement of the materials which he has selected." 

And on page 427 he says f urther : 

"But there Is nothing in the law of copyright to prevent any person who has 
obtained common materials from the original sources from using them in 
substantially the same manner, and for the same purpose, as they hâve been 
prevlously used, provided the arrangement is his own, and is not servilely 
eopled from the worli of another. Two authors, writing on the same subject, 
eitlng the same authorities, and taking the same illustrations and quota tions 
from common sources, will natiuully use such common materials lor llke pur- 
poses and in a similar manner. As far as citations of authorities, quotations, 
etc., are concerned, there may be a striking resemblance, amounting in some 
instances to substantial identity. This, however, does not amount to piracy, 
unless It appears that there has been servile copying from the preceding 
work." 

The copyright obtained by complainant for his works did not 
protect him in the use of material which had originated or had 
been utilized by some previous writer on the same subject. The 
complainant admits as much in his testimony when he states: 

"But the Systems and the description of those are mine. That is wherein 
I hold the copyright. I hold the copyright on those. As far as the Systems 
are concerned, she has as good a right to those as I hâve." 

Having the right to use the Systems, it is apparent that their 
description would necessarily be somewhat similar. But I am 
not prepared to say that they are so striktngly similar as to indi- 
cate substantial piracy. Had the complainant first used thèse 
Systems as a basis of physiognomy, he undoubtedly would be jus- 
tifled in claiming that the respondent had committed piracy, but 
he cannot, manifestly, use substantially the ideas, though in a 
more elaborate form, of a previous writer, and, when a later writer 
also resorts to the same material for her own purposes, claim that 
she has committed a piracy upon his works. While the respond- 
ent candidly admits that she consulted complainant's works in 
preparing and writing her own, and while the excerpts or par- 
allelisms tend to show that she borrowed from complainant's 
books, and in several instances certainly approached very closely 
to the Une that marks the boundary between a fair and an 
illegitimate use, still I think, upon the whole of the case, that 
the complainant, on whom the burden of proof lies, has failed to 
show such substantial piracy on the part of respondent as would 
entitle him to relief in a court of equity. A controlling factor, 
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which, among others, has influenced me in detennining this case 
is tliat both authors were writing on tlie same subject. They 
were both students in the art or science of physiognomy, and had 
been so employed for a number of years. They had been on friend- 
ly terms with each other. It is but natural, therefore, that many 
expressions and définitions peculiar to the art or science of physi- 
ognomy were used by both, nor is it very surprising that there 
should be such striking similarity in some parts of thèse rival 
Works. Indeed, it is dififlcult to conceive how writers on the same 
art or science can very well avoid resorting to the same common 
sources of information and using the same common materials, and 
also in employing similar expressions and terms peculiar to the 
subject they are treating of. Especially is this true of a subject 
like physiognomy, where certain peculiarities of the face are gen- 
erally accepted by physiognomists as indicative of certain quali- 
fies of character. In explaining indicia of character which it is 
claimed may be found depicted on the forehead, the nose, the eye, 
the mouth, the chin, the ear, etc., statements of diffèrent writers, 
unless they hâve some new ideas to advance, must be more or 
less similar in thought, expression, and meaning. I recognize, of 
course, that there must be a careful limitation to this similarity, 
otherwise an opportunity is afforded for unscrupulous writers to 
servilely imitate or copy from previous works, and to make détec- 
tion of piracy extremely difQcult. But, nevertheless, the court 
must be satisfled that the person accused of plagiarism has in fact 
copied or imitated another's works, and that he or she has done 
so in some substantial degree. The English case of Pike v. Nich- 
olas, 5 Ch. App. 251, is the authority most closely analogous to 
the one at bar. There both writers wrote on the subject of ethnol- 
ogy. The salient facts as they appear in the statement of the 
case are as follows: The plaintiff published a book, and the de- 
fendant afterwards published a book on the same subject, in which 
he mentioned the plaintiff's book as one of the authorities con- 
sulted by him. Previous thereto jboth parties had engaged in a 
contest for a prize offered by a Society in England for the best 
essay in English, Welsh, French, or German on "The Origin of the 
English Nation, with Eeference to the Question How Far That 
Nation is Descended from the Ancient Britons." The plaintifl, 
who was a barrister, and had devoted himself to literary and scien- 
tiâc pursuits, and especially to the study of anthropology, sent in to 
the society an essay, as did the défendant. No prize was awarded 
by the arbitrators, but two of them expressed the hope that the 
essay sent in by plaintiff would be published, and thereafter the 
plaintiff published his essay in a revised form under the title, "The 
English and Their Origin; A Prologue to Authentic English His- 
tory." The same prize was offered the foUowing year. The plain- 
tiff did not compete on this occasion, but the défendant did, and 
sent in an essay. No prize was, however, awarded. The défend- 
ant determined to publish his essay, which he did under the title, 
"The Pedigree of the English People." The plaintiff filed a bill 
to restrain the défendant from printing, publishing, etc., his book, 
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on the ground that the défendant had copied and pirated from his 
work. In proof of the charge the plaintiff showed, among other 
things, that the défendant had referred to a large number of àu- 
thorities which plaintiff had previously cited. The défendant 
stated that he had taken the références from a préviens writer 
that plaintiff had also cited from, and he further showed that he 
had referred to two authorities not mentioned by plaintiff; but 
as to two of the authorities cited by plaintiff, and also by défend- 
ant, the latter was unable to state where he had found them. The 
vice chancelier was of the opinion that the plaintiff had made 
ont his case, but it was held by the court of appeal in chancery 
that, under ail the circumstances of the case, although the défend- 
ant had borrowed some from plaintiff's work, still he had not 
made such use of plaintiâ"s book as to entitle the latter to an in- 
junction; that an author who has been led by a former author to 
refer to older writers may, without committing piracy, use the 
same passages in the older writers which were used by the former 
author; and that an author has no monopoly in any theory pro- 
pounded by him. Lord Hatherley, L, C, said, among other things: 

"A case of alleged piracy, like this, was obviously very difficult to détermine 
when the authors tooli a common subject, and depended upon authors open 
to both of them, and when portions of the one work which were said to re- 
semble portions of the other work might be taken from those common au- 
thors, to which each was at llberty to resort First. There was a common sub- 
ject, which it was very important to bear throughout in mind in the consid- 
ération of this case. The subject was probably suggested to the mlnds of 
both thèse gentlemen by the prize which was ofCered by the committee of the 
National Eisteddfod for the best essay on 'The Origin of the English Nation, 
wlth Keference to the Question How Par That Nation Is Descended from the 
Ancient Britons.' This question admitted of only two opinions,— the one 
belng that we were in a scanty degree descended from the ancient Britons; 
the other, that we were chiefly descended from them. And perhaps it was not 
taklng too great a liberty with either of thèse two gentlemen to say, not that 
their minds would be biased by the question being propounded to them by a 
Welsh Society, but that, if they had not been of that opinion which it was 
most likely a Welsh society would entertain, they probably would not liave 
been competitors for the prize. Accordingly, as was to be expected, the 
writers of both thèse treatises took exactly the same view in this respect, 
namely, that the ancient Britons largely preponderated as an élément of the 
English nation. That belng so, each of them would naturaUy begin to look 
about for the authors bearing on this question. Supposing them bona fide 
about to produce an original work, they would naturally look out for ail the 
older authorities who had written upon the subject. There were a variety of 
authors on the subject, especially Dr. Pritchard, to whom, In the flrst instance, 
both of them would hâve recourse. They referred to those authors who dis- 
cussed the évidence of the origin of the présent races, namely, existing his- 
toriés which had come down to us of the adventures of thèse races; the ex- 
isting évidence of language, which had been traced with so much sldll by a 
variety of authors, both hère and on the continent; the existing physical 
characteristics, and the existing customs and habits of life. Those four char- 
acteristics would be found in Pritchard, and in almost any author who had 
taken upon himself to write on national origin, as traceable in the existing 
inhabitants of the country. Therefore, before approachlng the question wheth- 
er or not one author had taken from the other, it must be borne in mind that 
a great deal of similarity would naturally be found in the works of au- 
thors writing on such subjects as thèse. Then, secondly, as to the common 
sources. When once it was establlshed that there were common sources, it 
would be naturally expected that there would be great similarity in the state- 
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ments of tne facts whlch were narrated from those common sources. Ac 
cordlngly there mlght be traced throughout the work of the défendant a great 
slndlarlty to the outUne and plan of that of plaintlff. Wlth regard to that 
pa:rt of the case hls lordshlp thought that the vice chancellof had laid a great 
deal too much stress upon the fact of the divisions of the subject in the de- 
fendant's work being similar to the divisions of the subject In the plaintifC's 
work. In the MSS. of the original treatise, marked 'A ' and 'B,' so far as It 
was ealled original by the défendant, thèse very divisions were set ont, and 
very naturally, regard being paid to ail that had been wrltten by authors on 
this subject; and It must be taken that the défendant, in his first treatise, 
whlch he sent in for compétition in 1865, before he possibly could hâve 
seen the plaintifC's treatise, had originated a division whlch was proper and 
peculiar to a subject of this character." 

After a considérable discussion of some of the évidence, his lord- 
ship continues: 

"Then the question was, what use had he made of it [plaintlff's book]? 
He did not say that he had made any use of the plaintifC's book ai ail. The 
worst part of the def endant's case was that he did not make the frank admis- 
sion— which he was bound to make— that he made use of the plalntiEC's book; 
but he said that he went to the common sources, such as tiie Monumenta 
Historica, and that was ail that he did. No doubt he did go to the common 
source, but the plaintiff said, 'I do not doubt that you eiamlned the Monu- 
menta Historica, but you hâve made a great deal more use of my book than 
you ought to bave made." 

Sir G. M. Giffard, L. J., said: 

"First, with regard to the gênerai nature of the two books. The plaintlff 
undertook a more formidable task than was ever undertaken before In any 
copyright case, for there was the fact that the two parties started wlth exactly 
the same thème to treat of. That was beyond ail question. Thèse books 
were written wlth référence to a prize that was proposed to be given by a 
Society in Wales. They started with a désire to arrive at, as nearly as pos- 
sible, the same conclusion, and with a désire, no doubt, to glorlfy the ancient 
Britons as much es could well be done. Moreover, what may be termed the 
'platform divisions,' by means of which they worked out thelr books, were 
very nearly the same, and were for the most part taken from Dr. Pritchard's 
book, and thus they were at once fonnd starttng entlrely In the same groove. 
Besldes, their books conslsted mainly of results gathered from other authori- 
ties, and could not, in the true sensé of the word, be treated as original, except 
to a very slight extent As to this, the vice chancellor laid down most ac- 
cùrately in his judgment 'that there Is no monopoly In the main theory of tbe 
plalntiff, or In the théories and spéculations by which he bas supported it, 
aor even in the use of the published results of his own observations.' It 
would, therefore, at once appear that the task undertaken by the plaintlff 
was an almost impossible one, unless he could show that there were substan- 
tlal passages either actually copled, or copled with mère colorable altérations. 
It would not do to show merely ohe or two passages, but some material part 
of the book must be shown to hâve been taken." 

Appljing this view of the law to the case at bar, the mate- 
rial éléments of piracy appear to be wanting. The errors which 
complainarit claims hâve crept into respondent's works, tendlng to 
show that she must hâve copled from his works, are not impor- 
tant enough, in my opinion, to estsblîsh the fact of servile eopy- 
ing or piracy. As to the répétitions, ail that can be said is that 
répétitions in a work snch as that on the subject of physiognomy 
must necessarily occur; and, wMle the works of respondent are 
pertiaps unnecessarily prolix, stlll this fact can hardly be regarded 
as sufficient évidence of piracy in view of the other facts of the 
case. The educational fitness of the respondent was attacked,. 
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and her proficîencj în médical matters, to justify lier independent 
use of médical terms and allusions to diseases and physiological 
facts, was also questioned. But I do not attach much importance 
to this feature of complainant's case. She testified with intelli- 
gence before the master, and in the course of her testimony stated 
that she had studied physiognomy since a child, acquiring knowl- 
edge upon the subject from her mother, who was somewhat con- 
versant with the art or science; that she had always taken a great 
deal of interest in the subject, and had read and investigated it 
a great deal, and that she had read numerous books on medicine, 
physiology, and done much gênerai reading. The complainant 
himself, it seems, as appears from the testimony, had sulïicient re- 
gard for her first work, the second édition of which was published 
in 1881, to be the means of its introduction in two libraries in 
Australia, while he was traveling there. Some correspondence 
that passed between the parties relating to this was introduced. 
If he considered that she had pirated from his works, it is some- 
what strange that he should hâve so generously promoted her in- 
terest as an author. Another significant fact, which tends to 
show that complainant did not regard respondent's first work 
very seriously, is that he failed to institute any proceedings against 
her for fully 11 years. The second édition of her first work was 
published in 1881, and yet his suit was not flled until 1892, when 
he also, on the same day, filed his bill against the second work of 
two volumes, published in 1890. 

In the view I take of the claim of piracy, it is unnecessary to 
enter into any further discussion of the contentions of the par- 
ties. It is my opinion that, while the respondent did consult and 
use complainant's works, she has not drawn from them to a sub- 
stantial degree; that such use as she did make may properly 
corne within the désignation of fair use; that, as to other features 
of thèse rival works common to ail of the books, she obtained thèse 
from sources other than complainant's works, and to which the 
latter had no copyright. In other words, I am not satisfled that 
respondent's literary efforts are not the resuit, for the most part, 
of her own independent thoughts and studies and research. The 
bills will therefore be dismissed. 



DUEBBE WATCH-CASB MANUF'G CO. et al. v. ROBBINS et al. 

(Circuit Court of Appeals, Sixth Circuit. May 12, 1896.) 

No. 396. 

1. Patents — Inpbingbment — Estoppet^ againbt Liceksb. 

The fact ttiat an alleged infringer was at one time, before the alleged 
Infringement took place, a licensee under the patent, does not estop him 
from dlsputlng its valldity, thougb in a doubtful case it might hâve con- 
sidérable evidential force as an admission. 
8. SiMB — Invention — Extbnsive Use. 

Bxtensive use is only to be considered as évidence of Invention in doubt- 
ful cases, and it loses Its evidential force where it can be attributed to 

v.75F.no.l— 2 
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somethlng else than mère novelty, as în case of a nse in connection wltli 
another devlce, of a meritorious character, whlch supplies a long-felt 
want. 

8. Samb— Stem-Winding Watches. 

Tlie . Colby patent, No. 287,001, for an Improvement in stem-winding 
watclies, in whicti the essential f eature Is a spring-latch attacliment of tlie 
stem with tlie liey, whereby the latter is f ree to rotate, but is prevented 
from being moved longitudinally except by spécial effort, is void for 
want of patentable invention, in view of the prier state of tlie art, or, if 
sustainable at ail, is limited to the particular form shown, and is not 
Infringed by a device made under the Bradley patent, No. 411,420, in 
which the spring is held in position inside the stem in a différent way. 
71 Fed. 189, reversed. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio. 

This was a suit in equity by Royal E. Robbins and Thomas M. 
Avery against the Dueber Watch-Oase Manufacturing Company, 
John C. Dueber, its président, and William C. Moore, its secretary 
and treasurer, for alleged infringement of ' a patent relating to 
stem-winding watches. The circuit court entered an interlocutory 
decree sustaining the patent, finding infringement, and referring the 
case to a master for an accounting. 71 Fed. 189. Défendants hâve 
appealed. 

This is an appeal from a decree enjoinlng the infringement of a patent. 
R. E. Robbins and Thomas M. Avery, as trustées, held the title by assign- 
ment to a patent (No. 287,001) issued on October 23, 1883, upon an applica- 
tion made February 1, 1883, to Caleb Colby, for a new and useful improve- 
ment in stem-winding watches. It was averred in the bill, and appeared in 
the évidence, that the Dueber Wateh-Case Manufacturing Company had 
taken a license from Robbins and Avery of the foUowIng patents for im- 
provements in watch cases: "No. 192,425, issued June 26, 1877, to Fisher 
& Lucas; No. 220,916, issued October 28, 1879, to E. C. Fitch; No. 287,001, 
issued October 23, 1883, to C. K. Colby; and No. 312,856, Issued February 
24, 1885, to George Hunter." On the 13th of February, 1891, the license 
was terminated because of the failure of the défendant company to make 
retums and payments in accordance with its provisions. The défenses set 
up in the answer were want of novelty, anticipation, and noninfringement. 
The Colby invention relates to the class of watches known as "stem-winding 
watches," in which a key or stem arbor passes through the hollow stem of 
the case into engagement with the winding arbor of the watch movement, 
so that by the rotation of the key the watch may be wound. By its longi- 
tudinal movement within the stem, the key may be retracted from the wind- 
ing arbor of the movement sufflciently to allow the movement to be easily 
lifted out of the case, or inserted therein. The gist of the device is in pro- 
viding a spring latch within the hollow stem, by whlch the key and stem 
may be latched to each other in such a mîinner that the key will be held in 
its inner position, but will yield upon effort, and allow the key to be re- 
tracted a certain distance, when the spring will again operate as a latch 
to secure the key in the second or outer position, from which it can, by 
another effort, be pushed back to its flrst position. The patent describes 
the essential feature of the device "as an elastlc or spring-latch attachment 
of the stem with the key, whereby the latter is free to rotate, but is pre- 
vented from being moved longitudinally except by a spécial effort." The 
spécifications and drawings describe the various forms of the device. In 
some of them the spring latch is attached to the stem, and engages in a cir- 
cumferentlal groove upon the key, and in others the spring is attached to 
the key, and engages In a circumferential groove on the stem. In others a 
shoulder is substltuted for the groove. Figs. 1 and 2, 6 and 7, 10 and 11 
and 12, In the Colby patent, give a sufiBcient understanding of the opération 
of the device, and its variations. The figures are as foUows: 
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ïhe iûventor descrlbes the purpose of hls Invention as toUows: "My Inven- 
tion relates to a stem-wlndlng pendant for watches, belng especlally adapted 
to that class of watches wherein the back of the case Is permanently elosed, 
and the movement, or the ring in which It is mounted, Is hinged to the cup- 
lilce case. My pendant may, however, be used in any watch case. In 
watches having stem-winding pendants, the key in the pendant passes into 
the movement, and engages a socket or square in or on the winding arbor; 
and before the movement can be lifted ont, or tumed on its hinge, thls key 
must be disengaged from the movement by wlthdrawing It far enough to 
clear the latter. My invention provides a ready means for doing this. * * « 
Fig. 1 la a vertical midsection of a watch pendant provided with my im- 
.provements; the plane of the section belng taken edgewise of the watch 
case, and the key shown as protruding into the hollow of the winding arbor. 
Fig. 2 is a similar section taken at right angles to Fig. 1, showlng the key 
withdrawn so as to permit the movement to be lifted ont. A is the watch 
case. B Is the tubular stem, attached to the case In the usnal way. O is the 
key, and D is the crown attached thereto to form a head or thumb pièce, by 
which the key is tumed In winding. Thèse parts, per se, are common in 
stem winding and setting watches. a and a'are two internai circular grooves 
at différent depths in the hoUow of the stem. They form latch bearings for 
the rotatlng key. To the crown, D, or the key, C, indifferently are secured 
latch spring or springs, b, b, preferably four in number, provided with pro- 
jectlng angles or parts, b'. Thèse angles spring into and engage one or the 
other of the grooves, a, a', and the springs are inserted In the hollow of the 
stem, as shown in Figs. 1 and 2. When the key is pressed clear down into 
the hollow of the stem, the elastlclty of the springs causes the projections, 
b', to engage in the lower grooves, a. ïhe key wlll now be in engagement 
with the winding arbor, C, in the movement, F, If there be a movement in 
the case, and by rotatlng the key in the usual way the watch wiU be wound 
up. The bearing which the key flnds in the neck of the stem, and that which 
the crown flnds on the esterior surface of the stem, preveat any latéral play 
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of tbe key; and the engagement of the latch sprlng, b, Jn groove, a, preventa 
»ny longitudinal movement of the key, unless some force is applied to move 
It In other words, the key rotâtes readily, but only yields to extra pres- 
sure purposely exerted when an attempt is made to withdraw it longitudi- 
nally. If, however, it be desired to disengage the key from ^the movement 
(or any purpose whatever, the operator may grasp the crown, and pull on it 
with force sufflcient to disengage the springs from groove, a, when the key 
may be withdravcn far enough for the projection, b', to engage groove, a'. 
The parts will now assume the position shown in Fig. 2. The key will be 
withdrawn far enough to be free from the movement, and it may be rotated 
freely in this position in the bearing found in the groove, a'. * * • In 
lieu of employing the two grooves, a, a', in the stem, and one séries of pro 
jections, b', on the springs, I may employ but one groove, a, as in Fig. 6, 
and provide the springs with two séries of projections, b'. In Fig. 7 I hâve 
shown a further modification, in which the springs are mounted in the hol- 
low of the stem, and the two séries of projections, b', thereon, protrude 
through slots in the wall of the stem. A groove in the margin of the open- 
Ing In the hollow crown, D, takes over and engages the lower one of thèse pro- 
jections, as clearly shown in said figure. * * • In Fig. 10 I hâve shown the 
grooves, a and a', formed in the shank of the key Itself, and the latch springs 
mounted in the stem; and In Fig. 11 I hâve shown the same arrangement, 
except that the key is provided with projecting ribs, b', and the springs hâve 
recesses, a, to engage said ribs. In Fig. 12 I hâve shown the grooves, a, a', 
arranged exteriorly of the stem, and the spring» arrangea to engage them In 
that position. * • * i hâve shown ail thèse forms and modifications in 
order to Ulustrate the many ways In which my invention may be cairied 
out. The essential features of aU Is the elastic or spring-latch attacliment 
of the sitem, B, with the key, C, whereby the latter is free to rotate, but is 
prevented from being moved longitudinally except by spécial effort. The 
annular groove or rib engaged by the spring latch I denominate an 'annular 
latch device,' and it is immaterial whether the projecting part is on the 
spring, or the other part, and It is also Immaterial whether the spring be con- 
nected with the key or the tubular stem. The opération is the same in 
either case. The upper groove, a'. In the stem, is not absolutely necessary, 
as it Is not necessary that the key shall be rotative when drawn back, as 
In Fig. 2; but some form of stop should be provided, to prevent the key from 
being entirely withdrawn. This withdrawal of the key is not désirable, 
although it wiU do no particular harm. * * * I hâve not shown how my 
key, C, may be employed as a push pin for releasing the lid of the case from 
its spring catch, as I make no claim to this. I will say, however, that the 
tip of the key passes through the case spring, and a shoulder on its shank 
rests on the latter. The retaining groove, a, is made wide enough to allow 
of the necessary slight movement longitudinally of the key. This is a com- 
mon modo of construoting such push-pin devices. It must be borne in miud 
that my invention is designed to be applied only to the pendants of stem- 
', itiding watches, wherein the key is mounted rotatively in the stem, and pro- 
jects normally into the movement to engage the winding arbor. I am aware 
that it has been proposed to provide 'key-winding wajtches,' so-called, with a 
chambered stem, and to insert the key into this stem simply as a retaining 
pocket, wherein it is held by a spring to prevent it from dropping out In 
this construction, however, the key does not project into the hollow of the 
case, nor is it désirable or necessary that the chamber in the stem shall 
connect with the hollow cavity of the case, except incidentally to provide 
room. Keys mounted in pockets in the stems in this manner do not, or need 
not, rotate. In the stem-winding pendant herein shown the key must pro- 
ject into the case, and mus.t rotate; and it is not intended that it shall ever 
be withdrawn from the hollow of the stem, or be detached from the case." 
The only claim of the patent upon which the charge of infringement is 
based is the first claim, as foUows: "The combination, in a stem-winding 
watch, of the tubular stem; a key mounted to rotate in said stem, and to 
project Into the movement and engage the winding arbor; a spring attached 
t» one of thèse parts, and arranged to engage the other part to form a latch 
device, as shown; and the said winding arbor,— ail arranged substautially 
as and for the purposes set forth." The alleged infringement is made under 
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the patent Issued to W. W. Bradley, and assigned to Jobn 0. Dueber <No. 
411,420), and dated September 24, 1889. The patentée déclares that hls in- 
vention consista in providing a watch-case pendant with a peculiar combi- 
nation of devlces that enables the push pin or stem to perform the threefold 
purpose of Winding the watch, setting the hands of the same, and operatlng 
the case sprliig, the détails of sald devlces belng herelnafter more fully de- 
scribed, and then polnted ont In the clalms. The drawlngs of the patent are 
as follows: 
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We quote from the explauation of them given by the patentée: "Fig. 1 
Is an enlarged sectional élévation, showing the varions members of my watch- 
case pendant separated from each other. Flg. 2 is an axial section, sliowing 
sald parts fitted within the pendant, and the push pin held in its normal 
position by the action of the case spring. Fig. 3 is an enlarged axial section 
of the spring elutch, and a modifled form of the keeper. A represents a 
portion of the 'eenter' of a huntlng-case watch, and B is a pendant attached 
thereto; said pendant having at Its inner end a smooth bore, C, opening into 
a screw-threaded chamber, D, of somewhat larger diameter than said bore, 
thus forming an annular bearing, D, in sald pendant. The opposite or outer 
end of sald chamber is open, and thls end of the pendant is reduced in di- 
ameter so as to form a necli, E, and an annular shoulder, e; said neck having 
the hollow crown or knob, F, fitted around it, which knob is screw-threaded 
Internally, as at f, to admit the screw, g, at the outer end of the shank, G, 
of the push pin or stem, h is a rounded or inelined shoulder formed at the 
junetion of said shank with the spindle. H, of push pin, I; the latiter having 
a shoulder, 1, at Its upper end, and a similar shoulder, i', at its lower end, 
which latter shoulder, i', is formed where said pin or stem, I, joins the square 
arbor, K. Thls arbor traverses a circular eye, 1, in the free end of the case 
spring, L, and Is arrangea to operate elther the wlnding or settlng mechan- 
Ism in the usual manner. Engaged with the screw-threaded chamber, D, 
is a hollow nut to keeper, M, whose bore, m, is somewhat larger in diameter 
at top than at bottom, as more clearly seen In B'ig. 3, and the upper end 
of this nut Is nickel or slotted at m', m', to admit a sultable turning imple- 
ment. ïhis nut may elther bear agalnst the spring latch, or it may be coupled 
thereto; but, as seen in Fig. 2, said nut is screwed down until it cornes in 
contact with an annular collar, N, at the inner end of sald elutch, O; the 
latter having a séries of longitudinal slots, o, extending from its upper end 
almost to said collar. Furthermore, the inner portion of this elutch is cham- 
bered ont at P, thereby affording an annular shoulder, R, between sald cham- 
ber and the spring prongs, p." Fig. 2 shows the parts properly fltted to- 
gether, and in their normal position. "When the varions parts of this 
pendant are properly fitted together, and occupy their normal positions, as 
seen in Flg. 2, the stress of spring, L, advances the push pin, I, and forces 
its shoulder, h, agalnst the shoulder, R, of the elutch, thereby causing the 
crown, F, to recède a slight distance from the shoulder, e, in which position 
of the push pin the arbor, K, is in gear with the winding mechanism; but 
by pushing against the crown until it strlkes the shoulder, e, the spring, L, 
will be bent sufiiclently to liberate the 'front back' of the watch, and allow 
iit to fly open, and by properly turning said crown the watch will be wound 
in the usual manner. This free opening of the case spring and wlnding of 
the watch Is due to the fact that the spindle. H, now occupies the chamber, 
P, of the elutch, while its prongs, p, surround the shank. G, but do not grasp 
the same. Therefore the opening of the case and winding of the watch can 
be performed without producing any frlctional action of the spring elutch, 
but when the hands require setting sufficlent force is exerted agalnst the 
crown, F, to pull It forward until the shoulder, 1, cornes in contact with the 
inner end of collar, N, which limlts the advance of the push pin, and brlngs 
its arbor, K, into communication with the setting mechanism. This advance 
or outward pull of the push pin or stem causes its rounded shoulder, h, to 
act as a wedge that gradually opens the elutch prongs, p, and allows the 
spindle, H, to be grasped by them, as seen in Fig. 4. Oonsequently the 
elutch has now a frlctional hold around said spindle, and when the push pin 
is turned elther to the rlght or left said elutch tums in unison therewlth, 
because It is not engaged with the chamber, D; neither Is it secured tlghtly 
within said chamber by the nut or other keeper, M. After the hands hâve 
been set, sufBcient pressure is exerted against the crown, P, to overcome 
the grasp of the elutch, and force the push pin or stem back to Its original 
position, where it again assumes its normal function of opening the case and 
winding the watch." 

The court below held that the Colby patent was for a new and useful 
device, and was valid, and that the défendants' device was an Infringement 
thereof, and, after the hearing upon the mérita, entered a decree for a par- 
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petnal Injnnction, and referred the question of damages to a master. Pend- 
Ing the référence thls appeal was taken, under section 7 of the court of 
appeals act, from the decrèe below, as an Interlocutory order grantlng an 
injunction. 

Chas. E. Miller and Robt. H. Parkinson, for appellants. 

Lysander Hill and George S. Prindle, for appellees. 

Before TAFT and LUETON, Circuit Judges, and HAMMOND, J. 

TAFT, Circuit Judge (after stating the facts). The decree of the 
circuit court must be reversed for two reasons: First, because the 
Colby patent, in view of the state of the art, did not involve patent- 
able invention; second, even if the Colby patent can be sustained, its 
scope is so narrow, in view of prior inventions, that the défendants' 
device is not an infringement. 

The object of Colby's device was to permit the movement of a 
stem-winding watch to be lifted ont of the case, and freed from the 
stem arbor or key, by withdrawing the key from its connection with 
the movement back into the stem, and so securing it in both its outer 
and inner positions in the stem that it could not be moved from either 
to the other without an effort. The outer and inner positions of the 
key were secured by spring latches. The spring latches were effeeted 
by a spring attached either to the inside of the stem, or to the key, the 
ends or shoulders of which took into or struck against anuular 
grooves or shoulders on the other pièce. It was old in the art to per- 
mit the movement of the stem-winding watch to be removed from the 
case by withdrawing the key back into the stem. This is shown in 
the Fitch patent issued October 28, 1879. It has the ordinary stem 
and stem arbor. The stem arbor projeets into the movement, and 
engages the winding arbor. A spiral spring, working between a 
shoulder on the inner end of the stem arbor and the inner end of the 
pendant or stem, holds the stem arbor in engagement with the wind- 
ing arbor. When the movement is to be removed, and it is desired 
to retract the stem arbor, the owner or operator pulls the crown of 
the stem arbor outward, overcomes the force of the spiral or helical 
spring, and withdraws the stem arbor into the stem suffîciently to 
permit the lifting of the movement ont of the case. A similar patent 
granted to Fitch, with the helical spring placed inside the stem, in- 
stead of inside the case, was an earlier patent by the same inventor. 
The Fitch patent, it will be observed, had not the spring-latch fea- 
ture of the Colby patent. The spiral spdng operated merely to hold 
the stem arbor, by the constant force of the spring, in opération with 
the winding arbor; and the spring pressure had to be overcome by 
the operator, aad continuously overcome, while the stem remained 
retracted. The Fitch patent does show, however, the retraction of 
the stem from one position to another for the purpose of releasing the 
movement, and it uses as an agent in maintaining one of the two 
positions a spiral or helical spring. It présents the same short stem 
arbor that we flnd in the Colby patent. The Lehman patent is for 
a stem-winding and stem-setting watch; that is, a watch in which 
the key in the stem extends into the movement, and may be adjusted 
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eithCT to wind or to set the watch by its longitudinal movement in 
th.e stem. In order to maintain the key in the inner and outer posi- 
tions in the stem, two annnlar grooves on the key are prorided at its 
inner end within the case, and a spring latch which is secured in the 
movement takes into one or the other of thèse annnlar grooves, and 
holds the stem arbor in position either for winding or setting. The 
spring, like that in the C!olby patent, is strong enough to hold the 
stem in position against any movement of the crown, escept by spé- 
cial effort. The Lehman patent thus shows the spring latch inside 
of the case used upon the stem arbor to secure the inner and miter 
positions of the stem arbor against anything but spécial effort. The 
Lehman patent, however, does not provide for an easy removal of the 
movement from the case by retraction of the stem arbor. The Yager 
patent, invented in 1862, is a French patent for a stem winding and 
setting watch, in which the movement may be easily taken out of 
the case by a retraction of the stem. The inner end of the key or 
stem arbor, reaching beyond the stem inwardly, has two annular 
grooves. Inside the outer rim of the case is a split spring, which 
embraces the end of the stem arbor. As the stem arbor is pulled 
outwardly this spring takes into one annular groove of the arbor, 
and as the arbor is pressed inwardly it takes into the other, and thus 
secures a stationary position of the stem arbor, permits its rotation 
in either position, and prevents its disturbance except by spécial 
effort. There is no différence between the spring latch of the Yager 
patent, and the functions which it performs, and those which the 
spring latch in the Golby patent performs, except that the spring 
latch of the Golby patent is located inside of the stem, instead of 
being inside the case. We thus ând in the prior art the use of the 
spring latch upon the stem for the exact purpose which Colby had 
in mind, namely, of securing the stem in two différent positions, — ^the 
inner and outer positions, — from either of which the arbor could 
not be moved to the other position without spécial effort. Even if 
it required invention to change the location of the spring latch froni 
its position inside the case, as shown in the Yager and Lehman pat- 
ents, to one inside the stem, as in Colby's device, that change was 
also suggested in the prior art. It is found in the Pisher & Lucas 
patent. That was a patent of June 26, 1877. It was not for either 
a stem-winding or a stem-setting watch. It was a so-called key- 
winding watch, but the stem of the watch was used as the place in 
which to hold the key. When the key was to be used as such, it was 
removed entirely from the stem, and applied as an ordinary key in 
an old-style watch. When not thus used, the key fltted into the 
stem, and while in the stem operated as a push pin against the spring 
which held the case shut, and thus was used to open the case. The 
key had a crown like that of tlie stem arbor of a stem-winding watch. 
The stem did not open into the case of the watch, and the key did not 
reach through the side of the case into the movement, as in atem- 
winding watches. The key was secured in the stem by springs at- 
tached to the key, which had annular grooves in them, into which the 
projecting outer ends of the stem took, and prevented the key from 
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being remoTed from the stem except by a pull. Th.is showed the 
ose of the spring latch inside the stem to secure the key in a position 
from which it conld not be mored except by spécial effort. It showed 
the spring latdi operating between the stem and the stem arbor or 
key. Although the capacity of the key for rotation in the stem was 
not utilized in the Fisher & Lucas patent, it plainly had such ca- 
pacity. It is true, the key was not used as a key while in its position 
inside of the stem, but it occupied the place where the ordinary stem 
arbor is; and, so far as the function of retaining the key in one posi- 
tion from which it could not be moved except by spécial effort, the 
spring and the groove, or, in other words, the spring latch, of the 
Fisher & Lucas patent, discharged the same function as the spring 
latch of the Colby patent. The Colby patent is a mère duplication of 
the same deyice, in the same place, for tite same gênerai purpose. By 
putting the Fisher & Lucas patent alongside the Lehman and Yager 
and the Fitch patents, one flnds every élément of the Colby patent 
discharging the same function without accomplishing any new re- 
suit The Colby device is possibly a neater form, and works in a 
smoother way, but this is ail. It is questionable whether, without 
référence to the prior art, the use of a latch spring to hold yieldingly 
a shaft inside of a cylinder in two différent positions at différent 
times would involve patentable invention. Certainly it does not in- 
volve patentable invention, when we flnd the suggestions of every 
feature of it in the prior patents already referred to. 

The fact that for a time the défendant was a licensee of the Colby 
patent cannot, of course, estop the défendant from disputing its 
validity in a suit for infringements charged to hâve taken place after 
the license was withdrawn. Such a fact, in a doubtful case, might 
hâve considérable evidential force as au admission of the validity of 
the patent by the licensee. Hère, however, we do not hâve a case 
involving doubt. More than this, the license embraced the Fitch and 
the Fisher & Lucas patents, and the admission contained in the act 
of accepting the license thereby loses much of its weight. 

Another ground relied upon, and strenuously pressed on the court, 
for holding that the Colby patent involves invention, is the fact that 
it has gone into very gênerai use. The Colby device is used chieliy 
in stem winding and setting watches, and not in a stem-winding 
watch, for which it was invented. It is used in connection with 
movements made under the Church patent, which we had to consider 
in the case of Watch Co. v. Robbins, 22 U. S. App. 601, 12 C. C. A. 
174, 64 Fed. 384. The in and out movement of the stem arbor of the 
Colby patent was, when united with the Church patent, readily 
adapted to shift the winding and hand-setting train from one engage- 
ment to the other; and, as the patents were owned by the same per- 
sons, the Colby device came to be largely used with the Church move- 
ment. Its extensive use is due rather to the meritorious character 
of the Church invention, than to the fact that it has supplied a long- 
felt want in the fleld of watchmaking. Extensive use is only an élé- 
ment to be considered in a case where patentability and invention 
are doubtful. Where, as hère, the extended use can be attributed 
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to sometMng oth.er than the mère novelty of the device, it loses its 
evidential force. 

2. ETen if the Colby device is to be sustained as valid, the prior 
art is so close to it that its scope must be narrowly limited. The de- 
fendants' device does not contain a spring attached either to the stem 
or to the key. It is attached to a hollow nut or threaded cylinder, 
which moves with the rotation of the key, and saves the grinding of 
the spring ends in the annular grooves, or against the annular shoul- 
ders, and performs the same function in a somewhat différent way. 
Unquestionably, if the Colby patent could be held to be a pioneer pat- 
ent, and one requiring a broad construction, we should hold that the 
latch spring contained in the Colby patent is seen in the défendants' 
device. But the Colby patent must be limited to the particular f orm 
shown, and in this view there is a distinguishing différence in that 
the spring in the défendants' device is not attached to either the key 
or the stem. It is held in position inside of the stem in a différent 
way, — a way which enabled the inventor to prevent the friction of 
the spring end against the stem or the stem arbor during the rotation 
of the stem àrbor. This is enough to escape infringement. The 
leamed judge at the circuit held otherwise. An examination of his 
opinion satisfles us that he gave much too wide a scope to the ob- 
ject and the resuit of the Colby patent, and that the beneflts which 
he pointed out are due wholly to its connection with the Church 
movement in a stem winding and setting watch. Of course, Colby 
would be entitled to any benefit which might come from the nse of 
his device in a stem-set watch, although he might never hâve con- 
templated its use in such a watch. But the argument that his device 
must hâve novelty and invention in it because of its extensive use 
must fail when it is seen that the extended use finds its explanation 
in the novelty and utility of the Church movement, with which it is 
sold, and not in anything either novel or strange in the mechanism 
of the Colby stem. The decree is reversed, at the cost of the at>- 
pellees, with instructions to dismiss the bill. 



CONSOLIDATED STORE SERVICE 00. v. WHIPPLE et aL 

(Circuit Court, D. Massachusetts. Juae 18, 1896.) 

No. 497. 

1. Patents — Vaiiditt of Inpringembnt. 

Tlie Osgood patents, No. 357,851, for a store-service apparatus, and No. 
293,192, for a casli-car System, held valid and infringed, tlie former as te» 
claim 1, and tlie latter as to claim 2. 

2. Same. 

The Osgood patent, No. 290,190, for a cash car, held not Infringed as 
to claim 4. 

This was a suit in equity by the Consolidated Store Service Com- 
pany against Wayne Whipple and others for alleged infringement 
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of certain patents relating to stOTe-service apparatus and cash-cair 

Systems. 

Frederick P. Fish and Charles Neave, for complainant. 
John Hillis, for défendants. 

CARPENTEE, District Judge. This is a bill in equity to re- 
strain an alleged infringement of tlie flrst claim of letters patent 
l^o. 357,851, issued Febniary 15, 1887, to Edwin P. Osgood, for store- 
service apparatus; the second claim of letters patent No. 293,192, 
issued February 5, 1884, to Byron A. Osgood and Edwin P. Osgood, 
for cash-car System; and the fourth claim of letters patent No. 
290,190, issued December 11, 1883, to Edwin P. Osgood, for cash 
car. The proof shows that the inyention claimed in the patent first 
above named was made in August, 1881, and the application was 
liled June 7, 1883. The claims alleged to be infringed are as fol- 
lows: 

"(1) In a cash-car apparatus, a wlre stretched horizon tally between flxed 
supports at each end and in the descrlbed relation to the cashier's desli, 
in comblnation with a freely-movlng car held below the wlre on wheel hang- 
ars, to which it is rigidly connected, the wheels thereof being fitted to run 
one behind the other on the wlre, whereby the car is held rigidly against 
oscillation longltudinally of the way, the whole moving structure being thus 
adapted to be impelled as a solid body from one end of the way to the other 
in either direction by the momentum imparted by a single impulse or push, 
substantially as descrlbed." 

"(2) In comblnation wlth the wlres and supportlng bar or ring of a cash- 
car System, an arresting stop or a spring bufCer adapted to receive and hold 
the car." 

"(4) The spring catch E, attached to the body of the car, and provided with 
the handle G, as described." 

The device which is covered by the flrst claim is a carrier, or 
réceptacle for articles to be transported, rigidly fastened to two 
wheels, and so constructed with a track that it may be suspended 
beneath and propelled on the track by means of the wheels. I do 
net find in the évidence any dêvice which can anticipate or control 
this claim, and it seems to me entirely clear that it is infringed by 
the carrier used by the respondents. 

The second claim covers a spring with two arms extending 
parallel with the track, between which the car runs at the end of 
the track, and by which its motion is arrested. I flnd in the record 
no anticipation of this device. The respondents use a single spring, 
carried on the carrier and parallel with the track, and bearing 
against an enlargement of the track at the point where it is desired 
to stop the carrier. This seems to me to be plainly covered by the 
claim, as it brings about the same resuit and in the same way. 

Tlie fourth claim is for a spring catch with a hooked end by 
which the carrier is fastened at the end of its journey, and provided 
with a handle by which it may be released and also propelled on 
the track. This device and the manner of its opération are thua 
described by the inventer: 

"To the top pièces A', are flxed, by means of screws b, the spring catehe» 
E, thèse càtehes having a hooked end, i, which passes under and hooks over 
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an inclined stop, 11, set upon the track J. A preferably elastic stop, H, 
reçoives the impact of tlie spring cateh to arrest the car, and the inclined 
stop prevents the retum. A handle, G, is flxed to the spring catch, so 
that It may be grasped by the hand and drawn down, the operator at the 
same time retaining liis hold upon the handle to give the car the proper 
Impetus." 

The handle hag, as it seems to me, two motions in releasing and 
propelling the car. It is moved, flrst, downward to release the 
curved end of the spring f rom the stop, and then immediately for- 
ward to propel the car. The device used by the respondents con- 
tains no catch for holding the car at the end of its path. It is there 
held by the friction of the spring carried by the car and bearing 
against the projection on the track; and a single horizontal motion 
imparted to the handle moves the car forward and at the same time 
depresses the spring so as to release the car. The same resuit is 
accomplished, but in a différent way. I conclude that the respond- 
ents do not infringe this claim. 

There will, therefore, be a decree for the complainant as to the 
flrst and second claims, and that the respondents do not infringe 
the fourth claim. 
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ENSIGN et al. v. DIMON. 

(District Court, N. D. California. September 17, 1895.) 

No. ll.OOT. 

1. Mabitimb Libns— Material FnnNisHED IN HoMB Port— OwNEBs Peo Hac 

Vice. 

Where materlals were fumished for the use of a vessel, upon the order 
of a Company whlch had possession of her under a con tract of purchase 
and which was, therefore, the owner pro hac vice, ia the port where sueb 
Company had its principal place of business, by material men who either 
knew the company's relation to the vessel, or were in possession of the 
avenues of information, and of facts suffirient to put them on inquiry, 
hdd, that crédit must be considered to hâve been given to the company, 
and that, consequently, no lien was created. The Alvlra, 63 Fed. 144, dis- 
tinguished. 

2. Samk. 

The mère faet that persons fumishinè materlals In the home port, on 
the order of the owner pro hac vice, "suppose" that the vessel is good for 
the purchase price, is not of itself sufflcient to create a lien. 

This was a libel in rem, by E. J. Ensign and J. B. McGuiflck, 
against the steamer Eosalie, for materials furnished for the use 
of the steamer. ; 

H. W. Hutton, for libelants. 
Walter Gr. Holmes, for claimant 

MOEEOW, District Judge. A lien in the snm of $75.90 for 
oils and paints fumished by the libelants for the use of the steam- 

i- Keiiearing pendlng. 
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er Eosalie is claimed under the admiralty law, and also of the state 
statute (section 813, Code Civ. Proc). At the time materials to 
the amount of f70.30 were fumished by the libelant, between Au- 
gust 19 and October 30, 1893, the steamer was in the possession 
and control of the Davie Ferry & Transportation Company, under 
an agreement with the owner, CL. Dimon, Jr., to pnrchase her for 
Î75,000, to be paid for in certain stipulated installments. Ttis 
agreement, it appears, was nerer consummated, for on October 30, 
1893, the owner retook possession of the vessel. On October 30th 
and NoYember 6th oil was furnished to the amonnt of $5.60, mak- 
ing the total of |75.90. 

It may be assumed, for the purposes of this case, that the ma- 
terials were necessary, and the amounts charged therefor reason- 
able. The real question in issue is whether crédit was given to 
the vessel or to the Davie Ferry & Transportation Company. The 
Company was a corporation organized under the laws of the state, 
and had its principal place of business at the port of San Fran- 
cisco. During the period when the materials were fumished, the 
Company was, to ail intents and purposes, the owner pro hac vice 
of the steamer, and she was, therefore, at her home port. This faet 
alone would justify the presumption that the material man meant 
to give crédit to the company personally, provided he knew the re- 
lation of the ostensible owner to the vessel. The Stroma, 41 Fed. 
599, affirmed 3 C. C. A. 530, 53 Fed. 281; Stephenson v. The Fi-an- 
eis, 21 Fed. 715; Neill v. The Francis, Id. 921; The Aeronaut, 86 
Fed. 497; The Samuel Marshall, 49 Fed. 754, afflrmed 4 C. C. A. 385, 
54 Fed. 396; Herreshoff Manufg Co. v. The ISTow Then, 50 Fed. 944, 
afflrmed 5 C. C. A. 206, 55 Fed. 523; The Curiew, 54 Fed. 899; The 
Kong Frode, 6 0. C. A. 313, 57 Fed. 224; The Alvira, 63 Fed. 144, 156. 
In the last case this language was used: 

"Therefore, the gênerai prineiple that the owner is deemed to consent to 
the accruing of liens where the entlre possession, control, and management of 
a vessel is intrusted to another is qualifled by this condition: If the supply 
OT material man know of the charter, or the relation In whlch the ostensible 
owner holds, or if he be advlsed of the real status of such relation by the 
gênerai owner or by the charterer, or is placed In possession of such facts as 
would put, or ought to put, a reasonably prudent man on inquiry, the pre- 
sumption arises that the supplies, materials, or repairs were furnished upon 
the crédit of the charterer himself, and there is no lien. And the onus lies 
on the supply or material man to remove this presumption. The reason for 
this Is plain. Courts of admiralty do not favor secret liens. Otherwise, 
owners would often fall an easy prey to liens created by injudiclous or un- 
scrupulous charterers. Moreover, the supplies, materials, or repairs are gen- 
erally furnished excluslvely for the beneflt of the charterer. At least, It may 
be sald that he is the party primarlly beneflted thereby; the owner, as a gên- 
erai rule, belng only incidentally beneflted, if at ail." 

The Alvira was a vessel also in the possession and control of the 
Davie Ferry & Transportation Company as owner pro hac vice. 
Kepairs and materials, amounting to the sum of about $2,000, had 
been rendered that vessel, in order to fit and equip her for the pas- 
senger service in which the company was then engaged. The com- 
pany went into insolvency after the materials and repairs had been 
rendered. Liens were claimed under the same section of the state 
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etatute- which is made the basis of the présent suit in rem. That 
case, however, is to be distinguished from the case at bar. There 
I came to the conclusion, from the évidence, that the material men 
had no knowledge of the fact that the Alvira was nnder charter 
to the company, nor were they in possession of such facts which 
would charge them, as reasonable men, with the duty of inquiry. 
In the case at bar, the évidence does not justify me in so flnding. 
On the contrary, it is difSicult to escape the conclusion that the 
libelants must hâve known the actual relations that existed be- 
tween the Davie Ferry & Transportation Company and the owner 
of the Eosalie; that is to say, that the company was simply owner 
pro hac vice. One of the strongest circumstances indicative of this 
knowledge is that the libelants held some stock in the company, 
and, presumably, were aware of the real state of facts. Hawkins 
V. Glenn, 131 U. S. 319, 329, 9 Sup. Ct. 739. If they were not, they, 
at least, were in iK>ssession of such avenues of knowledge whidi, 
if followed up with ordinary diligence, would hâve led to a knowl- 
edge of the true state of facts. The testimony of Joseph J. Ebert, 
the gênerai manager of the company at the time thèse materials were 
furnished, is utterly inconsistent with the idea that the libelants 
gave crédit to the vessel. He testifles, in a déposition taken in New 
York: That on or about the latter part of July or the Ist day of Au- 
gust, 1893, he went to the office of Ensign & McOufflck, and settled 
ail the bills that were charged against the steamer Rosalie, and closed 
the account against the steamer. He then told some member of the 
finn — whom he does not now remember — that ail oils furnished for 
the vessel of the compajiy from the 6th day of July (1893) were to be 
charged to the Davie Ferry & Transportation Company, and "not to 
the steamer Bosalie, or her owners." That subséquent pnrchases by 
the company were billed to the Davie Ferry & Transportation Com- 
pany, and partly paid by the company, with its checks. That, at 
the tLme referred to above, he also informed the libelants that the 
steamer Rosalie had passed into the possession and under the con- 
trol of the company. That after this interview no bills were ever 
sent to the steamer Rosalie, or to her owners. That, as gênerai 
manager of the company, he had charge of the buyiag ail supplies, 
etc., and giving orders to varions departments where and how pur- 
chases should be made. That supplies purchased for the company 
were ordered on printed blanks, bearing the name of the company, 
fllled out by the engineer or others in charge. The orders, intro- 
duced in évidence, bear out this testimony, and it is signiflcant that 
the bills accompanying them are made out against the company. 
It is true that both of the libelants deny that Ebert ever called 
at their store and had the conversation. But this déniai does not 
outweigh the évidence of Ebert and the circumstances of the casa 
They state that they supposed that the Davie Feny & Transporta- 
tion Company was the owner of tlie vessel, and that they "sup- 
posed" the vessel was good for the materials furnished. As to 
the flrst supposition, it appears from their own statements that 
before the Rosalie was controlled by the Davie Company they had 
furnished oils for the use of the steamer to her owner, C. L. Dimon, 
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Jr., whom Ensîgn says he knew slightly. Wlien Dîmon stopped op^ 
dering, and the Davie Company began to do so, this fact alone 
onght to hâve been sufficient to put them on inquiry. As to the 
second supposition, it is clearly insuflficient to give a lien, any more 
than charging the matmals against the vessel in the books of the 
material man, or making ont the bills against the vessel, would 
be. While thèse may be circumstances in the case, yet, as a gên- 
erai raie, they are entitled to but little weight. The Samuel Mar- 
shall, 4 0. 0. A. 392, 54 Fed. 399 (and cases there cited); The Alvira, 
supra. The case of The Curlew, supra, is directly in point. There 
the libelant supplied coal to the charterers of the British ship Cur- 
lew, at Baltimore, which was their place of résidence. The charter- 
ers were eharged personally on the books of the coal dealer. No réf- 
érence was made to the ship as security, and no claim made against 
the vessel until after the failure of the charterers. It was held 
that the coal was furnished on the personal crédit of the charter- 
ers, and not on the crédit of the vessel. Judge Brown, of the South- 
ern district of New York, said: 

"The deallngs of the libelants were with the charterers In person, at their 
place of résidence, and wlthout any référence to the ship as security for the 
supplies. They were presumably furnished, therefore, upon the Personal 
crédit of the charterers. The latter had no rlght to charge the ship, and evi- 
dently had no Intention to do so. There was nothlng that authorlzed the 
libelants to suppose tbe ship was Intended to be eharged, or that they had any 
right to charge the ship. In fact, they dld not charge her. Upon their books, 
as well as In the blUs rendered, Henry Bros. & Co. alone were eharged indi- 
vldually. For the first portion of the bill a note was taken, and no claim 
was made upon the vessel untll aftex Henry Bros. & Co. had failed. It Is 
évident that in this case, both in law as well as in fact, the supplies were fur- 
nished upon the personal crédit of the charterers. • • • The libelants were 
chargeable with notice of the relations of Henry Bros. & Co. to the ship. 
They knew that the flrm was In business in Baltimore. Any Inquiry would 
hâve shown that they were charterers. If they made no inquiry, they took 
the risk of the fact. They could not hâve supposed the firm to be offlcers of 
the ship; and If they did not mean to deal with them as owners, or on their 
Personal crédit, it was their duty to Inqulre what the connection of the flrm 
with the vessel was." 

I do not think that the libelants in this case meant to give crédit 
to the vessel. In the case of The Alvira, it appeared in évidence 
that the Davie Company became insolvent. It is my opinion that 
the libelants in this case, in view of the inability of the company 
to pay, now seek to get payment for their materials by attempt- 
ing to impress a lien on the vessel itself. But this, clearly, can- 
not be done. Admiralty liens can only be enforced according to 
the principles of admiralty law. The Guiding Star, 18 Fed. 263; 
The Samuel Marshall, supra; Lighters Nos. 27 and 28, 6 C. 0. A. 
493, 57 Fed. 664; The Alvira, supra. The libel will be dismissed, 
with Costa. 
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SHBAEING V. TRUMBULL et al, 

(Circuit Court, D. Colorado. July 8, 1896.) 

Removal op Causes— Recbiveb of Fédéral Cotjkt. 

A recelver appolnted by a fédéral court has not a right, by virtue of hls 
Personal standing as such, to remove from a state to a fédéral court a 
suit in which he Is joined as défendant wltli a citizen of the state. Lan- 
ders y. Felton, 73 Fed. 311, disapproved. 

James H. Brown, for plaintiff. 

Pattison, Edsall & Hobson, for défendants. 

HALLETT, District Judge. Olive D. Sliearing brought suit in 
the district court of Arapahoe county against Frank Trumbull, re- 
celver, and the Denver Consolidated Tramway Company to recover 
damages resulting to her from the death of her husband, caused by 
the négligent acts of the défendants. The suit was removed into 
this court by Trumbull, receiver, alleging that it arises under the 
constitution and laws of the United States. An order was made on 
the 13th day of May last, remanding the case, on the ground that the 
court has not jurisdiction of it. Trumbull now moves to vacate the 
order and reinstate the case. He was appointed receiver of the 
Union Paciflc, Denver & Gulf Eailway Company in this court, and if 
the action had been brought against him alone, there would be no 
cloubt as to his right to remove it. But the suit is against the 
Denver Consolidated Tramway Company, a Colorado corporation, 
which has no right of removal, and the question is whether ail 
parties défendant must hâve such right, in order that it may he main- 
tained by any of them. It is said that the case arises under the con- 
stitution and laws of the United States, but it is not of that character 
in the sensé that there is any fédéral question to be decided. When- 
ever a question arises in a case as to the proper construction or efEect 
of the constitution or some law or treaty of the United States, a 
fédéral court has jurisdiction of the cause, without regard to the 
citizenship of the parties. Water Co. v. Keyes, 96 U. S. 199. A 
suit by or against a fédéral corporation, or by or against a receiver 
appointed in a fédéral court, is not of that class. In such case, the 
suitor has a personal standing in a fédéral court, in virtue of the 
authority under which he proceeds. A receiver appointed in a 
fédéral court is personally qualifled to sue or be sued in such court, 
because of his appointment. He has the personal standing of a citi- 
zen of another state, when the ground of jur.^diction is the diverse 
citizenship of the parties. In an action of tort against several, ail 
défendants must hâve the requisite qualifications in order that the 
suit may be removed to a fédéral court. Pirie v. Tvedt, 115 U. S. 
41, 5 Sup. et. 1034, llGl. In this instance, the défendant Trumbull, 
as an offlcer of a fédéral court, was compétent to ask for the removal, 
but his co-defendant was not in the same situation. As the tram- 
way Company was not qualifled to remove the cause, the défendant 
Trumbull is under the same disability. In my judgment, Landers v. 
v.75F.no.2— 3 
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Felton, 73 Fed. 311, on which the défendant relies, was wrongly de- 
cided, and I am not able to follow it. 

The motion to vacate the order remanding the case will be over- 
ruled. 



SUGAR CREEK, P. B. & P. C. R. CO. v. McKELL et al. 

MeKELL v. STJGAR CREEK, P. B. & P. 0. R. 00. 

(Circuit Court, B. West Virginia. May 28, 1896.) 

1. Removal of Catjses— Condemnation Proceedings— Diverse Citizenship. 

A proceeding tbe object and purpose ol which is to enforce, between par- 
ties, a rîght to' condemn landB, under the constitution and laws of a state, 
Is a suit which may be removed to a fédéral court, when the parties are 
cltizens of différent states. 

2. Samk— Bbparable Conthovkrst. 

Wheré an application Is made, under state laws, to condemn a portion 
of a large tract of laud, the whole of whlch is owned in f ee by a défend- 
ant, whola a citizen of another state than the applicant's, and a small 
part of ■whlch, Includlng some of the land sought to be condemned, bas 
been leased by hlm to another défendant, who Is a citizen of the same 
state as the appllcant, there Is a separable controversy between the ap- 
pUcant and such first-named défendant as to the land not leased, whlch 
can be removed to a fédéral court, on the ground of diverse citizenship. 

St. Clair & Gaines, for the raiiroad company. 
Brown, Jackson & Knight, for McKell and others. 

JACKSOÏ^, District Judge. Thèse cases are heard upon a mo- 
tion to remand them to the state court. The application for the 
removal in the condemnation case was made in conformity to the 
statute, as is shown by the record, and is in fact conceded by coun- 
sel who make the motion to remand. 

Two points are relied upon to support the motion to remand. 
First, that the trial of the right tô condemn is only cognizable in 
courts of the state under whose laws and within whose boundaries 
proceedings are had, and that the courts of the United States are 
without jurisdiction ; second, that a part of the défendants in the 
condemnation proceedings are citizens of the same state as the 
applicant, and that there is no separable controversy as to them. 

As to the first point relied upon by counsel, that the fédéral court 
is without jurisdiction in this class of cases, I am clearly of the 
opinion that the question has been repeatedly well settled. This 
is a suit between the applicant, on the one side, and the défendants, 
on the other, in which is involved the right of the applicant to 
condemn lands, under the constitution and laws of the state, for a 
public purpose. It is in no sensé an ex parte application; and, 
under the constitution and law of the state, a right is given to any 
one who desires to make application for the condemnation of land 
under the statute, and to enforce it. This proceeding, the object 
and purpose of which are to enforce this right between parties, has 
ail the characteristics of a suit, and may be removed from a state 
to a fédéral court. Such.I hold to be the law in this case, and there- 
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fore the flrst position is net well taken. Minerai Range R. Co. v. 
Détroit & L. S. Copper Co., 25 Fed. 515; Union Pac. Ry. Co. v. Kan- 
sas City, 115 U. S. 1-18, 5 Sup. Ct. 1113; Boom Co. t. Patterson, 
98 U. S. 403; Searl v. School Dist., 124 U. S. 197, 8 Sup. Ct. 460. 

As to the second point, it is claimed that some of the défendants 
in the proceeding are citizens of the same state as the applicant. 
The pétition discloses that Thomas G. McKell, one of the défend- 
ants, is the only owner of the land, so far as is known, and that he 
holds the title in fee. It is also claimed that McKell and his wife 
had execnted a lease to one McDonald for a portion of the land 
proposed to be taken, with the power and authority to organize a 
joint-stock company to lease said land to said company when so 
f ormed. It appears that McDonald has organized, under the terms 
and provisions of the state laws, the McDonald Colliery Company; 
but there is no évidence of its existence, so far as the records of the 
county disclose in which the land lies, of either of the lease to Mc- 
Donald or McDonald's lease to the McDonald Colliery Company. It 
further appears that the défendants McDonald and the McDonald 
Colliery Company were only tenants at will of the défendant Mc- 
Kell to a very small portion of the land sought to be taken, and 
that the défendant McKell is the owner of a large tract of land, a 
small portion of which the applicant desires to condemn, as well 
as a part of that portion leased by McKell to the colliery company. 
It is apparent that, McKell being the owner in fee to the whole 
tract, subject only to a lease for a small portion of it to the colliery 
company, there is a separable controversy as between the applicant 
and McKell as to the land not leased by him to the colliery com- 
pany. As to that portion, he is in the actual possession of it, ex- 
ercising exclusive control over it, the colliery company having no 
interest of any kind whatever in it. 

It is suggested that, the défendant the McDonald Colliery Com- 
pany being also a corporation created under the laws of the state 
of West Virginia, the joining of that défendant in the proceedings 
of the applicant defeats the jurisdiction of the court. To sus- 
tain this position, the applicant's counsel hâve cited the case of 
City of Bellaire v. Baltimore & O. R. Co., 146 U. S. 117, 18 Sup. Ct. 
16. A close examination of that case will show that the two cases 
are very différent. In that case the fee to the land to be condemned 
was owned by one of the défendants, who was a citizen of the same 
state as the applicant, ail of which was under lease to the co-defend- 
ant, who sought to remove the case. The court held that the fact 
that the défendant had distinct interest in the single tract of land, 
which was sought to be condemned, the interest of one being the 
lease of the whole lot, and the interest of the other being the re- 
version of the whole lot, did not introduce a separable controversy 
into the case, and the case was therefore not removed. The ques- 
tion presented hère, I think, is différent. Hère the applicant seeks 
to condemn, not only the land of McKell, who is a nonresident, but 
the land of the McDonald Colliery Company, a citizen of the same 
state with the applicant. There can be no question that, as be- 
tween McKell and the applicant, there is a separable controversy, 
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which is wliolly a controversy between him and the applicant, and 
tliat this separable controversy is whoUy between citizens of dif- 
férent States, and, as to the applicant and McKell, can be fully 
heard and determined as between them in the circuit court of the 
United States for this district, under the act of 1887, as amended 
in 1888, which is the same as the act of 1875, except that the plain- 
tiff may not remove under the act of 1887 as he might do un- 
der the act of 1875. The act of 1887 provides that where a con- 
troversy exista wholly between citizens of différent states, which 
can be fully determined as between them, then either one or more 
of the défendants actually interested in such controversy may re- 
move said suit into the circuit court of the United States for the 
proper district. Hère is a separable controversy in this case. If 
is a controversy between the railroad company and McKell, the 
défendant, who is the exclusive owner in fee of a large tract of land, 
which is sought to be condemned for the purposes of the railroad. 
The co-defendant, as to that portion of this land not leased, has 
no interest in it. In the view I take of this case, the défendant 
McKell, who is a citizen of Ohio, has a separate and distinct con- 
troversy, which can be wholly and fully determined as between 
him and the plaintiff in this action, and is therefore entitled to 
remove and carry the whole case into the courts of the United 
States. In the case of City of Bellaire v. Baltimore & O. E. Co., 
cited above, the motion to remand was based upon the ground that 
there did not exist a separable controversy between the railroad 
company and the city of Bellaire. In that case the Baltimore & 
Ohio Railroad Company was the lessee of the Central Ohio Eailroad 
Company, claiming the same pièce of land; and the controversy waa 
not a separable controversy between the Baltimore & Ohio Eail- 
road Company and the city of Bellaire, but it was a controversy 
between the Baltimore & Ohio Eailroad Company, on the one side, 
with its co-defendant, the Central Ohio Eailroad Company, which 
was a citizen of the same state as the plaintiff in the action, the 
city of Bellaire. In the case of Union Pac. Ey. Co. v. Kansas City, 
115 U. S. 1-18, 5 Sup. et. 1113, relied upon by the Baltimore & Ohio 
Eailroad Company to support its pétition for removal of the case 
referred to, the suprême court held that it did not support the 
position of the railroad company for the reason that there was an 
application to condemn several différent and distinct lots of land, 
which were owned by différent persons. As we hâve seen, the con- 
troversy hère is between the applicant and McKell, as to one of the 
tracts of land in which the McDonald CoUiery Company has no in- 
terest whatever, and whatever judgment the court should enter as 
to that tract of land in no wise affected the rights and in^erests of 
the McDonald Colliery Company. 

For the reasons assigned, I am of the opinion that a separable 
controversy exists between the applicant in this case and McKell, 
and, under the act of congress, this case is removable into the cir- 
cuit court of the United States. Union Pac. Ey. Co. v. Kansas City, 
115 U. S. 1, 5 Sup. et. 1113. The motion to remand is overruled. 
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EUTTER et al. y. SHOSHONE MIN. CO. 
(Circuit Court, D. Idaho. June 22, 1896.) 

1. JuEisDiOTroîî OF Fédéral Courts — Fédérai, Question. 

A suit brought in pursuance of Rev. St. § 2326, and based upon an ad- 
verse claim made upon the filing of an application for a patent for mining 
ground, is a suit arislng under the laws of tlie United States. Burlie 
V. Concentrating Ce, 46 Fed. 644, followed. Bushnell v. Smelting Co., 
13 Sup. et. 771, 148 U. S. 682, distingiiislied. 

2. Equitable and Legao Suits— Adverse Claim to Mikixo Land. 

Suits brought in pursuance of Rev. St. § 2326, to settle adverse clalms 
to minlng ground, are in tbeir na.ure équitable, and not légal, actions. 
Doe V. Mining Co., 43 Fed. 219, followed. 

This was a suit by Koyal J. Rutter and P. W. Bradiey against 
the Shoshone Mining Company to détermine an adverse claim to 
mining land. The cause was heard upon demurrer to the com- 
plaint 

John E. McBride, for complainants. 
W. B. Heybrun, for défendant. 

BEATTY, District Judge. This action is in pursuance of section 
2326, Rev. St., and is based upon an adverse claim by complainant 
to the application of défendant for patent to mining ground. AU 
except two of the several causes of demurrer to the original com- 
plaint are cured by the amended complaint, which complainants 
are permitted to file. In the remaining causes are Involved the 
questions (1) whether such suits arise under the laws of the United 
States, and (2) whether they are at law or in equity. 

It seems settled by the authority of several circuit court déci- 
sions that such cases are within the jurisdiction of the United States 
courts. In the last case upon the subject. Burke v. Concentrating 
Co., 46 Fed. 644, the question was directly raised, and was fully 
considered and decided by Judge Sawyer. Défendant now cites 
Bushnell v. Smelting Oo., 148 U. S. 682, 13 Sup. Ct. 771, as holding a 
contrary view. While this was a suit of the nature provided for 
by section 2326, it was commenced and tried in the state court, 
where the only question for décision was as to the course of a ledge. 
The flrst attempt to suggest a fédéral question was by a pétition in 
the state suprême court for rehearing, and the United States su- 
prême court says this was too late to be considered, even if a 
fédéral question were involved in the case. It also says that the 
question turned largely upon the construction of a state statute 
prescribing the width of mining locations. While there is some 
intimation only, not a déclaration, that the pleader must specially 
plead some facts showing that a fédéral question is involved, the 
décision seems to rest solely upon the procédure had in the state 
court, which was for the settling of a single fact that in no way 
involved the construction of any United States statute. If it does 
overrule the doctrine of 46 Fed. 644, it does not do so with such di- 
rectness as will justify this court in now departing from the prier 
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clear holding of other courts, and by some eminent judges. There- 
fore that cause of demurrer is overruled. 

The remaining question, as one of practice, is important, and 
seenis never to hâve been directly considered bj the suprême court, 
but has been by a few other courts, whose décisions hâve been con- 
trary. The statute (section 2326, ante) directs that, when a party 
enters in a local land office his adverse claim to an application for 
patent to mining ground, he shall commence his proceedings in some 
court of compétent jurisdiction to détermine the question of "the 
right of possession" to the ground in dispute, and according to the 
judgment of such court the rights of the parties are ûnally deter- 
mined in the land office. By the act of March 3, 1881, this section 
is so amended that, if neither party shows title to the ground In 
controversy, neither will hâve judgment in his favor. So far as 
the court is concerned, it is a spécial proceeding, referred to its 
détermination for the guidance of the land office, and the jurisdic- 
tion of the court in such cases is based upon prior proceedings in 
such office. In questions of title and patent for agricultural and 
other lands, similar matters are determined by the local land office. 
So they might be in minerai entries had congress so determined. 
The questions for considération are such as may, if congress had 
so directed, be adjudicated without the aid of a jury. There is 
nothing in the nature of the questions involved that entitles any of 
the parties to a jury trial, vpithin the intent of the seventh consti- 
tutional amendment, for the whole proceeding, and every part 
thereof, is nothing more than a procédure established by the govern- 
ment for the disposai of its lands, and certainly it cannot be claim- 
ed that the purchaser can demand à trial by jury to détermine his 
claim to government lands. In ail such contests it must be re- 
membered that the government is an interested party, so far as t^» 
see that the claimants hâve complied with the mining requirements 
before they get any title to the lands. The statutes and some dé- 
cisions say that this action is to détermine "the right of posses- 
sion" to the ground in controversy. If this v?ere ail, it might be de- 
termined by ejectment; but it is submitted that this is not ail, 
and that the use of this expression in the statute is an inadver- 
tence or an inaccuracy, for the entire import and object of the stat- 
ute is to hâve determined the more important question as to who, 
if any one, is entitled to the patent. Frequently a party has a 
right to the possession and not to the patent. He is entitled to the 
possession as soon as he duly locates a claim, but not to a patent un- 
til he shall hâve doue the necessary work. 

This action, then, is to flnd who is entitled to the conveyance 
from the government, — from the trustée, — for the land in contro- 
versy. Actions for conveyance of realty are essentially équitable. 
Again, whatever claim either party may hâve to the ground in con- 
troversy is based upon an équitable title alone, wMle the légal title 
remains in the government. Common-law actions deal with légal, 
and not équitable, titles. Judge Ross, in Doe v. Mining Ce, 43 Fed. 
219, held such actions équitable, for which he assigns cogent rea- 
sons that need not be repeated hère. Hammer v. Milling Co., 130 
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U. S. 291, 9 Sup. et. 548, was an action like tlie one under considér- 
ation, and was tried in the Montana territorial court by a jury. On 
page 295, 130 U. S., and page 550, 9 Sup. Ct., it is said: "As seen 
by this statement, the suit is brouglit for spécial relief, and the 
judgment entered is such as a court exercising jurisdiction in equity 
alone could render." And on page 296, 130 U. S., and page 550, 
9 Sup. et.: "The court might, therefore, hâve heard this case and 
disposed of the issue without the intervention of a jury." 

It is true that this particular question, so far as can be gathered 
from the case, was not directly discussed. Judge Ross, however, 
when the case of Doe v. Mining Co. came before him, at a time sub- 
séquent to his décision above cited, called attention to this su- 
prême court case as a full justification of his ruling, to which he 
adhered, as appears by the printed report of counsel's argument in 
the cause now in my possession. Many cases of this nature hâve 
gone to the suprême court, some of which were tried in the lower 
courts by juries and others by the courts themselves, but in none 
is the question directly decided. While there are a few adverse 
State and territorial décisions, time will not be taken to review 
them. 

Attention had been called to an act of congress of March 3, 1881, 
supra, in which the title refers to "suits at law," and the act itself 
says that "the jury shall so flnd," etc.; from which it is argued 
that congress intended to déclare thèse légal actions. It may well 
be doubted that congress, by this indirect language, intended to 
deflne the forum in which such actions should be tried, or that, if the 
action provided for by section 2326 is équitable, this changed it to 
a légal one. 

From the foregoing considérations, it is concluded such actions 
are équitable, and the demurrer is overruled. 



COOLIDGE V RAY. 

(Circuit Court, N. D. Georgia. May 29, 1896.) 

CiECUiT Courts— Jdrisdiction — Amount in Controversy — Fohbclosure Suit. 
When a deed Is given for the purpose of securing a debt, under the Geor- 
gia statutes, the mortgagee, Independently of any express stipulation In 
the accompanylng bond for reconveyance, has a right to pay the premium 
for proper Insurance of the property conveyed, and to coUect the same, 
as a part of the amount secured by the deed; and accordingly, in a suit 
for the foreclosure of such a security, the amount of Insurance premiums 
paid by the mortgagee is properly ineluded with the principal, in estimat- 
Ing the amount Involved, for the purposes of the jurisdiction of the "United 
States circuit court. 

Brandon & Arkwright, for complainant. 
Lavender K. Eay, pro se. 

NEWMAÎv, District Judge. A bill is ffled to foreclose a mortgage 
securing a note for $2,000, bearing interest at the rate of 7 per 
cent, per annum, payable semiannually, by interest coupons attach- 
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ed to the note. By tlie terms of the contract, the debt is to become 
due bv default in the payment of interest, and continuance of such. 
default for 30 days. There was default in the payment of a cou- 
pon for |70, due 19th day of June, 1894, and on the 15th day oï 
October, 1894, this bill was filed. This suit is also for attorney's 
fées provided for in the note, and for |22.50 insurance paid by the 
mortgagee on the property covered by the mortgage, for the protec- 
tion of both himself and the mortgagor. The case was referred to 
a spécial master, who has made his report, and it is now heard on ex- 
ceptions to that report. 

While there are other exceptions, the only one discussed is as 
to whether the jurisdictional amount is involved in the suit. The 
suit, as stated, is for |2,000, the original principal of the debt; for 

10 per cent, as attorney's fées on the amount to be recovered; and 
for $22.50, insurance paid. "Where the matter in dispute exceeds 
exclusive of interest and costs the sum or value of |2,000," by the 
acts of 1887 and 1888, the circuit court has jurisdiction. The su- 
prême court of Georgia has held, in Beach v. Atkinson, 87 Ga. 288, 
13 S. E. 591, that attorney's fées provided for in a note is part of the 
principal of the debt. In this case the master found attorney's 
fées for complainant in the sum of $234.92, and no reason whatever 
is urged hère why this note is not to be added to the $2,000, for the 
purpose of making the jurisdictional amount. There does not seem 
to be any exception to the master's report on this ground, although 
he distinctiy flnds this in favor of complainant. The whole dis- 
cussion before me has been as to the correctness of the niaster'a 
action in allowing the f22.50 insurance premium. What is called 

11 "mortgage" in this case is really a deed to secure a debt, exe- 
cuted under certain statutes of Georgia. The deed recites that a 
bond for reconveyance is given, and the contention hère is that this 
bond to reconvey was ne ver delivered to Eay; and it is relied upon 
as containing the agreement upon his part that he would keep the 
property insured, or, if he failed to do so, that Coolidge might pro- 
vide the insurance, and coUect the amount of the premium as part 
of the debt secured by the deed. It is claimed on the other hand 
that H. M. Atkinson was the agent of Eay to procure the loan from 
Coolidge to Atkinson, who held it up to the time this proceeding 
commenced. There was évidence upon this subject before the 
spécial master, who found that Atkinson was the agent of Eay, and 
it was suiHcient to authorize this finding. So that, even if this 
question was controUing, I would not be justiûed in setting aside 
the report of the spécial master. 

It is also claimed for the défendant that paroi évidence was neces- 
sary to identify the bond for reconveyance as the bond aUuded to 
in the deed, the claim being that there is no sufflcient description 
of the bond in the deed to justify its admission without this paroi 
testimony. I incline to the opinion that the description of the 
bond in the deed is sufflcient, when the execiition of the bond for 
reconveyance is proven, to justify its admission without any évi- 
dence of identification. Eut, in the view I take of the case, it is 
unnecessary to pass upon this question- In the case of Eobinson 
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V. Sulter, 85 Ga. 875, 11 S, E. 887, it is held that, where a deed Î8 
given to secure a créditer, It is necessarily part of the contract, 
whether mentioned or not in the deed, that the property should 
be kept up, and every part of it preserved for the purpose intended, 
and if insurance to a reasonable amount, for the protection of the 
lender, was necessary, as a reasonable précaution to protect the 
property, the creditor had the right to hâve the property insured, 
and pay the premium. And it is also held that the amount so paid 
would become a spécial lien on the property deseribed in the deed. 
So that we need not regard the flnding of the master as to the agency 
of Atkinson and the delivery of the bond to reconvey. It seems that, 
this being a deed conveying title for the purpose of securing the debt, 
Coolidge, independently of Kay's express stipulation in the bond to 
reconvey, would hâve the right to pay the insurance premium, and 
collect it as part of the amount secured by the deed. It appears 
from the évidence that Eay took out an insurance policy for |l,500, 
"loss, if any, payable to Coolidge as his interest might appear"; that 
the policy was issued in June ; and that up to October the premium 
had not been paid, although several times demanded, by the insur- 
ance agent, of Eay. While there is some diiïerence about the facts, 
just hère, it seems entirely clear that the bank in Atlanta which 
held the papers for collection was entirely justifiable, as a reasonable 
precautionàry act, representing Coolidge, in paying the premium. 
Certainly, if Ray was not satisfled with this, he could very easily 
hâve relieved himself of it, if he had tendered the amount back to the 
bank, which he did not do, so far as appears. It being clear that 
the necessary jurisdictional amount is involved in this case, and, 
that being the only real question discussed or insisted upon, the ex- 
ceptions must be overruled, and the report of the spécial master con- 
firmed. 



CENTRAL TRUST 00. OF NEW YORK v. MARIETTA & N. G. RT. CO. 

(SANGES, Intervener). 

^Circuit Court, N. D. Georgia. May 20, 1896.) 

Eqditt Pbactice— Refekencb to Master — Reopbnikg Case. 

One S. Intervened in a railroad foreclosure suit, and presented a claim 
for damages for the death of her husband, alleged to hâve been caused 
by the négligence of the recelver of the railroad in a certain partlcular 
stated in the pétition. The intervention was referred to a master, who 
heard the évidence, and prepared and submitted to counsel a report, flnd- 
ing against the Intervener. S. then applied to hâve the case reopened, In 
order to set up and prove a new and différent négligent act, which had 
been suggested in the évidence on the hearings, but was not alluded to 
In the pleadings as they stood, and had not been relled on by the Inter- 
vener. Held, that the application came too late, and the master properly 
refused to reopen the case, or allow the amendment. 

Burton Smith, for intervener. 

Grlenn, Slaton & Thillips, for défendant. 

ÎŒWMAN, District Judge. The question for détermination în 
this case arises on exceptions to the report of the spécial master to 
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whom was referred the intervention of Mrs. Sue A. Sanges in the 
above-stated case, wào sues for tlie value of the life of her hus- 
band, lîilled by the explosion of a locomotive engine in the use of the 
receiver of the Marietta & North Georgia Railroad. The deceased 
was a baggage master in the employment of the receiver, and, at the 
time of his death, he was in the baggage car attached to the exploding 
engine. As will be seen f rom the report of the spécial master, the in- 
tervener relied in her intervention, in the évidence, and the direction 
given to the case before the master on a defect in the métal of which 
the boiler of the locomotive was made. It was claimed that there 
was a crack in the métal, which ordinary care should hâve disclosed. 
The reply of the receiver was that the explosion was caused by the 
low water in the boiler; that the water was allowed to get so low 
as to cause the explosion by the négligence of the engineer and flre- 
nian. Under what was conceded to be the law controlling the case, 
the widow of the deceased could not recover for the négligence of 
the co-employés of the deceased. 

The spécial master had heard évidence and argument in the case, 
and had taken the same for considération, and had prepared, and, 
under the practice which prevails hère, submitted to counsel, a 
draft of the report which he proposed to ûle, flnding against the in- 
tervener. At this stage of the proceedings, counsel for the inter- 
vener came before the court, and asked that the spécial" master be 
directed to hear him on a motion to reopen the case for the purpose 
of setting up an additional ground of négligence to that stated 
above, He was allowed to do so, without any directions to the 
master on the subject. The master declined to reopen the case, 
and submitted his report. It is conceded by counsel for the inter- 
vener that the évidence was such as to justify the report of the spé- 
cial master flnding against the intervener as to the crack in the 
métal of which the boiler was composed being the cause of the 
explosion, and the court is not asked to interfère with the report on 
this ground. 

The évidence developed the fact that there was in the boiler of 
the locomotive engine which exploded, as is usually the case, what 
is called a "fusible plug," which is a plug in the bottom of the boiler, 
composed of soft métal, which, when the water becomes too low, 
will melt, and make an opening, through which the water will be 
^scharged on the fire below, extinguishing it, and preventing an 
explosion. There is évidence also (which came in incidentally) tend- 
ing to show that this soft plug was not in good condition, in that 
it was allôwed to become so hard that it failed to melt and prevent 
the explosion in the manner indicated. Référence was also made 
by the spécial master in his report to this nonaction of the soft 
plug. His référence to it, however, was casual, and it was not 
referred to as an alleged ground of négligence, neither had it been 
declared on or alluded to in the pleadings. 

The contention of counsel for the intervener is that the spécial 
master should hâve opened the case, and hâve aUowed him to amend 
so as to set up the condition of the soft plug as a ground of négli- 
gence, and that, the master having failed in this, the court should 
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allow liim to do so now. Tlie intervener's whole case was placed by 
the pleadings, the évidence, and the entire conduct of the case, 
until after the report of the master was prepared, on the alleged 
defect or crack in a part of the métal of which the boiler was 
made. It is too late now, under any proper practice, to set up an 
additional and entirely new ground of négligence. It has been held 
bv this court that, after the master has heard évidence, argument, 
and taken the case for considération, it is too late to amend- So, 
it will certainly be too late after the report of the spécial master has 
been prepared, and di-afts of it served on counsel. The court has 
allowed reports to be opened (in one instance, at least, that is re- 
membered) where, through inadvertence and oversight, as was clear- 
ly shown, counsel had failed to put in certain évidence which was 
material to their case, — and the master had, in hls discrétion, 
thought it was just to reopen it. But that does not affect the 
question hère. The intervener's whole case, as it was pleaded 
and sought to be sustained by évidence, negatived the position 
which is now taken in the effort to rely on the condition of the soft 
plug. It was only in the case of low water that the action of the 
soft plug was necessary, and it was the claim of the receiver, as 
stated, that low water caused the explosion. It would be neces- 
sary for the intervener now to go before the master, and reverse 
her position, and allège that the low water in connection with the 
soft plug caused the explosion. But the case is really controlled 
by the fact that, after the master had flled his report, it was too late 
to amend and set up an additional and new ground of négligence, and 
hâve the case referred back to the master for further hearing on the 
new issue presented. Certainly, it would require very unusual and 
peculiar circumstances to justify such action, and nothing to au- 
thorize it exists in this case. The exceptions must be overniled, 
and the report conflrmed. 



BLALOCK v. EQUITABLE LIFE ASSUK. SOO. OF THE UNITED STATES. 

(Circuit Court of Appeals, Flfth Circuit. June 15, 189(3.) 

No. 494. 

1. JURTSDICTION— LAW AND EqUITT. 

The test of jurisdietion, in an action at law, is wliether, on the facts 
shown, the plaintifC Is entitled to any relief which a court of law is com- 
pétent to glve; and a party cannot be turned out of a court of law because 
he has a complète and adéquate, or even a better, remedy in equlty. ^ 
3. Same— Pleading. 

Plaintllï brought an action In a state court possesslng only common-law 
jurisdietion, setting forth in his pétition facts constituting fraud and de- 
ceit In obtalning the surrender and cancellation of a life insurance pol- 
icy for an inadéquate considération, and thereupon demanded both légal 
and équitable relief. The défendant demurred to the pétition, and re- 
moved the cause to the United States circuit court, docketing it on the 
law side of that court. Hcld, that it was error to dlsmlss the pétition, 
because it stated facts warrantlng, and prayed for, équitable relief, but 
that such allégations and prayer should hâve been treated as surplusage, 
and the court should hâve proceeded with the case as a pure action at 
law. Blalock v. Assurance Soc, 73 Fed. G55, reversed. 
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In Error to the Circuit Court of the United States for the North- 
ern District of Georgia. Reyersed without opinion. 

Olias. Z. B.lalock and John Hopkins, for plaintiff in error. 
Alex. C. King and Jack J. Spalding, for défendant in error. 

Before PAEDEE and McCORMICK, Ckcuit Judges, and SPEEE, 
District Judge. 

PARDEE, Circuit Judge (concurring). John T. Blalock, as ad- 
ministrator of 0. W. Blalock, deceased, sued the Equitable Life As- 
surance Society in the city court of Atlanta, Ga. The pétition filed 
contained seventeen paragraphs, claiming as foUows: 

"(1) That the défendant company was Indebted to petltloner in the princi- 
pal sum of $2,500, besldes interest, the same being a balance due upon a pollcy 
of insurance Issued by said défendant company upon the Ufe of W. B. Bla- 
lock, a copy of whlch Is hereto attached. 

"(2) The pollcy was issued June 22, 1892, for ?5,000, payable to C. W. Bla- 
lock, brother of W. B. Blalock, upon the death of said W. B. Blalock. 

"(3) 0. W. Blalock died 30th of January, 1894. W. B. Blalock died 5th of 
March, 1894. Petltloner was appolnted adminlstrator of 0. W. Blalock 6th 
of September, 1894. 

"(4) Petltloner, as such adminlstrator, demanded payment of the amount 
due on said pollcy. 

"(5) Payment was refused. 

"(6) Proofs of loss were made, but défendant refused to consider same, 
or pay the clalm. 

"(7) Said policy was in possession of O. W. Blalock until 27th of January, 
1894, and was a légal and bindlng obligation of défendant 

"(8) On the 25th of January, 1894, while C. W. Blalock lay fatally sick at 
petitloner's home, a Dr. A. S. Hawes, defendant's agent, came there, and 
began, by artful means, deceitful practices, and fraudulent représentations, 
a preconceived scheme to procure a cancellation of said policy. Said uamed 
Blalocks were In a weak and debiUtated condition, unable to properly attend 
to business, almost at death's door. Petitioner, who was présent, so in- 
formed said Hawes, and protested against any interview being had with the 
said Blalocks. Petitioner was présent, and, when he learned the purpose of 
Hawes' Tisit, insisted that said Blalocks were too near death's door to discuss 
any business matter. Hawes persisted, and falsely informed said Blalocks 
that said pollcy was vold, and represented that défendant company had évi- 
dence of fraud in the procurement of said policy, vitiatlng the same, pre- 
venting a recovery, and showing Its procurement by false représentation. 
Hawes, when called on to specify said charges, refused to give the grounds 
for demanding cancellation of said pollcy, but said he was advised the com- 
pany held proof to avold the policy. He offered to return the premium paid, 
next offered $1,000, and then $1,750, In settlement of said policy. 

"(9) Said Blalocks, notwithstanding the false statements and ingénions 
arguments of Hawes, urged with great persistency, insisted they had done 
no wrong, that there was no fraud, and refused to compromise and settle 
said policy. Hawes then left 

"(10) Three days thereaf ter, he retumed with one J. A. Morris, defendant's 
agent. The above charges were renewed by Hawes and Morris with great 
energy. They represented that the défendant had évidence vitiating said 
policy; that It would contest the same, and show that it was obtained by 
false représentations; that the company was net liable for said reasons; 
that suit on the policy would hâve to be brought in Florida. Défendant 
could establish fraud by witnesses, and would carry the case from court to 
court to the United States suprême court. Insured, being dead, could not 
be présent to meet évidence of fraud, there could be no recovery, and the 
beueflclary would be put to great expense and trouble, and get nothlng in 
the end. 
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"(11) After Vong and tedlous argument, sald Blalocks In their weak condi- 
tion overreached; and, wlille most positively denying any fraud, yet belng 
unduly excited, and deslring to avoid litigation, and fearing false testi- 
mony reflecting on tl;e honor of tlie assured would be produced after death, 
accepted $2,500 from said agents, and signed an agreement to surrender sald 
policy. 

"(12) Two days thereafter (January 30, 1894) C. W. Blalock died. Soon 
thereafter (March 5, 1894) W. B. Blalock died. 

"(13) In pursuance of said payment, and by false and fraudulent représenta- 
tions, défendant obtained possession of said policy. 

"(14) Said eancellation was obtained by fraud, the représentations made 
to induce the same were false, and were made to obtain an unconscionable 
advantage of the sald Blalocks In thelr last dying struggles. 

"(15) Defendant's refusai to pay the balance due on said policy was In bad 
falth, by reason whereof It Is Uable, In addition to said balance, to a penalty 
of 25 per cent, on sald balance, also reasonable attorney's fées, to wlt, $500, 
for whlch petitloner expressly sues. 

"(16) By the fraudulent action of défendant In procurlng the eancellation 
and possession of sald policy, petitioner has been damaged twenty-flve hun- 
dred dollars, besides Interest, to which amount Is to be added 25 per cent, 
penalty, and reasonable attorney's fées. 

"(17) Petitioner prays as foUows: For judgment for said sum of $2,500 
and attorney's fées and damages. That said policy be brought Into court 
and dellvered up, and the agreement thereon canceling it shall be canceled, 
and thàt judgment be rendered for the balance due thereon, after credlting 
the $2,500 paid. Petitioner offers to account for the $2,500 already pald by 
entering such crédit." 

The défendant demurred to said pétition upon the following 
grounds: 

"(1) That the sald pétition, under the allégations therein contained, dis- 
closes no cause of action against the défendant. 

"(2) That the sald pétition shows that the said cause of action was com- 
promised and settled at and for the sum of twenty-flve hundred dollars, 
and the said policy sued on surrendered; and sald plalntlff does not aver 
that prîor to the bringing of said action it tendered said sum of twenty-flve 
hundred dollars back to the said défendant, and ofCered to cancel said settle- 
ment, and that said défendant refused to do the same, and this demurrant 
says that sald plaIntifC cannot maintaln said action without flrst tenderlng 
back and offering to cancel said agreement of compromise set forth in said 
pétition. 

"(3) Because the sald plalntifl In said action seeks to invoke the Jurisdiction 
In equlty to account for said twenty-flve hundred dollars, and to cancel 
said agreement of compromise, whlch same is essentlally necessary in any 
action upon said policles. That the city court is a court of common-law 
jurisdiction alone, and cannot maintaln jurisdiction of sald matter of équita- 
ble cognlzance." 

At the same time, without waiving this demurrer, it answered, 
denying the charges of the pétition, and alleging that the policy 
was fairly, lawfuUy, and fully settled by the payment of |2,500, 
which was accepted, and an agreement surrendering the same made, 
and the said policy surrendered. 

After demurrer and answer, the défendant removed the case to 
the United States circuit court of the Northern district of Georgia, 
and docketed the same on the law side of that court. The demur- 
rer was heard in the circuit court, and sustained, on November 6, 
1895, upon the ground that the relief sought in the case was relief 
in equity, and that the city court of Atlanta had no jurisdiction to 
grant such relief, nor could the United States circuit court except 
on bill in equity. Plaintiff offered to amend, but the amendment 
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was, on February 7, 1896, rejected and refused, as clianging a suit 
sounding in contract to one in tort, and changing a suit in equity 
to one at law. The pétition was therefore, on February 11, 1896, 
flnaUy dismissed. Plaintiff proseeutes liis writ of error to tbis 
court to review said rulings. 

It does not appear tbat tbe plaintiff asked to bave bis cause pla- 
ced on tbe equity docket, with leave to replead, if necessary. Per- 
baps, as tbe action was originally instituted in a court baviug ju- 
risdiction only in actions at law, it was considered tbat tbe plain- 
tiff wbuld bave no rigbt to proceed witb tbe same as an equity 
cause on removal to tbe circuit court. It may be tbat tbe plaintiff 
did not désire to prosecute bis case in equity, féaring tbat rules in- 
volving bardsbip, sucb as tbe restitution of tbe moneys received, 
would be invoked against bim. It may be, toc, tbat as tbe plaintiff 
desired to recover only damages, be preferred to submit tbe facts 
of bis case to a jury, ratber than to a cbancellor. As presented to 
tbis court, tbe case sbows a pétition setting f ortb facts constituting 
fraud and deceit in obtaining tbe surrender and suppression of a 
life Insurance policy for an inadéquate considération, and for wbich 
tbe plaintiff asks, at tbe banda of a court of law, botb équitable 
and légal relief. Tbe circuit court bas dismissed tbe pétition, be- 
cause it states facts warranting, and prays for, équitable relief. 
Tbe question, tben, is wbetber, in a case brougbt in a court of law, 
and tbe plaintiff asks for équitable, as well as légal, relief, tbe case 
sbould be dismissed because tbere is a more complète and adéquate 
remedy in equity tban at law. 

It is well settled in tbe courts of tbe United States tbat no case 
can be prosecuted in equity wbere tbe plaintiff bas a complète and 
adéquate remedy at law, and tbis bas been decided to be on account 
of tbat provision in tbe constitution of tbe United States wbicb 
guaranties a trial by JTiry in common-law actions involving over $20. 
So far as we are advised, it bas never been decided by tbe suprême 
court of tbe United States tbat a party can be tumed ont of a. 
court of law because be bas a complète and adéquate remedy, or even 
a better remedy, in equity. See Swayze v. Burke, 12 Pet. 13; Gregg 
V. Sayre, 8 Pet. 244. Tbe test of jurisdiction in an action at law is 
wbetber, on tbe facts sbown, tbe plaintiff is entitled to any relief 
wbicb a court of law is compétent to give. 

Viewing tbe pétition in tbis case as setting fortb sufflcient facts 
to warrant an action at law for fraud and deceit, and as tbe plain- 
tiff prays for relief, to wit, a judgment for damages, wbicb it is 
entirely compétent for a court pf law to administer, we are of opin- 
ion tbat tbe court below erred in not treating tbe allégations in tbe 
pétition bearing upon équitable relief only, and tbe prayer for éq- 
uitable relief, as surplusage, and in refusing to proceed witb tbe case 
as a pure and simple action at law. Bank v. Donnally, 8 Pet. 361. 

In tbe errors assigned, complaint is made of tbe refusai of tbe 
trial court to permit amendments to tbe pétition. Tbe amendments 
asked consisted whoUy in striking ont tbose spécifie allégations 
wbicb tended onlv to sbow plaintiff's equities, and so mucb of tbe 
prayer as asked lor relief tbat only a court of equity could give. 
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They were refused, on tlae ground that plaintiff could not by amend- 
ment conyert a suit in equity into an action at law. As the plain- 
tiff brought his action at law, and did not, even by intendment, sue 
in equity, and contended throughout that he was properly on the 
law side of the court, and that his pétition warranted relief at law, 
we should hâve no trouble in passing upon thèse assignments of er- 
ror if we had jurisdiction. Amendments to the pleadings in ac- 
tions at law are within the discrétion of the court below, and error 
will not lie on tlie granting or refusai thereof. Chirac v. Beinicker, 
11 Wheat. 280; Chapman v. Barney, 129 U. S. 677, 9 Sup. Ot. 426. 

Other questions raised in the case do not appear to hâve been 
considered in the court below, and upon them we express no opinion. 

The judgment of the circuit court should be reversed, and the 
case remanded, with instructions to reinstate the case, and proceed 
therein as an action at law. 



HEARFIELD v. BRIDGES et aL 

(Circuit Court of Appeals, Ninth Circuit. June 8, 1898.) 

No. 263. 

1, COMMUUITY PrOPBRTT— RiGHTS OF HUSBAND — CAIIFORNIA StATDTES. 

In Calif ornia a husband Las absolute power, durlng his llfetime, to sell 
or mortgage the communlty property; and the Interests of ail who claim 
under or through him, or by reason of his death, Including the Interest 
of his wife, are bound by a disposition so made by him. 

3. MoRTGAGas — PoRECLOsoRB— Parties — Calipornia Statutbs. 

Under the California statute (Code Clv. Proc. i 1582) providing that "ac- 
tions for the recovery of any property, real or persoual, or for the pos- 
session thereof, and ail actions founded upon contracts may be maintalned 
by and against executors and administrators, in ail cases in which the 
same might hâve been maintalned by or against their respective testators 
or Intestates," as interpreted by the décisions of the suprême court of 
the State, establishing a rule of property, an action for the foreclosure 
of a mortgage may be brought in a court of the state against the admln- 
istrator of the deceased mortgagor alone, without joiniug his widow or 
heirs; and the tltle derlved under a sale in such an action Is valid and 
conclusive, as against such widow and helrs, in a collatéral proceedlng in 
a fédéral court, without regard to the question whethor the widow and 
heirs would be necessary parties to a suit in the fédéral court for the 
foreclosure of the mortgage. 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

This was a suit by David Hearfleld against Frederick W. Bridges 
and others to quiet title to certain lands in the city and county of 
San Francisco, Cal. The circuit court dismissed the bill. 67 Fed. 
833, Complainant appealed. Afflnned- 

William H. Fifleld, for appellant. 
Edward E. Taylor, for appellees. 

Before GILBERT and KOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 
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ROSS, Circuit Judge. This was a suit to quiet title to certain 
ïands situated in the city and county of San Francisco, both parties 
alaiming title under one Jolin H. Daley, to whom a quitclaim deed 
for the property was executed by the city and county of San Fran- 
cisco on the 5th day of March, 1870; the deed reciting that it was 
based upon a verifled pétition presented by Daley to the board of 
supervisors of that city and county pursuant to the provisions of an 
order of that municipal body known as "Ordor No. 866," relating to 
the settlement of land titles, and was made in aecordance with the 
provisions of the act of congress approved March 8, 1866, entitled 
"An act to quiet the title to certain lands within the corporate limits 
of the city of San Francisco" (14 Stat. 4), and of the provisions of an 
order of the board of supervisors known as "Order No. 800," and of 
the conflrmatory act of the législature of the state of CaliJEornia of 
March 27, 1868 (St. Cal. 1867-68, p. 379). 

Daley and his wife, Anne Daley, on the 14th of April, 1870, exe- 
cuted to Burr and Dean a trust deed to the premises to secure the 
repayment of a certain sum of money borrowed by them from the 
Savings & Loan Society of San Francisco, and on April 11, 1872, the 
same premises were reconveyed by Burr and Dean to Daley and wife; 
the deed describing the property as "ail the estate and interest de- 
rived to us, by or through said deed of trust, in the lots of land, situ- 
ate in the said city and county of San Francisco, described therein." 
Thereafter, and on the Ist day of December, 1881, John H. Daley 
mortgaged the premises to Elizabeth Peltret, as guardian of the 
person and estate of Elizabeth C. Peltret. June 21, 1882, Elizabeth 
Peltret married Edward J. Lindforth. May 20, 1884, John H. Daley 
died intestate in the city and county of San Francisco; and, after due 
and légal proceedings had in the probate department of the superior 
Court of that city and county, an order was made on June 9, 1884, 
appointing Philip A. Eoach administrator of his estate, to whom 
letters of administration were on the same day issued. November 11, 
1884, Elizabeth Lindforth, née Peltret, brôught suit against Eoach, as 
administrator of the estate of Daley, to foreclose the mortgage; at 
the same time flling in the recorder's ofilce of the city and county 
notice of the action, in due form, describing the mortgaged property. 
The défendant to the suit answered, and judgment for the plaintiff 
followed, Under which the property decreed to be sold was sold by 
the sheriff to A. G-. Hawes, who in due time received the sheriff's deed 
to the premises in controversy, and on October 18, 1887, conveyed the 
same to the défendant Frederick W. Bridges, who subsequently con- 
veyed portions thereof to his co-defendants. Neither Anne Daley, 
nor any of the heirs of John H. Daley, were parties to the foreclosure 
suit; and if they are not concluded by the decree against the adminis- 
trator of the estate of John H. Daley, and the sale and conveyance 
made thereunder, the judgment appealed from must be reversed, 
since the plaintifl has acquired whatever interests, if any, that re- 
mained in Mrs. Daley and the other heirs of John H. Daley. If, on 
the contrary, the sale and conveyance made in pursuance of the de- 
cree of foreclosure passed the title to the mortgaged property, th& 
judgment of the court below was right, and must be afflrmed. 
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It is immaterial whetlier, at the time of the exécution of the mort- 
gage by John H. Daley to Elizabeth Peltret as guardian of the person 
and estate of Elizabeth C. Peltret, the mortgaged premisea were the 
separate property of John H. Daley, or community property of him- 
self and wife; but we shall assume, as most favorable to the appel- 
lent, that they constituted community property. Concerning such 
property, the statute of Califomia, at the time of the making of the 
mortgage to Elizabeth Peltret, provided, "The husband has the 
management and control of the community property, with the like 
absolute power of disposition (other than testamentary) as he has 
of his separate property." Civ. Code Cal. § 172. By an amendment 
to that section passed March 31, 1891, a proviso was added in thèse 
words : "Provided, however, that he cannot make a gift of such com- 
munity property, or convey the same without a valuable considéra- 
tion, unless the wife, in writing, consent thereto." Perhaps he could 
not hâve done so without the proviso. However that may be, the 
proviso is inapplicable to the présent case, under its terms, as aiso 
because it was enacted long subséquent to the exécution of the mort- 
gage in question. As the statute of the state stood prior to the 
amendment, it is beyond question that the husband had the like abso- 
lute power to sell or mortgage the community property as he has to 
sell or mortgage his separate estate. Landers v. Bolton, 26 Cal. 394, 
420; Pixley v. Huggins, 15 Cal. 127; Tustin v. Faught, 23 Cal. 241; 
Burton v. Lies, 21 Cal. 87 ; McDonald v. Badger, 23 Cal. 394-399. The 
obvions effect of this power of disposition in the husband is to bind 
ail of those who claim under or through him, or by reason of his 
death, where the husband would be bound if he had lived; for, as 
said by the suprême court of the state in Peck v. Brummagim, 31 Cal. 
446: 

"The helrs occupy the place of their ancestor, and cannot claim any other 
or greater rlght in the property than he could maintam. If rln; Intended gift 
is found to hâve been so made as to be légal and valld as to lilm, It will be 
equally binding upon the heirs, for they sncce^ded only to such right or title 
In the land as he held at the time of his death." 

This observation in respect to the heirs is equally applicable to the 
succession of the wife, whether or not it be true that the wife, under 
the California statute, acquires her right of absolute property in one- 
half of the community property upon the death of her husband, by 
inheritance. It was recently held by the suprême court of Cali- 
fornia, in Re Burdick's Estate (May 9, 1895) 40 Pac. 35, that the wife 
did take her interest in the community property by inheritance; but, 
as the case is still pending on rehearing, the question cannot, of 
course, be regarded as decided. But whether the wife takes, upon 
the death of her husband, her interest in the community property as 
heir of her husband, or not, it necessarily follows, from the absolute 
power conferred by the statute upon the husband to sell or mortgage 
the community property, that her one-half of such property, as well 
as ail of the balance of it, is subject to ail of the debts contracted by 
the husband during the life of the community. Mrs. Daley's one- 
half interest in the community property (treating the property in con- 
troversy as such), as well as the interest of their chiidren, was there* 
v.75p.no.2 — 4 
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fore subject to the mortgage execnted by John H. Daley to Elizabeth 
PeltFet as guardian of tte person and estate of ElizabetL. 0, Peltret. 
Wlien the debt for the security of which the mortgage was given be- 
came due, and remained unpaid, the holder of it became invested with 
the right to f oreclose the mortgage. The state in which the prop- 
erty is situated had provided how it could be acquired; and that to 
what extent, if at ail, it should be regarded as community property, 
for what obligations such property should be liable, and how it 
should descend and be succeeded to, were matters of state policy, 
and for state régulation, are propositions too clear to merit dis- 
cussion. 

At the time of Daley's death the California statute concerning 
descents and distributions provided that, "when any person having 
title to any estate not otherwise limited by marriage contract shall 
die intestate as to such estate, it shall descend and be distributed, 
subject to the payment of his or her debts," in the manner therein 
stated (Civ. Code Cal. § 1386) ; and at the same time, and during ail 
of the times of the occurrences hère involved, another provision of 
the California probate system was as f oUows : 

"Actions for the recovery of any property, real or personal, or for the pos- 
session thereof, and ail actions foiinded upon contracts, may be maintalned 
by and against executors and administrators in ail cases in which the same 
might hâve been malntained by or against their respective testators or in- 
testates." Code Civ. Proc. Cal. § 1582. 

Based upon thèse provisions of the statute, the suprême court of 
California held in the case of Bayly v. Muehe, 65 Cal. 345, 3 Pac. 467, 
and 4 Pac. 486, that in an action against an administrator, to fore- 
close a mortgage, heirs of the deceased mortgagor, in whom, at the 
time of his death, was the title to the mortgaged property, are not 
necessary parties ; and accordingly, relying upon that décision of the 
suprême court of the state, and others presently to be notice^, the 
holder of the mortgage executed by Daley did not lùake Mrs. Daley, 
or any of the other heirs of the deceased Daley, parties to the fore- 
closure suit. In Bayly v. Muehe the facts were, as stated by the 
court: That one Baker owned a tract of land, which he mortgaged 
to one Livermore, and then died intestate, leaving surviving him cer- 
tain heirs at law. An administratrix of his estate was appointed, 
to whom the mortgage claim was presented, and the same was duly 
approved and allowed. Livermore then commenced suit against the 
administratrix to foreclose the mortgage. To that suit none of the 
heirs of the mortgagor were made parties. The proceedings in the 
action were regularly had and taken, and resulted in the entry of a 
decree of foreclosure in the usual form, the issuance of an order of 
sale, the sale of the mortgaged premises pursuant to its direction, 
and the exécution of the sheriff's deed in due course of time. The 
court said : 

"If Baker had lived, there can be no doubt that the action for the fore- 
closure of the mortgage could hâve been malntained against hlm, and that 
a judicial sale and conveyance (the proceedings being regular) would bave 
passed the title of the property to the purchaser. If, then, an action for the 
foreclosure of a mortgage is founded upon contract, the same resuit must 
follow, under our statute, when the action is brought: against the exécuter 
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or adminlstrator of the testator or Intestate; tor It would not do to say 
that the statute authorlzes the maintenance of such an action agalnst the 
exécuter or administra tor to the same estent as it mlght hâve been maln- 
tained against the testator or intestate, and yet to hold that a sale and con- 
veyance made in pursuance of a decree duly rendered in such an action 
passed no title. ' The very purpose of a foreclosure suit, under our System, 
is to procure a légal détermination of the existence of the lien, the ascertain- 
ment of its estent, and the subjectlon to sale of the property pledged for its 
payment. That such a lien arises out of contract Is plain. The mortgage 
itself is a contract pledglng the property embraced in it for the payment of 
the debt It is given to secure. The action of foreclosure is founded on this, 
as well as the principal contract for the payment of the money; and the 
statute declaring that 'ail actions founded upon contracts may be maintalned 
by and against executors and administrators, in ail cases in which the same 
might hâve been maintalned by or against their respective testators or In- 
testates,' we must hold that the executors or administrators, as the case may 
be, represent the title of thelr respective testators or Intestates In such fore- 
closure sults, and that the statute has so far changed the common-law 
[equlty] rule as to render it unnecessary to malie the helrs parties. It has 
even been held in this state that a judgment in ejectment against the admin- 
istrator concludes the heirs, although not parties to the action. Ounnlngham 
V. Ashley, 45 Cal. 485; De Halpin y. Oxarart, 58 Cal. 101." 

It is conceded on the part of the appellants that the case last cited 
(Bayly v. Muehe) is on ail fours with the foreclosure suit brought by 
the holder of the mortgage executed by John H. Daley against the ad- 
ministrator of his estate. That suit (having been brought in a court 
of the state of Califomia, and the highest court of the state having 
held that, under and by reason of the California statute, a judicial 
sale and conveyance — the proceedings being regular — made under 
a decree rendered in a suit in which only the administrator of the 
estate of the mortgagor is a party passes the title to the mortgaged 
property) is conclusive against the surviving wife and heirs, and ail 
persons claiming under them, in a collatéral attack, such as is the 
présent suit to quiet title. The question hère is not whether, in a 
suit brought in a fédéral court to foreclose a mortgage, where the 
mortgagor is deceased, his surviving wife and heirs are necessary 
parties, but -whether, where a sale and conveyance made under and 
by virtue of a decree rendered in such a suit in a court of this state, 
where the property is situated, is valid and conclusive against the 
surviving wife and heirs under the state law, they can be ignored and 
invalidated by a fédéral court in a suit brought by them, or their suc- 
cessors in interest therein, to quiet title. According to the law as 
declared by the suprême court of this state, where the property in 
controversy is situated, the state court entering the decree of fore- 
closure had jurisdiction of the subject-matter, and of ail necessary 
parties. That construction of the state statute by its highest court, 
and the rule of property thus established, are binding and conclusive 
on the fédéral courts. Polk v. Wendall, 9 Cranch, 97; Hampton v. 
McConnell, 3 Wheat. 234; Burgess v. Seligman, 107 U. S. 33, 2 Sup. Ct. 
10; Town of South Ottawa v. Perkins, 94 U. S. 260; Fairâeld v. Galla- 
tin Co., 100 U. S. 47; Post v. Supervisors, 105 U. S. 667. The case of 
Bayly v. Muehe has been expressly afiQrmed in two subséquent cases 
in the same court, namely, Monterey Co. v. Oushing, 83 Cal. 508, 23 
Pac. 700, and Collins v. Scott, 100 Cal. 452, 34 Pac. 1085. In Monterey 
Co. V. Cushing the court held (afflrming in terms, the case of Bayly v. 
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Muehe) that in a proceeding to condemn land for a public road tiie 
executrix was the only neeessary party défendant; the court there, 
as in the Bayly Case, placing its décision on the provisions of section 
1582 of the Code of Câvil Procédure of Calif omia. The décision in 
the case of Monterey Co. v. Cushing was, as said in the opinion of the 
court below in the présent case — 

"A more extrême application of the statute than the foreclosure of a mort- 
gage agalnst an estate. A mortgage is an obligation of the deceased, and 
in fact, as well as in potentiality of law, could hâve been malntained against 
him. Condemnation proeeedings against an executrix hâve no connection 
wlth the testator whatever. They are Instituted subséquent to his death, 
and against property which, according to counsel, had bècome vested, by 
opération of law, in helrs." 

In Collins t. Scott, 100 Cal. 452, 34 Pac. 1085, the suprême court of 
California again expressly aiBrmed the décision in Bayly v. Muehe. 
That action was brought to vacate a judgment of foreclosure, and ail 
proeeedings thereunder, including the sale and conveyance. One of 
the points made was that the plaintiffs, who were heirs of Lemuel P. 
Collins, were not made parties to the suit which was brought against 
his administrator. The court said: 

"As heirs at law of the mortgagor, Lemuel P. Collins, thèse plaintiiïs were 
not neeessary parties to the action to foreelose. Bayly v. Muehe, 65 Cal. 
345, 3 Pac. 467, and 4 Pac. 486; Monterey Co. v. Cushing, 83 Cal. 507, 23 Pac. 
700. And whether or not they were made parties défendant in that action 
Is of no moment." 

The décision in Bayly v. Muehe was also in exact accord with the 
preceding case in the same court entitled Cimningham t. Ashley, 45 
Cal. 485, which latter case was cited by the court in its opinion in 
Bayly v. Muehe. In Cunningham v. Ashley, as in Bayly v. Muehe, 
heirs were claiming under the title which had been adjudicated 
against the administrator of the estate of the ancestor. They in- 
sisted that they were not concluded by a judgment against the ad- 
ministrator of their ancestor's estate, rendered in an action of eject- 
ment, for the reason that the administrator did not hâve the légal 
title. The court, after citing the section of the act to regulate the 
settlement of estâtes of deceased persons, which provided that an 
administrator may maintain an action "for the recovery of any 
property, real or Personal," said: 

"In View of this provision of the statute, It becomes unnecessary to Inquire 
Into what is the nature of the title of an administrator, either as to the 
lands or goods of his Intestate, or whether he can be .properly said to hâve in 
himself any title whatever to either. ïhe prtnciple of law upon which the 
estoppel rests has référence to the fact that in the former action the hostile 
titles were directly opposed before the court rendering the former judgment, 
and that the superiority of the oneover the other was ascertained and flxed 
by that judgment. That an administrator appearing in an action involving 
the interests of the estate représents as well the belrs as the creditors of the 
deceased Is well settled. But he represents, not only the Interests of helrs 
and creditors, but also the title which the deceased had at the time of his 
death. When, therefore, in an action of ejectment, an administrator, seeking 
to recover the real estate of his intestate, allèges upon the record the selsin 
of that intestate, he thereby tenders an issue directly upon the title of the 
premises. If issue be Jolned by the défendant upon this point, and Judgment 
be rendered, It is necessarily an adjudication that the title of the intestate 
was or was not superior to the title set up, or which might hâve been set up. 
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by the défendant în the action. Title is the means by which the right to 
possess property is made to appear. Tlie authority conlerred and tlie duty 
expressly imposed by statute upon the administrator, to institute actions to 
recover real property belonging to the estate which he administers, neces- 
earlly import that he Is to make such averments in pleading, and support 
them, if he can, with such proof, as would entitle him in point of law, to re- 
cover the possession of the premises by the judgment of the court. The title 
upon which he is to recover Is not hls own title, nor that of the hedrs or the 
creditors he represents, but the title of the intestate. The seisin upon which 
he must rely is the seisin which the deceased had at the time of his death. 
It is that title and that seisin which is put in issue, and the sufficiency of 
which is determined, by the judgment rendered in the action. If the judg- 
ment be in favor of the administrator, it amounts to an adjudication that 
the title of the deceased, represented by the administrator, is superior to that 
upon which the défendant relies; and such a judgment would, upon that 
point, estop the défendant, or his privies, in a subséquent action brought for 
the recovery of the same premises in favor of the administrator, or the heirs, 
after distribution made, or in favor of any person who had subsequently 
succeeded to that title, or to the right to assert it in court. Ail thèse consé- 
quences flow from the statutory right of the administrator to sue for the re- 
covery of the estate of the deceased; otherwise there is the anomaly of an 
action brought, and a Judgment rendered upon the issue joined, by which judg- 
ment, however, nothing is, in effect, determined, and no one concluded. So, 
if,—as in the action of the Administrator of Kittleman v. Ounningham [29 
Cal. 492],— upon an action brought by the administrator against a défendant 
in possession of real property, upon the allégation of seisin in the deceased 
at the time of his death, it be adjudged that the intestate was not seised, 
or that the défendant had the better title, the légal conséquence foUows that 
the administrator, the heirs, and creditors, and ail persons subsequently 
asserting that title, as having vested in themselves by reason of the death 
of the intestate, are allke estopped to deny the superiority of the title of the 
défendant adjudlcated In the former action." 

The California cases already cited, and the Oalifomia statute 
upon which the.y are based, proceed upon the theory that the ad- 
ministrator represents, in respect to aJl of the property of which 
the deceased died seised, ail of those who succeed to its title by 
reason of his death. In a rery récent case — Eobertson v. Burrell 
(Jan. 23, 189G) 42 Pac. 1086— the suprême court of California held 
that the administrator — 

"Is a trustée with well-defined duties, among the flrst of which is that of 
coUecting the assets of the estate, and paying its just debts, after due notice 
to creditors, The heirs' title is subject to performance by the administrator 
of ail his trusts, and they finally corne Into the possession and enjoyment of 
only such portion of the estate as may remain after the exécution of them 
by the administrator." 

As bas been shown, under the statute of California, John H. 
Daley had the absolute power of disposition of the property hère 
in controversy, and, in the exercise of that power, executed a mort- 
gage upon it, and then died intestate, without having conveyed 
away the title. The interest in that property, to which the wife 
and ail other heirs succeeded upon his death, was subject to that 
mortgage. The state statute provided for the appointment of an 
administrator of his estate, upon whom the trust was cast of col- 
lecting and taking possession of ail of the property of the deceased, 
with which, among other things, to pay his debts; and the décisions 
of the suprême court of the state are to the effect that, in respect 
to property of which the deceased died seised, the administrator 
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représenta the title, and ail those wlio succeeded to it by reason 
of his death, and that a judgment against the administrator in his 
représentative capacity binds ail for wlioni he stands as trustée. 
The law, as thus declared by the highest court of the state, in re- 
spect to a rule of property within the state, is, as has been shown, 
binding on this court. Judgment afflrmed. 



NEW BNGLAND R. 00. v. CAKNBGIE STEEL CO., Limited. 

(Circuit Court of Appeals, First Circuit. May 22, 1896.) 

No. 173. 

1. Railboad Comtanies — Appointment dp RBCErvEss— Powbrs and Duties 
The appolntment of railroad recelvers under a blll by a stockholder 
and bondholder, whlch malles no mortgagee a party, and whlch allèges 
Insolvency, and prays merely that the System may be protected from Its 
eredltors, and held intact, may, In the absence of formai objection, be pre- 
sumed to be for the common Interest; but, until the mortgage bondholders 
Interrene, such recelvers stand practlcally for the corporation itself , wlth 
ail Its rlghts and powers, subject to such limitations and directions as the 
court may give. 
3. Bamb— Power op Courts— Patmknt dp Priou Expenses. 

It is compétent for the court, on appolnting such recelvers under such 
clrcumstances, to authorize them, in thelr discrétion, from tlme to tlme, 
out of the eamings coming Into thelr hands, to pay the current pay roUs, 
vouehers, and supply accounts incurred In the opération of the road prlor 
to thelr appolntment, and to apply funds coming Into their hands as the 
corporation mlght hâve applled them. Fosdick v. Schall, 99 U. S. 235, and 
United States Trust Co. v. Wabash W. E. Co., 14 Sup. Ct 86, 150 U. S. 
287, foUowed. 

3. 8amk— Dblay in Prbsenting Claims. 

Delay of one who furnished supplies shortly before the recelvership, 
to interpose his claim, until after the mortgage eredltors hâve Interposed 
by foreclosure proceedlngs, will not bar a recovery, if there are stlll assets 
- from whlch the claim may be pald. Delay of the recelvers to make 
payment is the delay of the court, against whlch the petitioner will be pro- 
tected when practlcable. 

4. Samb. 

The equity of one who furnished supplies shortly before the appolnt- 
ment of recelvers, to be pald out of funds or Income In their hands, cannot 
be eut ofl, before he becomes a party to the proceedlngs, by orders en- 
tered at the instance of the mortgage eredltors. 

5. Samb— Charge on Corpus op Property. 

Where the mortgage trustées subsequently intervene In the litigatlon, 
and ask the appolntment of recelvers, and procure the modification of the 
original order by whlch recelvers were appolnted, the appolnting court 
then has power to make a elalm for supplies furnished shortly before 
the original appolntment a prlor charge upon the corpus of the prop- 
erty. MUtenberger v. Rallway Co., 1 Sup. Ot. 140, 106 U. S. 286; Knee- 
land V. Trust Co.. 10 Sup. Ct. 950, 136 U. S. 89; Thomas v. Car Co., 13 
Sup. Ct. 824, 149 U. S. 95; Bound v. Rallway Co., 7 C. C. A. 322, 58 Fed. 
473; Finance Co. of Pennsylvanla v. Charleston, C. & C. R. Co., 10 C. 
C. A. 323, 62 Fed. 205,— followed. 

6. Same— Foreclosure Sale — Pischarob op Recbivers— .Interest on Claims. 

Where the road passes to the purchasers at the foreclosure sale, subject 
to exlstlng claims, pendlng a claim for supplies furnished prior to the re- 
celvership, the claimant will not be entltled to interest, unless he shows 
that there were funds in the hands of the recelvers, or their prlvies, es- 
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peclally applicable to the payment of the claim, and wliich would not 
hâve been eshausted by the allowance of interest Thomas v. Car Ce, 
13 Sup. et. 824, 149 U. S. 95, and Meddaugh v. WUson, 14 Sup. Ct. 356, 
151 U. S. 333, followed. 

7. CosTs ON Appbal— Modification dp Decrke. 

Where the appellant appeals from the whole decree, but only succeeds 
In modifying it in a minor particular, neither party will be given the 
costs of the appellate court. Packard v. Lacing-Stud Co.. 16 O. 0. A. 
639, 70 Fed. 66, followed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Thomas Thatcher (Frank A. Farnham with him on brief), for ap- 
pellant. 
Alfred Hemenway and William D. Turner, for appellee. 

Before PUTNAM, Circuit Judge, and NELSON and WEBB, Dis- 
trict Judges. 

PUTNAM, Circuit Judge. This is a summary pétition on the 
heel of varions decrees constituting a receivership of the assets 
of the New York and New England Railroad Company. The pétition 
was framed for the payment by the receivers of the petitioner's 
supply bills; but, pending its considération in the court below, 
there was a foreclosure sale, and, as the resuit thereof , the receivers 
were discharged, and the assets turned over to the purchasers, 
with the usual réservations. The pétition has been reframed to 
meet this condition; but the substance is in no way affected, and 
it is to be disposed of on the same principles as though the assets 
turned over by the receivers were still in their hands. 

The railroad of the corporation and its appurtenances were sub- 
ject to two mortgages. The foreclosure was of the second. The 
flrst seems to hâve been amply secure in any event, so that the only 
effect of granting the pétition would be to diminish the assets 
originally applicable to the second. Therefore we may consider 
the case precisely as though the flrst mortgage did not exist. Prac- 
tically, the burden of the payment, if made, will fall on the pur- 
chasers; and the holders of the second mortgage will not now be 
affected thereby, as a final dividend has been made to them. There- 
fore no party appears in opposition except the purchasers; and it 
seems not to be disputed that they hâve so far succeeded to the 
equities of the mortgagees as to hâve a standing in court for this 
purpose, espeoially as the decree discharging the receivers con- 
templated that they should hâve it. 

The facts are admitted in part, and are in part shown by the 
paper case in the main suits which resulted in the receivership and 
the foreclosure. Many questions are raised, but ail of them are 
too familiar, or too plainly disposed of, to need discussion, except 
only the one arising from the fact that the decree of the circuit 
court established the claim as a lien on the corpus of the property, 
and thus gave it practical priority over the second mortgage. A 
temporary receivership was created by a decree, entered December 
29, 1893, on a bill filed that day; and this was continued and set- 
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tled as a permanent receivership by a decree entered January 26, 
1894. The earliest item in the claim of the petitioner was furnished 
September 22, 1893; and at the time the bill was âled, and also 
at the time the receivers were appointed, the claim was clearly one 
of that current class usually directed to be paid by receivers. The 
original bill was flled by one Wood, as sole complainant, and as 
the alleged holder of a few lirst mortgage bonds and a few shares 
of the capital stock of the New York and New England Eailroad Com- 
pany, against that corporation, as sole défendant. The trustées 
under neither mortgage were joined; so it cannot be claimed that 
any proceedings under that bill could affect the interests of either 
class of mortgagees, or establish any priority over them, without 
a violation of fundamental principles of law. The bill alleged that 
the corporation was insolvent, and that its System was in danger 
of being broken up, and asked no final relief, and no relief except 
the appointment of receivers to hold the system intact, and to pro- 
tect the corporation against its creditors. It was one of those 
anomalous proceedings, so common in such cases, which the su- 
prême court lias never formally approved or disapproved, and which 
hâve been tolerated on account of the public and gênerai interests 
involved, for which législatures hâve given no protection under 
such emergencies. Occasional criticism has been expressed aga'nst 
the courts for retaining proceedings of this class; yet, as is usual 
under such circumstances, no formai objections appear to hâve been 
brought to the attention of the court in this case. While, there- 
fore, we can justly présume that the appointment of receivers was 
found to hâve been for the common interest, yet we must refer to 
the state of the record in thèse particulars for the purpose of ex- 
plaining that the receivers, at that stage, stood practically for the 
corporation itself, with ail its rights and powers, subject to such 
limitations and directions as might be given by the court. 

As is also usual in such cases, the receivership covered ail the 
assets, papers, records, and books of account of the corporation. 
The former included, not only the railroad and its proper appar- 
tenances, but supplies on hand, cash and cash items, trafBc bal- 
ances and other crédits, and the tolls and other income accrued, 
accruing, or to accrue. Some of thèse, as supplies and tolls, were 
covered by the second mortgage, the supplies as after-acquired 
property, and the tolls or earnings of the railroad as incident to 
its franchises, which were the essential thing mortgaged. In eq- 
nity at least, if not at law, the mortgage bound ail thèse matters 
except cash, cash items, and crédits. Pennock v. Coe, 23 How. 
117, 126, 128, 130; Posdick v. Schall, 99 U. S. 235, 251. Pennock 
V. Coe has always been recognized by the suprême court as set- 
tling the gênerai principle in this particular, and has been cited 
for that purpose as late as Trust Co. v. Kneeland, 138 U. S. 414, 
419, 11 Sup. Çt. 357. Nevertheless, it is well settled that, until 
the mortgage creditor interfères, the corporation may dispose of 
the supplies and tolls or other income as though unincumbered. 
Posdick V. Schall, 99 U. S., at pages 252 and 253. This rule is one 
of practical necessity, and therefore of presumed license, and of 
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universal récognition, and has been approved by the suprême court 
in many other cases, of wMch, perhaps, the latest is United States 
Trust Co. V. Wabasli W. R. Co., 150 U. S. 287, 306, 14 Sup. Ct. 86. 
Therefore, under the circumstances of the appointment of the re- 
ceivers as originally made, the interests of the mortgagees were not 
concerned, because, so far as appertained to them, the court, 
through its receivers, might dispose, on gênerai équitable princi- 
ples, of ail the varions items under discussion, including cash, cash 
items, crédits, income, and supplies, as the corporation, having 
just regard to ail interests, could hâve done if it had remained in 
possession. But the courts, having in vievf that the main purposes 
of the receiverships are to prevent disintegration, and to maintain 
activity in the opération of the railroad, hâve never gone beyond ap- 
propriating such assets to the liquidation of such matters as the 
corporation would presumably hâve first applied them to in the 
event it had retained possession, and was faithfully struggling to 
accomplish the purposes for which the receiverships are created; 
that is, to the payment of accruing expenses and accrued trafflc bal- 
ances, current supply bills, and pay mils, and to meeting such tem- 
porary emergencies, threatening the System, as could not otherwise 
be met. No cases hâve occurred where the fédéral courts hâve 
found in their hands assets in excess of such demands, not subject to 
mortgage liens, and applicable to the payment of gênerai creditors. 
How such assets should be disposed of we need not consider. 

The equities of the administration of property in the hands of re- 
ceivers of railroad assets hâve been stated by the suprême court in 
différent ways, and not always with expressed regard to the diffiering 
circumstances under which the receivers were appointed, and to the 
parties to the record; but, as applied to a case in the situation of the 
one at bar to this stage, that court has never in practice gone beyond 
the substance of what we hâve stated. In view thereof, the circuit 
court properly provided, in the decree already referred to settling the 
receivership, that the receivers might, "in their discrétion, from time 
to time, out of the funds coming into their hands, pay • • ♦ the 
current and unpaid pay rolls and vouchers and supply accounts incur- 
red in the opération" of the System "at any time within four months 
prior" to the entry of the decree. Literally taken, this did not em- 
brace the first item in the petitioner's claim, which was a very smaJl 
one; but it did in its spirit, and the court, on application, would, 
without doubt, hâve given relief. As, under this decree, no funds, 
except those which but for it would hâve been at the disposai of the 
corporation, could hâve corne into the hands of the receivers, the 
court did not thereby undertake to bind the corpus of the mortgaged 
property; nor, for the reasons we hâve given, could it hâve done so 
at that stage of the proceedings. It appears that, pursuant to the 
decree, many claims of the class of the petitioner's were paid by the 
receivers. Indeed, so far as the record goes, this is the only one un- 
paid. This would not be equity if the petitioner should ultimately 
fail of recovery, as equity demands equal distribution among ail of 
the same class. Nevertheless, this is through the faidt of the peti- 
tioner, because it delayed, without making an application to the 
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court itself, nntil after the next stage in thé proceedings. This, 
however, wiU not bar recovery now, if there are assets from which 
the claim can still be paid. The delay of the receivers to make pay- 
ment was, in law, the delay of the court; and the court will, of 
course, protect against its own delay whenever practicable to do so. 

September 8, 1894, the trustées in the second mortgage filed their 
Mil for foreclosure, which was Consolidated with the then pending 
bill. In this they prayed that, pending foreclosure, they might be 
put in possession, or that receivers might Be appointed, and that the 
proceeds of the foreclosure sale, and also the net earnings in the 
hands of such receivers, after payment of costs and expenses, should 
be applied on the mortgage debt. As the resuit of this, the then re- 
ceivership was continued under a modiûed order, entered on Septem- 
ber 8, 1894, which directed, in substance, that no payment of claims 
of the class in question should be thereafter made without the order 
of the court. This did not entirely eut ont such claims, as the re- 
spondent maintains ; but, on the other hand, it expressly reserved the 
right to consider ail rights and obligations already created or in- 
curred through the receivership. In any event, the court could not 
hâve eut off in that summary manner the equities of the petitioner, 
who was not a party to the proceeding. The order of September 8 
also provided that the future possession of the receivers should be 
especially for the beneât of the mortgage creditors; but this, also, 
was aside from any participation by the petitioner, was only an af- 
firmation of the ordinary equities as f o income received pending fore- 
closure (Fosdick V. Schall, 99 U. S. 235, 251), already referred to, and 
could not destroy the spécial equities which we are considering. On 
the other hand, by this proceeding the représentatives of the second 
mortgage voluntarily strengthened and conflrmed the gênerai equi- 
ties in behalf of supply bills which we hâve considered, and brought 
themselves within the earliest statement of the prdnciple underljdng 
them given by the suprême court. 

In Fosdick v. Schall, 99 U. S., at page 253, the court said: 

"The mortgagee has hls strict rights, which he may enforce In the ordinary 
way. If he asks no favors, he need grant none. But If he calls upon a court 
of chancery to pût forth Its extraordinary powers, and grant him purely équi- 
table relief, he may, with proprlety, be required to submlt to the opération 
of a rule which always applles in such cases, and do equlty in order to get 
equity. The appointment of a receiver is not a matter of strict right. Such 
an application always calls for the exercise of judicial discrétion; and the 
chancellor should so mold hls order that, wille favoring oue, injustice is not 
done to another. If this cannot be accompllshed, the application should ordi- 
narily be denied." 

February 13, 1895, the petitioner made its claim in the circuit 
court. The pétition sets out no spécial circumstances to distin- 
guish the claim from an ordinary current supply bill, or to entitle it 
to a lien on the corpus of the mortgaged property. It states enough, 
in connection with what we hâve already explained, to entitle it to 
the usual order for payment by the receivers, and consequently by 
the purchasers referred to. Therefore, as it ranked only as an ordi- 
nary current supply bill, could the court give it priority over the 
mortgage in question, on the corpus of that portion of the property 
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as to which the corporation had absolutely parted witli ail power of 
disposai except subject to the mortgagee's title? Whatever might 
be our décision if the case was of novel impression, we think we are 
concluded by Miltenberger v. Railway Ck)., 106 U. S. 286, 292, 293, 295, 
298, 302, 304, 308, 811, 1 Sup. Ct 140, as explained, and perhaps lim- 
ited, in Kneeland t. Trust Co., 136 U. S. 89, 96, 97, 10 Sup. Ot. 950; 
Thomas t. Car Co., 149 U. S. 95, 110, 112, 13 Sup. Ct. 824; Bound v. 
Railway Co., 7 C. C. A. 322, 58 Ped. 473, 480; and Finance Co. of 
Pennsylvania v. Charleston, C. & C. E. Co., 10 C. C. A. 323, 62 Fed. 
205, 208. We are therefore required to hold that the circuit court 
had the power to give the priority complained of to supply bills of 
the character. contracted at the time, and remaining unpaid, under 
the circumstances shown in référence to those now at issue. What 
would hâve been the conclusion if the trustées of the second mort- 
gage had not asked for a receiver, and had not submitted to the or- 
der of September 8, 1894, modifying to some estent the then exiating 
receivership, and thus giving it rétroactive effect as of the time of its 
original création, we need not détermine. So far as we hâve dis- 
covered, Miltenberger v. Railway Co. is the only instance in which 
the suprême court has in fact allowed accrued supply bills a priority 
against the corpus of mortgaged property; and, as we understand 
that suit, the circumstances of the case at bar in its final stages are 
substantially the same for our présent purposes, and we hâve fol- 
lowed strictly its conclusions without going beyond them. 

The court below allowed interest on the petitioner's claim, which 
allowance is assigned as error. If the petitioner had shown that there 
was a fund in the hands of the receivers, or their privies, especially 
applicable to the payment of this claim, which would not hâve been 
exhausted by the allowance of interest, it might, perhaps, hâve been 
computed. National Bank of Commonwealth v. Mechanics' Nat. 
Bank, 94 TJ. S. 437, 441; Richmond v. Irons, 121 U. S. 27, 64, 7 Sup. 
Ct. 788. But, under thé circumstances of the case, we think we are 
bound by Thomas v. Car Co., 149 U. S. 95, 116, 13 Sup. Ct. 824, al- 
ready cited, and Meddaugh v. Wilson, 151 V. S. 333, 360, 14 Sup. Ct. 
356, to disallow it. Yet the petitioner, as appellee, is entitled to in- 
terest from the time of the entry in the circuit court of the decree in 
its f avor. 

As the appellent has not succeeded in reversing the decree below, 
aJthough it appealed against the whole of ït, but only in modifying 
it in a minor particular, we will follow the order as to costs adopted 
by this court in Packard v. Lacing-Stud Co., 16 C. C. A. 639, 70 Fed. 
66, 68. 

The decree of the circuit court is modified so as to allow petitioner 
interest only from February 4, 1896, and, as thus modified, is af- 
firmed; and neither party will recover costs in this court. 
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HUNTINGTON v. OITÏ OF NEVADA et al 

(arcuit Court, N. !>. CaUforDla. June 17, 1896.) 

Municipal Cobpobations — Conteol by Législature— California Constitu- 
tion. 

The législature of Califomia Is not restralned by section 6 of article 11 
of the constitution of that state, adopted in 1879, from exereising control, 
by gênerai laws, over municipal corporations, created prier to its adoption, 
but only from passing spécial laws aflecting such corporations. 
• 
F. T. Nilon and Wilson & Wilson, for complainant. 
Alfred D. Mason and J. M. Walling, for respondents. 

McKENNA, Circuit Judge (orally). This is a suit to restrain 
the issuance of bonds under an ordinance of the city of Nevada, 
which is claimed to be illégal. The ordinance was passed to pro- 
vide for the érection and maintenance of waterworks, the ordinary 
expenditures of the city authorized by its charter not being suffi- 
cient for that purpose. The city of Nevada was incorporated prior 
to the adoption of the "New Constitution," so called. The ordi- 
nance complained of was passed under an act of the législature of 
this state, with référence to which the following language is con- 
tained in the bill : 

"And your oratrix further allèges and shows that in passing said Ordinances 
Nos. 127, and 128, respectively, and in calling such spécial élection herein- 
before re'ferred to, and In causing said notice to bond buyers to be so printed, 
published, advertised, and circulated, the said city of Nevada and said board 
of city trustées of said city of Nevada did assume to act under and by virtue 
of the act of the législature of the state of Califomia, entitled 'An act author- 
izing the Incurring of indebtedness by cities, towns, and municipal corpora- 
tions, incorporated under the laws of this state; for the construction of water 
Works, sewers, and ail necessary public improvements, or for any purpose 
whatever, and to repeal the act approved March 9, 1885, entitled "An act to 
authorize municipal corporations of the fifth class,'containlng more than three 
thousand and less than ten thousand inhabitants, to obtain water works;" 
also to repeal an act approved March 15, 1887, entitled "An act authoiizing 
the incurring of indebtedness by cities, towns, and municipal corporations, 
incorporated under the laws of this state," '—approved March 19, 1889; and 
also under and by virtue of an act supplemental to said act approved March 
19, 1889, and entitled 'An act to amend section five of an act approved March 
19, 1889, entitled "An act authorizing the incurring of indebtedness by cities, 
towns," ' " etc. 

It is urged by complainant that thèse acts are not applicable to 
cities or towns incorporated before the adoption of the new constitu- 
tion. The provision of the constitution relied on is section 6, art. 11, 
which is as f ollows : 

"Corporations for municipal purposes shall not be created by spécial laws; 
but the législature, by gênerai laws. shall provide for the incorporation, or- 
ganization, and classification, in proportion to population, of cities and towns, 
which laws may be altered, amended, or repealed. Cities and towns here- 
tofore organized or incorporated may become organized under such gênerai 
laws whenever a majority of the electors voting at a gênerai élection shall 
so détermine, and shall organize in eonformity therewith; a.nd cities and 
towns heretofore or hereafter organized, and ail charters thereof framed or 
adopted by authority of this constitution, shall be subject to and controUefl 
by gênerai laws." 
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Desmond v. Dunn, 55 Cal. 245, is cited to sustain the complain- 
ant's contention, and the case appears to justify this. But almost 
immediately the court began to modify that case. This appears 
in Barton t. Kalloch, 56 Cal. 104, and more distinctly in Wood v. 
Com'rs, 58 Cal. 569. After a preliminary explanation, which may be 
omitted, the court said: 

"Yet the city and county of San Francisco remains a subdivision of tlie 
State, and is not entirely free from législative control; for in the same section 
of the constitution In which the then existing city and town organizations are 
recognlzed, and the continuance of their existing charters permitted, it is 
declared that 'cities and towns heretofore * • * organized * * * shall 
be subject to and controUed by gênerai laws.' " 

A case preceding that is the case of Earle v. Supervisors, 55 Cal. 
489. The case of Desmond v. Dunn was not passed on there. 
The case tums on the effect of spécial laws. In Donahue v. Gra- 
ham, 61 Cal. 276, Mr. Justice McKinstry, in a dissenting opinion, 
held that Desmond v. Dunn decided that the consolidation act 
was continued in existence as an entirety. The majority of the 
court, however, did not pasa on Desmond v. Dunn. It held cer- 
tain provisions of the constitution to be self-operative, and, as the 
Street law of San Francisco was inconsistent with it, it was held to 
be repealed, following McDonald v. Patterson, 54 Cal. 245. The 
case of Staude v. Com'rs, 61 Cal. 320, explains Desmond v. Dunn, and 
interprets the constitution to mean that it is only in the "incorpora- 
tion, organization, and classification of cities and towns incorporated 
prior to the new constitution, which are preserved"; that in ail else 
cities and towns are subject to the control of the législature by gên- 
erai laws. The case of In re Carrillo, C6 Cal. 5, 4 Pac. 695, is to the 
same effect as the case of Staude v. Com'rs. In re Guerrero, 69 Cal. 
89, 10 Pac. 261, is not in coniiict with In re Carrillo or Staude v. 
Com'rs, but confirms them. The question in the case was the power 
of the city of Los Angeles to license certain employments. It 
was held doubtful under the charter, but conflrmed by the new 
constitution. The court said, at page 92, 69 Cal., page 261, 10 Pac, 
that the législature bas no power, after the adoption of the new 
constitution, by spécial législation, but intimâtes that it has by 
gênerai laws. I wish to say in passing that I am only making a 
runnlng comment on the décisions, and not attempting a complète 
review of them; only instancing their point. In Thomason v. 
Ashworth, 73 Cal. 73, 14 Pac. 615, there is a clear interprétation of 
the constitution. It is there interpreted to mean that the limita- 
tion on the power of the législature over corporations (except as 
to organization, etc., which may be beyond control) formed prior 
to it (the constitution) is only by spécial laws. It cannot be done 
under spécial laws, but must be done under gênerai laws. In 
other words, the législature may exercise (except as above stated) 
control by gênerai laws. The court in that case said: 

"It Is argued that, according to the vlews herein expressed, a city may 
hâve Its charter totally changed without its consent. This is a proper dé- 
duction from the ruling herein, but this cannot be done by a spécial or local 
law, applicable alone to a particular charter. The resuit can only be reached 
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by a gênerai law affectlng ail municipal corporations, or may be ail of a dass, 
• • »" 

In City of Stockton v. Western Fire & Marine Ins. Oo., 73 Cal. 
624, 15 Pac. 314, there seems to be a modification also of Desmond 
V. Dunn in part. The court in tliat case say: 

"We do not mean to Imply that tlie législature, eren by a gênerai law, can 
Bubstltute an entirely new charter for an old one, without the consent of the 
people of the locality. To that extent we understand the décision in Desmond 
V. Dunn, supra, to be the law." 

In passing, this may be said to be an inconsistency, because, if 
a charter can be amended by gênerai laws, what is the limit of 
change? We are not now concerned with this apparent or real in- 
consistency. The case of People v. Henshaw, 76 Cal. 437, 18 Pac. 
413, affirms the power over corporations fonned prior to the con- 
stitution by the législature by gênerai laws. 

There are some other objections to the legality of the ordinances 
and the issue of the bonds, which I think are not well taken. 
Upon thèse views it foUows that the demurrer must be sustained. 
As I hâve said, this is a somewhat crude review of the cases, be- 
cause I hâve not had the time to put it in proper shape, but the 
essence of the cases has been properly given. 

Let an order be entered sustaining the demurrer and granting the 
complainant 10 days within which to amend the bill. 



LOUISVILLE TRUST CO. v. STOCKTON. 

(Circuit Court of Appeals, Flfth Circuit May 26, 1896.) 

No. 445. 

CoNVEESiON—TiTLB— Stock Held in Trust. 

Where stock Is transferred to a trustée under a contract by which be 
agrées to hold and vote It for the beneflt of two other persons and hlmséLf, 
jointly, the manner of voting, in case of dlsagreement, to be settled by 
arbitration, and to dispose of it when and as agreed upon by himself and 
one of the other parties, such other parties hâve no such tltle or rlght of 
possession of the stock as would give either of them a right to bring an 
action against the trustée for conversion upon bis refusai to transfer to 
such party a thlrd of the stock, nor can any incidental expressions in the 
contract,- consistent with or Indicating a différent tltle, ertend the tltle 
beyond what is clearly stated. 

In Error to the Circuit Court of the United States for the South- 
ern District of Florida. 

H. Bisbee and C. D. Einehart, for plaintifE in error. 
A. W. Cockrell, for défendant in error. 

Before PARDEE and McCOEMICK, Circuit Judges, and SPEEE, 
District Judge. 

PAEDEE, Circuit Judge. This was an action at law, begun by 
Horace Scott, for the conversion of 130 shares of the capital stock 
of the Jacksonville Ferry Company. Other stock in another cor- 
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poration was also claimed to hâve been converted, but no évidence 
whatever was ofiEered to support the claim for this otàer stock. 

The bill of exceptions ahows the following évidence introduced on 
the trial : 

(1) The minutes of a stockholders' meeting held March 10, 1893, 
at which meeting J. A. Eussell, H. H. Buckman, and Horace Scott 
were présent, and in which Horace Scott, as président, called the 
meeting to order; and in which it is recited that "J. A. Eussell and 
Horace Scott had, by a certain agreement with Archer Harmon, 
transfèrred three hundred and ninety shares of the ferry stock owned 
by them; and that said Harmon having stated that he would 
transfer a portion of said stock to Thomas P. Denham and J. N. C. 
Stockton, the said Harmon, Denham, and Stockton were admitted as 
stockholders," and thereupon Harmon, Stockton, Denham, and Buck- 
man were elected directors, etc. 

(2) A contract, executed same day, March 10, 1893, by Harmon and 
Stockton, containing the following: 

"That out of the capital stock of said eompany reoelved by the said 
Archer Harmon from the said Scott, Russell, and Yeomans, and sueh other 
stock as may receive In any other way, an amouat equal to 51 per cent of 
the total capital stock of said conapany shall be transfèrred and asslgned to 
.T. N. C. Stockton, as trustée, to be held by hlm in the following manner, 
to wit: A one-third Interest to be issned to said Stockton, as trustée, to be 
voted by him for the joint interests of the joint owners thereof, and said 
Stockton hereby, as mutTKiUy agreed and directed by the owners of said 
stock, to wit, the said Harmon, Scott, and Stockton, and In the event that the 
said Harmon, Scott, and Stockton shall fall to agrée as to how said stock 
shall be voted, then the parties hereto agrée to submit the cause of dls- 
agreement to arbitration, the said Harmon choosing one arbitrator, the 
said Stockton one, and the two arbitrators so chosen to^ether selecting 
the third; and the parties hereto agrée to ablde by the d'eclsion of said 
arbitrators, and the said Stockton agrées to vote said stock in accordance 
with such décision. The said stock to be held intact until such time as 
the said Stockton and Harmon shall mutually agrée to dispose of the same." 

(3) Archer Harmon's certificate for 390 shares, and indorsement 
thereon, dated same day, March 10, 1893, as foUows: 

"For value recelved, I hereby asslgned and transfèrred nnto J. N. C. 
Stockton, Archer Harmon, and Horace Scott, In equal proportions, 390 
shares of the capital stock named in the wlthin certificate, and do hereby 
constitute and appoint J. N. C. Stockton and Archer Harmon true and lawful 
attomey, irrévocable, for and in my name and stead, but to transfer and set 
over ail or any part of said stock, and for that purpose to make and exécute 
ail necessary acts of assignment, and transfer and one or more peisons to 
substitute with like full power, as provided in contract dated March lOth, 
1893, between Archer Harmon and J. N. O. Stockton. 

"Dated March 10, 1893. Archer Harmon." 

(4) Letter of Bisbee & Rinehart to John N, C. Stockton, dated 
March 3, 1894, demanding the issue by him, as secretary, to Scott, 
of 130 shares of stock, — that is, of stock of the face value of 130 
shares of stock therein, — saying, "We are advised that said eompany 
issued to you, as trustée, a certificate of stock which includes that 
amount of stock belonging to Horace Scott." 

(5) Stockton's reply, stating that the stock so issued to him "in 
trust for Harmon, Scott, and myself is, by the terms of the trust 
under which it was issued to me, required to be held by me in my 
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name, to te Toted as miglit be agreed upon between myself and 
Arclier Harmon, and in event said parties could not agrée as to 
how the stock was to be voted the arbitrators were to be appointed 
to détermine how it should be voted. I cannot comply witb your 
reqnest without violating the trust under which the stock was to be 
issued to me." 

(6) A statement of a witness, Buckman, that Horace Scott and 
one Yeomans and Russell bought ail the stock of the Jacksonville 
Ferry Company in March, 1892. The défendant, to rebut this, in- 
troduced in évidence an indenture executed March 9, 1893, between 
Scott, Yeomans, and Russell of the flrst part and Harmon of the 
second part, containing this provision: 

"TMrd. And the sald parties of the flrst part, for the considération afore- 
said, hereby further bargaln, sell, and transfer unto the said party of the 
second part three hundred and ninety shares, of tlie par value of thirty-nine 
thousand dollars, of the capital stock of the Jacksonville Ferry Company, 
and the said parties of the flrst part hereby agrée to deliver the said last- 
mentioned stock to the party of the second part, and make any and ail 
necessary transfer thereof which may be necessary to transfer and assign 
the same to the said party of the second part, hls légal représentatives or 
assignées. Said parties of the first part are to retain three hundred and sixty 
shares, of the par value of thirty-^is thousand dollars, of capital stock of 
the JacksonvUle Ferry Company, as théir own property." 

There was other documentary évidence offered, but it is not neces- 
sary to recite it, because it throws no additional light upon the 
title of Scott to the 130 shares of stock sued for, nor upon the right 
of possession under which Stoekton held the same. Upon the évi- 
dence STibmitted the trial court directed a verdict for the défendant. 
A motioû for a new trial was made, whereupon the judge, among 
other reasons for refusing the same, said: 

"There does not appear to be any dlfficulty in determlnlng from this record 
the title of the plalntiff's testator to this stock. It was purchased by Russell, 
Scott, and Yeomans, sold and transferred by them by the agreement of 
March 9th to Harmon, and on the lOth transferred to Stoekton, the défendant 
herein, in trust for Harmon, Scott, and Stoekton, to hold It intact, vote it 
as directed, divide the profits between thèse three, but only to dispose of it 
when he and Harmon could mutually agrée so to do. Ail the title that 
Scott had in it was to hâve a voice in determining how it should be voted, 
and an iequltable right to one-third of the profits. This was no such title 
or right of possession as would give hlm the right to bring an action for 
trover and. conversion. The fact tJiat he remained upon the board of offlcers 
subseqiiently to thèse agreements cannot be considered as showing any 
other title than is expressly shown, as the résignation of the ofllces held by 
Scott, Russell, and Y,eomans was provided for only to take place as soon as 
requested by Harmon, but in the meantime they were to assist in calling and 
holding any and ail meetings of directors or stockholders of the companies. 
Nor can the implication of ownership which may possibly be understood 
to arise fi-om the language of the third paragraph of said agreement where 
it speaks of 'the owners of said stock, to wit, the said Harmon, Scott, and 
Stoekton,' extend the title beyond what bas been clearly stated. It is im- 
possible in my view of the case to flnd any évidence of title in Scott, the 
testator of the plaintiff, sufiicient to submit to a jury. I flnd no errer In 
my prevlous instructions, and the motion for a new trial Is refused." 

We concur in this view of the case. Judgment afflrmed. 
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BBATTY V. MUTUAL RESERVE FUND LIFE ASS'N. 

(Circuit Court of Appeals, Ninth Circuit. June 1, 1896.) 

No. 261. 

L ASSKSSMENT iHSUKANCE— JS ONPATMENT OF CALLS—WAIVBB— QUESTION FOB 

Jury. 

Plalntiff held a policy of Insurance on tlie lile of one S., a debtor to 
plaintiff, issued by défendant, an assessment insurance company. Tlie 
policy contained an express condition tliat, If any assessment was not 
paid when due, the policy should be void, and ail previous payments 
forfeited. In an action on the policy it appeared that an assessment was 
made, whicli became due and payable May 1, 1889, and that plalntiff, on 
May 3d, tendered to the defendant's agent the amount thereof, whlch 
the agent ref used to accept, without consultation with the company, and 
after such consultation refused to accept unless a certiflcate of health 
was fumished. Plaintiff testifled that he was unable to draw the money 
to pay the call from the bank on May Ist, because that day was a holiday, 
and that on the 2d he could not find defendant's agent, though he looked 
for him; that he had paid several previous calls to the company, after 
maturlty, though in every case but one he fumished a health certiflcate; 
that he had had a conversation with the secretary of the défendant, at its 
home office, in whlch the secretary said that the part of the country 
where plaintiff resided was so distant that they were not particular about 
time; that he supposed, from their previous dealings, that the company 
would be willing to accept the assessment after May Ist. He also testi- 
fled that after the refusai of the agent to accept the amount due May Ist, 
ercept upon conditions, he received notice of a subséquent assessment, 
in the usual form of such notice, requestlng payment, and stating that 
the sending thereof should not be held to waive any forfeiture for non- 
payment of previous calls, and that he tendered payment of the amount 
of such call. Held, that the question whether a course of dealing was 
shown whlch would estop the défendant to claim a forfeiture, because 
the caU of May Ist was paid a few days too late, and whether any for- 
feiture which had occurred had been waived by the levy of the second 
assessment, were for the jury, and it was error to direct a verdict for the 
défendant. 
S. Samk. 

If, after a member of an assessment Insurance company has become de- 
linquent by failure to pay a call, the nonpayment of which renders his 
policy subject to forfeiture, a new assessment is levied upon him, with 
fuU knowledge of such delinquency and nonpayment, thls will constitute 
a waiver of the forfeiture, even though the notice of the assessment con- 
tains a warning that the sending thereof is not to be held to waive a for- 
feiture. 

Error to the United States Circuit CJourt for the Northern Dis- 
trict of California. 

This is an action brought by George W. Beatty, the plaintiff in 
error, to recover from the défendant the sum of $4,000 on a cer- 
tiflcate or contract of insurance upon the lile of Edwin L. Smith, 
a debtor of the plaintiff. The certiflcate of insurance déclares that : 

"In considération of the application for this certiflcate of membership, 
• * * and in further considération of the admission fee paid and of the 
dues for expenses to be paid on or before the sixth day of May in every year 
durlKg the continnance of this certiflcate, and of the further payment of aU 
mortuary assessments, payable at the home office of the association in the 
City of New York within thirty days from the day of the date that each 
assessment is ordered, the Mutual Réserve Fund Life Association » * » 
does hereby receive Edwin L. Smith, of San Francisco, * * * as a member 

V. 75F.no. 2 — 5 
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of said association. Wlthin ninety days after receipt of satisfactory évidence 
to the association of the death of the above-named member durlng the contin- 
uance of this certificate of membership, upon the foUowing conditions, tbere 
shall be payable to George W. Beatty (credltor) as hls interest may appear 

* * * the sum of four thousand dollars from the death fund of the asso- 
ciation. * • * If, at such date as the board of directors of the associa- 
tion may, from tlme to time, fl-î or détermine for mating an assessment, the 
death fund Is insufficlent to meet existlng clalms by death, an assessment 
shall then be made upon every member whose certificate Is in. force at the 
date of the last death assessed for, and said assessment shall be made at 
such rates, according to the âge of each member, as may be established 
by the said board of directors, and the net amount recelved from such as- 
sessment (less twenty-flve per cent., to be set apart for the reserve fund) 
shall go Into the death fund. * * * The entlre contract contalned in this 
certificate and said application, taken together, shall be governed by, sub- 
ject to, and construed only according to the constitution, by-laws, and régula- 
tions of said association and the laws of the state of New York. * * * 
This certificate is also issued and accepted subject to the express condition 
that If any of the payments above stipulated shall not be pald when due, at 
the home office of the association In the clty of New York, or to an agent of 
the association fumished with a receipt signed by its président, secretary, or 
treasurer, * * * the considération of this contract shaU be deemed to hâve 
falled, and this certificate shall bè null and vold, and aU payments made 
thereon shall be forf elted to the association." 

The constitution and by-laws, among other things, provide that: 

"The corporate powers of the association shall be vested In the board of 
directors, who shall bave power to adopt such rules and régulations as they 
deem necessary, not Inconsistent with this constitution or by-laws, and to 
amend the same; and to fix the amount and rate of assessments, fées, and 
dues; and to enact rules and régulations for the govemment of offlcers and 
employés, and for the management of the afCairs of the association. The 
directors shall elect three of their number, who shall constitute an executive 
eommlttee, who shall * * • hâve the power to make contracts * * • 
for the furtherance of the business of the association and for the beneflt of 
its members. And, under the régulations of the board, they shall also exer- 
cise a gênerai supervision over the business of the association." Article 11, 
§ 5. "On the first week days of the months of February, April, June, August, 
October, and December, of each year (or at such other dates as the board 
of directors may, from time to time, détermine), an assessment shall be made 
uiKtn the entlre membershlp in force at the date of the last death of the 
audlted death clalms prior thereto, for such a sum as the executive eom- 
mlttee may deem sufflcient to meet the existlng clalms by death, the same 
to be apportioned among the members according to the âge of each member. 

• * * A failure to pay the assessment within thirty days from the flrst 
week day of Februai-y, April, June, August, October, and December (or 
within thirty days from the day of the date of such periods as may be named 
by the directors), shall forfeit hls membership in this association, with ail 
rights thereunder, and the certificate of membershlp shall be null and void." 

The certificate in question was issued May 15, 1884. Plaintiff 
paid ail the assessments made by the association, to-wit, assess- 
ments 15 to 42, ail of which were made, as provided for in the con- 
stitution, by the executive committee. On March 27, 1889, the ex- 
ecutive committee made an assessment, or call, known as "Mortuary 
Call No. 43," which became due, and payable May 1, 1889. Due 
notice of this call was sent to and received by plaintiff. It con- 
tained, among other things, the following statement: 

"The sendlng of this notice shaU not be held to waive any forfeltiu'e or 
expiration of membership caused by the nonpayment of any prevlous annuaJl 
dues or mortuary calls. The above mortuary call is now due, and sbould 
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be pnid at once. If not pald on or before May 1, 1889, the pollcy will expire, 
and become and be null and void." 

G. T. Park was the local treasurer of tlie association. He waa 
also the cashier of a bank at San José, Cal. 
Plaintiff testifled as follows: 

"Upon receiving notice of call 43, I paid It to Mr. Park, agent of the Com- 
pany. He refused to accept the money as payment of call 43 * * * until 
he heard from the Company. I paid call 43 on May 3, 1889. ïhe annual dues 
for that year I pald May 6, 18^, the day it was due, * * • to Mr. Park. 
He accepted it subject to the décision of the company. I put the money in 
his hands as the local treasurer of the company, and it was kept there until 
some time in November, 1890. That money was to pay the annual dues of 
that year (1889) and sald mortuary call 43. It was enough for both,— $39.12 
for call, and $8 annual dues. I wrote the company two or three letters in 
the meantime. They refused to receive it, except on condition that I fur- 
nish health certiflcate. He (Mr. Park) sald it had not been paid on time. 

* * • The financial reason why I dld not pay on the Ist of May was, I 
went to the bank at Los Gatos, and the bank was closed on that day, because 
it was a holiday there; and I had frequently pald a few day s after, and 
thought it would not matter; and I waited untU the next day. During the 
course of my dealing with the company I paid late, I think, six or seven 
times." Calls Nos. IG, 17, 20, 25, 26, and 42 were paid after the 30 days had 
expired. Health certificates were required in ail but one of thèse calls. 
Plaintiff further testifled: "I recelved another notice of call 44 * * • 
about the regular time for sending them, • • • I offered to pay it. 1 
went to Mr. Park, and he refused to take it, because there was money on 
deposit for payment of call 43; and it was useless, he said, to take any more 
money. I had the money in my pocket at the time I tendered it in words. 

* * * I corresponded with them afterwards in relation to the subséquent 
call. I recelved one subséquent call from the company before Mr. Smith died, 
on December 10, 1890. Q. This 43d call was in May, 1889,— a différence of 
19 months. What did you do during those 19 months in regard to the. pay- 
ment of calls? A. As I said several times before, Mr. Park refused the 
money because he had $47 on deposit He said it was useless to pay any 
more until we adjusted that other matter. No. 43. He gave me a blank cer- 
tiflcate of health to hâve fllled out and executed by Mr. Smith. The reasons 
I did not hâve it signed were the man was getting too old to examine him 
every few months, his health was poor, and I felt they had no right to hâve 
a health certiflcate at ail; and the other reason was, I could not flnd Mr. 
Smith. I could not flnd his address when I came to San Francisco to look 
for him. I came back again, and some months afterwards I found he was 
in Tacoma. But I could not communicate with him there, and I knew the 
company had walved that ail along. The reason why I did not pay thèse 
calls in time may hâve been because I was not in condition financially to 
do so. That may be one reason. When I was in New York I had a talk 
with the assistant secretary, in which he sald that Oalifomia was so distant, 
they were not particular about time. * * * I arrived in San José on May 
2, 1889. I went down to the bank, where I usually found Mr. Park, and the 
bank was closed. I went to gentlemen near there, and asked them if they 
knew his résidence, or where I might flnd him, and none of them knew, and 
I supposed from their past action that If I went in the morning it would 
be the same; that is, on May 3d. I am sure I recelved mortuary call No. 
44. I am not positive whether I recelved 45 or not." 

The cause was tried before a jury. At the close of ail the testi- 
mony, the court, at the request of defendant's counsel, instructed 
the jury to ând a verdict in favor of the défendant. This instruc- 
tion was granted upon the grounds : (1) Because the plaintiff drew 
down the amounts paid to Park in May, 1889, prior to the death 
of Smith; (2) because there was no compliance with the policy on 
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the part of the plaîntiff ; and (3) because there was no condTicl on 
the part of the défendant waiving the forfeiture tliat had occiirred- 

J. G. Bâtes, for plaintiff in error. 

I. B. L. Brandt, for défendant in error. 

Before GILBEET and ROSS, Circuit Judges, and HAWLET, 
District Judge. 

HAWLEY, District Judge, after stating the case, delivered the 
opinion of the court 

1. Did the court err in instructing the jury to find a verdict for 
défendant? This is the ultimate question for décision in this case. 
But to reach a proper décision other questions must be discussed 
and disposed of. Certain elementary principles will flrst be noticed, 
as they furnish the keynote to a proper solution of the main ques- 
tion. The law is well settled that when the évidence in any given 
case is conflicting, or the facta therein disputed, or where the facta 
are of such a character that différent minds might honestly draw 
différent conclusions from them, the case must be left to the jury 
for their détermination. In other words, a case should not be 
withdrawn from the jury unless the conclusion follows as matter 
of law that no recovery can be had upon any viev? vehich can be 
properly taken of the facts the évidence tends tO establish. Rail- 
road Oo. v. Stout, 17 Wall. 65T, 663; Moulor v. Insurance Co., 101 
U. S. 708; Insurance Oo. v. Doster, 106 U. S. 30, 32, 1 Sup. Ct. 18; 
Bank v. Morgan, 117 U. S. 96, 122, 6 Sup. Ct. 657; Humiston v. 
Wood, 124 U. S. 12, 8 Sup. Ct. 347; Kane v. Railway Ce, 128 U. 
S. 91, 9 Sup. Ct 16; Jones v. Railroad Co., 128 U. S. 443, 9 Sup. 
Ct 118; Dunlap v. Railroad Co., 130 U. S. 649, 652, 9 Sup. Ct 
647; Russell V. Post, 138 U. S. 425, 11 Sup. Ct 353; Railway Co. 
V. Ivçs, 144 U. S. 408, 417, 12 Sup. Ct 679; Railroad Co. v. Cox, 
145 U. S. 594, 606, 12 Sup. Ct. 905; Gardner v. Railroad Co., 150 
U. S. 349, 361, 14 Sup. Ct 140; Lincoln v. Power, 151 U. S. 436, 
14 Sup. Ct 387. It is equally true, and as well settled, that when 
the undisputed évidence is so conclusive that the court would, un- 
der the law, be compelled to set aside a verdict returned in op- 
position to it, it may and should withdraw the case from the con- 
sidération of the jury, and direct a verdict. Pleasants v. Faut, 
22 Wall. 116, 122; Herbert v. Butler, 97 U. S. 319; Griggs v. Hous- 
ton, 104 U. S. 553; RandaJl v. Railroad Co., 109 U. S. 478, 482, 3 
Sup. Ct. 322; Schofleld v. Railway Co., 114 U. S. 615, 618, 5 Sup. 
Ct 1125; Goodlett v. Railroad Co., 122 U. S. 391, 7 Sup. Ct 1254; 
North Pennsylvania R. Co. v. Commercial Nat. Bank, 123 U. S. 727, 
8 Sup. Ct. 266; Gunther v. Insurance Oo., 134 U. S. 110, 116, 10 Sup. 
Ct. 448; Railroad Co. v. Converse, 139 U. S. 469, 472, 11 Sup. Ct. 
569; Elliott v. Railway Co., 150 U. S. 245, 14 Sup. Ct. 85. 

The défendant in error claims that no légal assessment was eree 
made, or notice of such given, on which to base a forfeiture. This 
contention is made upon the ground that the assessments must be 
made by the board of directors, and that it çould not be delegated 
to the executive committee. It is undoubtedly true that the a» 
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sessments must be legally made in order that the failure of a mem- 
ber to pay thern shall work a forfeiture of bis rights of member- 
sbip. Tbey can only be valid wben made under and upon tbe con- 
ditions stated in tbe cbarter and by-laws. If tbe cbarter autborizes 
the directors to make an assessment, it can only be made by them. 
Every fact authorizing an assessment to be made must exist, and 
every act required of tbe society must be performed, bef ore an as- 
sessment can be legally levied, which a member must pay or forfeit 
bis right of membership. Nibl. Mut. Ben. Ins. §§ 250, 252, and au- 
thorities there cited. If the charter in tbe présent case required 
the assessments to be made and levied by the board of directors, 
tbe position contended for by plaintiff would hare to be sustained. 
But we are of opinion that, under a proper construction of the 
varions provisions of the charter, the duty of making the assess- 
ment is vested in the executive committee, and that the certiflcate 
of insurance is issued subject to this provision. Moreover, the 
plaintiff treated ail the assessments made by the association as 
valid and binding. 

2. Was there such a course of dealing between the plaintiff and 
défendant as to justify plaintiff in believing that payment of the 
assessments within a few days after tbe time flxed for the payment 
thereof would be accepted by the défendant? Did the défendant 
waive tbe forfeiture of the policy by sending a notice of call 44 
to plaintiff? Was there any évidence upon thèse points of such a 
character as to raise a question of fact which required the case to 
be submitted to the jury? With référence to the course of deal- 
ing, the rule is clearly and correctly stated in Bacon on Beneflt 
Societies (section 433) as f oUows : 

"If the Company has, by Its course of conduct, acts, or déclarations, or by 
any language in the policy, misled tlie insured in any way in regard to the 
payment of preminms, or created a belief on the part of the insured that strict 
compliance wlth the letter of the contract as to payment of the premium on 
the day stipulated would not be exacted, and the insured in conséquence 
fails to pay on the day appointed, the company will be held to hâve waived 
the requirement, and will be estopped from setting up the condition as cause 
for forfeiture. In determining whether there has been a modification of the 
terms of the policy by subséquent agreement, or a waiver of the forfeiture 
Incuj-red by the nonpayment of the premium on the day specified, the test 
Is whether the insurer, by his couree of dealing with the assured, or by the 
acts and déclarations of his authorized agents, has induced in the mlnd 
of the assured an honest belief that the terms and conditions of the policy, 
declaring a forfeiture in event of nonpayment on the day and In the manner 
prescribed, wUl not be enforced, but that payment will be accepted on a sub- 
séquent day, or in a différent manner; and when such belief has been in- 
duced, and the insured has acted on it, the insurer will be estopped from 
Insisting on the forfeiture." 

Numerous authorities are cited in the text in support of the rule, 
and in addition thereto we cite the following: Insurance Co. v. 
Eggleston, 96 U. S. 572, 577; Insurance Co. v. Doster, 106 U. S. 
30, 35, 1 Sup. et. 18; Insurance Co. v. Unsell, 144 U. S. 439, 449, 
12 Sup. et. 671; Dennis v. Association, 120 N. Y. 496, 505, 24 N. E. 
843; King v. Association, 87 Hun, 591, 597, 34 N. Y. Supp. 
563; Insurance Co. v. Warner, 80 111. 410; Association v. Win- 
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dover, 137 111. 417,-27 N. E. 538; Silverberg v. Insurance Oo., 67 
Cal. 36, 39, 7 Pac. 38; Association t. Jones, 84 Ky. 110, 117; Sweet- 
ser T. Association, 117. Ind. 97, 101, 19 N. E. 722. A waiver is 
often a mixed question of law and fact. Each case must neces- 
sarily dépend upon its own peculiar circumstances, conditions, and 
surroundings. But in ail cases where there is any substantial évi- 
dence of a waiver of any of the rules or régulations of the insur- 
ance company, or of any of the provisions of its charter or by-laws, 
the question as to whether there has been a waiver or not should be 
submitted as a matter of fact, under instructions of the court, for 
the jury to décide. In the présent case the plaintifl, after stat- 
ing the acceptance of previous assessments by the association sev- 
eral days after the same became due, and that he had been inf ormed 
by the assistant secretary in !New York that the association was 
not particular as to the time of payments in Califomia, testified 
that he tried to flnd the agent on the afternoon of May 2, 1889 (May 
Ist being a holiday), that he supposed from the past action of the 
association that it would make no différence if he did not pay 
call No. 43 until the next day, May 3, 1889. Did the plaintifE, as 
a reasonable and prudent man, hâve the right to believe from the 
whole course of his dealing with the association that a few days 
delay would make no différence? Ail the authorities déclare that 
such a course of dealing may be pursued by Insurance companies 
and mutual benefit associations as will estop them from saying that 
there was no agreement to receive any premiums or càlls after the 
same became due, âfter they hâve permitted their policies or cer- 
tiflcates to stand open and remain uncanceled, and especially after 
they hâve accepted payments of premiums or assessments overdue. 
One party to a contract ought not to be permitted to make an out- 
ward show of continued leniency, repeated with such unifonnity, 
or in such a manner, as to put another ofl his guard, and then after- 
wards, by a sudden change in his course of conduct, déclare a for- 
feiture, when the other party has been misled, and is helpless to 
avert the conséquences. In Margarge v. Insurance Co., 86 Pa. St. 
236, where it was the gênerai practice of the company to receive 
overdue premiums, the court said: 

"No vestige of reason Is discoverable for refusing the premium tendered 
the second day after It became due. The company had twice before taken 
it under precisely similar circumstances, and in entire accord with the gên- 
erai practice. * * * In the midst of a gênerai usage, to receive premiums 
after the stipulated day, when the asstired was in usnal health, the company, 
if intending to enforce forfeiture, should not deal with the assured as if 
recognizing the gênerai practice, nor give hlm a notice with one hand and 
luU him to sleep with the other." 

It is true that Insurance companies and mutual benefit associa- 
tions hâve the unquestioned right to rely strietly upon the condi- 
tions of their contracts, and if the policy holders in the one case, 
or parties holding certiflcates of membership in the other, do not 
strietly comply with the covenants therein contained, they hâve 
no cause of complaint if, upon their failure so to do, their policies 
or certiflcates ai*e declared forfeited. But neither the Insurance 
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companies nor the benefit associations hâve any right to simply 
waive the conditions when it is bénéficiai for them so to do, and 
thereafter, under like circumstances, endeaTor to enforce a for- 
faiture for their own benefit. There should be equality and mutnal- 
ity. They cannot say at one time to the holder of a policy or cer- 
tiflcate that, "Ail we désire is your money, even if the premium or 
assessment is past due," and accept it, and then at another time, 
or after the death of the insured, say that, "You did not pay your 
premium or assessment when due, and our contract déclares that, 
if not promptiy paid, you hâve forfeited ail your rights." A for- 
feiture not being favored in the law, and being a matter of strict 
légal right, it follows that the party asserting it should be able 
to show that it has always inflexibly adhered to and insisted upon 
a strict compliance yvith the terms of its contract. In Insurance 
Co. V. Unaell, supra, the court said that the law applicable to that 
case was stated to the jury with substantial accuracy in the fol- 
lowing instruction : 

"But the plaintlff says that, beyond thèse recelpts of money after the day 
specifled, there were Instances in whleh money was received without any 
such notice. Now, the question cornes up, in respect to that, was there such 
a continuance of business, was the whole course of business from the com- 
mencement to the close such that from this and that, and from ail the re- 
celpts and ail the transactions, he had a right to belleve, and dld belleve, 
that the question of health even would not be considered, and that it would 
be willing to take hls money shortly after it had become due, without in- 
quiry as to hls health? If so, that makes a waiver. If the company, by its 
conduct, led him, as a reasonable and prudent business man, to believe that 
he could jnake payments a few days after, sick; or well, It cannot turn around 
now and say, 'You did not pay at the time.' I cannot say to you as a matter 
of law that one receipt after the time specifled would make a waiver, or 
that flfty would. It is not in the numbers. The question is for you to con- 
slder and détermine from ail of them, and from the whole course of busi- 
ness, whether, as a prudent business man, he had a right to Iwlleve that it 
was immaterial whether he paid on the day or a few days later. If the 
course of conduct was such that he had a right to believe that he could pay 
only In good health, then there was no waiver applicable to the case at bar. 
It must hâve been such a course of conduct as would lead a reasonably 
prudent man to belleve that the company was willing to take payment slck 
or welL" 

We deem it unnecessary to discuss at any length the question 
touching the subséquent withdrawal of the money paid by plain- 
tiiï to Park on the assessment of call 43. If it be true that a jury, 
under the évidence, would hâve the right to infer that the associa- 
tion had pursued such a course of dealing as to induce the plaintiff, 
as a reasonable man, to believe that it would not object to receive 
the money within a few days after it fell due, then, in order to 
protect hls rights, it would hâve been suiBcient for him to hâve 
.simply made a tender of the amount due, without paying over the 
money, as the agent refused to give him a receipt therefor, and 
thereafter to hold himself in readiness at ail times to pay the same 
upon request. In Wait's Actions and Défenses (volume 7, p. 592), 
it is said: 

"When a debtor has made a tender of money in pursuance of the terms of 
a contract, it is bis duty to keep the money safely, so as to be prepared at 
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ail times to produce it when required, to keep hls tender good. * • * He 
is, however, at llberty to use it as his own. AU he is under obligation to do 
is to be ready at ail times to pay the debt in current money when requested." 

See, also, 25 Am. & Eng. Enc. Law, 901. 

There is a conflict in tlie testimony as to whether the money 
was paid to the agent of the association. Park, the agent, testifled 
that plaintifiE made the tender on mortuary call No. 43 on the 3d 
of May, 1889, and that "when he made the tender I gave him a 
mémorandum, showing that he had deposited that money with me 
as cashier of the Bank of San José. • ♦ • This money was re- 
paid to him November 11, 1890." But the précise manner of the 
payment is immaterial. The tender is admitted to hâve been le- 
gally made. The plaintiff did not deprive himself of the right to 
maintain this action by withdrawing the money, if the évidence 
upon other grounds is sufflcient to enable him to maintain the same. 

The right of plaintiff to hâve this case submitted to a jury does 
not solely dépend upon the course of conduct of the défendant in 
receiving previous payments after the time when the assessments 
became due, and is not to be confined simply to the acts of the as- 
sociation in relation to call No. 43, because it appears f rom the 
évidence that the défendant, after ita refusai to receive payment 
on mortuary call No. 43, except upon certain conditions, regularly 
levied assessment No. 44, and sent a notice thereof in the regular 
manner and usual form to the plaintiff, requesting payment there- 
of, and that payment thereof was legally tendered in due time by 
the plaintiff to the agent of the association at San José. The ten- 
der of an assessment is just as effectuai to préserve the rights of a 
member of a mutual beneflt society as the payment of the assess- 
ment. For the purpose of avoiding penalties and f orf eitures, or 
the loss of any right or privilège, a tender is the exact équivalent 
of payment, and it does not hâve to be repeated. Nibl. Mut. I?en. 
Soc. I 279. Where a society has declared a contract forfeited, and 
bas refused to receive an assessment from a member after a légal 
tender has been made, his subséquent failures to tender assess- 
ments will not affect his right to recover on the contract. Meyer 
V. Insurance Co., 73 N. Y. 516, 524; Miesell v. Insurance Co., 76 
N. Y. 115, 118. If, therefore, it should be conceded that the course 
of dealing already referred to was not of itself sufiQcient to con- 
stitute a waiver, and that, ipso facto, the failure to pay call 43 
operated as a forfeiture, and that the association had the right to 
déclare the certiâcate or contract forfeited for nonpayment within 
the stipulated time of call 43, yet if, after the insured had thus 
become delinquent, a new assessment was made with full knowl- 
edge of such delinquency and nonpayment, this would constitute . 
a récognition of the continued validity of the cértificate, and would 
of itself amount to a waiver of ail pre-existing rights of forfeiture. 
In Niblack on Beneflt Societies (2d Ed., § 305), the raie is stated 
as follows: 

"It may be laid down as the gênerai rule that every time a society levies 
an assessment on a member who has failed to pay a previous assessment 
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wlthln the time prescrlbed by Its laws, It walves the forfelture ot the con- 
tract for such f allure to pay, and acknowledges that, notwlthstandlng the 
nonpayment, he Is one of its membere." 

The reason of this rule is a sound one. The society has a right 
to déclare the contract forfeited if the assessment is not paid with- 
in the stipulated time, but this forfaiture is for the benefit of the 
association, and the levy of an assessment upon a delinquent mem- 
ber is a clear récognition of the validity of the contract, and an 
acknowledgment of his rights as a member. Murray v. Associa- 
tion, 90 Cal. 402, 408, 27 Pac. 309; Stylow v. Insurance Co., 69 
Wis. 224, 34 N. W. 151; Jackson v. Association, 78 Wis. 463, 472, 
47 N. W. 733; Wright t. Suprême Commandery, 87 Ga. 426, 13 S. 
E. 564; Association t. Koontz (Ind. App.) 30 N. E. 145; Insurance 
Co. V. Wilder, 35 Neb. 573, 53 N. W. 587; Association v. WindoTer, 
137 El. 417, 432, 27 N. E. 538. 

The claim of défendant that the sending of the notice of assess- 
ment No. 44 was not a waiver of the forfeiture resulting from the 
nonpayment of No. 43 within time, on the ground that the notice 
itself contained the words, "The sending of this notice shall not 
be held to waive any forfeiture or expiration of membership caused 
by the nonpayment of any previous annual dues or mortuary calls," 
for the reason already stated, cannot be sustained. If, as défend- 
ant claims, under the rules and by-laws of the association, mem- 
bership therein ceased by the nonpayment of an assessment within 
the time prescribed for its payment, then it was the duty of the 
association to drop such member from its rolls, and not levy any 
further assessments against him. In King v. Association, the court 
said: "It does not lie in the mouth of the défendant to say that 
its members are bound by the strict letter of its by-laws and res- 
olutions, so long as it appears that they were waived or ignored 
by the défendant." In Association v. Koontz, the court sustained 
an instruction which substantially stated that, if there was a fur- 
ther delinquency, and during that delinquency appellant made a 
further assessment against the appellee to pay losses sustained by 
other members of said association, such would constitute a waiver 
of forfeiture of said policy at that time. Forfeitures are not favored 
by the law, but, when appellee was delinquent, under the rules 
and régulations of said association, appellant could déclare ap- 
pellee's policy forfeited ; yet, if not so done, the law would not for- 
feit it. It was the right the appellant had when the appellee was 
delinquent in payment of assessments legally made to forfeit his 
policy by some act of the company; but a f allure to déclare such 
forfeiture, and to continue to make assessments upon it, would be 
treating the policy in full force and not forfeited. 

We are of opinion that there was sufflcient évidence upon the 
points we hâve discussed to justify the submission of this cause 
upon the facts, under proper instructions from the court as to the 
law, to the jury, and that the court erred in instructing the jury 
to find a verdict for the défendant. The judgment of the circuit 
court is reversed, with costs, and the cause remanded for a new 
trial. 
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THB QUEBN OF THB PACIFIO. 

BANCROFT-WHITNBY CO. et al. v. THE QUEEN OF THE PACIFIC. 

(District Court, N. D. Callfomia. May 12, 1896.) 

No. 10,301. 

1. Shipping^Damagb to Cakgo— Limitation of Suit by Bill of Lading. 

A provision In the shlpping receipts tliat ail clalms agalnst "the steam- 
shlp Company or any of its stockholders" for damage to goods must be 
presented wlthin 30 days from the date thereof, as a condition précèdent 
to maintaining a suit agalnst sucli company or stockholders, does not 
apply to a suit In rem agalnst the shlp. 

2. Samb— Public Policy. 

A limitation in shlpping receipts of 30 days from the date thereof for 
bringlng suit for damage to goods, if applicable to proceedings in rem 
agalnst the vessel, is unreasonably short, and therefore vold, as against 
public policy. The Queen of the Pacific, 61 Fed. 213, followed. 

S. Same— Damage to Qoods by Sba Water — Bukdbn of Proof. 

The mère fact that goods are damaged by sea water entering the ship 
does not create a presumption of damage by a péril of the seas, even when 
aided by the presumption of seaworthiness, for the vessel may bave been 
seavrorthy, and the water stlU hâve got in through négligence. Hence, 
the introduction of the shlpping receipts, whlch are prima facie évidence 
of shlpment of the goods in good condition, together with prooi tnat tne 
goods were never dellvered, but were brought baek to the port of shlpment 
in a damaged condition by reason of belng wet with sea water, is suffl- 
cient to shlft the burden of proof to the défendant. 

4. Samb— Presumption of SBAWORTniNBSs— Rbbuttal by Fact op Lbaking. 
A steamer, alleged by her claimants to hâve been staunch, strong, and 
seaworthy, and fuUy manned, offlcered, and equipped, was discovered, 
after belng only 11 hours at sea, in fair weather, to bave a list, due to 
sea water In her between-decks. The water Increased so rapidly that 
a few hours later it was decided to run for a harbor of refuge, where 
the ship was at once beached to prevent foundering. Helâ, in an action 
for damage to cargo, that thèse facts, if not sufflclent to raise a presump- 
tion of unseaworthiness, were at least sufflclent to throw the burden on 
the carrier to show whereln and how the leak arose. 

This was a libel in rem by the Bancroft-Whitney Company and 
others against thé £teamship Queen of the Pacific (the Pacific Ooast 
Steamship Company, claimant) to recover for damage to goods ship- 
ped on the steamship by libelants. The case was heard on motion 
by the claimant for judgment In its favor, after the libelants had 
rested their case. 

Geo. W. Towle, for the motion. 
Andros & Frank, opposed. 

MOREOW, District Judge. This case coming on for hearing, 
and the libelants having rested their case, proctor for claimant 
moved the court for judgment in his favor on several grounds, which 
are as foUows: (1) That the testimony does nOt show that the 
steamship was within the Northern district of Califomia when the 
libel wâs âled; (2) that there is no testimony that claims for the 
damages complained of to the goods shipped on board the Queen of 
the Pacific were flled or presented to the steamship company within 
30 days from the date of the shlpping receipts, in compliance with 
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the stipulation to tkat effect cantained in the receipts; and (3) that 
there is no testimony tending to show tliat the damage complained 
of was occasioned by the négligence of the carrier. 

Taking thèse questions up in their order, and very briefly, it may 
be said that I do not think the flrst point is well taken. There is 
testimony tending to establish that the steamship was within the 
jurisdiction of the court when the libel was flled. 

The second point was disposed of on the exceptions heretofore 
raised to the sufficiency of the allégations of the libel. I then held 
that a provision in the shipping receipts that ail claims against the 
steamship company or any of its stockholders for damage to the 
goods must be presented within 30 days from the date thereof, as 
a condition précèdent to maintaining a suit against such company 
or its stockholders, did not cover or aflect the right to maintain a 
suit in rem against the ship; and I held, further, that the p«riod 
of 30 days, assuming that such provision did apply to proceedings 
in rem against the vessel, was unreasonably short, and therefore 
void, as against public policy. See The Queen of the Pacific, 61 
Fed. 213, 217. This, therefore, must be accepted as the law of the 
case. 

With respect to the third point, the averments of the libel and 
the déniais and admissions and averments of the answer are im- 
portant. The libel allèges that the goods claimed to hâve been 
damaged were shipped in good order and condition on board the 
steamship Queen of the Pacific, at the port of San Francisco, for 
transportation to the port of San Diego, Cal.; that thereafter said 
steamship sailed from the port of San Francisco, with said goods 
on board, bound for said port of San Diego; that said merchandise 
was never delivered at the port of San Diego, but was subsequently 
returned to the port of San Francisco in a greatly damaged condi- 
tion, by reason of having been wet with sea water during said voy- 
age, whieh, by reason of the négligence of said steamship company, 
its ofiScers and servants, gained access to the interior of said .ship, 
where said merchandise was stowed. The answer admits that said 
merchandise was damaged by reason of having been wet with sea 
water, and that it was not delivered at San Diego, but was returned 
to San Francisco, but dénies that the same was so wet with sea 
water during said voyage, or by reason of the négligence of said 
steamship company, its ofiQcers and servants, or either of them, and 
dénies that by reason of such, or any such, négligence, sea water, 
or any water, gained access to the interior of said ship, where said 
merchandise was stowed. As a further and separate défense and 
answer, the claimant allèges, substantially, that the said steam- 
ship was, when she sailed from the port of San Francisco, stout, 
staunch, strong, and in every respect seaworthy, completely manned, 
ofificered, and equipped for her then intended voyage ; that she lef t 
San Francisco on April 29, 1888, at about 2 o'clock p. m., and pro- 
ceeded down the bay, out through the G-olden Grate, across the bar, 
and on her course in a southerly direction, with a fresh northwest 
wind blowing and a northwest chop sea; that no unusual incident 
was known to occur during said 29th of April, 1888; that about 1 
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o'clock a. m. of the 30th day of April said steamship was notîced to 
kave a slight list to starboard; that efforts were then made to cor- 
rect such list by shifting freight to port in the between-decks and 
burning coal mostly from the starboard bunkers; that about 2:15 
or 2:30 o'clock a. m. of Monday, April 30th, water was discoTered to 
be dropping from a point in the iron bulkhead on the starboard side 
of the engine room, and about six or eight inches above the deck 
of the alley way in the between-decks of the vessel; that examina- 
tion then made resulted in water being found in the between-decks 
of the steamship aft, such water extending about halfway from the 
side of the ship to the hatch combings, but the aperture through 
which such water entered the vessel could net, after diligent search 
for the same, be discovered; that seamen were put to work pass- 
ing such water down the hatches into the hold, so as to bring it 
within reach of the bilge pumps, and such pumps were kept in op- 
ération, notwithstanding which the water steadily increased be- 
tween-decks, and the list of the vessel became so great that, about 
the hour of 5 o'clock a. m., it was deemed by the master of said ves- 
sel prudent to make for Port Harford with ail convenient speed, 
which was done, and the said tessel, at about the hour of 7 o'clock a. 
m. of said 30th day of April, 1888, was run upon the beach at said 
Port Harford, at which place sea water immediately came in over 
her deck, and nearly fllled the vessel with water, and thereby said 
merchandise became wet with sea water; that the bea(;hing of said 
steamship was necessary to prevent and avoid a total loss of said 
steamship and of ail the said merchandise then on board of her, 
and was done by the master thereof as the resuit of cool délibér- 
ation, and in the exercise of a wise discrétion on his part as to what 
was best to be done, and with the purpose of saving said vessel 
and cargo, and of rendering entirely safe the lives of ail the per- 
sons, passengers and crew, 212 in number, then on board of said 
steamship. 

In this state of the pleadings, the foUowing salient facts may be 
deemed established: (1) That the libelants' merchandise was ship- 
ped under the contracts of affreightment, or "shipping receipts," as 
they are termed, annexed to the libel; (2) that the merchandise 
was never delivered at the port of destination; (3) that it was re- 
turned to San Francisco and delivered to the shippers in a damaged 
condition; (4) that this damage was by reason of being wet with 
sea water; (5) that the fact that the vessel was leaking was discov- 
ered about 11 hours after the steamer sailed from San Francisco; (6) 
that the leak increased to such an extent that the vessel was com- 
pelled to put into Port Harford, and was there beached^ about 17 
hours after sailing from San Francisco. It may be observed, also, 
that there is a gênerai déniai that the merchandise was shipped in 
good order and condition. The following omissions in the answer 
are significant, in connection with the other averments and dé- 
niais, and the established facts: (1) It does not appear from the 
answer what caused the ship to spring a leak. (2) There is no 
averment that the vessel, after sailing from San Francisco, and be- 
fore the leak was discovered, encountered any stress of wind or 
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weather to which the leak could be reasonably, or at ail, attributed. 
(3) There is no averment in the answer that the cause of the dam- 
age was from a péril of the seas, or any other unavoidable accident. 

Such being the state of facts as disclosed by the pleadings, proc- 
tor for libelants contented himself with introducing the shipping 
receipts as évidence of the apparent good order and condition of 
the goods when delivered to the carrier for shipment. Bills of lad- 
ing afford prima facie évidence that the merchandise vsras shipped in 
good order. Zerega v. Poppe, Abb. Adm. 397, Fed. Cas. No. 18,213 ; 
Nelson v. Woodniiï, 1 Black, 156; Tumer v. The Black Warrior, 1 
McAU. 181, Fed. Cas. No. 14,253; The Zone, 2 Spr. 19, Fed. Cas. No. 
18,220; Seller v. The Pacific, 1 Or. 409.^ He also introduced testi- 
mony respecting the damaged state, when returned to San Fran- 
cisco, of one of the shipments, and the further fact that the goods 
comprising that shipment realized less than they would hâve 
brought had they been returned in good order and condition. No 
testitnony has as yet been introduced with référence to the other ship- 
ments set out in the libel, some 37 in number; the parties having 
probably arrived at some understanding by which the remaining 
claims will abide by the décision of the claim above referred to. 
The libelants then rested their case upon the admitted facts as stat- 
ed and the supplementary proof referred to. Thereupon proctor 
for claimant moved for a judgment in his favor, and in support of his 
motion contends that the libelants hâve failed to show that the 
merchandise was damaged through the négligence of the steamship 
Company, its offlcers and servants, and that they must flrst do this 
before tiie burden of proof is shifted on the carrier. 

It is contended that the admitted and proved facts simply tend 
to prove one issue, viz. that the merchandise was damaged by sea 
water. That being so, and the presumption being, as claimed by 
counsel for claimant, that the vessel was seaworthy, it is urged 
that the further presumption arises that the damage must bave 
been occasioned by a péril of the sea, from the conséquences of 
which the carrier is absolved by a clause in the shipping receipt or 
contract of afifreightment, and that therefore the burden of proof is 
upon the libelants first to prove afarmatively négligence on the part 
of the carrier before the latter is called upon to put in his défense. 
On the other hand, the libelants claim that they hâve made out 
a prima facie case of négligence when they show that the merchan- 
dise was shipped in apparent good order and condition, that it was 
never delivered, but, on the contrary, was returned to the shippers 
in a damaged state, and that that damage was caused by sea water, 
which arose while the merchandise was in the possession and under 
the control of the carrier on board of his vessel. 

The rule of law as to the burden of proof in this class of cases is 
clearly and well stated by Mr. Justice Nelson in Clark v. Barnwell, 
12 How. 272, as follows: 

"After the damage to the goods, therefore, has been established, the burden 
lies upon the respondents to show that It was occasioned by one of the 

1 Fed. Cas, No, 12,644. 
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périls from whieh they were exempted by the blU of ladlng, and, even where 
évidence bas been thus given, brlnglng tbe particular losa or damage wlthln 
one of the dangers or accidents of the navigation, it Is still compétent for 
the shippers to show that it might bave been avoided by the exercise of rea- 
eonable sliill and attention on the part of the persons employed in tbe con- 
veyanee of tbe goods; for then it Is not deemed to be, in tbe sensé of tbe law, 
such a loss as will exempt tbe carrier from liability, but ratber a loss occa- 
sioned by bis négligence and Inattention to bis duty. Hence it is that, al- 
tbougb the loss occurs by a péril of tbe sea, yet if it migbt bave been avoided 
by skUl and diligence at the time, the carrier is Uable. But In tbls stage and 
posture of tbe case the burden Is upon tbe plaintiff to establisb tbe négli- 
gence, as tbe affirmative lies upon bim." 

In other words, the rule is that, when the merchandise has been 
delivered in apparent good order to the carrier, and he delivers 
it to the consignée at the port of destination, or, as in this case, 
returns the goods to the shipper, in a damaged condition, the pre- 
sumption of law arises, upon proof of delivery of the goods to the 
carrier in apparent good condition, and proof of damage to them, 
that it was in conséquence of the négligence of the carrier; and 
the burden of proof of showing that the damage arose by one of 
the périls of the seas excepted in the contract of affreightment, or 
in some manner other than through the négligence of the car- 
rier, is then cast upon the latter, and, when he has done this, the 
shipper or consignée still has an opportunity to show, in rebuttal, 
that, although the loss or damage occurred through a péril of the 
sea, still it might hâve been avoided, had the carrier used due skill, 
care, and diligence. This rule appears to me just, logical, and rea- 
sonable, and is constantly f ollowed in cases of this character. Eich 
V. Lambert, 12 How. 347; The Howard t. Wissman, 18 How. 231; 
The Magara v. Cordes, 21 How. 29; Nelson v. Woodruff, 1 Black. 
160; The Commander in Chief, 1 Wall. 51; The Maggie Hammond, 
9 Wall. 459; Transportation Co. v. Downer, 11 Wall. 134; The Del- 
aware, 14 Wall. 597; Hunt v. The Cleveland, 6 McLean, 76, Fed. 
Cas. No. 6,885; Lewis t. Smith, 107 Mass. 334, 388; Hooper v. Rath- 
bone, Taney, 519, 528, Fed. Cas. No. 6,676; The Mascotte, 2 0. C. 
A. 399, 51 Fed. 605; Hastings v. Pepper, 11 Pick. 43; The E. M. 
Norton, 15 Fed. 688; The Falcon, 3 Blatchf. 64, Fed. Cas. No. 4,617; 
Bearse v. Eopes, 1 Spr. 331, Fed. Cas. No. 1,192; The Compta, 4 Sawy. 
375, 377, Fed. Cas. No. 3,069; The Giglio v. The Britannia, 31 Fed. 
432; The Lydian Monarch, 23 Fed. 298. 

In the case at bar, under this rule, the presumption of négligence 
on the part of the carrier, growing out of the admitted facts, in 
connection with the proof of delivery of the merchandise to the car- 
rier in apparent good order, and its return to the shipper in a dam- 
aged condition, relieves the libelants from any further proof of the 
carrier's négligence until the carrier rebuts this presumption of 
négligence, which the law raises against him, by proof of facts suf- 
âcient to bring the cause of damage within the périls and acci- 
dents excepted in the bill Of lading. 

It is, however, contended on behalf of the carrier that the pre- 
sumption is that the vessel was seaworthy, and, in the absence of 
any affirmative proof by libelants of négligence on the part of the 
carrier, the mère fact that the merchandise was damaged by sea wa- 
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ter does not create a presumption of négligence on the part of the 
carrier, but rather gives rise to a presumption tliat such. damage 
must hâve been caused by a péril of the sea. But I do not tbink 
tliat tlie mère fact that tlie libelants' merchandise was wet and 
damaged by sea water, which. gained access to the ship, necessarily 
raises any presumption that it was occasioned by périls or acci- 
dents of the sea, or any accident at ail, within the meaning of the 
contract of affreightment. For, if this were so, then in every case 
where such damage arises, the libelant would be called upon to 
prove a négative, — that is, that it was not the resuit of sea périls or 
of accidents, — which, it is obvions, he caurarely ever do. Indeed, 
it is difiQcult to see what part the presumption of seaworthiness of 
the vessel can play to prevent the burden of proof from shifting to 
the carrier after the libelant has made out a prima facie case of 
négligence. It is manifest that a mère presumption of seaworthi- 
ness, at such a stage of the case, proves, of itself, nothing; for it 
can well be that a vessel may be perfectly seaworthy, and yet, 
through some carelessness or négligence on the part of the carrier, 
goods laden on board may suffer damage. 

But, under the admitted facts, I do not see how the carrier can be 
entitled to the presumption that his vessel was seaworthy. On 
the contrary, the facts made by the pleadings in thia case seem to 
justify a presumption of unseaworthiness. Hère is a strong, stout, 
staunch, and in every respect seaworthy vessel, as alleged in the 
answer. She is said to hâve been f ully and completely manned, of- 
ficered, and equipped for her then intended voyage. She was en- 
gaged in the coasting trade, and carried, on the particular voyage in 
question, 212 persons, passengers and crew, besides her cargo. She 
meets with no unusual or boisterous weather. She encounters no 
storms or other périls of the sea. After being out at sea only 11 
hours, a slight list to starboard is observed. Efforts are immedi- 
ately made to correct this list. Shortly after, water is discovered 
to be dropping from a point in the iron bulkhead on the starboard 
side of the engine room, and about six or eight inches above the 
deck of the alley way in the between-decks of the vessel. Careful 
examination being made, water is found in the betwe«n-decks of the 
steamship aft, such water extending about halfway from the side of 
the ship to the hatch combings; but the place of the leak could not 
be ascertained. The pumps are employed, but, notwithstanding, 
the water gains steadily in the between-decks, and the list of the 
vessel becomes so great that, at about 5 o'clock a. m. of the 30th of 
April, or some four hours subséquent to discovering the list of the 
vessel, it was deemed prudent by the master to make for Port Har- 
ford with ail convenient speed, and two hours thereafter, or about 
7 o'clock, the steamship is run upon the beach at Port Harford to 
prevent her from foundering and becoming a total loss, and to ren- 
der entirely safe the lives of ail the passengers and crew. Thèse 
facts appear from the allégations of the answer itself, and, if they 
are not inconsistent with the presumption of seaworthiness of the 
steamship, and strongly indicative of unseaworthiness, they at least, 
in my opinion, are of sufficient weight to throw the burden of proof 
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upon the carrier to show wliereln and how the leak arose. 'A. pre- 
sumption of unseaworthmess has been predJcated upon much les» 
conyincing facts than those adduced in tlie case at bar. In Work 
V. Leathers, 97 U. S. 379, the gênerai proposition is laid down that, 
"if a defect without any apparent cause be developed, it is to be pre- 
sumed it existed when the service began." See, also, Talcot t. 
Insurance Co., 2 Johns. 122, 129. 

In Cort V. Insurance Co., 2 Wash. C. C. 375, Fed. Cas. No. 3,257, 
Mr. CiFCuit Justice Washington, in charging a jury in an action upon 
a policy of insûrance on the schooner Triumph, said: 

"If a ressel, after she commences her voyage, becomes unflt to prosecute 
it, and hais been exposed to no extraordlnary périls of the sea, this circum- 
siunee may raise so strong a presumption of her havlng been unseaworthy 
a* the time of her departure as to call upon the insured to glve strong évi- 
dence to repel the presumption." 

In The Planter, 2 Woods, 490, Fed. Cas. No. 11,207a, this signif- 
icant language was employed: 

"Without havlng encountered any tempestuous weather, she suddenly 
sprung a leaii wlthin less than twenty hours after leavlng port, so that her 
officers were compelled, in order to save her from slnking, to throw over 
more than one-third of her cargo. Thèse facts ralse the presumption that 
she was unseaworthy when she started, and throw on elaimants the burden 
of proof to show that she was seaworthy." 

In 2 Pars. Mar. Law, 138, 139, the gênerai rule in this respect is 
thus stated: 

"If the vessél springs a leak soon after sailing, without havlng met wltb 
any péril, this ralses a presumption that she was unseaworthy when she 
salled." 

And in 1 Am. Ins. (Am. Ed.) 689-691, that author says: 

"Where a shlp becomes so leaky or disabled as to be unable to proceed 
on her voyage soon after sailing on it, and this cannot be aseribed to any 
violent storm or extraordlnary périls of the seas, the falr and natural pre- 
sumption Is that it arose from causes existing before her settlng out on her 
voyage, and, consequently, that she was not seaworthy when she salled." 

See, to the same effect, the following authorities: Walsh v. In- 
surance Co., 32 N. Y. 427, 436; Paddock v. Insurance Co., 11 Pick. 
227, 237; Patrick v. Hallett, 3 Johns. Cas. 76; Higgie v. American 
Lloyds, 14 Fed. 143; The Gulnaxe, 42 Fed. 861; and Marsh. Ins. 367. 

I am of the opinion that, while the libelants are very close to the 
border Une whlch wo«ld entitle the carrier to a judgment in his 
favor on the ground that the libelants hâve failed to make out a 
prima facie case, still that they hâve, in connection with the ad- 
mitted facts, established sufflcient to throw the burden of proof 
upon the carrier. The motion for judgment in favor of olaimant 
is therefore denied, on each and every ground alleged. 
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KUHN T. MOERISON et aL 
(Circuit Court, N. D. Georgla. May 11, 1894.) 

1. CiRcurr Courts— JuRisDicTioN—FoRECLOsuRB 8dit. 

When a United States circuit court has Jurisdiction, generally, of a con- 
troversy, by reason of the parties being cltizens of différent States, it can 
entertain a suit for ttie foreciosure of a mortgage on land witliin tlie 
district for wliich it sits, and, In such suit, can entertain and détermine 
sucla pertinent questions as are necessary to glve the complainant perfect 
and full relief, includlng the question of the superiority of an alleged 
pripr mortgage held by a défendant, although neither complainant nor 
ail the défendants are résidents of the district 

2, Equfty Practick-— Parties — Foreclosurb. 

When the money, the payment of whlch Is secured by a mortgage, 
has been advanced in the form of a draft, drawn by one corporation on 
another, the drawer of such draft is not a necessary party to a suit by ttie 
trustée of the mortgage and the drawee of the draft for the foreciosure 
of the mortgage. 

8. USURT — CONFLICT OF Là W8— TENNESSEE StATUTES. 

The statutes of Tennessee, under which the lien of a mortgage is lost 
when the debt it secures is affected with usury, do not affect a mortgage 
executed in Tennessee, but eovering land in Georgia, and securlng a note 
made In Georgia, and payable there, and bearing a rate of interest whlch, 
though usurious in Tennessee, is légal in Georgia. 
4. Samb. 

A note was signed and dated in Georgia. A mortgage, given to secure 
it, was executed In Tennessee, and both note and mortgage were deiivered 
and the money was pald in the latter state. Held that the mortgage was 
a Tennessee contract, and subject to the laws of that state in respect to 
usury In the debt secured. 

6. iJAMB. 

Under the law of Tennessee, a contract whlch on its face is usurious 
wlll not be enforced, but a contract which requires évidence aliunde to 
show it to be usurious is void only to the extent of the usury. Accord- 
Ingly, Tield, In the case of a mortgage securlng a note whlch appeared upon 
Its face to be a Georgia contract, and, as such, not usurious, though the 
mortgage was executed in Tennessee, but whlch was shown by the évi- 
dence to be a Tennessee contract, that such mortgage and note could be 
enforced In Tennessee, but to the extent only of the rate of interest al- 
lowed by the Tennessee law, which was less than the rate specifled in 
the note. 

On Demurrer. 

W. L. Eakin and Brown & Spurlock, for complainant, 
Pavne & Walker and M. H. Clift, for défendants. 

NEWMAIN, District Judge. This is a bill to foreclose a mortgage 
on certain lands situated in Catoosa county, in this district, by 
Knhn, a citizen of Pennsylvania, who sues on his own behalf and as 
représentative of tlie American Waterworks & Gruaranty Company, 
Limited, a corporation of tlie state of Pennsylvania. The défend- 
ants are Eobert Morrison, a citizen of Ohio, and Samuel E. Green, 
Edward Scott, Moses Clift, and J. T. Williams, citizens of the state 
of Tennessee, and John X. Dickert, the latter alleged to be the ten- 
ant residing upon the mortgaged land in Catoosa county, and who 
is a citizen of the state of Georgia, residing in this district. The 
eald tenant, John X Dickert, was served personally. The other de- 
V. 75f.no. 3 — 6 
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fendants were served under section 8 of the act of 1875 (Supp. Bev. 
St. p. 84), an order having been granted for that pnrpose. 

1. The flrst question raised hère is that the act under which serv- 
ice was ordered, and under which jurisdiction is claimed, is repealed 
by the language of section 1 of the act of March, 1887, corrected by 
the act of 1888. Counsel evidently overlooked the provisions of 
section 5 of the same act, in which it is expressly provided that sec- 
tion 8 of the act of 1875 is not repealed or aflected. 

2. It is contended that this mortgage, being usurious under the 
laws of Tennessee, cannot be enforced, because, by the statu tes of 
that State, the lien of a mortgage is lost when the debt which It se- 
cures is affected with usury. Counsel cite De Wolf v. Johnson, 10 
Wheat. 367. The answer to this contention is that the note which 
is secured by the mortgage being foreclosed hère was made in Geor- 
gia, and, having no other place of payment named, was payable 
in this state. The matter of interest and usury is controlled by 
the laws of Georgia, and in this state the rate of interest provided 
for in the note is légal when stipulated for in writing. The f act 
that the mortgage was executed in Tennessee would be immaterial 
when the note which it secures is a Georgia contract. 

3. As to the question of citizenship, and the contention that the 
court is without jurisdiction to grant the relief sought, as against 
Green, Clift, and Williams, it is sufflcient to say that, the complain- 
ant and the défendants being citizens of différent states, this court 
has jurisdiction generally of a controversy involving the jurisdic- 
tional amount between them. The real estate covered by the mort- 
gage being in this district, the court may, under section 8 of the 
act of i875 (Supp. Rev. St. p. 84), take cognizance of the suit to fore- 
close the mortgage. The court taking cognizance of the foreclo- 
sure suit should entertain and détermine such other pertinent ques- 
tions as are necessary to give the complainant mortgagee perfeet 
and full relief. Farmers' Loan & Trust Go. v. Houston & T. 0. Ry. 
Co., 44 Fed. 115; Converse v. Dairy Co., 45 Fed. 18. The question 
of the superiority of Green's mortgage would seem to be proper mat- 
ter to be determined in this proceeding. It would be necessary 
to ascertain and détermine the dignity of his mortgage in order to 
show the estent to which a sale under complainant's mortgage would 
coEvey title to the mortgaged real estate. This being the necessity 
of the situation, and Green being a proper party under recognized 
equity practice, the fact that he was a citizen of another state 
would be immaterial; service being made under section 8 of the 
act of 1875. Morrison, Scott, and Clift, who joined in the mortgage, 
are certainly proper parties. The demurrer for waût of jurisdiction 
is by Green and Morrison. There is no objection to the jurisdic- 
tion on the part of Scott and Williams. , 

To what estent relief may be granted by the biU is not so clear. 
It may be sàid, however, that, as to Green's right to enforce his 
piior mortgage against Morrison's mortgage, there seems little doubt 
of the right of this court to act and afford relief. It is not believed 
that a gênerai judgment against Green could be rendered in this 
proceeding. The power of the court in the premises is conflned to 
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a détermination of such questions as relate to, and are necessary 
for, the enforcement of complainant's rights under his mortgage. 
It must also be conflned to rights in or to the real estate by virtue 
of which this court takes cognizance of the suit. 

One of the grounds of demurrer by Clift is that the bill is multi- 
farious, "in tliat it seeks to foreclose an alleged mortgage, and at 
the same time restrain another défendant from asserting a claim 
of title adverse to both the alleged mortgagor and mortgagee, that 
is shown to hâve accrued prior to the alleged mortgage under vsrhich 
complainant daims." Tliis ground of demurrer bas been, in efEect, 
disposed of by what has been stated above. If Green is a proper 
party for the purpose of ascertaining the extent and dignity of his 
lien as against complainant's mortgage, the bill is not multifarious, 
for the reasons stated. 

The conclusion is: As to so much of the bill as prays for a gên- 
erai judgment against Green, the demurrer will be sustained; as 
to the remainder of the bUl, the demurrer will be overruled. The 
extent to which the court can grant relief under the complicated 
facts set ont in the bill must be determined as the cause proceeds. 

On Final Hearing. 
(July 1, 1896.) 

The conclusions I hâve reached in this case will, for lack of time 
to be more elaborate, be stated in a few paragraphs. 

1. I am satisfied that while the City Water Company of Chatta- 
nooga, Tenn., might be a proper party to this cause, it is not a 
necessary or indispensable party. The évidence shows that the 
money loaned by Kuhn, trustée, to Morrison, was by a draft drawn by 
the Câty Water Company of Chattanooga, Tenn,, on the American 
Waterworks & Guaranty Company, Limited, of Pittsburgh, Pa. 
This latter company is joined as complainant in the bill with Kr.hn, 
trustée. It seems to me that the évidence is sufScient to enable 
the cause to proceed in its name in connection with Kuhn, trustée, 
for the enforcement of this debt and mortgage. This being true, 
the jurisdictional question is out of the way. 

2. In my opinion, the facts show that this instrument sought to 
be foreclosed should be treated as a Tennessee contract. Tlie note 
which the mortgage secures appears, on the face of it, to hâve been 
signed at Binggold, Ga. The mortgage itself fails to show any 
place of exécution. From the évidence, it seems that the mortgage 
was prepared in a law office in Chattanooga, Tenn., and executed 
there; that the note was signed, as it purports to hâve been, at 
or about Binggold, Ga., perhaps on the land in dispute, which was 
in Georgia; and both the note and the mortgage appear to hâve 
been delivered, and the money, or rather tlie check or the draft, de- 
livered in Chattanooga. So that it is pretty clear that it must be 
treated as a Tennessee contract. Being a Tennessee contract, is 
it true, as c(}ntended hère, that it cannot be enforced under the laws 
of Tennessee, because of usury? The note on its face bears inter- 
est at the rate of 8 per cent. i>er annum. This would be a good 
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contract in Georgia. The légal rate in Tennessee îs 6 per cent., 
and anjthing over that is usury. As I understand tke décisions 
wMch hâve been cited from the suprême court of Tennessee, where 
the usury appears on the face of the contract it will not be enforced; 
but, where it is necessary to resort to proof aliunde to show the 
usury, the contract is only void to the extent of the usury. The 
last case from Tennessee which I hâve seen on this subject is Hub- 
ble V. Improvement Co., 95 Tenn. 585, 32 S. W. 965, which, I think, 
clearly announces the above doctrine. That case is not in con- 
flict with the case of Stewart v. Manufacturing Oo., 95 Tenn. 497, 
32 S. W. 464, or Wallace v. Goodlet, 93 Tenn. 598, 30 S. W. 27, cited 
by counsel for Q-reen and Williams. I hâve heretofore held in this 
case, in ruling on a demurrer, that it appearing on the face of the 
paper that this note was made in Georgia, even though the bill 
showed that the mortgage was executed and delivered in Tennessee, 
the Georgia law would control, and therefore the note was not sub- 
ject to objection on the ground that it was usurious, as the law of 
the state where the note was made should control on the question 
of interest. It being clear now, however, from the évidence on 
this flnal hearing, that this is a Tennessee contract, it must be so 
enforced. I shall hold, therefore, that, while this note and mort- 
gage can be enforced, only interest at the rate of 6 per cent, per 
annum can be coUected. 

3. The évidence as to taking possession of this land under the 
optional contract attached to the mortgage is not suflHcient to show 
that the mortgagee availed himself of his rights under the option, 
and became a purchaser of the land. The language of the option 
is as foUows: 

"If, withln twelve months from this date, the sald W. F. Kuhn, trustée, 
his siiccessor or successors in trust, or hls or thelr assigns, shall notity Robert 
Morrison and M. H. Cllft, or either of us, our helrs or représentatives, of hls 
or their désire to purchase ail of the land mortgaged, at the price of twenty- 
flve thousand (?2.5,000) dollars, that the said note of the said Morrison for 
ten thousand ($10,000) dollars and any Interest that may hâve accrued up 
to that time wlll become, and wlU be accepted as a cash payment upon said 
land; and upon the said Kuhn, trustée, his successor or successors in trust, 
or his or their assigns, executing two notes, due at two and four months, 
bearing Interest from date, payable to Robert Morrison and M. H. Olift,— 
two-thirds of the w-hole purchase price to Robert Morrison, and one-third to 
M. H. Olift, and retaining a mortgage upon said land to secure the purchase 
money of twenty-flve ($25,000) thousand dollars, after deducting said note 
for ten thousand dollars ($10,000),— that we, Robert Morrison, Edward Scott, 
and M. H. Olift, will exécute a deed to W. S. Kuhn, trustée, his successor or 
successors in trust, or his ot thelr assignées, conveying ail of the said lands 
to the said W. S. Kuhn, trustée, or his successor or successors in trust, or 
his or their assignées, with covenants of selsin and a gênerai warranty, so 
as to vest hlm or them with the absolute title in fee simple to ail of sald 
lands; and. In the event of the application of the said note of the said Mor- 
rison for ten thousand dollars to the purchase of said land, the foregolng 
mortgage will be of no virtue or effect, and will be discharged." 

And, again, after providing that 90 days' notice shall be neces- 
sary before the mortgage can be foreclosed, it is provided that: 

"Neither he nor they will be bound to purchase sald land wlthout giving 
notice to said Morrison and Olift, as aforesaid, withln twelve months from 
this date; nor wlll he nor they hâve any right to purchase under this agrée- 
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ment, after the expiration of twelve months from this date, unless sald 
notice is glven." 

Now, suppose this case was reversed, and Morrison had desired, 
when this bill was flled, to pay the money, and did not désire to 
comply with his optional contract, and Kuhn, trustée, had insisted 
on it; could he, by what is shown to hâve been done, avoid the ef- 
fect of his faUure to give notice of his désire to purchase, and in- 
sist upon title being made to hira? Certainly not. So, as it now 
stands, the necessity for notice of his désire to purchase being 
clearly stated in the contract, and there being no such notice, com- 
plainant is not bound to buy, but is entitled to enforce his mort- 
gage, having given the proper 90 days' notice. Oonceding the most 
favorable view of the facts to the défendants that can be taken un- 
der the évidence as to the character of possession in the City Water 
Company of Chattanooga, they are not sufi&cient to preclude the 
necessity for notice under the terms of the optional contract as 
quoted above. 

4. The next and last question for considération is as to whether 
Kuhn's mortgage has priorlty over the mortgage of Green of an 
earlier date. It is not seriously contended that complainant is en- 
titled to a prior lien unless Green is estopped under the facts. It 
is claimed that he, by his silence when he should hâve spoken, al- 
lowed Kuhn to make the loan of $10,000 to Morrison, taking a 
mortgage on the whole 175 acres of this land, believing that he 
was obtaining a flrst mortgage lien. The évidence is conflicting, 
and it has been with some diiHcuIty that I hâve reached a conclusion 
upon this question. I hâve gone over the évidence of the various 
witnesses with care, and become satisfled that I would not be justi- 
fled in adjudging an estoppel against Green as to the priority of his 
mortgage. Estoppel is not favored, and it requires a clear case to 
raise it. While I hâve more doubt upon this branch of the case 
than any other, my opinion is that the conclusion above stated is the 
correct one. 

A decree may be entered in this case foreclosing this mortgage 
for the principal debt and 6 per cent, interest; complainant's mort- 
gage lien, however, to be subject and subordinate to the lien of 
Green's mortgage, as set out in the pleadings. 
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SAME v. BRAÏ. 

(Circuit Court of Appeals, Ninth Circuit June 19, 1896.) 

Nos. 258, 259. 

Public Lands— Grant to Railroad Company— Land Sub Judice. 

The facts that a tract of land is claimed as part of a Mexlcan grant con- 
flrmed by the United States, and that a survey under the authority of the 
government has included the tract withln the limlts thereof, exclude 
such tract from the category of public land, and so from the opération of 
a grant by congress to a railroad company, although It is ultlmately de- 
cided, in a proceeding pending at the time of the congressional grant, 
that the land In question Is not withln the limits of the Mexlcan grant 
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Appeal from the Circuit Court of the United States for the 
Southern District of Califomia. 

Thèse were suite brought by the Southern Pacific Railroad Com- 
pany against David E. Brown and Nathaniel Bray, respectively, to es- 
tablish a claim to certain lands. The circuit court dismissed the 
bills. 68 Ped. 333. Complainant appealed. Afiirined. 

Wm. Singer and W. F. Herrin, for appellant. 
Joseph H. Call, for appellees. 

Bef ore McKENNA and GILBERT, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge. Thèse suits were respectively 
brought to obtain decrees that the appellees therein held whatever 
title was conveyed to them by certain patents in trust for the appel- 
lant. The real question for décision is whether the lands patented to 
appellees passed by, or were excluded from, the grant made by con- 
gress to appellant under the proTisions of the "Act to incorporate 
the Texas Pacific Railroad Company, and to aid in the construc- 
tion of its road and for other purposes," approved.March 3, 1871. 
16 Stat. 573. In order to save costs of printing a record on ap- 
peal in each of thèse cases, it was stipulated by the respective 
counsel "that the lands involved in said case against Brown, and 
in the said case against Bray, are in the same situation and con- 
dition as respects the claimed limits of the Jurupa rancho and 
Juapa rancho, and preliminary surveys of said ranchos, and that 
both of said causes may be heard • • » upon a single tran- 
script and printed record, which shall contain the pleadings in 
both causes, and the reports of examiners and testimony taken 
in said case No. 258, against Brown." The lands in question are 
situated in the E. -J of section 33, township 2 S., range 7 W., S. 
B. M., and are part of an odd section within the 20-mile limits of 
appellant's railroad; and if they were "public lands" at the time 
the grant of March 3, 1871, took effect, they passed to appellant 
by virtue of that grant. The contention of the appellees is that 
the land in controversy, at the time of the passage of the act of 
March 3, 1871, was claimed to be within the limits and boundaries 
of the rancho Jurupa, and occnpied as such, and was therefore 
"sub judice," within the meaning of that term as applied to rail- 
road grants. 

The Mexican grant, Jurupa, was made by Gov. Juan B. Al- 
varado to Juan Bandini on the 28th of September, 1838, and jn- 
ridical possession thereof was given to Bandini December 4, 1838. 
In September, 1852, Bandini petitioned the United States com- 
missioners for the adjudication and settlement of Califomia 
land claims for a confirmation of his Jurupa grant, and on October 
17, 1854, the commissioners filed their decree confirming the grant; 
and thereafter the grant was flnally conflrmed by the United 
States district court on April 5, 1861, to Abel Stearns, who had 
been substituted for Bandini as claimant. The grant was fov 
lands known as "Jurupa," situate in the county of San Bernardine, 
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to the extent of 11 square leagues, within the boundaries designated 
in the juridical possession given of said lands to Juan Bandini. The 
boundaries of this land, as stated In the decree of the district court, 
are as follows: 

"Commencing at the foot of a small hill, standing alone, at the cafiada 
which the Messrs. ïorba recognize as their boundary, on the further slde 
of the river Jurupa, which hlU the Indians, in their tongue, call 'Pachappa,' 
which was taken for a landmark, placing on it certain stones on top of oth- 
ers; thence course westerly along the bank of said river thirty thousand 
varas to the point of the same table-ïand on which Mr. Bandini had estal)- 
lished hls house, and where the said river malses a bend, where a stake was 
driven for a landmark; thence northerly, fronting towards Oucamonga, 
seven thousand varas, passing between the two springs of Guapan, ending 
at the flrst white sand bank which there is on said course towards Ouca- 
monga; thence easterly the same thirty thousand varas to a small, lone 
mountain on the left hand of the high road going from San Gabriel to San 
Bernardino, called by the Indians 'Catamalcay,' and which was designated 
as a landmark; thence southerly seven thousand varas to the point of be- 
ginning at the foot of the small hill called 'Pachappa,' which makes â corner, 
east, west." 

In order to more clearly show the location of the western bound- 
ary, it becomes necessary to refer to the rancho El Rincon, 
which was granted by the Mexican govemment to Juan Bandini 
April 8, 1839, and was conârmed by the United States board of 
land commissioners, February 13, 1855, to Bemardo Yorba. The 
description of this land, and the boundaries thereof, are described 
in the decree as follows: 

"The land of which confirmation is made is situated In the county of Los 
Angeles, and is known by the name of 'El Rincon,' belng the same which 
was granted to Juan Bandini by Govemor Alvarado on the 28th of April, 
1839, and now held and occupied by présent claimant, and is bounded as 
follows: On the east by the rancho Jurupa, on the south by the Rio Santa 
Anna, on the west by the rancho of San Antonio,— and extending northerly 
from the river one league, containing one square league of land." 

An appeal from the decree of the district court in the Jurupa Case 
was taken to the United States suprême court, and this appeal was 
there dismissed. Pending that appeal, in June and July, 1869, a 
survey of this grant was made, under the instructions of the United 
States surveyor gênerai, by Deputy United States Surveyor Eeynolds, 
and this survey included the lands hère in contrçversy as a part of 
the rancho Jurupa. This survey was made under and by virtue of 
the provisions of the act of congress of July 2, 1864 (13 Stat. 356), 
which directed the surveyor gênerai, in surveying claims of this char- 
acter, to follow as closely as practicable the decree of confirmation, 
when such decree designated the spécifie boundaries of the grant. 
The survey, as made by Eeynolds, was approved by the United States 
surveyor gênerai for Califomia February 26, 1872, but was rejected 
by the commissioner of the gênerai land office May 13, 1876, and his 
rejection was approved by the secretary of the interior February 21, 
1877, and a new survey of the grant was ordered to be made. This 
new survey was made in November, 1878, by one William Minto, 
which was approved by the department of the interior, and a patent 
was issued by the govemment May 23, 1879. The lands in contro- 
veray were not included in the Jurupa grant, as surveyed by Minto 
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and patented by the govemment. Appellee Brown settled upon 'jPte 
land claimed by him in 1878, and bas ever since continued to réside 
upon and occupy it. Appellee Bray entered into possession of bis 
land, and bas ever since continued to réside upon and occupy tbe 
same. The respective lands were patented to tbem on May 23, 1879, 
tbe same tben being f ree public lands. 

ïbe contention of appellant is tbat tbe El Rincon was a grant 
of quantity, finally adjusted in 1860 to tbe boundaries as patented; 
tbat no one ever claimed the boundary of the Jurupa to extend 
f urther w.est tban tbe west Une as surveyed by Reynolds ; tbat no or- 
der was ever made by tbe commissioner of tbe gênerai land office, or 
any ofScer of the government, withdrawing the land in controversy, 
pending tbe adjustment of eitber tbe Jurupa or Rincon claim; tbat 
tbe act of July 1, 1864 (13 Stat. 332), under tbe provisions of wbich tbe 
Reynolds survey was made, did not autborize tbe surveyor gênerai 
to appwve surveys of Mexican grahts, but vested this duty in tbe 
commissioner of tbe gênerai land oflice; tbat tbe surveyor gênerai, 
in bis instructions to Deputy Reynolds, required tbe sun^ey to be 
made according to tbe provisions of section 7 of tbe act of 1864, but 
erroneously described the western boundary Une of the Jurupa as 
passing between tbe two springs of Gaspar, instead of as passing 
between tbe two springs of Guapan; tbat there is no testimony in the 
record to show tbat tbe springs of "Gaspar" or "Caspar" are identical 
with "Guapan" or "Guapas"; tbat the true boundaries of the Jurupa, 
as described in the decree, never did embrace the lands in contro- 
versy; and tbat there is no testimony in tbe record tbat any owner 
in tbe Jurupa ever claimed this land to be within its limita. 

It will not be necessary to foUow the argument of counsel upon ail 
the points raised by this contention, based as itisuponthe groundtbat 
the grant of the Jurupa, as made by the Mexican government, did not 
in fact embrace the land now claimed by appellees, Brown and Bray. 
The question is not whether the lands were embraced in tbe Jurupa 
grant at the time tbe grant was made to the railroad company, but 
whether tbey were at tbat time claimed to be within its boundaries. 
Tbe résulta, as "finally conflrmed," show clearly tbat as a matter of 
fact the lands were never within the true boundaries of the Jurupa 
grant. It is immaterial whether the grant to Rincon was a grant of 
quantity or not. Tbat grant was evidently introduced, ont of 
abundant caution, to show tbat the east Une of the Rincon coincided 
with the West Une of the Jurupa, and tbat, inasmuch as the lands in 
controversy lie between those grants, it must bave been claimed as 
lying within tbe limita of one or the other. Be tbat as it may, ail 
the testimony, uncontradicted, shows tbat the lands were included in 
the survey of Reynolds as part of the Jurupa. We are unable to 
perceive how the confusion as to the name of the springs can be made 
essential in deciding tbe légal question involved in the case. In the 
decree of tbe court tbewest boundary of tbe Jurupa extends "between 
the two springs of Guapan." But in the copy of this decree, as certi- 
fied by tbe surveyor gênerai, it is "between tbe two springs of Gaspar 
(or Caspar)"; the confusion in names being with the clerk who copied 
the record, in being unable to détermine how it was spelled. One 
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thing is made certain: that the Reynolds survey gave the name "Gas- 
par" or "Caspar" to the springs, if ikej were not known by that name 
bef ore, and that the springs were situated west of the lands in con- 
troversy, — one spring being near to or on the land of appellee Bray, 
and the other upon the land of one Daniel Cline, which is west of the 
lands of the appellees; and this fact shows, beyond ail dispute, that 
the lands of appellees were then within the claimed limits of the 
Jurupa rancho, and were occupied by the claimants of that grant 
when the act of March 3, 1871, was passed. 

The question as to whether the owners of the Jurupa ever claimed 
this land to be within its limits is so vigorously denied by appellant's 
-counsel that we deem it to be our duty, in corroboration of the facts 
found by the circuit court, to refer to the record of at least one wit- 
ness, whose testimony is corroborated by others, and denied by no 
one. W. A. Hobbs testified that he had known the Brown and Bray 
places ever since 1868; that the springs known as Caspar were one 
south of the Brown place, and the other on Cline's ranch ; that the 
west Une of the Jurupa ran between those two springs; that the 
Brown and Bray places were within the limits of the Jurupa, as 
surveyed by Reynolds, and reputed to be within the Jurupa for a 
number of years after 1868, and after 1871. 

"Q. Did you know Abel Stearns in his lifetime? A. Yes, sir; very well. 
Q. Do you know of his exerclsing any acts of ownership over the land em- 
braced in either the Brown or Bray tracts? A. He claimed up to the 
Rincon Une. • * * Q. Would that embrace the Brown and Bray pièces? 
A. Yes, sir. Q. Did any partlcular clrcumstance happen ♦ ♦ ♦ by which 
you recollect the assertion of any clalm of possession on his part, or owner- 
ship, of the Brown and Bray tracts? * • * À. Yes, sir; I saw Mr. Stearns, 
and spoke to him about getting some range there, and he told me that I 
could hâve It * • * on the Jurupa, anywhere down to the Une of the 
Rincon. Q. Did that embrace the Brown and Bray pièces? A. Yes, sir. 
Q. When was that? A. That was in '69. * • • I proposed renting from 
him, and he said I could hâve it." 

He further testified that Stearns always claimed up to the 
Rincon Une, and rented land to Mayhew and others, who kept 
their stock on the Brown and Bray places. 

If the law required the approval of the Reynolds survey to be 
made by the commissioner of the gênerai land office, instead of 
by the United States surveyor gênerai, as claimed by counsel, 
it would not beneflt appellant. The survey was made by authority 
of law, and it included the lands in controversy, and had not been 
rejected; and the owner of the Jurupa claimed the land, as sur- 
veyed, to be within his grant. It is, of course, true that, as flnally 
surveyed and patented by the government, the two ranchos, Jurupa 
and El Rincon, did not Join, and that it was flnally determined, 
after the survey of Minto, by the land department of the govern- 
ment, that there was some public land lying between those two 
grants. But that fact does not inure to the beneflt of appellant, 
because the détermination of the land department did not become 
flnal until many years after the grant was made to the railroad 
Company. The contest over the surveys of the Jurupa grant, as 
shown by the records in the land department, was in relation to 
the spécifie boundaries of the grant, and the fact that the owner 
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or owners thereof claimed that the lands hère in controversy were 
încluded within said boqndaries makes it manifest that until a final 
décision of that question the lands could not be considered as 
public lands. It would not, and could not, in fact, be known 
whether the lands were public or private until finally decided by 
the land department of the government. When the grant to the 
railroad took effect, the lands were claimed by the owner of the 
Jurupa to be within the boundaries of his rancho. Not only that, 
but a survey had been made under the authority of the government 
which included the land within the limits of the Jurupa. Thèse 
facts excluded the land from the grant made to the railroad Com- 
pany, and it is not permitted to maintain its suit upon the ground 
that it was flnally determined that the contention of the claim- 
ants to the Jurupa was not well founded; for, as before stated, 
it is not the validity of such claim, but the fact that it was made, 
that excluded the lands in controversy from the category of pub- 
lic lands, within the meaning of that term as used in ail the rail- 
road land grants. This gênerai and controlling principle ha s 
been so frequently decided by this court and by the suprême court 
of the United States that a bare statement of the facts is suflacient 
to show that the lands were sub judice, and did not pass to ap- 
pellant by reason of any of the provisions of the act of March 
8, 1871. Amacker v. Railroad Co., 7 C. C. A. 518, 58 Fed. 851; 
Railroad Co. v. Maclay, 9 C. C. A. 609, 61 Fed. 554; Newhall v. 
Sanger, 92 U. S. 761; Railway Co. v. Dunmeyer, 113 TJ. S. 629, 
5 Sup. et. 566; Doolan v. Carr, 125 U. S. 618, 632, 8 Sup. Ct. 1228; 
Railroad Co. v. Whitney, 132 U. S. 357, 10 Sup. Ct. 112; Land Co. v. 
Griffey, 143 TJ. S. 32, 41, 12 Sup. Ct. 362; Bardon v. Railroad Co., 
145 U, S. 535, 12 Sup. Ct. 856; Whitney v. Taylor, 158 U. S. 85, 
15 Sup. Ct. 796. In Newhall v. Sanger the court, after referring 
to the act of March 3, 1851, creating a commission to act upon 
Mexican land grants, said: 

"It was to be expected that unfounded and fraudulent claims would be 
presented for confirmation. ïhere was, in the opinion of congress, no mode 
of separating them from those which were valid wlthout investigation by a 
compétent tribunal; and our législation was so shaped that no title could be 
Initiated, under the laws of the United States, to lands covered by a Spanish 
or Mexican claim, until it was barred by lapse of time or rejected." 

In Doolan v. Carr the court said: 

"Those Mexican claims were often described, or attempted to be described, 
by spécifie boundaries. They were often claims for a deflnite quantity of 
land within much larger outboundaries, and they were frequently described 
by the name of a place or rancho. To the extent of the claim when the 
grant was for land with spécifie boundaries, or known by a partieular name, 
and to the extent of the quantity claimed within outboundaries coutaining 
a greater area, they are excluded from the grant to the railroad company. 
Indeed, this exclusion did not dépend upon the validity of the claim as- 
serted, or its final establishment, but upon the fact that there existed a daim 
of a right under a grant by the Mexican government, which was yet un- 
determined, and to which, therefore, the phrase 'public lands' could not at- 
tach, and which the statute did not include, although it might be found 
within the limits prescribed on each side of the road when located." 

The judgment of the circuit court in both cases is hereby afflrmed, 
with costs. 
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ROBINSON V. PIEDMONT MARBLB CO. 
(Circuit Court, N. D. Georgia. May 19, 1896.) 

1. MORTGAGB — DUPLICATE INSTRUMENTS. 

A mortgage was executed by one H., as agent for a corporation, but 
not under its corporate eeal. A question as to tlie validity of the mortgage 
and of the auttiority of the agent having arisen, another mortgage was 
executed, two months later, by the offlcers of the corporation, which was 
substantially the same as the one first executed. Tbere were no inter- 
vening equlties. Held, that the two mortgages were properly foreclosed 
as one, under a bill seeking foreclosure of the second. 
8. Same — Computatiok of Amoonï Due. 

Where, in calculating the amount due to a mortgagee, for which he is 
entitled to foreclose his mortgage, giren to secure advances, against which 
the mortgagor is entitled to offset the amount due to hlm under a con- 
tract for fumishing material to the mortgagee, a déduction is made from 
the contract price of such material of sums lawfully paid by the mort- 
gagee under the terms of the contract, to complète its performance after 
the mortgagor's default, such déduction does not extend the mortgage 
to include items not covered by it, but only reduces the offsets against 
the sums secured to the proper amount. 

Brandon & Arkwright, for complainant. 

Harrison & Peeples and Arnold & Arnold, for défendant. 

KEWMAN, District Judge. Since the argument, and since coun- 
sel hâve furnished me with their briefs, I hâve carefuUy considered 
this case. It is unnecessary that I should make any detailed state- 
ment of the facts, because the same are fully and sufiSciently stated 
in the report of the spécial master. 

The first question for considération, as made by the exceptions 
and argument, is the action of the master in allowing the two 
amendments — first, as to the membership of the flrm of Eobinson 
& Wallace; and, secondly, increasing the amount for which the 
foreclosure is asked. I think in both respects the master is right 
in allowing the amendments. The order of référence authorized 
the master to pass on pleadings and amendments that might be of- 
fered. This order, as I recollect it, was really taken by consent, 
but, if not, there was certainly no objection to the same, and the 
master acted under it, and properly so. Being thus authorized, I 
am of opinion that he was correct in allowing the amendments. 

It is next urged that the spécial master erred in treating the 
two mortgages as one, and in reporting in favor of a foreclosure 
of the two instruments as one mortgage. A mortgage was exe- 
cuted in June, 1894, by Z. D. Harrison, as the agent for the défend- 
ant corporation,, but not under its corporate seal. Some question 
seems subsequently to hâve arisen as to the validity of this mort- 
gage, and as to the authority of Harrison to exécute the same, so 
that the ofiBcers of the défendant company, in August, 1894, exe- 
cuted another mortgage, which was substantially the same as the 
one executed by Harrison in June. There were slight différences 
in the two, but thèse différences were not considered material by 
the master, and are not so considered by me. The bill sought to 
foreclose the last mortgage. The exécution of the first mortgag»? 
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■was referred to in the body of the second, and tlie purpose for 
which the second and last mortgage was given. Both mortgages 
were introduced in évidence without objection, and tbe master de- 
cided, as stated, to treat the two as one mortgage; it being, as he 
States, immaterial whether the lien relied on by complainant was that 
of June or of Augnst, as there were no intervening equities. As 
I understand the position of the défendant, it is that the last mort- 
gage was ineffective, because the flrst mortgage was valid and bind- 
ing on the company, and that this flrst mortgage should hâve been 
foreclosed, and not the second. The court is unable to see the 
force of this position, and agrées fully with the spécial master in 
the conclusion that the two instruments should be treated as one 
mortgage, and foreclosed together. 

The next contention for the défendant is that thèse mortgages 
do not, by their terms, cover some of the items which the master 
has found against them, and which he reports as part of the amount 
for which the foreclosure of the mortgage should be granted. If 
the spécial master has adopted the proper method of arri\4ng at 
the amount due the complainant, then this question would not 
arise, and it would be unnecessary to décide it. The amount re- 
ferred to was the $54,950.83 paid to Norcross for marble, and $63,077 
paid to Simmons after he came into possession of the quarries. By 
his calculation, the master deducts thèse two amounts from the 
amount which the défendant company was to receive for fuU per- 
formance of its contract. Having thus reached the amount which 
was due the défendant for its part performance, he then deducts 
that from the total amount of the money advanced to it, leaving, 
as a remainder, $193,875.68, reported in favor of the complainants. 
The small items added or deducted are immaterial, because no com- 
plaint is made on either side with référence to thèse. There seems 
to be no question about the fact that the défendant was considerably 
behind with the work of furnishing marble for the building under 
contract, and that the trustée of the hospital building had the right, 
under the terms of the contract, to make other arrangements for 
material, and to deduct the cost of the same from the amount which, 
by the contract, was to be paid to the défendant company. 

The provision of the contract on this subject, is as follows: 

"It is further agreed that, If the said, tlie Piedmont Marble Company of 
Georgia, shall get behind in their portion of the Job so far as to préjudice the 
probability of said Robinson & Wallace being able to finish at the time 
or tlmes designated in thair contract, or if they shall furnish defectire mate- 
fials, or do bad work, it shall be lawful for the said Robinson & Wallace, 
at their option, either to put on such men and supply such materials and addl- 
tional machinery, tools, and appliances as shall be need,ed, and at the ex- 
pansé of said company, or to cancel the unperformed portion of this contract, 
and to proceed to finish the same by other parties." 

The évidence shows, not only that the marble company was be- 
hind with its work, but it really shows acquiescence on the part 
of its gênerai manager, Malone, with the action of the trustées in 
purchasing from Norcross the marble procured from him; and the 
évidence further shows that, as to the Simmons item, the défendant 
company had lost possession of its quarries, and Simmons had gone 
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into possession as successor to the Cornell estate, wMch took pos- 
session of the quarries for default in the payment of the purchase 
money, and under the terms of the contract between Gornell and 
the Piedmont Marble Company. The master found that Roblnson 
& Wallace were justifled in their action as to both of thèse matters, 
both with î^orcross and Simmons, and so, to reach the amount 
really due the défendants for the work done, he deducted from the 
total amount of the contract the amount paid thèse parties for ma- 
terial. This being true, there is no foreclosure for the amount paid 
by Eobinson & Wallace to Norcross and Simmons, but the fore- 
closure is for the différence between the amount due the défendant 
for its part performance of the contract and the amount of the 
advances to it by Robinson & Wallace. 

It is next insisted that the master did not hare suiHcient proof 
of the correctness of the advances made by complainants to de- 
fendant. He had the évidence of the boolckeeper for complainant, 
testifying positively to each item of the amount advanced, and the 
various items arrangea in the most careful manner for examina- 
tion. He had also before him the books kept by the company, 
the défendant, at its vi^orks in Georgîa. He therefore had évidence 
from both ends of the line, — from the ofSce in New York from which 
the advances were made, and from the receiving office at Marble 
Hi]/, This certainly should be considered sufiBcient évidence of 
the correctness of an account such as this, and especiaUy will it 
be considered when no item is pointed out as erroneous. 

It is contended for the défendant that the facts show that the 
complainant desired to become the owner of the marble works, and 
that the whole business was conducted with a view to this resuit. 
The spécial master says on this subjéct: 

"As to the claims of the respondent that the complainant coveted its prop- 
erty, and had made one or more efforts with that end In view of acquirlng 
It, I do not find that complainant bas made such efforts, or has had such 
désire, further than to collect from the respondent what he thought was due 
him. At ail events, I do not thinli that it could destroy complainant's right 
to the collection of the debt permitted to him by law." 

Whatever may hâve been the wish of the complainant in this 
respect, there is no évidence in the record sufflcient to defeat or to 
reduce his claim. Complainant unquestionably advanced to the 
défendant the amount claimed, and, as I hâve already stated, the 
master was justifled in finding that the contract was only fulfllled 
to the estent reported. So the simple question hère is: Shall 
the mortgage be foreclosed for the amount thus due complainant? 
Clearly so, it appears to me. 

There are other minor questions made by the exceptions and in 
the argument, but what has been already stated covers the main 
contentions and those which must control the case. The excep- 
tions wUl be overruled, and judgment for foreclosure rendered 
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TJNrrBD STATES v. NATIONAL LBAD CO. 
(Circuit Court, D. New Jersey. June 16, 1896.) 

1. PbACTICE— FEDERAL AND StATE COURTS— DiSCOVBRY— PRODUCTION OF BOOKS, 

Etc. 

Althougli the practice which prevails in thie highest courts of tlie state 
obtalns in the fédéral courts, yet, where congress bas legislated upon a 
matter of practice, such législation becomes the sole and suprême guide, 
to the exclusion of the state code. Where, therefore, a party moved for 
examination of booiis and papers before trial, both under section 157 of 
the New Jersey practice act and section 724, Rev. St. U. S., held, that sec- 
tion 724, Rev. St. U. S., alone controUed the pi-actice as to discovery of 
books and papers in the fédéral courts. 

2. Same. 

By section 724, Rev. St. U. S., the power vested in the fédéral courts to 
require the production of books and papers is limlted to causing such pro- 
duction at the trial, and such power is to be exercised only under circum- 
stances where the parties mlght be compelled to produce the books and 
writings *'by the ordlnary rules of proceedings in chancery." 

3. Same— Belf-Inciumistating Evidence. 

Where, therefore, It appears that the production of books and papers 
would lay a party open to criminal prosecution, or might subject such 
party to a penalty or forfeiture, equity wUl deny such application, and the 
fédéral courts wlU do the same. 

J. Keaxney Kice, U. S. Dist. Atty, for the mation. 
Charles A. Hess, opposed. 

GEEEN, District Judge. The plaintifl has flled a pétition, duly 
verifled, in the above-stated cause, setting forth, among other 
things, that the action was brought to recover certain moneya f rom 
the défendant, which it had obtained under alleged mistake, arising 
on the following facts: The défendant is a manufacturer of varions 
compounds of lead, and for its business imported large quantities of 
lead ore, upon which were paid the duties lawfully levied by force of 
the statute in such case made and provided. This lead ore was 
used in the manufacture, among other things, of white lead, export- 
ed to and sold in forfeign countrieg; and under the provisions of the 
statute ref erred to the défendant claimed from the plaintifl and was 
allowed and receired large sunis of money, portion of the duties 
theretofore paid upon the lead ore, by way of drawback or rebate, 
for the reason that the imported ore was not used in any product 
sold in this country, but was the component part of a product man- 
ufactured for export only. This allégation of the défendant, it is 
said, was false, and constituted a fraud upon the plaintiff. And 
thereupon, to quote the language of the plaintiff "said action was 
brought to recover the sum of $29,847.35, together with interest 
thereon from March 26, 1894, money had and received by the de- 
fendant for the use of the plaintiff, and being the amount of certain 
drawbacks or allowances on the exportation of certain materials 
exported by the said défendant, and wrongfully, illegally, fraudu- 
lently, and deceitfully claimed and obtained, and which were so re- 
ceived by the défendant, of and from the said plaintiff." The péti- 
tion further allèges that the books of the défendant alone contain 
the actual statement of the materials used in the shipments for 
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which the drawbacks were obtained from the plaintiff by tte dé- 
fendant; that th.e plaintiff has no record of what was actually done 
with the lead ore imported by the défendant, and alleged to hâve 
been used in the manufacture of the white lead so exported; and 
that without an examination and inspection of the books of the de- 
fendant before trial it would be impossible for the plaintiff to pré- 
pare its case for présentation to the court. The prayer of the péti- 
tion is that the court would make order that the plaintiff hâve lib- 
erty, under the supervision of the court, to examine before trial ail 
the books of the défendant by vi'hat name soever the said books 
may be called, wherein are entered and recorded the importations 
and withdrawals for export of lead, upon which said drawbacks 
had been claimed and allowed. This pétition, and the motion which 
is made in accordance with its prayer, are authorized, it is con- 
tended as well by the 157th section of the practice act of New Jer- 
sey (Eevision, N. J. p. 873) as by the 724th section of the Revised 
Statutes of the United States. But the practice which obtains in 
the courts of this state cannot be invoked in this case; for, al- 
though it is quite true that, as a whole, the practice which prevails 
in the highest courts of the state prevails hère as well by force 
of fédéral législation as by virtue of a rule of this court, yet it is 
equally true that, when congress has legislated upon a matter of 
practice for the fédéral courts, such législation becomes the sole 
and suprême guide, to the exclusion of the state code. Beardsley 
V. Littell, 14 Blatchf. 102, Fed. Cas. No. 1,185; Easton v. Hodges, 
7 Biss. 324, Fed. Cas. No. 4,258; Parsons v. Bedford, 3 Pet. 433; 
McNutt V. Bland, 2 How. 17. Now, as it happens, congress has leg- 
islated upon this very subject of the production of books and docu- 
ments in the possession of the parties litigant. Section 724, Eev. 
St. provides that : 

"Ail courts of the United States shall hâve power on the trial of actions at 
law, on motion and due notice thereof belng glven, to requlre the parties to 
produce books or writings In thelr possession or power, which contaln évi- 
dence pertinent to the Issue, In cases and under clrcumstances where they 
mlght be compelled to produce the same by the ordinary rules of proceedlngs 
In chancery." 

Within the terms of this statute alone must be found, then, the 
right of the plaintiff to ask for and receive the discovery it seeks; 
and it is quite apparent that the motion as it is now made, or as 
it is expressed in the pétition, cannot be granted. The applica- 
tion is that the court should require the défendant to produce now, 
immediately, before trial, certain books alleged to contain matters 
pertinent to the issue, that they may be examined by the plaintiff 
for the very purpose of preparing its cause for trial. But by the 
very words of the statute the exercise of the power vested in féd- 
éral courts to require production of such books or writings is lim- 
ited to causing such production to be made at the trial. The words 
are not, broadly, "in any action at law at any time" the court may 
require the production of books, but there is an express limita- 
tion found in the words "on the trial of any action." It is, then, 
at that particular time — at the trial, and at no other time — that tha 
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court may, in its discrétion, order books to be produced; and that 
this is the proper construction of this statute is settled by many 
well-considered cases. Tlius in lasigi v. Brown, 1 Curt. 401, Fed. 
Cas. No. 6,993, Mr. Justice Cartis, in construing this statute, says: 

"By common law a notice to produce a paper merely enables the party t* 
glve paroi évidence of Its contents, If it be not produced. This act of congress 
has attached to the nonproductlon of a paper ordered to be produced at the 
trial the penalty of a nonsult or default. This is the whole estent ot the law. 
It does not enable parties to compel the production of papers before trial, 
but only at the trial, by maklng such a case and obtalnlng such an order as 
the act coiitemplates." 

In Triplett v. Bank, 3 Crauch, C. 0. 646, Fed. Cas. No. 14,178, 
the court broadly held that the party calling for books has no right 
to examine them before trial, to see whether there be not some- 
thing in them pertinent to the issue. Many other cases could be 
cited to the same effect, but it is unnecessary to do so. The words 
of the statute are eo clear that no construction other than this ob- 
vions one could be made. It is at the trial that books and docu- 
ments are to be produced, not at any other time. It f ollows that 
this motion to require the défendant to produce its books before 
trial, for inspection, cannot be granted. 

But there is a more serions objection to the granting of this mo- 
tion, and which is radical in its nature. Although the pendlng 
suit is, in terms, simply one to recover money had and receiTed by 
the défendant to and for the use of the plaintifE, yet it is évident 
that the real gravamen of the action is the alleged fraud and mis" 
feasance of the offlcers, agents, and servants of the défendant cor- 
poration, committed by them, or some of them, in the name and 
for the beneflt of the corporation, in the making and presenting of 
false, deceitful, and fraudulent claims for drawbacks or rebates 
of duties on imported lead ore, and thus unlawfuUy obtalnlng the 
very large amonnts of money involved in this suit. To obtain such 
rebates or drawbacks, the statute requires the claim to be verified 
by oath. This was done in the daim made by the défendant. If, 
therefore, the allégations of plaintiff are true, the ofiScers and 
agents of the défendant corporation who were guUty of making 
thèse fraudulent claims hâve laid themselves open to criminal pros- 
ecution, and the corporation itself has become liable to the penal- 
ties and forfeitures affîxed to such acts by the statute. Now, the 
plaintiff allèges that the évidence of thèse unlawful acts is to be 
found in the books of the défendant, and for that very reason asks 
for the order requiring their production. But because of that very 
reason the order asked for ought not to be granted. It is not nec- 
essary to base the refusai to grant the order, under thèse circum- 
stances, upon the protective clauses of the constitution of the Unit- 
ed States. Just, and in fact peremptory, reasons for such refusai 
are to be found clearly written in the statute, which confers upon 
the com"t the power sought to be invoked. Such power Is, by the 
words of the statute, to be exercised only under circumstances 
where the parties might be compelled to produce the books and 
writings "by the ordinary rulea of proceedings in chancery"; in 
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otlier words, the order asked for is to be made only where cir- 
circumstances would justify a discovery in proceedings in equity. 
This limitation upon the exercise of this power to require the pro- 
duction of books and writings absolutely bars the granting of the 
présent motion, for it is a cardinal mie of chancery that a dis- 
covery will never be decreed when it might tend to convict the 
party of a crime or work a forfeiture of his property. Nor is this 
rule conflned to cases in which discovery must necessarily subject 
the défendant to pain and penalties, but is broadly extended to 
cases where it may do so. The discovery sought may, indeed, hâve 
no immédiate tendency to criminate the défendant, but that does 
not militate against the enforcement of the rule that the défendant 
is not bound to accuse himself of crime, or to fumish any évidence 
whatever which shall lead to any accusation of that nature. I Daniell, 
Ch. Prac. 563; Marsh v. Marsh, 16 N. J. Eq. 391. As was tersely 
said by Mr. Justice Bradley in Boyd v. U. S. 116 U. S. 616, 6 Sup. 
Ot. 524, in commenting upon this statute : 

"Compulsory discovery by extortlng the party's oath, or compelUng the pro- 
duction of his prlvate boolîs and papers, to convict him of crime, or to forfeit 
hls property, is contrary to the principles of a free government. It Is ab- 
horrent to the Instincts of an American. It may suit the purposes of despotic 
power, but it cannot ablde the pure atmosphère o£ politlcal liberty and Per- 
sonal freedom." 

Hence it is clear that this statute, instead of authorizing the 
order asked for by the plaintifE, requires its déniai. Equity has 
placed its veto upon such applications when made under circum- 
stances which characterize this case, and, if equity would refuse 
to decree discovery, this court is powerless to order it to be made. 
The motion is denied, and the pétition is dismissed. 
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(Circuit Court of Appeals, Nlnth Circuit. June 19, 1896.) 

No. 270. 

ISTEREST— JUDGMENTS AND DeCRBES— RDLB 30 OF CiBCDIT COUBT OF AP- 
PBAL8. 

The purpose of rule 30 of the circuit court of appeals (11 G. 0. A. exil., 47 
Fed. xlii.) is to give to suitors, whose decrees for the payment of money are 
afarmed, interest thereon from the date of their entry until paid, if by the 
State law interest might hâve beeu allowed in the state courts in a similar 
case, and at the rate provided by the state law, but it was not the intention 
to adopt state rules of practice in référence to the necessity of an express 
provision in the judgment or decree appealed from for the allowance of 
such interest. Accordingly, held, that Interest might be allowed on a decree 
rçndered by a fédéral court sltting In Nevada from its rendition until 
payment, although no express provision was contained In the decree for the 
payment of such interest, and the practice of the Nevada courts required 
such an express provision to permit its collection. 
Same. 

The allowance, however, of such interest is wlthin the power of the 
circuit court of appeals alone, and when a decree maklng no provision 
for interest is afiirmed by a mandate which is also sllent on the point, 
tbe lowei court has no power to allow interest. 
V. 75F.no. 3 — 7 
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Appeal from the Circuit Court of the United States for thé Dis- 
trict of Nevada. 

W. E. P, Deal and Edmund Tauszky, for appellants. 
Robert M. Clark, for appellees. 

Before McKE2sWA, GILBERT, and ROSS, Circuit Judges. 

GILBERT, Circuit Judge. On the 6th day of September, 1892, a 
decree was entered in the court below in fstvov of J. C. Hagerman, 
administrator of the estate of Jerry Schooling, deceased, and John 
Wright, administrator of the estate of James Webster, deceased, 
and A. A. Watkins, against the appellees, Charles Moran and others, 
for separate sums of money amounting in the aggregate to |33,419.57, 
principal, together with interest thereon in the sum of |18,239.87; 
making the total of principal and interest |51,659.44. There was 
no provision expressed in the decree as entered providing for 
payment of interest on said sums ffom and after the date of the 
decree. Upon that subject the decree was silent. On the 3d day 
of November, 1892, Charles Moran and others, the appellees herein, 
took an appeal from said decree to the suprême court of the United 
States, and gave a supersedeas bond for stay of exécution there- 
on, and on the same day took an appeal from said decree to this 
court, and gave a bond for costs on the appeal. The appeal to the 
suprême court was dismissed on the 22d day of January, 1894, for 
want of jurisdiction. 14 Sup. Ct. 354. The appeal to this court 
was heard upon its merits, and on the 23d day of October, 1894, 
the decree of the lower court was afllnned, with costs to the ap- 
pellees. Moran v. Hagerman, 12 0. C. A. 239, 64 Fed. 499. After 
the mandate from this court was entered in the court below, Charles 
Moran et al., the appellees herein, on March 23, 1895, paid the full 
amount of the principal and interest of the decree as originally en- 
tered in the sum of $51,659.44, and took from the appellants a re- 
ceipt for that amount, in which it was acknowledged that the sum 
so paid was in full payment of the decree, principal and costs, but 
did not include interest thereon from its date, and that the ques- 
tion whether said decree or any portion thereof should bear interest 
was contested between the parties, and reserved for the décision of 
the circuit court. On May 24, 1895, for the purpose of testing that 
question, the clerk issued and delivered to the marshal exécutions 
for the interest du^ on the principal sums on behalf of the parties 
interested therein, aggregating |5,952.02. The appellees thereupon 
moved the court to quash the exécutions upon the ground that 
they did not follow the decree, and that such interest was not re- 
coverable thereon. After a hearing upon said motion, the court 
below made an order quashing the writs, and from that order the 
appellants appeal to this court, presenting the sole question whether 
or not they are entitled to interest upon the decree so entered in 
their favor on the 6th day of September, 1892. 

Section 966 of the Eevised Statutes provides as follows: 

"Sec. 966. Interest shall be allowed on ail judgments in civil causes re- 
covered in a circuit or district court, and may be levled by the marshal under 
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process of exécution Issued thereon in ail cases where, by the law of tho 
State in which such court Is held, Interest may be levled under process of ex- 
écution on judgments recovered in the courts «f such state; and It shall be 
calculated from the date of the judgment at such rate as is allowed by law 
on judgments recovered in the courts of such state." 

The law. of Nevada, as expressed in section 4 of tlie territorial 
act in relation to interest, provides that where there is no ex- 
pressed contract in writing fixing a différent rate, interest shall be 
allowed at 10 per cent, per annum on judgments for certain classes 
of liability, among which is specifled judgments "for money received 
to the use of another." The suprême court of Nevada, in a séries 
of décisions, has interpreted that provision of the law of the state 
to mean that no exécution shall issue for interest upon a judgment, 
unless the judgment so provides in express terms. The rule is thus 
expressed : 

"It must be regarded, therefore, as the settled doctrine of thls court that 
no exécution can issue for Interest upon a judgment which fails to specify 
upon what portion thereof and at what rate interest is coUectible." Solen 
V. Eailroad Co., 15 Nev. 313. 

It is urged that this construction, being the settled law of Nevada, 
Controls the décision of the question now before the court under 
the provisions of section 966 of the Revised Statutes above quoted. 
As we construe that section, it provides for the payment of inter- 
est upon judgments at law in the circuit and district courts, and 
does not refer to decrees in equity. This is not only apparent from 
the language of the clause, which distinctly spécifies judgments and 
refers to the exécution thereon and its levy by the marshal, but 
the suprême court, in Perkins v. Foumiquet, 14 How. 328, has said 
that the act of 1842, which was subsequently embodied in section 
966, does not embrace cases in equity, but is confined in plain terms 
to judgments at law in the circuit and district courts. In the 
course of the opinion the court said of that statute: 

"It places the judgments of thèse courts in respect to interest upon the 
same footing wlth the judgments of the state courts. And where, by the law 
of the state, the judgment of a court carries a certain interest until paid, 
the former rule and the same rate of Interest is to be allowed in the circuit 
and district courts of the United States, and the marshal is directed to levy 
it on process of exécution, wherever It can be so levled on a judgment In 
the state court. In such cases the judgment bears interest by force of the 
law, although upon the face of it it may not purport to carry Interest" 

The suprême court, however, by the sixty-second rule, adopted in 
1851, made provision that both judgments at common law and de- 
crees in chancery upon afQrmance in that court carry interest until 
paid, the interest to be calculated according to the rate of interest 
allowed in the state in which the judgment or decree of the court 
below was given. In Hemmenway v. Pisher, 20 How. 255-259, the 
court, ref erring to rule 62, said : 

"The object in changing the rule in this respect was to place the suitors 
in the courts of the United States upon the same footing wlth the suitors 
In the state courts In like cases; for the interest allowed in the several 
States differs, and in many of them it is higher than six per cent, and in 
most, if not ail of them, a judgment or decree In a court of the state carries 
interest until it is paid." 
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The thirtieth rule of this court prorides as follows: 

"(1) In cases where a writ of error Is prosecuted in this court, and the 
Judgment of the inferior court is afflnned, the Interest shall be calculated 
and levied from the date of the judgment below untll the same is paid, at 
the same rate that slmllar judgments bear interest in the courts of the state 
or territory where sueh judgment was rendered. 

"(2) In ail cases where a writ of error shall delay the proceedings on the 
judgment of the inferior court, and shall appear to hâve been sued out merely 
for delay, damagem at a rate not exceeding ten per cent, in addition to inter- 
est, shall be awa'/ded upon the amount of the judgment 

"(3) The same rule shall be applied to decrees for the payment of money 
in cases in equîty, unless otherwise ordered by this court 

"(4) In cases in admiralty, damages and interest may be allowed if spe- 
cially directed by the court." 

11 0. C. A. exil., 47 Fed. xliL 

It is upon the construction of this rule that the présent question 
must be decided. Does a rule providing that decrees in the in- 
ferior court shall bear interest "at the same rate that similar de- 
crees bear interest in the courts of the state or territory where 
such judgment was rendered" require us to follow the law of Ne- 
vada, and to hold that no interest was payable upon the decree in 
this case, for the reason that the entry was silent concerning the 
payment of interest or its rate from and after the date of the entry? 
If interest upon a decree for the payment of money is to be denied 
the appellants in this case, it must be upon grounds satisfactory to 
the court. Courts of equity recognize the fact that interest is 
recoverable upon moneys due and unpaid, not only because of the 
fact that he to whom such money is due is deprived of the use of 
his own, but because of the inequity of permitting the debtor to re- 
tain and enjoy the use of money which is justly another's. The 
statute of Nevada has provided that interest is payable upon a judg- 
ment such as that which was rendered in the circuit court in this 
case. The courts of that state hâve, it is true, decided that no 
such interest is recoverable unless the judgment entry or decree 
in terms so spécifies and provides; but that is a ruling referring solely 
to the practice of the courts of that state. In other states it is 
held, and the gênerai rule undoubtedly is, that where, by the law of a 
state, interest is payable upon a judgment, it is not necessary that 
the judgment entry in express terms so provide. Was it the inten- 
tion of rule 30 of this court, in providing for the payment of inter- 
est, to adopt the rule of practice of the state courts in regard to 
the method by which a judgment creditor might obtain his inter- 
est, or was it the intention only to confer upon the judgment creditor 
in this court the same right to interest that is given a judgment 
creditor by the law of the state in the territorial jurisdiction of 
which the judgment was rendered? The courts of the United 
States in matters of practice in chancery proceedings are not gov- 
emed by the practice of the state courts. In adopting rule 30 it 
was clearly not the intention to adopt the rule of practice of any 
state court within the circuit. Its purpose was to give to suitora 
whose decrees for the payment of money were on appeal to this 
court afflrmed interest upon the decrees so afSrmed from the date 
of their entry in the lower court until paid, if, by the law of the 



HAGERMAN V. MORAN. 101 

State, interest might hâve been acquired in the state court in a sim- 
ilar case. Under the laws of Nevada a decree shall bear interest 
at the rate of 10 per cent, per annum in cases for "money received 
to the use of another." ïhe présent case is one of that nature. 
The money for the payment of which the decree provides was money 
had by the appellees, which ex aequo et bono belonged to the ap- 
pellants. Similar decrees, therefore, bear interest under the law of 
Nevada, and the right to interest in such a case is made absolute by 
the Nevada statute. Its allowance or disallowance does not rest in 
the discrétion of the court. But the courts of that state hâve ruled 
that, if the entry be silent upon the question of interest, no interest 
can be collected. If the judgment entry in the state court fails 
to provide for the payment of interest, it is so because a judgment 
créditer has assented thereto. He may, if he choose, waive his 
demand for interest. He may waive it by consenting to an entrj- 
that is silent upon the subject. There can be no doubt that if the 
appellants in this case had brought their suit in a state court of 
Nevada, and had obtained their decree therein, they could, by pur- 
suing the remedy afforded them by the law and practice of that 
state, hâve secured the interest which the law of Nevada provides 
shall be paid upon claims of this nature. In bringing their suit in 
the fédéral court, we hold that it was not necessary that they 
should hâve pursued the practice of the state court in order to 
obtain the substantial rights which are conferred under rule 30. 
The very terms of rule 30 contemplate that the lower court, in the 
entry of its decree, has been silent both as to the payment of in- 
terest and the rate thereof. 

But we flnd an insuperable objection to the allowance of interest 
in this case from the fact that the mandate from this court to the 
circuit court on the former appeal contained no provision for its 
payment. Kule 30 is a rule for the guidance of this court only. 
It is not a rule of the circuit or district courts. The method by 
which the successfui litigant in a case in this court may acquire the 
interest which is contemplated by the rule is only through the 
mandate of this court directing its allowance in the court below. 
In entering the decree in the présent case upon the mandate from 
this court afflrming the prior decree of the circuit court, the lower 
court was guided solely by the terms of the mandate, and could go no 
further than its provisions directed. The mandate simply aiïirmed 
the former decree, and ordered the payment of the appellees' costs on 
the appeal. In interpreting the decree and the order afflrming 
the same, and determining the rights of the judgment creditor there- 
under, the court below had before it an original decree making no 
provision for interest, and a mandate from this court afflrming the 
decree, but likewise silent concerning interest. There was no rule 
of the circuit court providing for interest. Under the circumstances, 
the court could not do otherwise than quash the writ of exécution. 
The order quashing the writ is therefore affirmed, with costs to 
the appellee& 
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WESTERN UNION TEL. 00. v. BNGLER. 

(Circuit Court of Appeals, Ninth Circuit. June 1, 1896.) 

No. 265. 

1. Négligence— CHAsaiNa Jdby— Définition op Terms. 

When the court, in an action for personal Injuries, bas correctly In- 
structed the jury in respect to the défendants duty to use "ordlnary care" 
and "reasonable diligence," and Its liablllty for "négligence," and no re- 
quest Is made to hâve such terms defined, the court commlts no error In 
falling to give the jurj^ définitions thereof. 

3. 8ame — Notice. 

Plalntlffi was Injured In an accident caused by a telegraph wire whlch 
had been allowed by the company ownlng It to remain for more than 
two months sagglng across, and withln two feet of the surface of, the 
hlghway. Held, that he was not precluded from recovering damages be- 
cause neither he nor any one else had notifled the telegraph company of 
the condition of the wlre. 

8. Damages— Personal Injuries. 

Plalntlffi suffered a compound fracture of the leg, causing the bone to 
protrude through the flesh, and denudlng the bone of the perlosteum. 
More than 100 pièces of bone were taken out, and pièces of bone continued 
for over 20 months to worii out of the wound, durlng ail which tlme plaln- 
tlffi suffiered Intense pain. He was disabled for many months from attend- 
ing to business, incurred large expenses for médical attendance, and 
would probably be permaneutly lame. Beld, that a verdict of $15,000 
would not be set aslde as excessive. 

In Error to the Circuit Court of the United States for the District 
of Nevada. 

This was an action by Louis Engler against the Western Union 
Telegraph Company for personal injuries. The plaintifE recovered 
judgment in the circuit court for |15,000. A motion for a new trial 
was denied. 69 Fed. 185. Défendant brought error. Afflrmed. 

Torreyson & Summerfleld and Evans & Rogers, for plaintifE in 
error. 
E. S. Farrington, for défendant in error. 

Bef ore McKENNA, GELBEET, and EOSS, Circuit Judges, 

ROSS, Circuit Judge. This was an action for damages. The 
plaintiff in error was défendant in the court below. It built and 
operated a line of telegraph from the town of Elko to the town of 
Tuscarora, in Elko county, state of Nevada, which line crossed a 
public road of that county, called the "Old G-rand Prize Road." On 
the occasion of the accident which was the ground of the action, the 
défendant in error, who was plaintiff in the court below, was driving 
along the highway, when his herses struck the wire of the telegraph 
company, which had f allen from its proper place on the pôles to with- 
in about two feet of the ground, and, becoming frightened, suddenly 
turned and ran, thereby throwing the plaintiff in the suit from the 
vehicle in which he was riding, by which fall the plaintiff received 
a componnd, comminuted fracture of the ankle boues of the left leg. 
His left foot was doubled over, both bones protruding. through the 
flesh, and through his leather shoe into the ground, and were de- 
nuded of the periosteum for a space of 4| inches. The base bone 
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in the heel of the foot was also denuded of the periosteum. Over 
100 pièces of the denuded bones, some of them quite large, were 
subsequently, at varions times, remoTed. More than twenty 
months after the injury, pièces of bones were still working ont of 
the foot, and the cavities discharging pus. During ail of this time 
the plaintifif suffered intense pain. He was conflned to his bed for 
a period of six months, and for the flrst three months was compelled 
to lie on his back, without being able to turn on either side. At 
the time of the trial in the court below, he was compelled to use 
crutches. His physician testifled that in his opinion the plaintifE 
would be well and free from pain or further treatment in about 
three months from that time, but that the aukle joint would always 
be stiff, and that there would be a slight deformity of the foot. 
The testimony was that the plaintiff will be permanently lame. 
From the time of the injury to the time of the commencement of 
the suit, the physician's bill for médical attendance upon the plain- 
tiff amounted to |1,545, and his necessary expenses for nursing was 
over |800. From the time of his injury, the plaintiff was incapaci- 
tated from attending to his business, except for about two weeks, 
during which period he endeavored to give it some attention, but 
was obliged to discontinue his efforts in that direction. The jury 
awarded him damages in the sum of $15,000, with which verdict 
the court below refused to interfère, on motion made by the Com- 
pany for a new trial. 

But two points are pressed upon our attention by counsel for 
the plaintiff in error as grounds for a reversai of the judgment. 
One relates to the failure of the court below to "give to the con- 
sidération of the jury any rule of notice as to the plaintiff in error 
having had reasonable time to observe or notice the condition of its 
line, or being put upon inquiry as to any defect therein, or that the 
same was out of repair," and to the alleged failure of the court "to 
define négligence, reasonable care, or reasonable diligence"; and 
the other is the claim that the damages awarded were excessive, 
and should not, therefore, be permitted to stand. 

The court below instructed the jury, among other things, as fol- 
lows : 

"A telegraph company is bound to use ordinary care and reasonable dili- 
gence to place and keep its telegraph Une and wires in a saf e condition, where 
It extends over or along the public, traveled road. If you believe from the 
évidence that the défendant failed to perform such duty, and that by reason 
of its négligence, or the négligence of its servants or agents, in that regard, 
Its line of wire was sufCered to hang over the road so low at the point where 
it crosses the old Grand Prize road, as has been testifled to by the witnesses, 
as to obstruct the public travel upon such road, and to be in such a danger- 
ous condition that by reason thereof the plaintiff, while exercising reasonable 
care on his part, received the injury complained of, then the défendant is 
liable, and you may find a verdict for the plaintiff. If you should find from 
the évidence that the défendant has not been guilty of any négligence, as I 
hâve explained to you, it will be your duty to flnd a verdict in favor of 
the défendant. But if you should find from the évidence that the défendant 
was guilty of négligence, and that by reason of such négligence the plaintiff 
was Injured, then you must consider the question whether or not the plaln- 
tlfC was guilty of any négligence which contributed to the Injury which he 
received." 
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No objection is made to the instruction of the court upon the 
subject of contributory négligence. If the défendant wished the 
court "to deflne négligence, reasonable care, or reasonable dili- 
gence," it ought to hâve asked the court to do so. Not having 
asked any such instruction, the appellate court cannot reasonably 
be expected to reverse a judgment for the failure of the trial court 
to deflne terms used in instructions which are too clear to be mis- 
understood by the ordinary mind. The évidence contained in the 
record is to the effect that the wire which was the cause of the 
accident to the plaintifE had been permitted by the défendant Com- 
pany to hang in its fallen position across the highway, at from IJ 
to 2 feet from the ground, for a period of about two months and a 
half. Counsel for plaintifE in error seem to think that, notwith- 
standing this fact, a party injured by such gross négligence is pre- 
cluded from recovering damages therefor unless he, or somebody 
else, had notifled the company of its own neglect. We hâve no 
hesitancy in denying the soundness of any such position. It v?as 
the duty of the company to exercise proper supervision over its 
own lines, and to maintain its wire in such a position as not to 
injure those lawfully traveling the public highway with due cau- 
tion, and without fault on their part. 

We see no just ground to hold excessive the amount of damages 
awarded by the jury, and with which award the experienced and 
able judge before whom the case was tried refused to interfère. 
Damages, in such a case, said the suprême court in The City of 
Panama, 101 U. S. 453-464— 

"Must dépend very much upon the facts and circumstances proved at the 
trial. When the suit Is brought by the party for personal Injuries, there 
cannot bè any flxed measure of compensation for the pain and anguish of 
body and mInd, nor for the permanent Injury to health and constitution, but 
the result must be left to tum malnly upon the good sensé and dellberate 
judgment of the tribunal assigned by law to aseertain what is a just com- 
pensation for the Injuries Inflicted." 

The court below, in declining to set aside the verdict on the 
ground that the damages awarded were excessive, said : 

"The amount allowed by the jury in the présent case was large, but the 
injury was severe, and the bodily pain intense, and eontlnued for a long 
period of time. The plalntiff was présent in court. The condition of his 
foot was plalnly to be seen, and, with the testlmony of his physielan, the 
nature and estent of the Injury and of the bodily pain sufCered by the plain- 
tifE, was clearly and Intelligently presented to the jury. The injury and the 
pain were real. No attempt was made at the trial to magnify or exaggerate 
either the injury or the pain, as is sometlmes, in bad taste, attempted to be 
done in cases of this character. No appeal was made to the jurors to arouse 
either their passions, préjudices, or sympathy. There was nothlng at the 
trial, in the acts or conduet of the jury, or of any juror, to Indlcate in any 
manner that they were Influenced or controUed by any such feeling." 

Judgment aiBrmed. 
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SMITH V. SOUTHERN ET. 

(Circuit Court, N. D. Georgia. June 17, 1806.) 

Négligence— Question for Jury. 

In an action to recorer damages for personal Injuries, It appeared that 
the plaintiff, the foreman of a squad of track hands on a railroad, was 
taking two hand cars, one of which was out of repair, from one station 
to another. The disabled car was in the rear, and ran up very close to 
the other, when one of the men, who was sitting on the forward car, 
raised his foot and kicked the rear car back. Immediately afterwards 
the forward car ran ofC the track, Injuring the plaintW, who was riding 
on It. There was évidence tending to show both that the kick did, and 
that It did not, cause the derailment. Held, that this question, as well 
as the questions whether the kick was such an act of négligence as to ren- 
der the railroad company liable, and whether plaintifil was guUty of con- 
tributory négligence in running the disabled car too near the other, was 
properly left to the jury. 

Burton Smith, for plaintifl. 

Dorsey, Brewster & Howell, for défendant. 

NEWMAJN, District Judge. Smith was the foreman of a squad 
of track hands carrying two hand cars from one station to an- 
other. One of the hand cars was disabled and unflt for use. The 
disabled car was in the rear, and they were running along at a 
short distance from each other. He had hands on each car, pro- 
pelling them and riding on them. The rear car ran up very close 
to the front car, when one of the hands, who was sitting on the 
rear of tbe flrst car, with his legs hanging over the car, stretched 
out his right leg se that the rear car ran against his foot, and he 
gave it a push to keep it off of the front car. Immediately afterwards 
the front car jumped the track, and Smith, the foreman of the 
squad, and tht; plaintiff hère, was thrown from the car and injured. 
The plaintifl brought suit for damages, and there was a verdict for 
the défendant. He now moves for a new trial, on the ground that 
the verdict was erroneous. The plaintifl's case was based, both by 
the pleadings and the évidence, and by the gênerai direction given 
to the case, on the ground that the kicking of the rear car threw 
the front car from the track, and that this was négligence. It is 
true that in the pleadings the near approach of the rear car to the 
front car was claimed to be a distinct ground of- négligence, but 
under the évidence it was clear that, if the kick was the cause of 
the derailment, it was the immédiate and proximate cause, and that 
while, necessarily, the near approach of the rear car enabled the 
man to give it tJie kick, still the kick, under the plaintifl's view of 
the case, must hâve been relied on as the distinct cause of the acci- 
dent. What would hâve occurred if the hand who was sitting on 
the rear of the front car had simply thrown up his legs and aJlowed 
the two cars to strike, would be mère spéculation. It was con- 
tended by the défendant that the kick did not cause the derail- 
ment, and there was considérable évidence pro and con upon this 
subject. It is also claimed that the kick to the rear car was not 
an act of négligence, but that it was a natural and proper thing 
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to do. Wlien it resulted, unfortunately it was unforeseen and not 
to be expected, and conseqnently not such a want of ordinary care 
upon the part of a f ellow servant as would render tiie company liable. 
It is also said, foi" the défendant, that the plaintiff himself was not 
f ree from fault, as he must be, by the statute of Georgia, in order to 
recover for the négligence of a fellow servant. It is contended that 
his running the two cars so close together, and one of them a dis- 
abled car, which could not be readily controlled, was a négligent act, 
and that this négligence on his part really brought about the condi- 
tion of things which resulted in the accident. 
My conclusions are: . 

1. That there was sufScient évidence to justify the jury in find- 
ing that the kicking of the rear car was not sufflcient to account 
for the derailment of the front car; that there must hâve been some 
other and unknown reason for it. This point was contested, and 
there was évidence both ways. 

2. That the jury was justified in flnding for the défendant as to 
its contention that the act 6î the hand who gave the rear car the 
kick was not such an act of négligence as would render the défend- 
ant company liable. This issue was distinctly made in the case, 
and was submitted by the court to the jury. 

3. There was abundant évidence to justify the jury in concluding 
that the foreman — the injured person — ^himself put in motion the 
chain of events which culminated in the accident to himself, and 
that the manner in which he was moving thèse hand cars at the 
time of the accident was négligence. This was also an issue in 
the case as to which there was évidence, and which was submitted 
by the court to the jury. 

Certain requests to charge made by the plaintiflf were not given 
by the court, and this is claimed, on motion for new trial, to hâve 
been error. ; An examination of the requests to charge, and the 
charge as given, shows that the case was fairly submitted to the 
jury on aU points involved, and that this ground of the motion is 
without merit. The verdict being supported by the évidence, and 
there being no such error in the instructions given to the jury as 
would justify a new trial, the motion is overruled. 



SLOSS IRON & STEEL CO. v. SOUTH CAROLINA & G. B, 00. 
(Circuit Court, D. South Caroline. July 2, 1896.) 

1. COSTS— WlTNBSSES— VOLUNTART AtTENDATTCB. 

A party Is entitled to the per diem allowance and mlleage for tlie attend- 
ance of -witnesses who hâve attended without subpœna, and hâve elther 
been sworn and examined, or not sworn, because their évidence was made 
unnecessary by a rullng oi the court. 

3. SaMB— MlLBAGK. 

A party Is entitled to tax mlleage for the attendance of witnesses only 
to the estent of 100 miles, when the witnesses réside more tban that dis- 
tance from the place of trial of "the cause, and out of the jurlsdlction. 
8. Same— Dépositions. 

A party la entitled to tax costs for any déposition taken In the cause, 
and to whloh no exception is made, though it is not read or offered In 
évidence on the trial. 
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Smytlie, Lee & Frost, for plaintifE. 
J. W. Barnwell, for défendant. 

SIMONTON, Circuit Judge. This case cornes up on an excep- 
tion to the taxation of costs made by the clerk. Th.ere are two ex- 
ceptions. 

Roberts and McQueen, citizens and résidents of Birmingham, Ala., 
attended the trial of the case, witnesses for the plaintiff, not un- 
der subpœna. The latter was sworn and examined. The former 
was présent, but was not sworn. A ruling of the court as to the 
issue before the jury prevented him f rom going on the stand. Plain- 
tiff has eharged per diem and mileage from Birmingham for each of 
thèse witnesses. The clerk has allowed the per diem, but has not 
allowed mileage for more than 100 miles. PlaintifE excepta to this. 

Two questions are made : 

First. Are they entitled to pay as witnesses, in the absence of the 
subpœna? Judge Deady, in Spaulding v. Tucker, 2 Sawy. 50, Fed. 
Cas. No. 13,221, holds that the subpœna is necessary, and his con- 
clusion has been foUowed by other judges. With déférence, I can- 
not concur in this view. The costs of witnesses are a part of his 
disbursements, to which the successful party is entitled, The pur- 
pose of the subpœna is to enforce attendance. If it be disobeyed, 
the party summoned can be attached; but, if he attend without 
compulsion, he is entitled to compensation. This is the conclusion 
reached by Mr. Justice Gray on circuit, in U. S. v. Sanborn, 28 Fed. 
302, and was concurred in by Mr. Justice Brown (then district judge) 
in The Vernon, 36 Fed. 116. In the conflict of persuasive authority, 
the two cases just cited will be foUowed. 

The next question présents greater difflculty: To what mileage 
are thèse witnesses entitled? Must they be paid for coming from 
and for returning to Birmingham, which is out of the jurisdiction, 
and more than 100 miles from the place of trial, or must their mile- 
age be limited to 100 miles? The practice in the circuit courts 
on this question différa. In the First circuit the witness is enti- 
tled to the whole mileage, without any limit as to 100 miles, and 
without regard to his résidence within the jurisdiction. U. S. t. 
Sanborn, 28 Fed. 302; Prouty v. Draper, 2 Story, 200, Fed. Cas. No. 
11,447; Whipple v. Cotton Co., 3 Story, 84, Fed. Cas. No. 17,515; 
Hathaway v. Roach, 2 Woodb. & M. 63, Fed. Cas. No. 6,213. In the 
Second circuit the rule is to the contrary of that in the First cir- 
cuit. Anon., 5 Blatchf. 134, Fed. Cas. No. 432 (Mr. Justice Nelson 
and Shipman, J.); Beckwith v. Easton, 4 Ben. 357, Fed. Cas. No 
1,212; The Léo, 5 Ben. 486, Fed. Cas. No. 8,252; Buffalo Ins. Co. 
V. Providence & S. S. S. Co., 29 Fed. 237; The Syracuse, 36 Fed. 
830. So, also, in the Third circuit the rule is the same as in the 
Second circuit. The Progresso, 48 Fed. 240. The Sixth circuit 
concurs with the Second and Third circuits. The Vernon, 36 Fed. 
117. So does the Eighth circuit Pinson t. Bailroad Co., 54 Fed. 
464. And in the Ninth circuit the same rule prevails. Spaulding 
V. Tucker, 2 Sawy. 50, Fed. Cas. No. 13,221; Haines v. McLaughlin, 
29 Fed. 70. There is no reported case in the circuit court on this 
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point in this circuit, and none witMn my knowledge. In the case 
of In re Williams, 37 Fed. 325, a witness for the govemment in the 
district court was allowed mileage from his résidence in New Jer- 
isey. That, howerer, was a criminal case, and, although the case 
does not State it, was decided under the conviction that the testi- 
mony of the witness could not hâve been taken by déposition or com- 
mission. An accused person has the right to be confronted with 
the witnesses against him. Amend. Const U. S. art. 6. The ques- 
tion was made, but not decided, in Young v. Insurance Co., 29 Fed. 
273. The law compensâtes a witness for attending upon the court, 
because, in obédience to its mandate, he has tumed aside from his 
ordinary avocations to assist in the promotien of justice. It can 
compel him to do so, and, of course, he will then be compensated. 
Even if he does not await the process of the court, and attends with- 
out it, his voluntary service will be compensated. This is because 
he has come voluntarily when he might hâve been compelled to 
corne. But a witness residing more than 100 miles from the place 
of trial cannot be compelled to attend the court ; and, if he attends 
without compulsion, it is not a waiver of the subpœna, or an obédi- 
ence to the authority of ' the court without requiring an express 
order, but a voluntary attendance controUed by some other motive. 
Besides this, great weight can be attached to the argument ab in- 
convenienti. If mileage can be taxed for witnesses from their place 
of résidence, the burden of litigation could not be borne. This 
country is so vast, and its population so closely interwoven in their 
domestio and business relations, that in a large number of cases 
the testimony of witnesses residing out of the jurisdietion is need- 
ed. For this reason, witnesses can be examined by commission and 
by déposition. But if, instead of adopting this mode, the witness 
should attend in person from a remote part of this country or from 
abroad, the costs of the case might be ruinons. In the divergence 
of opinion of judges of eminence, this court concurs with the major- 
ity of the courts, and adopts the views expressed by Judge Brown in 
The Vernon, 36 Fed. 116, including his qualification of the nile. 
Cases may occur — exceptional cases, of rare occurrence — in which 
the présence of a witness is absolutely necessary. Such cases can 
be provided for by spécial order, and full mileage be allowed. In 
the présent case the exception to the taxation by the clerk is over- 
ruled. 

The other exception is taken by the défendant. Certain déposi- 
tions were taken for défendant in this cause. Under the runng of 
the court directing a verdict, thèse were not used at the trial. The 
plaintiff has charged costs for them. The clerk allowed the costs, 
and défendant excepted. The language of the statute is "for each 
déposition taken and admitted in évidence in a cause." 10 Stat. 
162. Now, the déposition was taken; no exception was made there- 
to; and, as the déposition was that of the défendant, it can safely 
be assumed, at least as to it, that no exception could be taken. It 
was therefore in a sensé admitted in évidence in a cause to be used 
as évidence. As Mr. Justice Nelson says in Nail Factory v. Corn- 
ing, Fed. Cas. No. 14,197, this language of the statute "relates to 
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testimony taken out of court under authority, which will entitle it 
to be read as évidence." The service in taking a déposition is ren- 
dered when it is taken, and for this compensation is given. Merely 
reading or listening to it during the trial is service of another char- 
acter. The exception is disallowed. 



HOLYOKB MACH. CO. v. JOLLY et al. 
(Circuit Court, D. Massachusetts. June 23, 1896.) 
No. 150. 

Patents — Anticipation — Watbb Wheels. 

The McCarmlck patent. No. 265,689, for an Improvement In turbine 
water wheels, consisting In providlng the actlng face of the buckets 
wlth corrugatlons to better retain the water thereln, and in so con- 
structlng thèse corrugatlons that substantially equal amounts of water 
wlU pass through them, is void, because of anticipation and want of 
invention. 

This was a suit in equity by the Holyoke Machine Company 
against James Jolly and others, for alleged infringement of a patent 
for an improvement in water wheels. 

John L. S. Roberts, for complainant. 

George D. Robinson and William H. Chapman, for défendants. 

CARPENTER, District Judge. This is a bill in equity to enjoin 
an alleged infringement of the second claim of letters patent No. 
265,689, issued October 10, 1882, to John B. McCormick, for water 
wheel. The claim is as follows: 

"(2) The buckets provided with water-guldlng grooves or corrugationa 
on their acting faces, substantially as and for the purpose set forth." 

The scope of the invention is stâted by the complainant as fol- 
lows: 

"The invention in question relates more partlcularly to water wheels of 
the kind commonly known as 'turbine' wheels, in whleh the axis of ro- 
tation is vertical, the water enterlng a,t the sides and strlking against th() 
face of the buckets, so called, giving the wheel a rotâry motion. One ot 
the inventions mentloned In the preamble of the patent in suit consists in 
providlng the acting face of the buckets of a turbine wheel with corruga- 
tlons in order to enable the water to be better retained thereon, and thereby 
produclng an inereased force. Another invention mentloned relates to th;; 
construction of thèse grooves or corrugatlons by which the water is guided, 
so that substantially equal amounts of water will pass through them." 

Interpreting the patent in this way, I flnd the claim fuUy antici- 
pated by letters patent No. 21,578, of September 21, 1858, to Alpha 
Smith; No. 60,983, of January 1, 1867, to Anthony Wrealsh and 
William Burns; No. 116,071, of June 20, 1871, to George W. Léon- 
ard; and No. 172,140, of January 11, 1876, to John B. McCormick 
and James L. Brown; and I therefore flnd that the claim involves 
no patentable invention. 

The bill will be dismissed. 
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liA. rONCIBRB COMPAGNIB D'ASSTJRANCHS CONTRE LES RISQUES 
DE TRANSPORTS DE TOUTE NATURE v. KOONS et al. 

(Circuit Court of Appeals, Ninth Circuit. June 1, 1896.) 

No. 278. 

Marine Insurance — Interprétation of Polict — Settlembnt op Loss. 

An Insurance company Issued a policy of marine Insurance to K., on 500 
cases of salmon, on a voyage from Portland, Or., to New ïorii. The 
policy provided that perisbable articles were insured only agalnst gênerai 
average and absolute total loss, and the insurer should not be llable for 
a constructive total loss if any portion of the articles were delivered In 
specie at the port of destination. It also provided that the merchandlse 
was warranted by the Insured free from particular average and partial 
loss, unless caused by périls Insured agalnst, and amounting to 50 per 
cent, or more on the sound value of the whole shlpment at the port of 
delivery, and ail such loss should be settled on the principles of salvage 
loss, with beneflt of salvage to the insurers. The vessel on which the 
goods were shipped sustalned damage from a péril insured agalnst, which 
made It neeessary for her to put Into San Francisco, where 392 of the 500 
cases of salmon, belng found to be damaged, were sold by the master, the 
remainder belng carried to New ïorJs, where a part arrived in sound con- 
dition. Eeld, that the clause in the policy, requiring a partial loss to 
be "settled" on the principles of salvage loss, applied to the ascertainment 
of the loss as well as to ita payment, and, the loss sustalned amounting, 
when ascertained on such principles, to more than 50 per cent, of the 
sound value of the goods at New York, the Insurance company was liable. 

Appeal from the District Court of the United States for the 
Northern District of California, 

There was a libel in admiralty by Frederick A. Koons and others 
agalnst La Foncière Compagnie D'Assurances to recover a bal- 
ance claimed to be due on a policy of Insurance, The district 
court gave judgment for the libelants. 71 Fed. 978. Défendant 
appealed. Afiarmed. 

Androa & Frank, for appellant 
Charles Page, for appellees. 

Before GILBEET and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge. This case was submitted to the court 
below upon an agreed statement of facts, from which it appears 
that on the 8th day of July, 1892, the appellant underwrote a policy 
of marine insurance, whereby it insured, in the sum of |3,000, 
on account of concemed, 500 cases of salmon, valued at 13,000, 
laden on the bark Belle of Oregon for a voyage from Portland, 
Or., to the port of New York, "beginning the adventure upon the 
said property or interest from and immediately following the load- 
ing thereof on board said vessel at Portland, aforesaid, and so 
shall continue and endure until said property or interest shall 
be safely landed as aforesaid." The périls insured against were 
those of the seas, etc. The vessel sailed from Portland on the 
8th day of August, 1892, and in the course of the voyage sustalned 
sea damage to an extent that rendered it neeessary for her to 
proceed to San Francisco as a port of dlstress, where she arrived 
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September 21, 1892. On her arrivai there it was found that 392 
of the 500 cases of salmon were so badly damaged that they could 
net bear transportation to New York, and were at San Francis'co 
sold by the master at public auction for the beneflt of ail con- 
cerned, the gross proceeds realized at the sale being $1,415.84, 
and the net proceeds $1,341.50. After having been repaired at 
San Francisco, the vessel proceeded on her voyage, and arrived 
at New York on or about March 18, 1893. On the arrivai of the 
vessel at that port it was found that 43 of the 108 cases of salmon 
that were reshipped at San Francisco were damaged to the es- 
tent of 35 per cent. The remaining 65 cases were delivered in 
good order. The sound value of the salmon at New York at the 
time of the arrivai of the vessel at that port was |6.80 per case, 
and the expense at New York for appraising the damage was 
$10. By the mémorandum clause of the policy it was agreed 
between the parties "that bar, bundle, rod, hoop, and sheet iron, 
wire of aJl kinds, tin plates, steel cutlery, hardware, and ail other 
articles subject to riist, madder, sumac, willow and wicker ware 
(manufactured or otherwise), sait, guano, cigars except in tin pack- 
ages, fireworks, saltpetre, grain and seeds of ail kinds possessing 
the power of germination, tobacco, Indian meal, fruits (whether 
preserved or otherwise), cheese, dry flsh, vegetables and roots, 
rags, hops, hempen yarns, bags, cotton bagging, and other articles 
used for bags or bagging, pleasure carriages, household furniture, 
printed books, personal efEects, paintings, statuary, engravings 
and prints, skins and hides, musical instruments, looking glasses, 
ice, and ail other articles that are perishable in their own nature, 
are hereby insured only against gênerai average and absolute to- 
tal loss; and the insurers are not to be held liable hereunder for 
any constructive total loss on such articles, if any portion thereof 
be delivered in specie at the port of destination." By clause 3 
of the agreements and stipulations limiting the risk undertaken 
in the earlier part of the policy, it was provided that ail merchan- 
dise not excepted from the mémorandum clause "is hereby war- 
ranted by the insured free from particular average and partial loss, 
unless occasioned by stranding, sinking, flre, collision, or other 
extraordinary péril hereby insured against, and amounting to 
fifty per cent, or more on the sound value of the whole shipment 
at the port of delivery; and ail such loss shall be settled on the 
principles of salvage loss, with beneflt of salvage to the insurers." 
The sole contest betwefen the parties to the suit is whether the facts 
show that the appellees hâve suffered a 50 per cent, loss, within 
the meaning of the policy. If they hâve, the judgment of the court 
below was right, and should be affirmed; if they hâve not, the judg- 
ment must be reversed. 

The question is not, what would hâve been the rights and ob- 
ligations of the respective parties under the gênerai principles of 
the law of marine Insurance, in the absence of the provisions of 
clause 3; but what is the true meaning of that clause, considered 
in connection with the other provisions of the policy? Thus read, 
and considering it in connection with the agreed facts, it is clear 
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that the contract of insurance in question was not limited by the 
provisions of clause 3 if the loss sustained by the appellees amount- 
ed'to 50 per cent, or more of the sound value of tiie whole ship- 
ment at the port of delivery. Tlie sound value of the whole ship- 
ment at the port of delivery, as agreed upon by the respective par- 
ties, was 16.80 per case, amounting to |3,400. If the loss sustained 
by the appellees amounted to 50 per cent, of that sum, — ^that is to 
say, to |1,700, — then, manifestly, the contract of insurance waS not 
limited by the provisions of clause 3, and the insurer is liable. The 
real question, therefore, is, how is the loss sustained by the ap- 
pellees to be ascertained? If the contract of the parties itself dé- 
clares the method, that method must, of course, control. If, on the 
contrary, the contract does not so provide, then resort must be had 
to the gênerai principles of the law of marine insurance for a solu- 
tion of the question. As has been seen, clause 3 concludes M^ith the 
words, "And ail such loss shall be settled on the principles of sal- 
vage loss, with beneflt of salvage to the insurers." It is contended 
on the part of the appellant, and properly so, tbat the word "such," 
hère used, refers "to the particular average and partial loss" men- 
tioned in the former portion of the clause; and it is further in- 
sisted by the appellant that when, by the contract, the parties pro- 
vided that such loss should be "settled" on the principles of salvage 
loss, with beneflt of salvage to the insurers, they were not pro- 
viding the method by which such loss should be ascertained, but 
for the manner in which it should be paid. This is giving to the 
word "settled," in the connection in which it is used, too restricted 
a meaning. Ordinarily, the settlement of a loss insured against ex 
vi termini includes an adjustment of the amount to be paid, as 
well as the payment of the amount when ascertained; and we 
think it clear that such is its meaning as used in the policy in ques- 
tion. The loss sustained by the appellees is, therefore, under the 
terms of the contract, to be ascertained in accordance with the 
principles of salvage loss, with beneflt of salvage to the insurers. 
That the loss in question, adjusted in accordance with those prin- 
ciples, excéeded 50 per cent, of the sound value of the whole shîp- 
ment at the port of delivery, is obvions, and, indeed, is not denied 
by the learned proctor for the appellant. 

In thus giving effect to what we think is the- meaning and întent 
of the contract that the pai'ties themselves made, no injustice re- 
sults to the appellant. The insurer agreed to pay the assured for 
any particular average and partial loss sustained by a péril insured 
against, in the event such loss should amount to 50 per cent, or 
more of the sound value of the whole shipment at the port of de- 
livery, at the same time, and as a part of the contract, stipulating 
that such loss, if sustained, should be settled upon the principles 
applicable to a salvage loss, with beneflt of salvage to insurer. It 
thus reserved to itself the full beneflt of salvage. Under the cir- 
cumstances, it is just, as well as matter of contract, that the loss 
sustained by the appellees by the necessary sale at San Francisco 
of the 392 casés of salmon be treâted as a total loss to them. Judg- 
meut aflSrmed, 
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SHORT et aL T. HEPBURN. 

(Cancntt Court of Appeals, Flfth Circuit June 15, 1890) 

No. 491. 

1. CractriT Court— JuRiBDicTioN— Suit bt Eeceivbr of Natiokal Bafk. 

The United States circuit court lias jurlsdiction of a suit brought by the 
Btatutory receiver of a national bank, without référence to the citizenshlp 
of tlie parties. 

8. StATB AMD FEDERAL COUBTS — ACTION PeNDING. 

The pendency of a suit In a state court is not necessarily a bar to a suit 
in a fédéral court between the same parties, involTing the same issues. 

8. Shbrifps — Salk of Land outsidb Coukty. 

A sheriff in Texas hàs no power to levy upon or sell land lying outslde 
bis county; and his deed, describing by metes and bounds land purporting 
to hâve been levied on and sold, part of which lies outslde his county, is 
vold as to such part. 

A. Fbauddlent Convbtances— Fictitious Person. 

In an action involving the validity of a tltle claimed by défendant to hâve 
been acqulred under attachment and exécution agalnst one C, whlle plaln- 
tiff charges that C. was a fictitious person, and the deed to hlm and the 
proceedings agalnst hlm weie parts of a scheme of his supposed grantor 
to defraud his credltors, it is error to charge the jury elther that, If O.'s 
whereabouts were unknown, It would malie his tltle to the property imma- 
terial, or that the fact that C. veas a fictitious person would entitle the 
plalntlff to recover, irrespective of the circumstances under which défend- 
ant acquired his tltle. 

6. Same — Record Titlb. 

Where both parties to an action claltQ tiUe to land under légal proceed- 
ings, those through which défendant dérives tltle belng alleged to be fraud- 
ulent, it Is réversible error to instruct the jury that, upon the record évi- 
dence, the title Is vested In the plaintlfC, whereas in fact the défendant 
hàs the better title, unless it is defeated by fraud. 

In Error to the Circiiit Court of the United States for the East- 
em District of Texas. 

M. L. Morris and W. M. Oow, for plaintiffs in error. 
W. S. Simpkins, for défendant in error. 

Before PAEDEE and McCOEMICK, Circuit Judges, and SPEER, 
District Judge. 

PARDEE, Circuit Judge. The fîrst assignment of error com- 
plains of ralings on a plea to the jurisdiction of the court and on 
a plea of lis pendens. The suit was instituted by the statutory re- 
ceiver of the Merchants' National Bank of Dallas, and the circuit 
court had jurisdiction to entertain the suit, without référence to 
the citizenship of the parties. Price t. Abbott, 17 Fed. 506; Ste- 
phens V. Bernays, 41 Fed. 401; Gibson v. Peters, 150 U. S. 342, 14 
Sup. et. 134. The pendency of a suit in a state court is not nec- 
essarily a bar to a suit in the United States court between the same 
parties, invoMng the same issues. Stanton v. Embrey, 93 U. S. 
548; Gordon v. Gilfoil. 99 U. S. 168. 

The second, third, and fourth assignments of error charge the er- 
roneous admission of évidence showing a levy on the individuaJ 
property of a partner under a judgment and exécution against th© 
v.75F.no.4 — 8 
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firm. A question similar was before tMs court in the case of 
Fleischman t, Bowser, 23 U. S. App. 494, 10 C. C. A. 370, and 62 
Ped. 359; and the ruling in tliat case, adverse to the contention, 
disposes of thèse three assignments of error. 

The next eleven assignments (the flfth to the fifteenth, inclusive) 
charge error in the admission of évidence as to the doings and 
transactions of James B. Simpson, which évidence tended to show 
that the deed executed July 21, 1891, conveying the land in contro- 
versy to Kenneth Cayce, was simulated and fraudulent, and that the 
said Kenneth Cayce, the grantee in said deed, and through vi'hom 
plaintiff in error derived title, was a nonexisting, flctitious person, 
incapable of contracting, or of suing and being sued. The doors 
appear to hâve been opened very wide on thèse issues, and the trial 
court went to the very verge, if not beyond, in admitting évidence 
offered. As, however, the issues involved were somewhat novel, 
and the resulting questions of law far-reaching, there was no ré- 
versible error in the rulings complained of. 

The main objection to the admission of the évidence was to the 
effect that as Simpson had conveyed to Cayce, and KeUy in good 
faith had acquired Cayce's title, proof of the transactions of Simp- 
son subséquent to his conveyance was immaterial and irrelevant, 
not affecting Kelly. This objection whoUy overlooks the issues as 
to the good faith of Simpson, and the existence of Cayce, as well as 
the direct issue tendered, that KeUy himself was a tool and confed- 
erate of Simpson in the matter of putting his property beyond the 
reach of creditors. 

The sixteenth assignment of error is to the effect that the court 
erred in admitting, over the objections of plaintiff in error, certain 
copies of the foUowing recorded instruments : Powers of attorney 
from Kenneth Cayce to M. L. Eobertson, dated January 28, 1892, and 
acknowledged the same day at Dallas, Tex., before J. B. Simpson, 
notary public; and a deed purporting to be executed by Kenneth 
Cayce, per his attorney, M. L. Eobertson, to U. F. Short, conveying 
ail the land in controversy, dated March 2, 1892, and acknowledged 
May 23, 1892; and a simUar power of attorney from A. B. Seegar 
to M. L. Eobertson, dated December 21, 1891, and one from Frank 
Olin to M. L. Eobertson, dated October 30, 1891, and one from Ed- 
gar Q. Alger to M. L. Eobertson, dated August 2, 1891, ail acknowl- 
edged before J. D. Simpson, as notary. The objection made to the 
admission of the certifled copies of thèse documents is that they 
were not flled as évidence, and no notice was given that they 
would be offered as affecting the rights of the plaintiff in error; and, 
besides, they are immaterial and irrelevant. Thèse documents were 
not offered as a part of the title of the plaintiff, but as bearing on 
the issue that the deed from James B. Simpson to Kenneth Cayce 
was simulated and fraudulent. 

The seventeenth assignment of error is that the court erred in re- 
fusing to give to the jury the gênerai charge in favor of William 
Kelly, plaintiff in error. The évidence upon the real issues of the 
case was confllcting, and the charge requested was properly refused. 

The eighteenth and twenty-eighth assignments relate to the 
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charge to tte jury as ^ven, and the refusai to charge as requested, 
in regard to the effect of an exécution levied upon, and a deed of, 
land lying in Upshur county, Tex., by the sherifE of Camp county, 
Tex. The plaintiff in error requested the court to charge the jury 
to find for William Kelly, défendant and cross complainant, for so 
much of the tract of land m controversy as was situated in Upshur 
county. This the court refnsed, and chai^ed the jury to the con- 
trary, as foUows: "That the exécution sale and deed by the sheriff 
of Camp county, Tex., conveys aU the land in controversy lying in 
both Camp and Upshur counties." One of the titles relied upon by 
the plaintiff in the court below was derived from the proceedings 
in the suit of the Merchants' National Bank t. Simpson, Perkins & 
Co., in the circuit court of Dallas county, Tex., in which an attach- 
ment was issued February 20, 1892, addressed to the sherifl of Camp 
county, Tex., which was by him levied on the entire tract as lying in 
both Camp and Upshur counties. The judgment of foreclosure in 
that suit describes the land attached as lying and situated in Camp 
county, and the order of sale purports to foUow the return of the 
sheriff on the attachment and the judgment of foreclosure, and is 
addressed to the sherifE of said Camp county. The levy and sale, 
as shown on the retum by said sheriËf, are of the property as de- 
scribed in the order of sale, and the sheriËE's deed recites a sale of 
land lying and situated in Camp county, but describes the land by 
metes and bounds as described in the attachment levy and judgment 
of foreclosure. In regard to the levy by attachment, Rev. St Tex. 
art 160, reads: "A writ of attachment shall issue direeted to the 
sheriff or any constable of any county where property of the de- 
fendant may be supposed to be, commanding him to attach," etc 
And article 161 reads: "Several writs of attachment may, at the 
option of the plaintiff, be issued at the same time or in succession, 
and sent to différent counties." In regard to exécutions, article 
2279 of the same Statutes reads: "Where the exécution of any writ 
in the nature thereof requires the sale or delivery of speciiic real or 
Personal property, it may be issued to the county where the property 
or some part thereof may be situated." And article 2303 is : "Eeal 
property taken by virtue of any exécution shaU be sold by public 
auction at the courthouse door of the county," etc. Considering 
thèse statutes, the suprême court of Texas, without contradiction, 
so far as we are advised, hâve uniformly held that a sberifl's sale 
of lands lying outside of his county is void. Alred v. Montague, 
26 Tex. 733; Casseday v. Norris, 49 Tex. 613; Lewis v. Dennis, 54 
Tex. 487; Terry v. O'Neal, 71 Tex. 594, 9 S. W. 673. Counsel for de- 
fendant in error cites, as modifying the foregoing décisions, Oppen- 
heimer v. Eeed (Tex. Civ. App.) 32 S. W. 326; Smith v. Perkins, 81 
Tex. 157, 16 S. W. 805; WUliams v. Haynes, 77 Tex 283, 13 S. W. 
1029. An examination of thèse cases shows that they are inap- 
plicable, and do not affect the proposition that a sale by a sheriJï 
of land lying and situated outside of his bailiwick is void. It fol- 
lows that the coiu^: erred in refusing tihie charge as requested, and 
ia giving that part of the charge relating to land in Upshur county. 
The nineteenth, twentieth, twenty-ûrst, twenty-second, twentj- 
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tMrd, and twenty-fourth. assignments of error related to spécial re- 
quests to charge the jury in favor of William Kelly, complainant 
and cross complainant in the court below, each of which is ob- 
jectionable, because calculated to mislead and confuse under the 
issues in this case. In some the law applicable is correctly stated, 
but not the whole law. In others the statements of f act are incom- 
plète, and issues ignored which, if found by the jury ta favor of the 
plaintiff, would hâve entitled him to recover, notwithstanding law 
and matter contained in the requested charge. No one of thèse re- 
quested charges to the jury was coiTect and complète in and by it- 
self. 

The twenty-iifth assignment of error is that the court erred in re- 
fusing the spécial charge as foUows: 

"If you flnd and believe from the évidence that Wm. Kelly in good falth 
acqulred a bona flde debt agaiiist Kenneth Cayee, belleving such a man ex- 
Isted, and you further flnd and believe from the évidence that no such a man 
exista, or his whereabouts are unknown, and if you find that Wm. Kelly found 
the land in controversy in the name of Kenneth Cayee, and sued on said debt, 
and attached said land as the property of said Cayee, and, through judgment 
of foreclosure, exécution sale, and sheriff's deed, acquired title thereto, then 
I charge you to flnd for Wm. Kelly the land in controversy." 

The record shows that, whUe the above charge requested was re- 
fused, the court chargea the jury on the same subject as foUows: 

"The évidence shows the attachment under which plaintiff claims was levied 
February 22d, 1892, and that under which Wm. Kelly claims March 4th, 1802. 
Wm. Kelly claims that he in good faith contracted his debt; but thé only ques- 
tion for you to détermine is, was the conveyance of Jas. B. Simpson to Ken- 
neth Cayee simulated or a contrlvance to defraud? • * * If you believe 
from the évidence that .Tas. B. Simpson, in good faith and for a valuable con- 
sidei-ation, cohyeyed the land in controversy to Kenneth Cayee, and the deed 
was executed and delivered, and said Gayee acted in good faith, even though 
said Simpson may hâve intended to defraud, tlils cannot affect Cayee, and 
your verdict should be for défendants." 

The charge as requested was incorrect, as it déclares that, al- 
though such a man as Kenneth Oayce existed, if his whereabouts 
were unknown his title to the land in controversy was "whoUy imma- 
terial. The charge as given subatantially instructed the jury that, 
if the conveyance of James B. Simpson to Kenneth Cayee was sim- 
ulated or à contrlvance to defraud, the plaintiff must recover ; and 
this irrespective of circumstances under which William Kelly ac- 
quired his title, through process of attachment, judgment, and fore- 
closure against Cayee, who held the title under conveyance from 
Simpson. The subséquent instruction that if Simpson was in good 
faith, and Cayee acted in good faith, even though Simpson may hâve 
intended to defraud, their verdict should be for the défendants, is 
conflicting wlth the former part of the charge above referred to, and, 
in connection therewith and with the further instruction that, if the 
jury believed Cayee did not exist, they should find for the plaintiiï, 
rendered the whole charge on the subject misleading, and undoubt- 
edly tended to' confuse the jury, 

The twenty-sixth assignment of error complains that the court 
eharged the jury as follows: "The court charges you that title to 
the land is vested in plaintiff upon the record évidence in the case, 
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unless defeated by a further issue hereinafter submitted to you." 
Under the record évidence in the case, ail the parties claim title 
through James B. Simpson, wlio, on July 21, 1891, executed a war- 
ranty deed in due form conveying tlie property in question to Ken- 
neth Cayce. Tliis deed was recorded on the 19tli of January, 1892. 
March 3, 1892, William Kelly caused the lands to be attached as the 
property of Kenneth Cayce, and by due proceedings, in the way of 
judgment, foreclosure of attachment lien, and sale, acquired ail the 
title that Kenneth Cayce had in the land. The title of plaintiff 
in the court below was acquired under proceedings in a certain suit 
wherein, at the term of the district court within and for the county 
of Marion, state of Texas, ending on the 21st day of January, 1892, 
Samuel Thurman recovered a Judgment against the flrm of Simp- 
son, Perkins & Co., and L. E. Pratt, J. B. Simpson, M. Perkins, and 
E. A. Stewart personaUy, for $924.96, with interest at the rate of 
8 per cent, per annum. • That judgment was recorded in Camp coun- 
ty, Tex., Februarj 20, 1892, and in Upshur county, Tex., February 
24, 1892. Execution was issued upon said judgment June 13, 1892, 
and was leyied on the land in controversy in Camp county on the 
14th day of June, 1892. Said land was thereafter sold under said 
exécution and levy, and acquired by the Merchants' National Bank 
of DaUas, whose title plaintiff in the court below asserted. It ap- 
pears, also, that February 20, 1892, the Bankers' & Merchants' Na- 
tional Bank of Dallas commenced proceedings in attachment against 
the firm of Simpson, Perkins & Co., and caused attachment to be lev- 
ied upon the property in controversy by the sherifE of Camp county. 
Thèse proceedings, thus instituted, culminated in a judgment, fore- 
closure of lien, sheriff's sale, and the acquisition of the property by 
the Bankers' & Merchants' National Bank of Dallas. Prom this, 
it is évident that the title to the land in controversy was not vested 
in the plaintiff in the court below upon the record évidence, but 
was vested in William Kelly. The instruction given not only misin- 
formed the jury, but necessaiily threw the burden of proof upon the 
plaintilï in error Kelly, when, in fact, he had the better title, unless 
the same was defeated by fraud. 

This disposes of ail the assignments of error presenting questions 
reviewable in this court. We notice in this case, as in many oth- 
ers, that the bill of exceptions brings up in its minutest détail ail 
the évidence offered in the court below; and that evidently with a 
view of presenting the cause to this court as on appeal, instead of 
by writ of error. Counsel hâve mainly directed their ai^uments 
to the case as one wholly. within the breast of the court, and as 
though this court was authorized to review the évidence, and, al- 
though conflicting, actually iind and détermine that James B. Simp- 
son was guilty of fraud, that Kenneth Cayce was a fictitious, non- 
existent person, and that Kelly and Short, the défendants in the 
court below, and many others, more or less reputable citizens of 
Dallas, not parties to the suit, were ail mixed up in the fraudulent 
transactions of James B. Simpson. For this reason, we give this 
opinion without an attempted statement of facts in the case, and 
carefuUy refrain throughout from reciting any one fact as proved 
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beyond the agreed fact that James B. Simpson waa tlie common 
source of title. The judgment of the circuit court is reversed, and 
the cause is remanded, with instructions to award a new triai. 



LOCKWOOD et aL v. WICKBS et aL 

(Circuit Court of Appeals, Eighth Circuit. December 2, 1895.) 

No. 62T. 

l. Final Appealablb Dbckeks— Patbnt Casks. 

A decree, entered after a full hearlng on the merlts, sustalnlng a patent, 
declaring infrlngement, awardlng a perpétuai injunctlon, ajid referring 
the cause to a master to ascertaln and report profits, is not a final appeala- 
ble decree. 

8. Appeals from Iktbrlocutort Decbebs. 

Act March 3, 1891, § 7, as amended by Act Feb. 18, 1895, authorlzes ap- 
peals not only from orders granting, contlnuin'g, etc., prellmlnary Injunc- 
tlons, but also from Interlocutory decrees made after full hearing on the 
merlts, graatlng an Injunctlon, and referring the cause to a master to 
ascertaln profits and damages. 

3. Bamb— Appbals in Patent Cases— Discbetion dp Coort Bblow. 

Where a patent Is sustalned after a full hearing on the merlts, the com- 
plainant should not be aUowed, under ail clrcumstances, to waive hla 
right to injunctlon, and thereby deprlve the défendant of an opportunity 
to appeal from the Interlocutory decree, under the provisions of Act March 
3, 1891, § 7. In cases in whlch the taklng of an account wonld involve 
much labor and expense, the trial court should award an injunctlon, even 
though the complalnant désirés to walve his right to such relief; In 
other cases, where the taJilng of an account would Involve llttie labor 
and expense, the complalnant should be i)ermltted to waive an injunctlon 
untll the decree becomes final. The détermination of this question rests 
in the Sound discrétion of the trial judge. The practlce should be so 
regulated as to avold a multlplicity of appeals when they can be avoided 
wlthout Injury to either party. 

4k Bamk— ExPiBATiON OF Patent— DiSMissAii of Appeal. 

An appeal in a patent case from an interlocutory decree awarding an 
Injunctlon and accounting must be dismissed when It appears that the 
patent has explred pendlng the appeal. Gamewell Pire Alarm TeL Co. v. 
Municipal Signal Co., 9 O. 0. A. 450, 61 Fed. 208, foUowed. 

Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

Robert H. Parkinson and P. H. Gunckel, for appellants. 
C.K.OflQeld and Chas. 0. Linthicum (H. S. Towle was with them on 
the brief), for appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This was a suit to restrain the in- 
fringement of letters patent of the United States, No. 212,526, 
which were issued on Pebruary 18, 1879, to H. D. Wickes and E. 
N. Wickes, the appellees, who were the complainants in the cir- 
cuit court. The bill of complaint contained the usual prayer that 
the letters patent might be decreed to be valid, and that the ap- 
pellants, J. E. Lockwood, C. H. Upton, and N. Nyberg, who were 
the défendants in the circuit court, be perpetualJy enjoined from 
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infringing the same, and for such furtlier équitable relief as might 
be deemed meet and proper. An answer and replication were 
filed, proofs were taken, and the case was regularly submitted to 
the circuit court for final décision. No application was made at 
any stage of the proceedings for an injunction pending the suit, 
and no such injunction was at any time awarded. After the 
circuit court had announced its détermination to enter a decree in 
favor of the complainants, in accordance with the prayer of the bill, 
the complainants' solicitors moved the court to enter a decree, 
prepared by themselves, which, in substance, adjudged that the 
complainants were the owners of the patent in suit; that the de- 
fendants were guilty of infringing the same; that they be required 
to account for the profits realized by said infringement; that the 
case be referred to a master to ascertain and report the amount 
of such profits, and that "the question of injunction be deferred 
and reserved until the coming in of the master's report." The 
circuit court denied the aforesaid motion. It thereupon modifled 
the proposed decree by adding thereto a clause that the défend- 
ants be perpetually enjoined and restrained from the further in- 
fringement of said patent, and, as thus modified, the decree was 
duly signed and enroUed. The présent appeal was taken from 
such decree before the report of the master had been filed. 

The first question to be considered is whether the appeal was 
properly taken, and whether this court has jurisdiction to enter- 
tain the same. It admits of no doubt that the decree from which 
the appeal was taken was not a final decree from which an appeal 
will lie, and that the appeal cannot be sustained on that ground. 
It did not dispose of ail the issues in the case, so that nothing re- 
mained to be done except to exécute the decree. The profits real- 
ized by the infringement had neither been reported nor ascertained, 
and until an account of the profits and damages had been taken, 
stated, and approved, the trial court retained jurisdiction of the case, 
and was at liberty to reyise or modify its decree. Perkins v. Foumi- 
quet, 6 How. 206, 209. It has always been held that such decrees 
are not final in such sensé that an appeal may be taken therefrom. 
Barnard v. Gibson, 7 How. 650; Hmniston v. Stainthorp, 2 WaU. 106; 
Crawford v. Points, 13 How. 11; Iron Co. t. Martin, 132 U. S. 91, 93, 
10 Sup. et. 32, and cases there cited. The right of appeal, however, 
is predicated on section 7 of the act of March 3, 1891 (2fi Stat. 826, c. 
517), which, as amended by the act of February 18, 1895 (28 Stat. 666, 
c. 96), now reads as foUows; 

"That where, upon a hearlng in equity In a district court or a circuit court, 
an injunction shall be granted, continued, refused, or dissolved by an Inter- 
locutory order or decree or an application to dissolve an injunction shall be 
refused in a case in •which an appeal frora a final decree may be taken 
under the provisions of this act to the circuit court of appeals, an appeal 
may be taken from such interlocutory order or decree granting, continuing, 
refuslng, dissolving, or refusing to dissolve an Injunction to the circuit court 
of appeals: provided, that the appeal must be taken within thirty days 
from the entry of such order or decree, and it shall take precedence in the 
appellate court; and the proceedings in other respects in the court below 
shall not be stayed unless otherwise ordered by that court during the pend- 
ency oî such appeal. • ♦ •" 



120 75 FEDERAL REPORTER. 

It has been generally supposed, or at least there are no déci- 
sions to the contrary, that the foregoing section of the act of 
March 3, 1891, was inserted in the act for the purpose of securing 
a right of appeal in those cases where, before the hearing of 
a case on the merits, an application for a preliminary injunction 
is either granted or refused, and in those cases where a prelimi- 
nary injunction is dissolved, in advance of a trial upon the merits, 
by some interlocutory order. It may be conceded that the statute 
is broad enough in its terms to conf er a right of appeal in every 
case where an injunction is granted, refused, or dissolved by an 
order or decree that is, in its nature, interlocutory; but it can 
hardly be presumed that it was the intention of congress to permit 
two appeals from a decree rendered after the trial of a case on its 
merits, merely because a portion of the relief consista in granting, 
continuing, refusing, or dissolving an injunction. If the statute 
is construed in its broadest sensé, and is held to confer a right 
of appeal whenever an injunction is granted, continued, or re- 
fused, then it may frequently happen that an appellate court will 
be called upon to hear and décide three or more appeals in the 
same case, which involve substantially the same question or ques- 
tions. For example, an appeal may be taken when the trial court 
grants a temporary injunction, an appeal may be taken when 
the temporary injunction thus granted is continued or made per- 
pétuai by an interlocutory decree rendered after a trial upon the 
merits, and a further appeal may be prosecuted on the coming iu 
of the master's report when the interlocutory decree is made 
final. We can hardiy suppose that it was the purpose of congress 
to thus enlarge the right of appeal and increase litigation and 
make it more burdensome and expensive. It seeras more reason- 
able to believe that section 7 of the act of Mârch 3, 1891, supra, 
was intended to confer the right of appeal in those cases only 
where, prior to a hearing on the merits, an injunction is granted, 
continued, refused, or dissolved, and that an injunction granted 
after a trial upon the merits, by a decree that is intended to settle 
the rights of the parties, is not within the provisions of the stat- 
ute, but is governed by the old rule that an appeal from such a 
decree can only be prosecuted after it becomes final. 

But, even if the appeal in the présent case was authorized by 
section 7 of the act of March 3, 1891, supra, there is another rea- 
son we think why it ought not to be sustained. Complainants did 
not ask the circuit court to award an injunction, but such relief 
appears to hâve been granted at the instance of the défendants. 
The record recites, in substance, that the cause came on to be 
heard upon the complainants' motion to enter a decree herein in 
accordance with the form proposed by the complainants, and was 
argued by counsel, and that the court, upon considération thereof, 
denied said motion, for the reason that the granting of the de- 
cree in the form proposed, without the allowance of an injunc- 
tion, would defeat the défendants' right of appeal. From this 
we must infer that the défendants objected to the proposed decree, 
and insisted that an injunction should be awarded for the pur- 
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pose of giving them an immédiate right of appeal pending the 
hearing before the master. And as the only question which arises 
on the présent appeal concerns the right to an injunction, such 
action on the part of the appellants places them in the attitude of 
complaining of an order that was made at their instance. 

On the state of facts disclosed by the présent record, we know of 
no sufficient reason why the complainants should not hâve been 
permittëd to relinquish their right to an injunction, even though 
such waiver would hâve operated to defeat an appeal until the 
decree was made final by the flling and approval of the master's 
report. As the patent vs'as issued in Pebruary, 1879, it had only 
a fev? months to run when the decree was entered, and would soon 
hâve become public property. This was one reason, doubtless, 
why an injunction was not asked for by the complainants. The 
act of March 3, 1891, provides, in substance, that an appeal taken 
from an interlocutory order granting or refusing an injunction, 
shall not operate to stay further proceedings in the case unless 
the trial court shall so direct; but, as the défendants did not apply 
for a stay of proceedings, and as no such order was made, it is 
évident that the défendants' action in insisting upon the issuance 
of an injunction was not taken for the purpose of avoiding further 
litigation and expense in the proceedings to be had before the mas- 
ter. On the contrary, their action was well calculated to increase 
the burden and expense of the litigation, for beyond ail question 
they will be entitled to prosecute a further appeal when the decree 
becomes final, and on the hearing of such appeal the very same 
questions will doubtless be presented for our considération that 
are raised by the présent record. We think, therefore, that the 
complainants below were entitled to waive their right to an injunc- 
tion, and that such relief ought not to hâve been forced upon 
them merely for the purpose of enabling the défendants to appeal 
from the interlocutory decree. We are furthermore of the opinion 
that the défendants were not entitled to appeal from an order that 
was evidently made at their instance, until after the interlocutory 
decree had become final. Entertaining thèse views, the présent 
appeal will be dismissed, without préjudice to the défendants' right 
to appeal from the decree when it shall hâve become final. 

On Eeargument. 

(June 22. 1896.) 

In our former décision of this case (75 Fed. 118), we expressed the 
opinion that while section 7 of the act creating circuit courts of 
appeals (26 Stat. 826, c. 517), as amended by the act of February 18, 
1895 (28 Stat. 666, c. 96), was "broad enough in its terms to confer 
a right of appeal in every case where an injunction is granted, re- 
fused, or dissolved by an order or decree that is, in its character, 
interlocutory," yet that it was not probable that congress intended 
to permit an appeal from an interlocutory decree rendered after a 
full hearing of a case on the merits, in which an injunction was 
awarded and an order was made for an accounting. In expressing 
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that opinion, we overlooked two décisions to the contrary that had 
been rendered in otlier circuits, which hâve since been c^lled to our 
attention, to wit, Bichinonâ v. Atwood, 5 U. S. App. 151, 166, 2 C. C. 
A. 596, and 52 Fed. 10; and Jones Co. v. Mnnger ImproTed Ck>tton 
Mach. Manuf g Co., 2 U. S. App. 188, 202, 1 C. C. A. 668, and 50 Fed. 
785. It is of the highest importance that a uniform interprétation 
should be placed on the act in question ; and, as the statute is broad 
enough in its tenns to sustain the interprétation that has been ap- 
proved in the First and in the Fif th circuits, we shall adopt that con- 
struction. Ail intimations to the contrary that are found in our 
former opinion are accordingly overruled. 

In our previous opinion we also said that, on the state of facts dis- 
closed by the record, "the complainants below were entitled to waive 
their right to an injunction, and that such relief ought not to hâve 
been forced upon them merely for the purpose of enabling the défend- 
ants to appeal from the interlocutory decree." By the statement 
thus made, we would not be understood, however, as holding that, in 
every case where a patent is sustained after a full hearing on the 
merits, the complainant is entitled to waive his right to an injunc- 
tion until the coming in of the master's report, and by that means 
deprive tàe défendant of his right of appeal until the decree is made 
final. It is dooibtless true, as has been suggested, that, in many 
cases where the taking of an account of damages and profits would 
involve much time, labor, and expense, a restraining order should be 
entered to secufe to the défendant an immédiate right of appeal, and 
to stay further proceedings, even though the complainant asks leave 
to waive his right to injunctive relief, until an account has been 
taken and stated. In other cases, however, where the labor and 
expense incident to taking an account would be slight, and cause but 
little delay, no reason is perceived why a trial court, in the exercise 
of its discrétion, may not withhold an injunction if the complainant 
does not demand that form of relief. The practice in that regard 
ought to be so regulated as to avoid unnecessary labor and ex- 
pense in taJting an account, and at the same time so as to prevent 
the multiplication of appeals, when the latter object can be accom- 
plished, as it oftentimes may be, without substantial injury to either 
party. Upon the whole, we conclude that the question whether a 
complainant should be permitted, in a given case, to waive his right 
to an injunction, and thereby postpone the right of appeal until the 
decree becomes in ail respects final, is one which may be safely remit- 
ted to the discrétion of the trial court; and that discrétion should 
be exercised along the Unes above indicated. In the case at bar, we 
think, for the reasons which were stated at some length in our 
former opinion, that the circumstances were such that the trial court 
might very properly hâve consented to enter such a decree as the 
complainants desired to hâve entered, although it did operate to pre- 
vent an immédiate appeal. The circuit court, however, took a con- 
trary view, and, in the exercise of its discretionary powers, awarded 
an injunction. Such action on its part we will not undertake to 
review. It cannot be said. therefore, that the défendants below 
hâve appealed from an order which was made at their instance. 
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and that the appeal should for tliat reason be dîsmissed. We are 
satisfled that the statement to that efEect made in our former opinion 
was erroneous. 

For another reason, however, which was called to our attention on 
tlie reargument of the case, the order heretofore made dismissing 
the appeal will not be disturbed, but will be allowed to stand. Since 
the case has been pending in this court, the patent on which the suit 
is founded has expired, and by virtue of that fact the interlocutory 
injunction is dissolved. As the appeal was taken solely from the 
order granting an injunction, there would seem to be nothing for the 
judgment of this court to operate upon, even if the case was retained. 
Direct authority in support of this proposition is found in the case of 
Crame well Fire-Alarm Tel. Co. v. Municipal Signal Co., 21U.S.App.l, 
9 0. C. A. 450, and 61 Fed. 208, where it was held that an appeal 
from an interlocutory order granting an injunction should be dis- 
missed because, during the pendency of the appeal, the patent had 
expired, and the injunction had ceased to be operative. In several 
other analogous cases the same rule has been followed. Thus, in 
Little V. Bowers, 134 U. S. 547, 10 Sup. Ct. 620, which was a suit to 
restrain the collection of a municipal tax, on the ground that it had 
been illegally assessed, the appeal was dismissed because, during 
the pendency of the appeal, the taxes had been paid. In that case 
it was strongly urged that the question inyolved was one of great 
importance to the appellants, and not a moot question, because other 
cases identical with the one at bar were still pending in the lower 
court. But the suprême court said that this fact rendered it the 
more important that the appeal should not be entertained. See, 
also, Manufacturing Co. v. Wright, 141 U. S. 696, 12 Sup. Ct. 103; 
Mills V. Green, 159 U. S. 651, 16 Sup. Ct. 132, and cases there cited; 
also, the récent décision of this court at the December term, 1895, 
in Gold Mines Co. v. Brown, 74 Fed. 12. 

It is contended by the appellants that, although the présent appeal 
is from an interlocutory order, yet that this court is not conftned 
merely to a considération of the question whether the circuit court 
abused its discrétion in granting an injunction, but may détermine 
whether the patent on which the injunction rests is for any reason 
invalid, and, if so found, may terminate the litigation on the présent 
appeal by dismissing the bill. Several authorities sustaining this 
view hâve been cited. Green v. Mills, 16 C. C. A. 516, 69 Fed. 852; 
Consolidated Piedmont Cable Co. v. Pacific Cable K. Co., 7 C. C. A. 
195, 58 Fed. 226 ; Goshen Sweeper Co. v. Bissell Carpet Sweeper Co.,19 
C. C. A. 13, 72 Fed. 67; Eichmond v. Atwood, 5 U. S. App. 151, 2 C. C. 
A. 596, and 52 Fed. 10. Proceeding from this premise, counsel for the 
appelants argue that the présent appeal should be retained, although 
the patent has expired, in order that it may be determined whether 
the patent sued upon is valid. We think it is a sufflcient answer to 
this contention to say that, if we undertalce to décide on the présent 
appeal whether the patent is valid or otherwise, we must do so for 
the purpose of determining whether the interlocutory injunction was 
properly awarded, and ought to be continued in force, and for no 
other purpose. It is the existence of an injunction, which is sup- 



124 75 rsDmuLL bbfoeteb. 

posed to be at tiie présent time in some way detrimental to the ap- 
pellants' interests, which créâtes the right to inquire wheth.er the 
patent is valid; and, as the ïnjunction bas already been dissolved by- 
the death of the patent, we cannot consent to indulge in the inquiry 
last aforesaid, unless it shall become necessary to do so hereafter for 
the purpose of determining whether the appellants are liable for 
damages and profits for infringing the deceased patent. We may 
neyer be called upon to décide the latter question. 

Concerning the plea which was somewhat pressed on the argument 
that the dismissal of the présent appeal will compel the appellants 
tob^ing the case hère again, at great expense, after the account has 
been taken and stated, it is only necessary to say that, should an 
appeai be taken after the decree becomes final, an order will be made, 
on a proper application by counsel for the appellants, whereby the 
case may be heard on the présent record and briefs, without bringlng 
np any of the proceedings of the trial court, except those which hâve 
been taken subséquent to the présent appeal. 

Tt results f rom thèse yiews that the order heretof ore made dismisa- 
Ing the appeal will stand confirmed. 



BEECHER T. STEVENS et al. 

FARDEE et al. t. SAMB.i 

(District Court, D. Connecticnt Septemlber Tenu, 1876.) 

1. PaRTNBKSHIP— MORTOAGH OF PaKTNBH'S InTERBST. • 

In pursuance of an agreement between M. and S., partners, and T., that 
S. should sell ont his înterest to T., who should thereupon form with M. 
a new fliin, the sale was made, the înterest of S. In partnership real es- 
tate conveyed to T. by deed describing It as an undlvided haïr of certahai 
land, a mortgage given thereon by ï. to S. to secure the purchase money, 
and thereafter, on the sanje day, a partnership formed between M. & T., 
the latter contrlbuting thereto the property thus acqulred. Held, that 
there belng no fraud ta the transaction, it being known by M. that the 
property contributed by T. was burdened with such mortgage, and it 
being recorded, it could not be treated as a mortgage of the înterest of T. 
in the new flrm, so as to be deferable to an adjustnient of the accounts 
between M. and T., as partaners, or to the debts of the flrm of M. and T., 
though the latter were to a large extent for money used In paylng the 
debts of the old flrm. 

2. Bame. 

Where a mortgage giren on an undivided half Interest In land by T. to 
S., before T.' formed a partnership with M., and contributed to the flrm 
such half interest (the other half interest being contributed by M.), was 
released to enable the firm to give a first mortgage on ail the land, with 
an understanding that thereafter S. should talie a second mortgage from 
T. on the undlvided half interest, the mortgage so glven to S. will, so far 
as the rights of M. and subséquent mortgagees of land are concemed, be 
considered a continuation of his original mortgage, and not a mortgage 
by a partner of his interest in flrm property. 

Pétitions by Ebenezer B. Beecher and Henry E. Pardee and others^ 
assignées in bankruptcy, against Hiram Stevens and others. 

» Published by request. 
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H. E. PaMee, for petitioners. 
J. I. Hayes, for respondents. 

SHTPMAN, District Judge. On Febmary 1, 1873, John McLagon 
and Hiram Stevens were, and for a long time had been, partners in 
New Haven in tlieir business of foundrymen and machinists. As 
partners, they owned their foundry property and other real estate 
and machinery, whicli real and personal estate had been purchased 
with partnership funds, and was partnership property. At this 
time the partnership owed, in secured debts, $26,300; in notes un- 
secured, $34,286; by book acconnts, $9,686, — ^making a total of |71,- 
282; and their assets amounted upon book to $138,240, of which 
sum $21,909 was in accounts due the flrm. About $11,000 only of 
this amount was subsequently paid. At this time the flrm was 
flnancially embarrassed, and was in need of more cash capital or 
of more cash funds. It was agreed between the partners and Henry 
Smith that Sterens should seU out his interest to said Smith, who 
was thereupon to form with McLagon a new firm, under the name 
of McLagon & Smith. Stevens sold and conveyed to said Smith 
his interest in said flrm of McLagon & Stevens, and, by deed, con- 
veyed his interest in said real estate and machinery, said interest 
being described in the deed as one undivided half part thereof, sub- 
ject to mortgages to the New Haven Savings Bank for $20,000, and 
a mortgage to Eli Whitney for $7,500. Smith mortgaged baek to 
Stevens the same undivided half part of said real estate and ma- 
chinery, to secure several notes for the purchase price, which was 
to be paid to Stevens, aU amounting to $17,050, which deed was 
duly executed and recorded. Smith agreed also to pay Stevens' 
share of the debts of the old firm, except a certain specified portion, 
and said mortgage also secured the fulflllment of said agreement. 
The mortgage of Smith was also to be subject to an additional mort- 
gage of $8,000 to be placed thereafter upon the property. McLagon 
& Smith thereupon, on the same day, went into partnership; and, 
by their partnership agreement, each partner contributed to the 
new firm his interest in the property and assets of McLagon & 
Stevens, as his contributory share of the capital stock of McLagon 
& Smith, and said Smith agreed to pay said Stevens' share of ail 
the liabilities of McLagon & Stevens, except as expressly excepted, 
and that ail the property so conveyed by said Stevens to said Smith 
should be held subject to the payment of said share as fully as 
if the same had remained in the name of said Stevens. The entire 
arrangement in regard to sale, dissolution, and formation of a new 
firm was made in good faith, without fraud, and in the hope that 
additional pecuniary advantages would be furnished thereby, so 
that a successful business might be done by the new firm. On June 
10, 1874, McLagon & Smith mortgaged said partnership real estate 
and machinery to Beecher & Todd, to secure their indorsements for 
the benefit of the mortgagors to the amount of $30,000. In Sep- 
tember, 1874, another mortgage on said partnership property was 
executed by McLagon & Smith to Beecher & Todd, to secure indorse- 
ments in ail amounting to $35,000. In September, 1875, McLagon & 
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Smith desired to obtain an additional savings bank loan. It was 
agreed that Beecker & Todd should release their mortgages on the 
foundry property, and that Stevens should release his mortgage, 
which had been reduced to 110,000, and aUow a new savings bank 
mortgage to be placed on said property for $35,000, and that Stevens 
should then take a second mortgage from said Smith on the undi- 
vided haU part of the said real estate for $10,000, and that Beecher 
& Todd, should take a new partnership mortgage on the foundry 
property to secure indorsements and debts to the amoujat of $47,000, 
ail which was done, and the releases and mortgages were duly re- 
corded, Beecher & Todd's new mortgage specified that it was sub- 
ject to the Stevens mortgage for $10,000, upon an undivided half 
part of said real estate. The amount now due upon Beecher & 
Todd's mortgage is $41,689.74, ajid interest to July 14, 1876, of $1,- 
303.04. In addition, Mr. Beecher has paid interest on the savings 
bank mortgage and insurance premiums amounting to $2,926.96, 
which sum, it is agreed, shaU take precedence of the Stevens mort- 
gage. McLagon & Smith are now in bankruptcy. Their secured 
debts, not induding the Stevens mortgage, are $80,919; their un- 
secured proved debts are about $19,000, — ^making a total of $99,919. 
AU the McLagon & Stevens debts hâve been paid, except about $300 
or $400. Beecher is the real owner of the Beecher & Todd mort- 
gage, as he has paid aU the indorsements which it was given to se- 
cure. Smith has drawn out of the new firm at least $8,179 more 
than his partner. The new firm is largely insolvent The debts of 
the old ânn were paid in great part from moneys for which the new 
firm is stiU indebted. 

Beecher & Todd hâve brought their pétition, claiming that the 
mortgage to them should be preferred to the Stevens mortgage, 
upon the foUowing grounds: (1) That their mortgage is for a firm 
debt, secured by a firm mortgage, for the benefit of the firm, while 
the Stevens mortgage is to secure an iudividual debt of Henry Smith 
to Stevens; (2) because, in equity, Smith & Stevens shoTild be re- 
garded as representing substantially the same interest, and that the 
indebtedness existing agaiust the firm of McLagon & Stevens has 
been by their payments changed only in form, but has not been di- 
minished in amount; (3) that the claim of Hiram Stevens should be 
deferred to the claims of gênerai unsecured creditors of the firm of 
McLagon & Smith, of which the claim of Beecher is the largest, and 
that he has the right, if the previous propositions are not true, to 
abandon his mortgage, and prove as a gênerai créditer. The as- 
signées hâve also brought their pétition, praying that the Stevens 
mortgage shall not be paid, and shall not be a lien upon the prop- 
erty untU after the payment of the debts of the firm of McLagon & 
Smith to their firm creditors, and until after the adjustment of the 
accounts between the partners, and the payment to the fund be- 
longing to the indivîdual creditors of McLagon of the amount that 
may be due to him as between the two partners. Stevens claims 
that his mortgage is a valid mortgage, subject only to the savings 
bank mortgage. His $10,000 debt is represented by four notes of 
$2,500 each, ail of which he owns, except one note, which has been 
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assigned to one Eosenblatt, to secure a note of |650. AU the par- 
ties hâve appeared, and submitted themselves to the jurisdiction of 
the court, and waived any question whether a smnmary pétition or 
a bill in equity was the proper mode of procédure. 

The real estate was partnership property, and was liable to ail 
the incidents attending such property. It was expressly known by 
both Stevens and Smith to be partnership estate at the time of the 
sale and mortgage, in February, 1873. Partnership real estate is 
treated in equity as if it was personal property. A sale of the in- 
terest of one partner in the partnership property conveys only hia 
^interest in the surplus, if any, which may remain after the payment 
of the partnership debts, and the discharge of the liabilities of the 
partners, inter esse; for "the property or effects of a partnership 
belong to the finn, and not to the partners, each of whom is enti- 
tled only to a share of what may remain after payment of the part- 
nership debts, and after a settlement of the accounts between the 
partners. Consequently, no greater interest can be derived from a 
Toluntary sale of his interest by one partner, or by a sale of it un- 
der exécution. In Taylor v. Fields, 4 Ves. 396, it was said that a 
paity coming into the right of a partner (in any mode, either by 
purchase from such partner, or as a personal représentative, or un- 
der an exécution, or commission of bankruptcy) comes into noth- 
ing more than an interest in the partnership, which cannot be tan- 
gible, cannot be made available, or be delivered, but under an ac- 
count between the partnership and the partner, and it is an item in 
the account that enough must be left for the partnership debts." 
Bank v. Carrollton R. R, 11 Wall. 624. But the right or equity 
that the interest, when sold, must be subject to the payment of 
partnership debts, is one to be enf orced by the remaining partners, 
for the partnership creditors hâve no spécifie lien upon the partner- 
ship property, and the equity that the partnership property must be 
used to pay partnership debts must be worked ont through the part- 
ners. Consequently, partners may, during the continuance of the 
partnership, by a sale without fraud, and made bona flde, transmute 
spécifie partnership property into separate property, and such 
property will be held as separate estate, not subject specifically to 
the payment of partnership debts; and, upon a dissolution, one part- 
ner may seU his interest to the remaining partner, who wUl there- 
after hold the property so conveyed as separate estate, provided the 
sale was made without fraud. Allen v. Center Val. Co., 21 Conn;. 
130 ; Howe v. Lawrence, 9 Oush. 553 ; Hoxie v. Carr, 1 Sumn. 173, 
Fed. Cas. No. 6,802; Waterman v. Hunt, 2 R. L 298; Potts v. Black- 
weU, 4 Jones, Eq. 58. Where one partner conveys his interest in 
the partnership property to a third person, though the conveyance 
may be for the payment of an individual debt, the sale is not void as 
against the partnership creditors. The assignment is only of the 
partner's interest in the partnership property, and not of spécifie 
property, and the amount of interest is to be ascertained upon a 
settlement of the partnership accounts. The interest which is sold 
is "individual property, which he had a right to assign if his part- 
ners did not object. They had an equity to hâve the property sub- 
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jected to the payment of the partnersMp debts, and to this eqnity 
the partnersMp creditors might be subrogated, unless the partners 
themselves waived it. Tbe creditors, as such, had no lien on the 
property. They could only operate through the lien of the partners, 
and, if this was giren up, they were without remedy, unless they 
could show fraud." Case v. Beauregard, 1 Woods, 127, Fed. Cas. 
No. 2,487, per Bradley, J. 

The sale by Stevens to Smith of the former's interest in the part- 
nersMp property of McLagon & Stevens was one to which the cred- 
itors of McLagon & Stevens could not properly object, It was made 
bona flde, and with the knowledge and assent of the remaining part- 
ner, was expressed to be subject to the payment of a large share of 
the debts of the old firm, and was in fact subject to the payment 
of ail the debts, unless, prior to the time of the enforcement of the 
equity by McLagon or Ms assignées in bankruptcy, it had been 
waived. A mortgage by a partner of his interest in partnersMp 
real estate, which is known by the mortgagee to be partnership 
property, is not a mortgage of a spécifie part of the real estate, but 
of his interest in the portion mortgaged, after the payment of the 
flrm debts and the settlement of the partnersMp accounts between 
the partners. This interest is not available to the mortgagee until 
the partnersMp debts hâve been paid, and the partnersMp accounts 
hâve been discharged, if the other partner chooses to assert his 
equity, or if subséquent partnership mortgagees who hâve a spécifie 
lien upon the mortgaged property assert their priority. Lovejoy v. 
Bowers, 11 N. H. 404; French v. Lovejoy, 12 N. H. 458; Hiscock 
V. Phelps, 49 K Y. 97. 

It is claimed that the mortgage of Smith to Stevens is govemed 
by the principles which hâve been suggested, and is a mortgage of 
the interest of Smith in the new partnership, and therefore subject 
to the equities of McLagon and his assignées, or of subséquent part- 
nership mortgagees, because the agreement for the sale to Smith 
and the formation of the new flrm were one transaction, and the 
fact that Smith was to enter into the new firm, and place this pur- 
chased property as a part of the capital of the new flrm, was weU 
known to Stevens. If the mortgage to Stevens had been a mort- 
gage of the interest of Smith in the real estate of the new flrm, it 
is true, upon the authorities already cited,that the security would 
be subject to the debts of the new business, provided the partner 
McLagon or his assignées in bankruptcy should not waive, but 
should assert and maintain, their equity. But in the absence of any 
évidence that the mortgage was, or was intended to be, a mortgage 
of the interest of Smith in the new firm, it is proper to regard the 
mortgage as a security in the order of time in which it was given, 
especially as the facts which are proved do not show that any dif- 
férent order of priority was intended. Stevens sold and conveyed 
his interest in the partnership of McLagon & Stevens, wMch inter- 
est was supposed to be valuable, and for which he was to receive 
117,050. TMs 117,050 was liable to be diminished if Smith paid 
any of the debts of the firm which he had not assumed to pay. He 
<lid in fact pay |7,050, wMch payment left $10,000 as the agreed 
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%^alue of Sbevens' interest in the partnersMp. The identical part- 
nership interest wliich Smith bought, he mortgaged as security for 
the payment of the pnrchase price, and then contributed to the new 
fli-m, as his contributory share of its capital, the interest in the 
assets of McLagon & Stevens which he had purchased, and had in- 
cumbered. It can hardly be f ound as a f act that Stevens was to re- 
ceive as liis security, not the interest which he sold, but an interest 
in a new partnership. No créditer of McLagon & Smith was mis- 
led by the existence of this mortgage, because it was duly recorded. 
That the amount or interest which Smith contributed to the new 
firm was burdened with this mortgage was well known to McLagon, 
and was assented to by Mm. No secret trust existed in favor of the 
retiring partner, but his mortgage was understood by ail persons. 
The equities in favor of the payment of the partnership debts of 
McLagon & Stevens hâve been so far satisfled tliat but $300 or $400 
of those debts remain unpaid, and no person is bef ore the court ask- 
ing for interférence with the mortgage upon account of that sum. It 
is true that the debts of the old firm were probably paid with moneys 
which are now in large part due from the estate of the new flrm; 
but the creditors advanced their money with légal knowledge of the 
existence of the Stevens mortgage, and hâve no equity to be worked 
out through the assignées of McLagon which is superior to Stevens' 
equity. It is not material to the rights of the assignées that Ste- 
vens, in pursuance of the agreement which was made in September, 
1875, quitclaimed his mortgage, in order to allow an additional sav- 
ings bank mortgage to be placed upon the premises, and took a new 
mortgage as a substitute for the original one, to secure the original 
unpaid notes, no intervening lien existing upon the property at the 
time of the exécution of the new mortgage. The new mortgage was 
in equity, so far as McLagon and the subséquent mortgagees are 
concerned, a continuation of the same security which Stevens origi- 
nally had, and the transaction must hâve been so understood by ail 
the parties. Tliere was no satisfaction of the original mortgage. 
The release was merely for the purpose of allowing an additional 
flrst mortgage, and no inten^ening liens existed upon the property 
when Stevens' new mortgage was given. His rights were not 
changed in equity, except that a larger flrst mortgage had been 
placed upon the property. The assignées of McLagon hâve no su- 
perior equities to those which he could hâve claimed, and he could 
not hâve asserted a right as a member of the new flrm to hâve the 
new mortgage subject to the new partnership debts. The mortgage 
of Beecher & Todd was expressly made subject to the mortgage of 
Stevens. 

Let there be a decree dismissing the pétition of Beecher & Todd, 
without costs. Upon the pétition of the assignées, there should be 
a decree that the property, when sold, shall be sold subject to the 
mortgages as thej now stand upon the records of the town. 
V. 75F.no. 4. — 9 
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O'HABA V. MOBILH & O. E. 00. 

(Circuit Court, E. 0. Missouri, E. D. December 30, 1895.) 

No. 3,851. 

1. MORTGAGK — RiGHT TO ReNTS AND PROFITS— LeASE. 

The B. BcLuipment Company leased to one O. a number of frelght cars, 
the lease provlding that, in case of default by O. in the payment of tlie 
monthly rent, ail mileage or other earnings of tie cars sàould be payable 
to the lessor, and be applied on the unpaid rent due to it, and thereafter 
faUlng due, and that the lessee should glve notice to the proper parties to 
pay such earnings to the lessor, though such notice should not be neces- 
sary to enable the lessor to coUect the same. It was also provided that, 
upon default, the lessor might take possession of the cars. O. subleased 
the cars to défendant, and, at the same time, made known to it the terma 
01 the lease, and, upon the subséquent occurrence of a default in his pay- 
ments to the equipment company, authorized défendant to pay Its rental 
to the equipment company. Held, that the lease from the equipment com- 
pany to O. amounted to a mortgage bacli of the cars to it, with the rentals 
accruing to O. under his sublease, as securlty for the rentals to the equip- 
ment company; that the provisions of the lease to O. took It out of the 
gênerai rule that a mortgagee not In possession is not entitled to rents 
and profits; and that, after O.'s default, there was a prlvity of contract 
between défendant and the equipment company, binding the défendant to 
pay Its rental to the equipment company, and constituting a défense to an 
action by O. against défendant for such rentals. 
2. Rbs Judicata— Titi,e. 

At the expiration of the lease of the cars to O., a dispute arose between 
him and the equipment company as to the ownership and right of posses- 
sion thereof, In conséquence of whlch défendant refused to deliver pos- 
session thereof to either until thelr rights were settled. Thereupon a suit 
was brought by the equipment compaJiy, to which O. and défendant were 
parties, and in which a decree was renÛered, adjudging that the title to the 
cars was in the equipment company, that O. should be barred and fore- 
closed of any interest thereln, and awarding compensation to défendant 
for storage of the cars, after the terminatlon of the lease to it from O. Held, 
that this decree was res judicata as to O.'s right to recorer damages from 
défendant for the détention of the cars, after the termination of the lease 
to it. 

Campbell & Eyan, for plaintiff. 
B. P. Williams, for défendant. 

ADAMS, District Judge. By an agreement of lease dated Janu- 
ary 12,1893 (hereafter called the "O'Hara Lease") the plaintiff in the 
above-entitled action leased to the défendant 200 box cars for a term 
of 12 months. The défendant agreed to pay therefor to the plain- 
tiff a monthly rental of |7.50 per car. The plaintiff sues on this 
agreement, and allèges in his pétition that, pursuant to its terms, he 
delivered the cars to the défendant, and that the défendant failed 
and refused, at the end of the year, to return said cars to the plain- 
tiff, but retained the same in its possession until August 1, 1894, 
whereby the plaintiff was damaged in the reasonable value of the use 
thereof, in the sum of |10,290. The plaintiff also allèges that the 
défendant did not pay the rent reserved for said cars for the last 
two months of the above-mentioned term, amounting to |2,540. The 
plaintiff therefore says there is justly due him for the aforesaid use 
and rental the sum of $12,830, for which he asks judgment. 
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There are two défenses pleaded to this action. The flrst is that 
tlie plaintifE acquired thèse cars, with others, prior to leasing them 
to défendant, from the Railroad Equipment Company, and, in pay- 
ment therefor, executed and delivered to the last-named company 
a large number of notes, or "lease warrants," as they are called in 
évidence, each lease warrant representing an agreed inonthly pay- 
ment; that a lease was executed by said Railroad Equipment Com- 
pany to the plaintiff (hereafter called "Equipment Lease") expressing 
the terms and provisions of the transfer; that among them there 
appears the following: 

"The said lessee [O'Haral further agrées, in case of any default on hls 
part under this agreement, that ail the mileage or other eamings of said rail- 
road roUing stock and equipment shall then and thereafter be and become 
payable to said lessor [Railroad Equipment Company] and assigna, and be 
by said lessor applled to the payment of the installments of rent then due 
and payable, and thereafter falling due and payable; and the said les- 
see hereby agrées forthwith, upon such default, to notify the proper par- 
ties to pay oyer such earnings to the said lessor and assigns. Such no- 
tice, however, shall not be necessary in order to enable the said lessor and 
assigns to collect and receive such earnings in case of such default. In 
case of default in payment of any installment or installments of rent on 
the day on which the same falls due hereunder, the said lessor and as- 
signs shall hâve the right to déclare due and payable ail the Installments 
herein provided for, Ineludlng those not at that time matured, and shall 
also hâve the right, at its option, by Its agents, employés, or attomeys, to 
take immédiate and exclusive possession of, and remove, any and ail of said 
railroad roUing stock and equipment which may hâve been delivered to the 
said lessee under this agreement, and for that purpose may pursue the same 
or any part thereof wherever It may be found, and shall hâve the right to 
sell the same," etc. 

Défendant, after setting forth the foregoing facts in its. answer, 
allèges that the said O'Hara, plaintifE herein, defaulted in the pay- 
ment of the lease warrants above mentioned on the Ist day of June, 
1893, and continued so in default until the expiration of the term 
provided for in the O'Hara lease; that this défendant had knowledge 
of ail the terms and provisions of the Equipment lease at the time it 
leased said cars from O'Hara. In fact, the évidence shows that a 
copy of the Equipment lease was delivered by O'Hara to the défend- 
ant with the O'Hara lease. Défendant, in its answer, further says 
that, pursuant to the provisions of said Equipment lease, O'Hara, at 
the time of such default, in June, 1893, directed the défendant to 
pay the monthly rentals for said cars, as they might fall due, to the 
Railroad Equipment Company; that, pursuant to such directions, 
the défendant paid each month's rent due under the O'Hara lease to 
the Railroad Equipment Company, until the Ist day of November, 
1893; that, on and after the last-mentioned date, a controversy 
arose between O'Hara and the Railroad Equipment Company with 
respect to their rights to the rental for the last two months of the 
term, namely, November and December, and in respect to the owner- 
ship of the cars and to whom the same should be delivered at the 
expiration of the term; that each and both of said parties demanded 
the same; and that, for the reasons aforesaid, the défendant paid no 
more rental, and declined to deliver the cars at the end of the term 
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to thé plaintifi. And, for a second défense, the défendant says tliat 
it was in possession of the cars at the expiration of its lease thereof , 
to wit, the 12th day of January, 1894; that it owed the rent for the 
two months preceding; that both O'Hara and the Railroad Equip- 
ment Company demanded the balance of the rental, and at the end 
of the tenn demanded possession of the cars, each claiming to be 
entitled to and to own the same; that défendant declined to recog- 
nize either until they should adjust and settle their rights with re- 
spect thereto; that afterwards, on the Ist day of August, 1894, the 
Eailroad Equipment Company and the Atlantic Trust Company, who 
owned many, if not ail, the above-mentioned lease warrants, insti- 
tuted a suit in the circuit court of the United States for the Southern 
District of Illinois, making the plaintiff, Henry O'Hara, and the de- 
fendant. Mobile & Ohio Railroad Company, parties défendant; that 
in said suit (hereafter called the "Illinois Case") a receiver was ap- 
pointed, to take possession of the said cars, and to collect the renta 
and profits which had accrued from use thereof; that such proceed- 
ings were afterwards had in said last-mentioned suit that a final 
decree was entered therein on the 26th day of September, 1895, ad- 
judging and decreeing the full title to ail said railroad cars and 
unpaid earnings arising therefrom to be fully vested in the said 
complainants, — that is to say, the Eailroad Equipment Company and 
the Atlantié Trust Company; and that the said défendant Henry 
O'Hara be forever foreclosed and barred of and from any right, title, 
or interest whatever in and to said cars and earnings aforesaid, and 
every part thereof. The défendant pleads the decree and judgment 
in the last-mentioned cause as res adjudicata of the matter in contro- 
versy in this suit. The parties went to trial on the issues presented 
by this answer. 

The fifst défense is, in substance, that by reason of O'Hara's de- 
fault in paying the monthly rentals provided for in the Equipment 
lease, and by reason of the covenants contained in that lease, ail of 
which were made known to the défendant in this case, Mobile & Ohio 
Eailroad Company, the plaintifE's right to the rentals due from the 
défendant under the O'Hara lease, and also the plaintiff's right to the 
possession of the cars at the end of the term created by the O'Hara 
lease, ceased, and that, therefore, the plaintiff cannot maintain this 
action. For the purposes of this case, in légal intendment, the lease 
from the Eailroad Equipment Company to O'Hara is the équivalent 
of a mortgage back from O'Haxa, as mortgagor, to the Eailroad 
Equipment Company, as mortgagee, transferring to the last-named 
Company the rentals which O'Hara might be entitled to under a sub- 
lease, as security for the prompt and punctual payment of the lease 
warrants provided for in the Equipment lease. The rule of law is 
îvell recognized that so long as the mortgagor is allowed to remain 
in possession of mortgaged property, in the absence of stipulations 
to the contrary, he is entitled to receive and apply to his own use 
the income and profits of the mortgaged property, and the mortgagee 
cannot claim such income or profits (or rents, as in the case at bar) 
until after he takes possession of the mortgaged property for condi- 
tion broken. In the case at bar, however, I think there are such 
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stipulations in tlie mortgage, and sudi privity established between 
the mortgagee and the lessee of the mortgagor, as to take this case 
ont of the gênerai rule. It will be remembered tkat by the terms of 
the mortgage (lease) between O'Hara and the Eailroad Equipment 
Company, in case of any default on the part of the mortgagor in 
the payment of the lease warrants, ail the mileage or other earnings 
of the cars, in whosesoever hands they might be, became then and 
thereafter payable to the mortgagee, and the mortgagor agreed there- 
upon to f orthwith notify any lessee of his to pay over the same to the 
mortgagee. In order to make the matter stiïl more obligatory, it 
is provided that such notice will not be necessary in order to en- 
able the mortgagee to collect and receive the earnings or rentals of 
the cars in case of such default. Thèse provisions were made known 
to the défendant in this case at the time of the exécution of the 
O'Hara lease, by O'Hara's delivering to the défendant a copy of 
the above-mentioned mortgage, with the O'Hara, lease. It must 
therefore be found that it was the intention of ail the parties to 
permit and require the défendant, as lessee of the mortgagor, in case 
of its lessor's default under his moi'tgage to the Railroad Equipment 
Company, to pay the rentals, mileage, or other earnings of the cars 
directly to said mortgagee. Not only so, but the issue of the two cir- 
culars by the Eailroad Equipment Company by and through its 
agents, Dickson and Kimball, in which the plaintiff, Henry O'Hara, 
joins, was a direct authorization given by O'Hara to the Railroad 
Equipment Company to collect ail thèse rentals, and the défendant 
recognized this authority, and acted on it. While I do not believe 
this express direction was necessary, it emphasizes the correctness 
of the conclusion already reached in this matter, that an actual 
privity of contract existed after June, 1893, between the Railroad 
Equipment Company and the défendant in this case, whereby this 
défendant became obligated to thereafter account to the Railroad 
Equipment Company for any and ail rentals due by it on account of 
its lease of the cars in controversy. By the contract with the Rail- 
road Equipment Company, and by the circulars, the plaintiff directed 
the défendant to treat with the Railroad Equipment Company after 
default by O'Hara, as the owners of the cars in question. The de- 
fendant, byacquiescing and conforraing to the directions of the plain- 
tiiî, evidenced by the said contract and circulars, must now be held 
to hâve assumed obligations to the Railroad Equipment Company 
entirely inconsistent with a continuation of liability to the plaintliï 
The case of Trust Co. v. Shepherd, 127 U. S. 494, 502, 8 Snp. Ct. 1250, 
is authority for this conclusion. It is there said, in connection with 
the announcement of the gênerai rule that a mortgagee is not entitled 
to collect rents and profits of mortgaged premises until he takea 
possession thereof, as follows; "It is, of course, compétent for the 
parties to provide in the mortgage for the payment of rents and 
profits to the mortgagee while the mortgagor remains in possession." 
In the case at bar, the parties saw fit to provide in the mortgage for 
the payment of rents and profits to the mortgagee before he took 
possession. To the same effect is Teal v. Walker, 111 U. S. 242, 248, 
4 Sup. Ct. 420, where the gênerai rule above stated is limited to 
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cases wliere no privity of estate or contract is created between the 
mortgagee and the lessee of the mortgagor. 

The second défense pleaded by the défendant submits the question 
as to whether the proceedings and final decree rendered in the Illi- 
nois case are res adjudicata of the controversy involved in the case 
at bar. In my opinion this défense is also well caken. The plaintiiï's 
counsel, as I understood them on argument, concède that the decree 
rendered in the Illinois case disposed of ail questions of rent; but 
they insist that it does not estop them from asserting a claim for 
damages for a failure on the part of the défendant to deliver posses- 
sion of the cars in question at the termination of the O'Hara lease, 
on the 12th day of January, 1894. They insist that this cause of ac- 
tion is for damages for the détention bf property, and is not for rent 
or the rental value or earnings of the cars. Without undertaking 
to carefully analyze the varions allégations of the bill of complaint 
of the Railroad Equipment Company and the Atlantic Truèt Com- 
pany, or the answers of the Mobile & Ohio Railroad Company or 
O'Hara, or the powers conferred upon the receiver appointed in the 
Illinois case in his order of appointment, or the provisions of the 
interlocutory decree entered in the case on stipulation of some of the 
parties, it is, in my opinion, sufflcient to say that the gist of the con- 
troversy in that case was with respect to the ownership of the cars 
in controversy. The pleadings ail refer to the conflicting claims 
asserted with respect to the cars by the Railroad Equipment Com- 
pany and O'Hara, and their respective demande upon the défendant 
in this case, the Mobile & Ohio Railroad Company, for the possession 
of the cars at the end of the lease, January 12, 1894. Such a dispute 
had arisen with respect thereto that the Mobile & Ohio Railroad 
Company was unable to détermine who was the true owner, and to 
whom it should deliver them. It appears from the pleadings that 
the Mobile, & Ohio Railroad Company had stored the cars upon its 
side tracks in East St. Louis, ready and willing to deliver possession 
thereof to whomsoever was lawfully sntitled thereto; and the last- 
named company claimed compensation for st orage thereof. The 
court was therefore required to flnd, among other things, whether the 
railroad equipment Company or O'Hara was entitled to the posses- 
sion of the cars from the Mobile & Ohio Railroad, and whether the 
Mobile & Ohio Railroad Company was entitled to compensation for 
storing the cars from and after the time the dispute as to ownership 
arose. The court, in the final decree, found and adjudged that the 
Railroad Equipment Company was entitled to the ownership of the 
cars, and the Mobile & Ohio Railroad Company was awarded the 
sum of |1,000 on account of its claim for storage of cars from and 
after the time the O'Hara lease expired, and up to the time of the 
final delivery thereof to the Railroad Equipment Company. 

It is insisted by counsel for the plaintiffs that said decree is not 
res adjudicata of plaintiff's claim for damages for not delivering the 
cars at the end of the lease, and, justifying such claim, they call 
attention to the langiiage of the final decree in tha circuit court of 
the United States for the Southern district of Illinois, which reads 
as follows: 
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"It is further ordered, adjudged, and decreed that the full title to ail the 
railroad cars mentioned and described la the bill of complaint In said cause, 
and any unpaid earnings arising therefrom, be now fully vested in the said 
complainants or their assigns, and that the said défendant the said Henry 
O'Hara be forever foreelosed and barred of and from any rignt, title, or 
Interest whatever in and to said cars a^nd eamlngs aforesaid, and every part 
thereof." 

It is insisted that the word "earnings" does not cover or include 
the value of the use of said cars which plaintifE claims in his measure 
of damages, from the 12th of January, 1894, to the Ist of August, 
1894. It is not necessary, in the view the court takes of thèse 
proceedings, to pass upon whether the word "earnings" is compre- 
hensive enough for that purpose or not. 

The rule, as laid down in the leading case of Cromwell v. Sac 
Co., 94 U. S. 351, does not require that the final decree pass distinc- 
tively and pointedly upon the very matter or the very issue raised 
in a subséquent case, but it is said in that case, quoting from Lord 
Ellenborough : 

"It is not tlie recovery, but the matter alleged by the party and upon whlch 
the recovery proceeds, which créâtes the estoppel." 

The last-mentioned case holds that the question to be considered 
is whether a particular point was necessarily involved in the flnd- 
ing in the original action. If it was so involved, it is res adjudicata; 
and, if it was not so necessarily involved, it is not res adjudicata. 

So, also, in the case of Southern Minn. Ev. Extension Co. v. St. 
Paul & S. C. Ry. Co., 12 U. S. App. 320, 5 C.'C. A. 249, and 55 Ped. 
690, it is held, in determining whether a former judgment is an 
estoppel, as f ollows : 

"It Is not the recovery, but the matter alleged by the party, and upon which 
recovery opérâtes, which créâtes the estoppel; and this estoppel precludes 
parties and prlvles from contending to the contrary of that point or matter 
of faet which, havlng been once dlstinctly put In issue by them, has been on 
such issue joined solemnly found against them." 

In the case of Laird v. City of De Soto, 32 Fed. 652, in an opinion 
by Judge Brewer, it is said : 

"But, in any event, when the record of a case shows that a question must 
necessarily hâve been decided before the judgment which was rendered 
could bave been rendered, it is conclusive in ail subséquent lltigations upon 
the fact that that question has been litigated and decided, and the party may 
invoke that décision upon the principle of res adjudicata." 

Applying the doctrine of the foregoing cases, it seems to me 
clear that the decree in the lUinois case aJready quoted necessarily 
relates, under the pleadings, to the time when the controversy arose, 
namely, the 12th day of January, 1894. Under the pleadings and 
tho stipulation and évidence in that case, the court could not hâve 
passed such a decree without having necessarily decided that the 
Eailroad Equipment Company was the owner of the cars at the date 
last mentioned and subséquent thereto. 

Again, in and by interlocutory decree entered in said Illinois 
case on the 29th day of October, 1894 (which became final, no partj' 
appealing therefrom), the court passed upon the daim of the Mobile 
& Ohio Railroad Company for storage of the cars in controversy 
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frôm and after the expiration of the lease from O'Hara, and found 
and allowed to tlie Mobile & Ohio Railroad Company |1,000 theref or. 
In order to Lave reached that judgment, tlie question involved in 
this présent case must hâve necessarily been decided by the court. 
If the Mobile & Ohio Railroad pompany was entitled, as against 
O'Hara and the Railroad Equipment Company, to compensation 
for the storage of its cars, it necessarily follows that it was in no 
wrong with respect to either of those parties in holding the pos- 
session of said cars. 

In my opinion, therefore, the plaintiff is estopped from claiming 
anything by virtue of the facts stated in his pétition in this case 
by the judgment rendered in the circuit court of the United States, 
to which he was a voluntary party. There must, therefore, for 
both of the reasons already assigned, be a judgment in favor of the 
défendant. 



FARRAR et al. v. BERNHEIM. 

(Circuit Court of Appeals, Flfth Circuit. April 21, 1896.) 

No. 427. 

1. Fbattdulent Convbtancks*-Suit against Gkanteb's Heirs. 

The heirs of one who received a conveyance of real estate, wlthout pay- 
Ing any considération, and merely for the purpose of enabllng the grantor 
to defraud hls creditora, hâve no right to hold the property, as against 
such creditors. 

2. Samb— Limitation of Actions. 

The statute of limitations does net run In favor of . one who recelves a 
mère voluntary conveyance for the purpose of enabling the grantor to 
defraud his creditor, unless It be shown that the créditer had knowledge 
of the fraud, and then slept on his rights. 
8. Equity Practicb — Rbpbbencb to Masteb— Writtbn Consent. 

Upon a written consent, entered as an order ot court, to refer ail ques- 
tions of law and fact to a particular standing master, the flndings of that 
officer are usually concluslve. They cannot be set aside at the mère 
discrétion of the court, but can only be avoided upon exceptions showing 
that the report Is unsupported or essentially defective. 
4. Same — Exceptions to Mastek's Report. 

A master's report is received as true, and exceptions thereto will be re- 
garded only so far as they are supported by the spécial statements of the 
master, or by évidence which must be brought to the attention of the 
court by référence in the exceptions to the particular testlmony relied 
on to set the report aside. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Texas. 
M. L. Crawford, for appellants. 
W. L. & E. J. Simkins, for appellee. 

Before PARDEE, Circuit Judge, and BOARMAN and SPEER, 
District Judges. 

SPEER, District Judge. The record of th'S caase will make plain 
the material facts following. In the year 1879, Reisman & Preeman 
was the title of a mercantile firm of the town or city of Ennis. Thia 
is in the county of Ellis, and in the state of Texas. The firm dealt 
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in dry goods. The dry goods were vended from a storehouse fa- 
miliarly known in tkat community as the "Eeisman Corner." The 
house itself at that time was a wooden structure, and it was situated 
on lot No. 1 in block No. 11 of the surveyed plan of Ennis. It is 
this lot which is the object of the controversy the court has heard. 
The controversy originated in the following manner: In the year 
already mentioned, Eeisman & Preeman failed, — ^that is to say, they 
became insolvent; and, as they freely testify, they hastened to dis- 
pose of their property, as best they could, in such manner as would 
most effectually disappoint their creditors in the hope that any of the 
flrm holdings might be subjected to the payment of the firm debts. 
Among thèse assets was the Eeisman corner. This was conveyed 
by the deed of the insolvent flrm to one Aaronson, and Aaronson paid 
nothing for it, but testified that he took it merely to defeat the 
creditors. Then the flrm of Eeisman & Freeman dissolved, and 
Eeisman purchased Freeman's interest in the lot. Aaronson, at 
Eeisman's request, made a deed of the Eeisman corner to one J. R. 
Farrar, who, llke Aaronson, paid nothing. Notwithstanding this, 
the deed to him recited that Farrar paid f 1,500 in cash, and gave his 
note for $1,000, as the price for the lot. Farrar was not présent 
when Aaronson executed and delivered the deed, for Farrar, to 
Eeisman. It is true that the original note mentioned in the deed 
as a part of the considération was prepared for Farrar's signature, 
but he never signed it; and this appeared by the original draft of 
the note itself, which was produced at the trial, and identifled by the 
attorney who drew it. The character of Farrar's holding is also 
made évident by the fact that he paid (or accounted for) the monthly 
rents to Eeisman. Moreover, certain exécutions against Eeisman 
& Freeman were levied on this corner lot. This was after the con- 
veyance to Farrar. Under this levy the property was sold by the 
sheriff as the property of Eeisman & Freeman, and bought in by 
Farrar. Farrar interposed no claini of any kind as the owner of the 
property. The évidence makes plain the fact that, one month before 
the sale by the sheriff, the debtor, Eeisman, himself paid to the at- 
torney who held thèse exécutions the full amount due thereon, and 
the attorney, at Eeisman's request, wrote a transfer of the judg- 
ments to Farrar, and delivered the assignment to Eeisman's attor- 
ney.. This was, as already stated, a month before the sale by the 
sheriff, above mentioned. The night that Eeisman & Freeman exe- 
cuted the deed to Farrar, their place of business was closed by an 
attachment. Besides, Farrar stated to a number of the witnesses, 
and at différent times, that he held the property in question for 
Eeisman. It is true that, in 1883, Farrar, being then in possession 
of the lot, erected upon it a brick storehouse. But it was in évi- 
dence that he advanced the cost of this building for Eeisman, who, 
on his part, stipulated that Farrar should appropriate the rents until 
he should be reimbursed. There is also written évidence to show 
fhe chajracter of Farrar's tenure. For instance, this order: 

J. W. McNeil: Please pay Joe Reisman one tiundred and thirty dollara 
(Ç130.00), for two months' rent on saloon. J. B. Farrar. 

April Ist, 1884. 
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This was after th.e brick building was erected. It further appears, 
from the testimony of Eeismaa, that during Farrar's tenancy, and 
since his death, the rente of tbe property h.ave largely exceeded any 
claim for the adrances Farrar migbt hâve beld against it. It ap- 
pears that Keisman several times attempted to hâve a settlement 
with Farrar, in order that he might regain actual possession, and 
finally Farrar threatened "to shoot the top of Eeisman's head ofE" 
if he ever mentioned the subject again. After hearing this remark, 
Eeisnian preserved an unbroken silence with relation to this topic, 
until after Farrar's death. Farrar died in November, 1888, and his 
légal représentatives, the défendants, are holding the Eeisman cor- 
ner and collecting the rents. It further appears that on the 15th 
day of March, 1889, Jacob Bernheim & Co. obtained in the district 
court of Dallas county, Tex., a judgment against Eeisman for 
11,362.80, with interest and costs of suit. By virtue of this the lot in 
question vs^as sold, and Charles Bernheim became the purchaser. On 
the sherifiE's title, thus obtained, Bernheim brought suit in the circuit 
court to recover the lot and the rentals thereon; but, owing to 
technical irregularities, this judgment was not relied on for the 
purpose of the suit to establish title, âled by Bernheim. On the 
same day, and in the same court, one Max London recovered against 
Eeisman $4,981.66. On this judgment, exécution was issued the 
17th day of April, 1889. The sheriff declining to sell because of the 
previous sale to Bernheim, a writ of venditioni exponas, under the 
Texas practice, was made ont on thé 14th day of October, 1889 ; and 
in obédience to this the sheriff on the 5th day of November, 1889, 
again sold the property. Again Charles L. Bernheim became the pur- 
chaser, and to him the sheriff gave his officiai deed. In the mean- 
time, Charles L. Bernheim had bought the Max London judgment, 
and thereafter amended his pétition, setting ont the title he had 
acquired by the sale under that judgment. The cause was delayed 
for several years, because it was impracticable to serve James 
Farrar, Jr., who could not be found when he was needed. The cause 
was ânally transferred, by order of the court, to the equity docket; 
and by consent of ail the parties the questions at issue were referred 
to H. S. Lathrop, standing master, to hear and détermine the same. 
The master has made his report in favor of the plaintifif. The report 
was confirmed by decree of the circuit court, and the défendants ap- 
pealed to this court. 

The record of this case is voluminous, but the foregoing state- 
ments will, we think, make it évident that the flnding of the master 
and the decree of the circuit court were demanded by the settled prin- 
ciples of equity relative to such a controversy. The défendants the wif e 
and children of Farrar are merely volunteers. They take no greater 
right than he had, and he had none, as against Eeisman's creditors. 
Indeed, the effort to cloak this valuable asset of the insolvent flrm 
so that the creditors were defeated was a flagrant and palpable 
fraud. As between Eeisman and Farrar, no court would interfère, 
but Bernheim is entitled to the considération and assistance of a 
court of equity. The position that the Texas statute of limitations 
will protect the heirs of Farrar in their enjoyment of the Eeisman 
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corner is untenable. It was based upon a fraudulent conveyance, 
where title did not pass, and where it was not intended to pass. It 
w&s merely a fraudulent device to defeat creditors, and aifords no 
beginning point for the statute of limitations, unless, indeed, tbe évi- 
dence bad disclosed tke fact that the creditor bad been advised of 
tbe fraud, and tben slept over bis rigbt until tbe bar of tbe statute 
bad Intervened. This does not appear. In tbe Texas courts tbere 
are numerous well-considered cases supporting tbis view. Munson 
V. Hallowell, 26 Tex. 475; McCamant v. Batsell, 59 Tex. 364; Ray- 
mond V. Cook, 31 Tex. 374; Beard v. Blum, 64 Tex. 61. See, also, 
Rives V. Stephens (Tex. Civ. App.) 28 S. W. 707. It is, moreover, 
true, as insisted by tbe appellee, tbat, under tbe written consent 
to refer ail questions of law and fact to tbe détermination of a par- 
ticular standing master, tbe finding of tbat ofQcer is usually conclu- 
sive. Sucb a consent, entered as an order of tbe court, is a submis- 
sion of tbe controversy to a spécial tribunal selected by tbe parties, 
to be governed by tbe ordinary rules applicable to tbe administra- 
tion of justice in tribunals establisbed by \sm ; and its déterminations 
are not subject to be set aside and disregarded at tbe mère discré- 
tion of tbe court. Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355. 
Sucb ândings may be avoided, however, on exceptions sbowing tbat 
tbe report is unsupported, or essentially defective, but not otberwise. 
Id. And in passing on exceptions to a master's report tbe report of 
tbe master is received as true, and tbe exceptions tbereto are to be 
regarded so far only as tbey are supported by tbe spécial state- 
ments of tbe master, or by évidence wbich must be brougbt to the 
attention of tbe court by référence in tbe exceptions to tbe particular 
testimony relied upon to set tbe report aside. Harding v. Handy, 
11 Wbeat. 126; Jaffrey v. Brown, 29 Fed. 479. Hère tbe report of 
the master makes no spécial statement of the évidence, and tbe ex- 
ceptions offered are assignments of alleged error, unsupported by 
référence to tbe évidence as tbe rule requires. For thèse reasons 
we décline to disturb tbe flnding and decree of the circuit court, and 
a decree of affirmance will be entered. 
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(Circuit Court of Appeals, Ninth Circuit. June 1, 1896.) 

No. 256. 

Assignments pob CnEDiTons — Validitt— Mortqaoes Sbouring Prefebbncb. 
The Oregon statute declaring invalicl geueral assignments for creditors, 
unless made for ail creditors alilie (Hill's Laws, c. 28, § 3173), does not 
prevent an insolvent debtor from preferring one creditor to another, and 
does not apply to or invalidate a mortgagë made by an insolvent to trus- 
tées to secure certain creditors therein named, even thougb the ultimate 
efEect of the mortgagë may be to distrlbute the -whole of the insolrent's 
estate to such creditors, in the same manner as if an assignment bad been 
made in the mode interdicted by the statute. Hembree v. Blaekburn, 19 
Pac. 73, 16 Or. 153, and Stout v. Watson, 24 Pac. 230, 19 Or. 251, ap- 
plied and foUowed. 
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Appeal from the Circuit Court of the United States for tHe District 
of Oregon. 

This was a suit in equity by H. M. Beall, receiver of Linn County 
National Bank, against J. L. Cowan and others, to set aside certain 
mortgages made by said Cowan to bis co-def endants in trust as securi- 
ity for payment of certain creditors. The circuit court dismissed tba 
bill, and the complainant bas appealed. 

John M. Gearin, for appellant 
George EL Williams, for appellees. 

Before GILBERT and EOSS, Circuit Judges, and MORROW, Dis- 
trict Judga 

GILBERT, Circuit Judge. Prior to the 17tb day of June, 1893, 
one J. L. Cowan was carrying on a banking business, and ownf d and 
managed the bank at Lebanon, in Linn county, Or,, known as the 
Bank of Lebanon. At the same time he was président of the Linn 
County National Bank, located at Albany, in the same county and 
state. On June 17, 1893, the Bank of Lebanon failed, and on June 
19, 1893, the Linn County National Bank closed its doors, and H. M. 
Beall, who is the appellant in this case, was appointed receiver by 
the controller of the currency. When the Bank of Lebanon failed, 
it owed the Linn County National Bank the sum of $23,209.60. The 
receiver brought an action against Cowan to recover the said sum, 
and in the said action an attachment was issued and levied upon ail 
the property which is the subject of the présent suit. Judgment 
was obtained in the action against Cowan on the 8th day of Janu- 
ary, 1894, and in such judgment an order was made for the sale of 
the attached property. On June 27, 1893, Cowan executed to W. B. 
Donaca, J. M. Settle, and J. A. Eoberts a chattel mortgage upon cer- 
tain Personal property and a mortgage upon certain real estate, and 
upon the 14th day of September, 189îi, the plaintiff, as receiver, 
brought this suit in the circuit court of the United States for the dis- 
trict of Oregon to set aside said transfers, charging in the bill that 
the same were fraudulent as to certain creditors of J. L. Cowan, who 
were not made the beneflciaries of said mortgages, and that the two 
transfers are really one, and constitute an attempt to make a gênerai 
assignment for the beneflt of creditors, and contain préférences in 
favor of certain creditors, in violation of section 3173, c. 28, ïïill's 
Ann. Laws Or. The chattel mortgage is as follows: 

"In considération of the sum of twerity-elght thousand dollars (?2S,000) 
to me in hand pald by W. B. Donaca, J. M. Settle, and J. A. Koberts, for 
themselves, and as trustées for eaeh and ail of the following named persons, 
they and each of them assenting thereto [then follow tlie names of a large 
number of depqsltors], and for ail other actual depositors of the same class 
and kind who. may hereafter asaent hereto withln thlrty days of the date 
hereof, of the banking Institution known as the Bank of Lebanon (a flrm 
composed of J. L. Cowan), overdrafts and correapondents excluded, J. L. 
Cowan, for myself, and as and for the said Bank of Lebanon, do hereby sell 
and assign, set over, and transfer unto the said W. B. Donaca, J. M. Settle, 
and J. A. Roberts, as trustées, the following descrlbed Personal property, to 
wit: One large McNeal Urban safe, and ail of the furnlture and flxtures, 
conslsting of chairs, desks, and other fumiture as is used In a bank, and al! 
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books, checks, and records and papers of every klnd and description now con- 
tained in the building in Lebanon, together with ail the bills, notes, and se- 
curities of every kind, nature, and description situated and contained in the 
said Bank of Lebanon, and the vault and safe thereln, as weU as that du© 
and as that to become due, and ail moneys, checks, drafts, and bills of 
exchange, an itemized account of which cannot now be given, but ail of 
which, and ail of the property, rlghts, and crédits herein mentioned, is thia 
day, and as a part hereof, transferred and delivered and assigned, indorsed, 
and delivered hereby unto the said W. B. Donaca, J. M. Settle, and J. A. Rob- 
erts, and this shall be and is to be and take the place of a formai indorse- 
ment by me. Ail of which is now situated and contained In the said Bank 
of Lebanon, Linn county, Oregon. This instrument is intended as a chattel 
mortgage to secure the said W. B. Donaca, J. M. Settle, and J. A. Roberts, 
themselves as depositors, and through them, as trustées, to secure each and 
ail of the actual depositors of the said Bank of Lebanon, as well as Fleischner, 
Mayer & Co., attaching creditors, in the sum of twenty-eight thousand dollars 
($28,000), to which I hereby acknowledge to be due and ovying to them, and 
which I hereby agrée to pay one day from thia date, without grâce. In 
case of the default of a payment of the said sum, with Interest from date at 
the rate of eight per cent, per annum, In accordance with the terms thereof, 
then, in that case, the said trustées are hereby authorized and empowered to 
sell the Personal property herein described at public or private sale, as they 
may sée fit, and to collect and reduce to money in their own nataes each and 
ail of the notes and bills, checks, drafts, and other securities, claims, ac- 
counts, and choses in action in whatever way and manner to them may seem 
best, and ont of the proceeds thereof pay each and ail of the said depositors 
of the said Bank of Lebanon and the said Fleischner, Mayer & Go., from 
time to time, pro rata, until the payment of each and ail of their severa] 
claims and demands; and thereafter, if any balance remains, pay the same te 
the undersigned, his heirs or assigns. In witness whereof, I hâve hereunto 
set my hand and seal this 27th day of June, 1893. 

"J. L. Cowan. [Seal.]" 

The conveyance of the real estate is as follows: 

"This indenture witnesseth that J. L. Cowan and S. E. Cowan, his wlfe, 
for the considération of the sum of twenty-eight thousand dollars ($28.000.00), 
to us paid, hâve bargained and sold, and by thèse présents do bargain and 
sell and convey, to W. B. Donaca, J. M. Settle, and J. A. Roberts, as trus- 
tées for each and ail of the following named persons, they, and each of them, 
as well as the said trustées, assenting thereto, to wit [then foUows a list oî 
the same creditors who are named in the chattel mortgage], and for ail other 
actual depositors of the same class and kind of the banking institution kuown 
as the Bank of Lebanon (a firm composed of J. L. Cowan), who may assent 
liereto within thirty days from the date thereof, overdrafts and correspond- 
ence excluded, the following described premlses, to wit [then foUows a de- 
scription of the premises]; hereby giving and granting unto the said trus- 
tées hereinbefore named f uU power and authority to bargain, sell, grant, dis- 
pose, and convey said real property in such lots and parcels as to them may 
seem best, and in such manner and upon such terms as in their judgment will 
reaUze the most for the beneiiciaries herein named, and those who may hero- 
after assent hereto within the time limited herein, the proceeds arising from 
the sale of real property to be disposed of In the manner following, that is 
to say: First, the same is to be applled in payment of the costs and ex- 
penses of making the sales thereof; and, second, the overplus thereof is to 
be distrlbuted from time to time, as the same accumulâtes, pro rata upon the 
claims of each of the beneflciarles herein named, and who may hereafter 
assent hereto within the time herein limited, in proportion to the amount of 
their several actual deposits in the banking institution known as the Bank 
of Lebanon (a firm composed of J. L. Cowan); and, third, the overplus, If 
any there be, shall be paid to the said J. L. Cowan, his heirs or assigns. To 
hâve and to hold the said premlses, with their appurtenances, unto the said 
W. B. Donaca, J, M. Settle, and J. A. Roberts, as trustées, their successors 
and assigns forever, for the uses and purposes herein set forth and specified. 
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And I, th« saia J. L. Cowan, do hereby covenant to and wlth the sald W. B. 
Donaca, J. M. Settle, and J. A. Roberts, as trustées, their suecesaors and 
assigna, that I am the owner in fee simple of said premises, and that they are 
free from ail Incumbrances, and that I will warrant and défend the same from 
ail lawful claims whatsoever. In wltness whereof, we hâve hereunto set our 
hands and seals this 27th day of June, 1893 " 

The case was heard upon the pleadings and the testimony, and a 
decree was entered on May 25, 1895, setting aside the transfers above 
described as being void under the statute of Oregon above referred to, 
and awarding to the plaintiff the relief prayed for, but imposing upon 
the plaintiff the condition that within 30 days he waive bis préférence 
lien by reason of his attachment and consent to corne in with the 
other creditors of J. L. Cowan who had not attached, in a ratable 
distribution of the property; and providing that, in case such assent 
ehould not be filed by the plaintiff within 30 days, a decree should 
then be entered dismissing the plaintiff's bill. The plaintiff de- 
clined to consent to thèse terms, and accordingly, on August 1, 1895, 
a decree was entered dismissing his bill, and awarding to the défend- 
ants a judgment for their costs and disbursements. From that de- 
cree this appeal is taken, and the only assignment of error is that the 
court required the plaintiff to waive his attachment lien, and dis- 
missed his bill upon his refusai so to do. 

The circumstances under which the transfers were made appear 
from the record to hâve been the following: J. L. Cowan was insol- 
vent. He owed about $100,000 to creditors other than those named 
In the transfers. He testified as follows: 

"When the Llnn County National Bank concluded not to open Its doors on 
Monday mornlng, the 19th, before leavlng the banli building I assigned 399 
shares of my Llnn Oounty National Bank stock to varions creditors, leavlng 
one share of stock, which I afterwards— perhapa a month afterwards— as- 
signed to William M. Ladd, of Portland. Before that I had transferred to 
my wife, for money that I owed her, received from her father's estate, the 
résidence property. Immedlately after that, In coming on to the streeta, I com- 
menced to make a transfer of ail the property that I had. The Lebanon cred- 
itors were coming in at that time, in the afternoon of that day, I remember, 
and durlng the night of the 19th and the day of the 20th I made a transfer 
to the Lebanon people of ail the property attaohing to the Lebanon Bank, 
and ail of the real estate held in and about Lebanon. That transfer was 
not fully consummated to the satisfaction of the Lebanon creditors untll the 
27 th. I did, however, make a transfer of ail the property mentloned in the 
transfer of date 27th on the 20th day of June to Settle, Roberts, and Donaca. 
• * * I had no other real property at that time besides the real estate 
mentloned in one of thèse transfers, nor had I any Personal property, nor 
any note whatever, except what I hâve now, — some worthless notes and 
minlng stock that was assigned for the payment of a bill due to the Linn 
Oounty National Bank. * • • What the flrst paper contalned exactly, I 
don't remember. I dldn't scrutinlze it, but I suppose It contalned that Idea, 
that I wanted the depositors at Lebanon to hâve what I had." 

The statute of Oregon in regard to assignments for the beneflt of 
creditors contains this provision: 

"No gênerai assignment of property by an Insolvent, or In contemplation of 
Insolvency, for the beneflt of creditors, shall be valid unless it be made for the 
beneflt of ail his creditors in proportion to the amount of their respective 
claims." Hill's Ann. Laws Or. § 3173, c. 28. 

A similar provision is found in the statutes of many of the states, 
but there bas been a diversity of holding as to its true meaning. 
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In some it is held that, no matter what the form of the instrument, 
the court will inquire into the circumstances attending the same, 
will hear proof concerning the question whether the property is ail 
of the property of the insolvent, whether the transfer, confession 
of judgment, mortgage, or other instrument is made in contempla- 
tion of insolvency, and, if it appear that the transaction involves 
a disposition of ail the property of the insolvent for the payment 
of one or more creditors in préférence to others, it will be regarded 
as an assignment, and either the assignment or the préférence will 
be held invalid, according as the statute may preseribe. Penzel 
V. Jett, 54 Ark. 428, 16 S. W. 120; Winner y. Hoyt, 66 Wis. 227, 
28 N. W. 380; Bonus v. Carter, 20 Neb. 566, 31 N. W. 381; MarshaU 
V. Bank, 11 Mont. 351, 28 Pac. 312; Straw v. Jenks, 6 Dak. 414, 
43 N. W. 941; Hjonan v. Barmon (Wask) 33 Pac. 1076. In others 
it is held that the court will regard the form of the instrument, and, 
if it be not in form an assignment, and if it contain a réservation 
to the insolvent of dominion over his property, as in case of a mort- 
gage, it will not be considered an assignment, notwithstanding that 
it may hâve been the intention to dispose of ail the property of the 
insolvent, and to prefer the creditors who receive the same to the 
exclusion of ail others. Crow v. Beardsley, 68 Mo. 435 ; Hargadine 
v. Henderson, 97 Mo. 375, 11 S. W. 218; Bell v. Goetter (Ala.) 17 
South. 709; Manufacturing Co. v. Woodson (Mo. Sup.) 31 S. W. 
1037; Manning v. Beck, 129 N. Y. 1, 29 N. E. 90; Muchmore v. Budd, 
53 N. J. Law, 369, 22 Atl. 518; Banking Co. v. FuUer, 110 Pa. St. 
156, 1 Atl. 731. Référence must be had, therefore, to the déci- 
sions of the state of Oregon to détermine the meaning of the stat- 
ute in question. If the courts of that state hâve given a construc- 
tion to the law, it is conclusive upon this court. Said Mr. Justice 
Field, in Christy v. Pridgeon, 4 Wall. 196: 

"An Interprétation within the jurisdiction of one state becomes a part 
of the law of that state, as much so as If Incorporated Into the body of it 
by the législature. If, therefore, dlfterent Interprétations are siyen In dif- 
férent States to a similar local law, that law, In effect, becomes by the Inter- 
prétations, so far as it is a rule for our action, a différent law in one state 
trom what it Is in the other." 

This view of the rule, so declared by the suprême court, is il- 
lustrated by the décisions of that court in White v. Cotzhausen, 129 
U. S. 329, 9 Sup. et. 309, and Union Bank of Chicago v. Kansas City 
Bank, 136 U. S. 223, 10 Sup. Ct. 1013. In the former case the court 
had under considération the assignment law of the state of Illi- 
nois, the thirteenth section whereof provided as foUows: 

"Bvery provision in any assignment hereafter made in this state, provlding 
for the payment of one debt or llabllity in préférence to another, shall be 
void, and ail debts and liablUties wlthln the provisions of the assignment 
shall be pald pro rata from the assets thereof." 

In construing this statute the court foUowed a line of décisions 
of the suprême court of Illinois, and held that several written in- 
struments executed contemporaneously by an insolvent in that 
state to certain creditors for their benefit to the exclusion of ail 
other creditors constituted, under the voluntary assignment act, 
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but one instrument, and operated as an assignment of the debtor's 
property for the benefit of ail Ms creditors equally. But the case 
oï Union Banlî of Chicago v. Kansas City Bank arose under the 
laws of Missouri, which provided that: 

"Every voluntary assignment of Jands, tenements, goods, chattels, effects 
and crédits made by a debtor to any person in trust for hls creditors shall be 
for the beiieflt of ail the creditors of the assigner in proportion to their re- 
spective claims." Eev. St. Mo. 1879, § 354. 

The court, in construing this provision, pointed-to a séries of déci- 
sions of the suprême court of that state, in which it had been held 
that the statute was designed to prevent préférence of creditors 
"by assignment," and that it did not avoid deeds of trust in the 
nature of mortgages, which were only securities for the debts, and 
in one of which décisions it had been said: 

"The distinction is that an assignment Is a conveyance to a trustée for the 
purpose of raising funds to pay a debt, while a deed of trust in the nature 
of a mortgage is a conveyance in trust for the purpose of securing a debt, 
subject to a condition of defeasance." 

And the suprême court, following the suprême court of Missouri, 
held that a mortgage of the personal property of an insolvent part- 
nership to secure the payment of particular debts of the partner- 
ship is valid under the laws of Missouri, and does not operate as a 
voluntary assignment for the benefit of ail its creditors. 

There are but two décisions of the suprême court of the state of 
Oregon, interpreting the statute in question. The flrst is Hembree 
V. Blacliburn, 16 Or. 153, 19 Pac. 73. In that case an insolvent 
flrm had executed to a trustée a mortgage upon ail its property to 
secure a promissory note, payable on demand, and had provided 
therein that immediately, and before default in paying the note, 
the trustée should take possession of the property, and sell and dis- 
pose of the same at private sale, and apply the proceeds to the 
payment of the note, and pay the balance, if any, to the insolvents. 
The court held that the instrument was not an assignment, and 
said : 

"The distinctioH, however, Is clearly deflned. A mortgage or deed of trust 
in the nature of a mortgage Is a securlty for a debt. An assignment is more 
than that; It is an absolute appropriation of property to the payment of debts. 
A mortgage créâtes a lien upon property In favor of the creditor, leavlng 
the equity of rédemption still the property of the debtor, and liable to sale or 
incumbrance by him." 

The second case is that of Stout v. Watson, 19 Or. 251, 24 Pac. 
230. In that case an insolvent flrm had executed a bill of sale of ail its 
property to one Stout, in considération of money due him, and hia 
assuming and agreeing to pay out of the proceeds certain creditors 
named the money due to them f rom the insolvents, and to pay cer- 
tain other creditors named, pro rata, such amount as then remained. 
There were still other creditors, who were not provided for. The 
court held that the bill of sale was a gênerai assignment, and as 
such was void under the statute. In so deciding the court said: 

"The distinctions between an assignment and a sale are too marked to be 
misunderstood. Sales are transfers in the ordinary course of business. As- 
signments commpnly grow out of the embarrassments or susoensiou of busi- 
ness." ■ 
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It is the distinct doctrine of thèse two décisions that the statuts 
of Oregon rendering invalid a gênerai assignment for creditors un- 
less made for ail creditors was not intended to prevent an insolvent 
debtor from preferring one créditer to another, and was not in- 
tended to apply to any and aU instruments or means by which an 
insolvent might divest himself of his property, and tkereby pay or 
secure certain creditors to the exclusion of others, but was intended 
to apply to the subject-matter of the statute, which was the vol- 
untary distribution of an insolvent's estate through an assignée, 
and substantially in the method contemplated in the statute, — a 
proceeding by which the insolvent surrendered his estate to another 
for the beneflt. of his creditors, and under which the assignée dis- 
tributed the estate, and in which the transfer became effective with- 
out the assent of the creditors, and the insolvent lost ail dominion 
over his property. The transfers in the case before the court do 
not corne within this définition of a gênerai assignment. They are 
mortgages in the usual form. In each there is a defeasance and 
a réservation to the insolvent of dominion over the mortgaged prop- 
erty until default in paying the debt. In view of the construction 
so given to the law by the suprême court of Oregon, it is imma- 
terial that the ultimate effect of the mortgages may be to distrib- 
ute the whole of the insolvent's estate among the creditors named 
in those instruments, to ail intenta as if an assignment had been 
made in the manner interdicted by the statute. The controUing 
fact is that the instruments are mortgages, and not assignments. 
The case differs in no essential feature from that of Hembree v. 
Blackburn, unless it be that it présents équitable considérations 
in favor of the validity of the mortgages that did not exist in that 
case. It appears from the record before us that, not only were 
the mortgages made in considération of an actual bona fide indebt- 
edness, but there was an additional considération in the fact that 
certain of the creditors whose claims are thereby secured had, prior 
to the exécution of the mortgages, brought actions against the in- 
solvent, and had attached the property which is the subject-matter 
of this suit, while others were preparing to pursue the same course; 
and there is undisputed testimony that one purpose of the mortgage 
was to avoid the costs of litigation that would hâve been incurred 
in the attachment suits, and to substitute mortgage liens for the 
attachment liens. In this view of the law we difler from the learn- 
ed judge of the court below, but we flnd no error in the final decree, 
which dismissed the plaintiff's bill, and that decree is accordingly 
afSrmed, with costs to the appellees. 
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(Circuit Court of Appeals, Ninth Circuit. June 29, 1896.) 

No. 252. 

Fraudulent Convbtances— Deed of Insolvent to His Wiitb— Evidence. 
The évidence upon which an indebtedness from a husband to his wife 
should he establlshed in a case where the former Is Insolvent, and unable 
v.75F.no.4 — 10 
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to pay hls debts, should be clear and convincing, in order to support a 
conveyanee then made to her. 

Appeal from the Circuit Court of the United States for the District 
of Oregon. 

This was a suit in equity by the Bank of Calilornia against J. L. 
Cowan and S. E. Cowan, his wife, to set aside, as in fraud of credit- 
ors, a deed by him to her. The circuit court dismissed the bill, and 
the complainant has appealed. 

Zera Snow, for appellant. 
L. L. McArthur, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge. The facts out of which this suit arose 
are stated in the récent décision of this court in the case of Beall v. 
Cowan (No. 256) 75 Fed. 139. The bank brought suit against Cowan 
and wife to set aside a transfer of the northwest quarter of block 
33, situate in Albany, Linn county, Or., which was conveyed by said 
Cowan to his wife on June 19, 1893, the date when Cowan's bank 
closed its doors, and subséquent to which, on June 27, 1893, Cowan 
transferred the remaihder of his property to certain trustées for the 
payment of the claims of certain creditors named therein. It is al- 
leged in the bill that at the time of said conveyanee to his wife Cowan 
was insolvent, and that the deed was made with intent on the part of 
both Cowan and his wife to hinder, delay, and defraud the complain- 
ant and other creditors, and was without considération, and that it 
is, therefore, void as to the complainant. The circuit court entered 
a decree in which is recited the following: 

"It is found and adjudged tliat heretofore, and on the 19th day of June, 
18S)3, the défendant James L. Cowan, being then engaged in the banlîing 
business in the state of Oregon, was wholly insolvent, and, being so in- 
solveut, did, on the day and date last aforesald, exécute and deliver to the 
défendant Sarah B. Cowan, his wife, for a pretended indebtedness then pre- 
tended to exist between them, a transfer of certain real property situate in 
the City of Altmny. * * * It is further found and adjudged that the said 
transfer was made without considération other than the said pretended in- 
debtedness, and which said pretended indebtedness, if it existed, was barred 
by the statute of limitations, said Sarah E. Cowan at the time thereof having 
reason to believe, and chargeable with notice of, the insolvency of the said 
défendant James L. Cowan, and that the same was made with the intent to 
hinder and delay and defraud the complainant, who was then a créditer of 
the said James L. Cowan, as in and by the bill set forth, and other creditors 
of the said James L. Cowan." 

In said decree the court further found, as in the case of Beall v. 
Cowan, above referred to, that the conveyanee of said land, together 
with the transfers shortly thereafter made by the insolvent to trus- 
tées for certain preferred creditors, was tantamount to a gênerai as- 
signment of the insolvent's property, and that, since such assignment 
was not made for the beneflt of ail creditors, the same was void un- 
der the statutes of Oregon; and it was further ordered that, unlesa 
within 30 days from the date of said decree the complainant should 
file with the clerk of the court its written assent waiving its prefer- 
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ence lien by the attachment and judgment and ail right of appeal 
from the decree, and accepting its share of said estate pro rata, as if 
a gênerai assignment had been made for ail creditors, the decree 
should be vacated, and held for naught. The complainant having 
failed to file said assent, it was thereafter decreed that its bill be 
dismissed. The complainant appeals to this court from the decree 
dismissing its bill. 

The décision in the case of Beall v. Oowan covers the main ques- 
tion involved in this case. We there held that the transfers made 
by Cowan to trustées for certain creditors were not void under the 
statute of Oregon. The inquiry in the présent case, therefore, is nar- 
rowed to the considération of the question whether or not the convey- 
ance from Cowan to his wife is valid as against the attachment lien 
and judgment of the appellant. It is contended by the appellees 
that the évidence shows that in 1886 Sarah E. Cowan received from 
her father's estate |4,550, which at that time she loaned to her hus- 
band, and that at the time of the transfer of said land to her there 
remained owing and unpaid on account of said indebtedness more 
than |4,000, an amount equal to the fair value of the property; and 
that the conveyance to her was made in good faith, and for the pay- 
ment of said indebtedness. The testimony of both Cowan and his 
wife is, in substance, that in 1886 there came into the hands of Cowan, 
from the estate of his wife's father, several sums of money aggregat- 
ing |4,550; that this money was at flrst placed in Cowan's bank, 
in the name of his wife, but that subsequently it was transferred to 
Cowan's name, and that in récognition of his indebtedness to her he 
executed to her, in October, 1886, a promissory note for |3,000, draw- 
ing interest at the rate of 10 per cent, per annum. From that time 
nothing seems to hâve been done in regard to the indebtedness until 
1890. The note, in the meantim'e, remained in the possession of 
Oowan, or in his bank. No indorsement was made on it, and nothing 
was paid on account of it. They testify that in 1890 Cowan paid his 
wife $3,333.33 on account of the indebtedness, but no receipt was 
given for that amount, and no indorsement was made thereof on the 
promissory note. At the time of the transfer of the real estate the 
note was, barred by the statute of limitations. If there were at that 
time any existing indebtedness from Cowan to his wife, the principal 
portion thereof was for unpaid interest on the promissory note. 
There is no corroborating évidence of the fact of the indebtedness, 
excepting the fact that it appears from the bank books that in 1886 
f3,000 was placed in the bank in Mrs. Cowan's name in the flrst in- 
stance, and was transferred from her account to that of her husband. 
It seems probable from the whole testimony that the amount which 
Cowan received from his wife was $3,000, and that the note given 
in October, 1886, for that amount, covered the whole of his indebted- 
ness to her, and that the payment of $3,333.33 in 1890 substantially 
extinguished the debt. The court below has found the indebtedness 
to be pretended. We cannot say that there was error in that con- 
clusion. The évidence upon which an indebtedness from^ a husband 
to his wife should be established in a case where the former is insol- 
vent, and is unable to meet his debts, should be clear and convincing. 
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It not only appears ihat the conveyance to Mrs. Cowan was niade 
under circumstances sufflcient to charge her with the knowledge of 
her husband's insolvency, but the évidence indicates that the convey- 
ance vi^as voluntary, and that an actual indebtedness did not exist at 
the time of the transfer. 

The decree of the circuit court will be reversed, at the appellees' 
costs, and the cause remanded, with instructions to enter a decree for 
the complainant for the relief prayed for in its bill. 
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(Circuit Court of Appeals, Fifth Circuit. June 15, 1S9(>.) 

No. 48(5. 

1. National Banks— Insolvency— Amoont oï- Claim— Collatéral. 

A créditer ot an insolvent national baali Is entitled to prove tlie wholo 
amount of tlie claims against it iield l>y liim, wittiout référence to tlie col- 
latéral held to secure sucli daims. Armstrong v. Bank, 8 C. C. A. 155, 59 
Fed. 372, 16 U. S. App. 465, folio wed. 

2. Bamb — Suit to Bstablish Claim — Oeobee; • 

In a suit against a receiver of an insolvent national bank to establisli 
the claim of a creditor and his riglit to a dividend, the decree shonid not 
direct tlie payment ot a dividend tiy the receiver, since tlie assets of sucli 
bank are, under the statutes, entirely within the control and disposition of 
the comptroUer of the currency, but such decree should direct tliat the 
claim of the creditor, as established, be cértiiied to the comptroller, to be 
paid in due coui-se of administration. 

8. SAME— ACCOUNTING. 

It seenis that an accounting of the asset^ which haye corne to the hands 
of the receiver of an insolvent national bank cannot be decreed in a suit 
to which the comptroller of thô currency is not a party. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Florida, 

This was a bill filed by the National Bank of Jacksonville against T. B. 
Merrill, as receiver of the First National Bank of Palatka, and shows, among 
other things, that the appellee was a creditor of the First National Bank for 
one class of indebtedness, consisting of Sundry drafts, amountiug to $6,010.47, 
and for another class of indebtedness, consisting of certillcates of deposit, 
loans, and interest, amounting to $10,098.34,— making a total of $16,103.81 due 
the appellee from the First National Bank of Palatka on the 17th day of July, 
1891; that the appellee held certain collatéral to secure the last-mentioned in- 
debtedness, amounting to $10,896.22, according to the face thereot; that tîie 
appellee coUected a portion of the collatéral after insolvency of the bank, leav- 
Ing a balance due on its said indebtedness, so secured by collatéral, of $4,- 
496.44; that the receiver and comptroller allô wed the appellee dividends ou 
this balance and dividends on the unsecured indebtedness, but refused to al- 
low dividends on the total indebtedness from the date of insolvency; that there 
has been great delay by said receiver in winding up the matters of said First 
National Bank of Palatka, and that the receiver has made no distribution of 
assets of said bank since the 17th day of May, 1893. The prayer of the bill is: 
"That the défendant may discover the amount of assets of said First National 
Bank of Palatka that came Into his hands, and account for the same, and 
that the défendant may be decreed to pay to your orator (and to ail other cred- 
Itors of said- B'irst National Bank of Palatka in like situation, who may eome 
in and make themselves parties to this suit, and coutribute to the expenses 
thereof) a pro rata distrilîution upon the entire amount of indebtedness due 
to your orator from the said First National Bank of Palatka, to wit, upon the 
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r;uin of sixteeD thousand one hunclred and three and 8i/,n„ dollars, together 
with interest thereon from the ITth day of July, A. D. 1891, without deduct- 
Ing therefrom the amount realized from collatéral given to secure a portion of 
said amount due your orator from said bank as atoresaid; that the défendant 
may wind up the afCairs of said banli and of his said recelvership thereof wlth- 
out further delay; and that your orator may hâve such other and further re- 
lief in the premises as to your honor may seem meet, and the necesslties of 
this case may require, and as shall be agreeable to equlty." 

The receiver demurred to the bill on the following grounds: "I^lrst. That 
the eaid bill does not contaln any matter of equlty whereon this court can 
ground any decree or give any relief again'st this défendant. Second. Because 
the complainant seeks to make proof of its clalm without deductlng amounts 
collectedby it f rom collatéral securitiespriorto makingproof, andfurtlierseeks 
to compel the défendant to pay it ratably in proportion with other credltors on 
a basis of the gross amount of indebtedness without crediting the collections 
from said collatéral securitles. Third. Because the complainant is esiopped in 
equlty from making new proof, having made proof according to law, and re- 
celved dividends upon the basis of the said proof." 

This demurrer was overruled, and the receiver answered as follovcs: "(1) 
That this défendant has never made or declared any dividend to the creditors 
of the First National Bank of Palatka. On the contrary thereof, this défend- 
ant says that he was made receiver of the said bank by appointment of the 
United States comptroller of the currency, under section 5234 of the Revised 
Statutes, and that since hls said appointment he has paid over to said comp- 
troller ail moneys derived by him from the assets of the said bank in accord- 
ance with the terms of the said law, and that the appointment of the com- 
plainant and the dividend thereunder set forth in the bill of complaint were 
made by the said comptroller, and this défendant had nothing whatever to do 
therewith, except to transmit to the complainant the checks of the said comp- 
troller representing the said payments, whlch said payments were made In 
pursuance of the provisions of section 5236 of the Revised Statutes, and that 
this défendant has not and cannot hâve any authorlty to make dlsbursements 
to any of the creditors of the said bank, nor has he In his hands any funds 
which are available for that purpose. On the contrary thereof, this défendant 
Is charged under the law of hls appointment with the duty of transmitting 
to the comptroller ail moneys realized from the assets of the said bank. (2) 
And, further answering the said bill, this défendant dénies that the complain- 
ant gave due notice that It would demand a pro rata dividend upon the whole 
amount due to it without deducting the amount coUected on collatéral security. 
On the contrary thereof, this défendant avers the faet to be that the com- 
plainant accepted the said ruling of the said comptroller without demur, and 
aceepted from the said comptroller, through this défendant, without protestlng 
notice of any kind, the checks of the said comptroller in payment of the divi- 
dends mentioned in the bill, and that It was not until the 15th of March, 1894, 
that the complainant gave notice of any kind that It dlssented from the said 
ruling of the comptroller, and would demand payment upon a différent basis; 
that since December 1, 1892, the said comptroller has made disposition of the 
assets of the said bank in hls hands In good falth, believlng that the matter 
of his said ruling was at rest; so that the complainant should now be es- 
topped to demand an apportionment on a différent basis. (3) And, further an- 
swering the said bill, this défendant says that he has realized in money from 
the assets of the said bank the sum of $176,317.91; that under the orders of the 
said comptroller he has disbursed the sum of $51,561.33 for the expenses of 
hls recelvership, 'in which expenses are Included moneys paid on decree in 
lltigated case in this court, and for loans paid, etc., amounting to the sum 
of $17,653.55'; that he has transmitted to the said comptroller, as required 
by law, the sum of $143,849.03; that there remalns in the hands of this de- 
fendant the sum of $907.55, which is subject exclusively to the orders of the 
said comptroller; and that the remaining assets of the said bank consist of 
sundry parcels of real property and some securitles and choses In action, many 
of which are absolutely worthless, and the value of the rest of which cannot 
be estimated. (4) And, further answering the eaid bill, this défendant dénies 
that there has been great or any delay in winding up the matters of the said 
bank. On the contrary thereof, the assets of the said bank hâve been real- 
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Ized upon with the utmost expédition consistent with th"e character of the 
same, and the great business dépression wliich lias existed in Florida since this 
défendant took charge of the affairs of the said bank. Moreover, this défend- 
ant, in aU matters concerning the management of the assets of the said bank, 
has acted strictly in accordance with instructions received from the comp- 
troller of the currency." 

The complainant exeepted to this answer as insufBclent, but the exceptions 
were overruled, whereupon the complainant, without replying, set the case 
for hearing on biU and answer. On the hearing the circuit court rendered a 
decree as foUows: "It is ordered, adjudged, and decreed that the complainant 
Is entltled to reeeive from the assets of the said First National Bank of Palatka 
a dlstributive share and dividend as one of the creditors of said bank, based 
upon, and to be calculated upon, the whole amount of the indebtedness due 
said complainant from said bank, principal and interest, to wit, upon the basis 
of the Bum of $16,103.81, as the amount of the Indebtedness due complainant 
on July 17, 1891, with Interest thereon from July 17, 1891, and crediting there- 
on as partial payments the dlTidends heretofore paid on the dates of their 
several payments. It is further ordered, adjudged, and decreed that the said 
défendant, as recelver, déclare the dividend to be due to complainant upon the 
said basis of its said clalm, as above stated, and that said amount of such 
dividend should be paid out of any assets of the défendant bank which were 
in the hands of the said défendant, as recelver, on the 15th day of March, 1894, 
or came into hls hands since the said 15th day of March, 1894, after the pay- 
ment out of such assets of any costs and expenses of such receivership as may 
hïwe remained unpaid since the 15th day of March, 1894. It Is further or- 
dered, adjudged, and decreed that the said défendant, as such recelver, do 
déclare said dividend as payable to the said complainant, and do pay said 
complainant the amount of such dividend out of any assets that were in the 
hands of said recelver on the 15th of March, 1894, or may hâve corne into 
his hands since the 15th day of March, 1894, after deductlng from said assets 
the costs and expenses of said receivership due on that date or accruing since. 
It is further ordered, adjudged, and decreed that the said défendant, as re- 
celver of said First National Bank of Palatka, do file wlthin thirty days, in this 
cause, in this court, an account showing the amount of assets in his hands on 
the 15th day of March, 1894, and received by him out of the assets of said 
bank since the 15th day of March, 1894, and the expenditures out of same for 
the expenses and management of such receivership, as hereinbefore mention- 
ed, and that the amount due to the complainant upon the dividends to it, as a 
créditor of said bank, upon the basis hereinbefore decreed, shall be paid to 
said complainant out of such balance of such assets as were In the hands of 
said recelver on the 15th day of March, 1894, aforesaid, and hâve been re- 
ceived by him sinee the 15th of March, 1894." 

The recelver, under order from the comptroUer of the currency, sued out and 
prosecuted this appeal, assigning as errors: "First. Because the court erred 
in rendering the decree overruling the defendant's demurrer to the bill of 
complainant herein. Second. Because the court erred in rendering the final 
decree herein: (a) Because the said decree herein requires the défendant to 
déclare and pay dividends, whereas the law does not vest receivers of na- 
tional banks with authority to elther déclare or pay dividends; (b) because 
said final decree requires the défendant to file an account showing the assets 
in his hands, and his expenditures, which order is beyond the power of said 
court to enforce." 

Duncan W. Fletclier, for appellant. 
J. C. Cooper, for appellee. 

Before PARDEE and McCORMICK, Circuit Judges, and SPEEE, 
District Judge. 

PAEDEE, Circuit Judge (after stating the facts as above). As 
tiiis case was heard upon the bill and answer, it follows that ail 
matters well pleaded in the bill, and not denied or avoided in the 
answer, responsive to the bUl, or in avoidance of the same, are 
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to be taken as true. Thus, considering tke bill and answer, the 
foUowing material facts appear: On the 17th of July, 1891, the 
First National Bank of Palatka failed, and thereafter the appel- 
ant was duly appointed by the comptroUer of the currency as re- 
ceiver of said bank, and entered upon his duties, taking charge of 
ail the books, notes, accounts, property, ajid effects of the same. 
At this time the National Bank of Jacksonville, appellee herein, 
had two demanda against the First National Bank of Palatka. 
One of thèse was for sundry drafts, unsecured, for the sum of |6,- 
010.47, and the other was for certificates of deposit, loan, and in- 
terest, amounting to $10,093.34, and secured by collatéral of the 
face value of |10,896.22. The said bank having tendered proper 
proof of its said claims, the comptroUer allowed the unsecured de- 
mand of |6,010.47, but rejected the secured claim, directing the Na- 
tional Bank of Jacksonville to exhaust its collatéral given to secure 
said demand, and then to prove the claim for the différence between 
the amount of the loan and interest and the amount realized from 
said collatéral. Upon this ruling by the comptroUer the National 
Bank of Jacksonville proceeded to coUect ail the productive col- 
latéral, and credited the same upon the demand, and thereafter- 
wards presented a claim for aHowance in the sum of |4,496.44, bal- 
ance due on the $10,093.34 demand after applying the proceeds of 
collatéral as coUected. This claim was aUowed by the comptroUer. 
The National Bank of Jacksonville received dividends from time 
to time as the same were declared based upon the unsecured de- 
mand and upon the balance of the secured demand as proved. This 
condition remained until September 11, 1894, when this suit was 
instituted for the purpose of establishing the claim against the as- 
sets of the First National Bank of Palatka in favor of the National 
Bank of Jacksonville for the fuU amount of the secured debt as it 
existed at the time the receiver was appointed, without regard to 
the collatéral which was subsequently coUected. On this state of 
facts the unsecured claim for |6,010.47, which was allowed upon 
présentation, and upon which dividends hâve since been paid and 
accepted, may be left out of considération, and the main question 
in this case is, had the National Bank of JacksonviUe the right to 
prove up the full amount of its $10,093.34 claim, although secm-ed by 
collatéral, and receive dividends on the full amount thereof, with- 
out référence to the amounts that might be subsequently coUected 
on such collatéral and applied on the same claim? The précise 
question was adjudicated in the case of Armstrong v. Bank, 16 U. 
S. App. 465, 8 C. a A. 155, and 59 Fed. 372, where nearly ail the 
adjudged cases are reviewed, and the question is discussed on prln- 
ciple. In that case it was held that "the creditors of an insolvent 
national bank, in proving their claims, cannot be required to allow 
any crédit for collection from collatéral made subséquent to the 
declared insolvency of the bank, and before the flling of the proof 
of claim." From an examination of many of the cases cited and 
reviewed in Armstrong v. Bank, supra, as well as a considération 
of the reasoning therein, we are compeUed to concur with the rule 
as declared in that case, and therefore we hold in the instant case 
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tliat when the National Bank of Jacksonville presented to the re- 
ceiver the proof of its secured debt as it was on the day the First 
National Bank of Palatka failed, said prooi should hâve been re- 
ceived, and the claim aJlowed without référence to the collatéral 
held to secnre the said claim, and that the said National Bank of 
Jacksonville is now entitled to hâve the claim adjudicated by proper 
decree in this case, and to be decreed to hâve such relief as the 
circumstances of the case and jurisdiction of the court will permit. 
The appellant complains of the form of the decree appealed from, 
and strongly objects that certain relief therein granted was be- 
yond the power of the court, and not warranted by the facts in the 
case. It is objected that the appellant, as receiver, has no author- 
ity to déclare any dividend payable to complainant, or to pay the 
complainant any dividends out of any assets that were in the hands 
of the receiver on March 15, 1894, or may hereafter come into his 
hands since the 15th day of March, 1894, because, he says, nnder 
the laws of the United States he is compelled to pay aU moneys 
coUected by him as receiver into the treasury of the United States, 
subject to the order of the comptroUer of the currency, and that 
by the same laws the comptroUer of the currency is alone author- 
ized to déclare and pay dividends. Section 5234 of the Eevised 
Statutes of the United States provides for the appointment and du- 
ties of receivers of national banks, and thereunder receivers are 
appointed by the comptroUer of the currency, and they are under 
the direction of the comptroUer, and are required to pay over ail 
money made out of the assets of the insolvent bank to the treasury 
of the United States, subject to the order of the comptroUer, and 
also make report to the comptroUer of ail other acts and proceed- 
ings. Section 5236 of the Revised Statutes of the United States 
provides as foUows: 

"From time to time, after full provision has been flrst made for refunding 
to tlie United States any deflclency in redeemlng the notes of such associa- 
tion, the comptroUer shall ma1j:e a ratable dividend of the money so paid over 
to him' by such receiver on ail such claims as may hâve been proved to hls 
satisfaction or adjudicated In a court of compétent jurisdiction, and. as the 
proceeds of the assets of such association are paid over to him, shall make 
further dividends on ail claims prevlously proved or adjudicated; and the 
remainder of the proceeds, if any, shall be paid over to the shareholders of 
such association, or their légal représentatives, in proportion to the stocli by 
them respectively held." 

Under thèse statutes it seems clear that the assets of an in- 
solvent national bank, when coUected by the receiver, are entirely 
within the control and disposition of the comptroUer of the cur- 
rency, and that the receiver is without power in respect to the pay- 
ment of dividends. Numerous authorities hâve been cited by the 
counsel for appeUee to the effect that the title to the assets of an 
insolvent national bank is transferred to the receiver. Eichmond 
V. Irons, 121 U. S. 27, 7 Sup. Ct. 788; Bank v. Colby, 21 WaU. 609; 
Bank v. Mixter, 124 U. S. 724, 8 Sup. Ct. 718; Scott v. Armstrong, 
146 U. S. 499, 13 Sup. Ct. 148; Armstrong v. Bank, 133 U. S. 433, 
10 Sup. Ct. 450. In this last-mentioned case it appears that a de- 
cree directing the receiver to aUow the claim for the fuU amount 
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against the assets in his hands as receiver, and to satisfy it by 
paying such dividends as he had made theretofore and as should 
be made thereafter from the assets of the Fidelity Bank in the due 
course of administration, and to pay the défendant 25 per cent, 
already declared, with interest, etc., was confirmed by the suprême 
court. In none of the cases cited does it appear that the précise 
question was considered. In gênerai, the receiver of a national 
bank has been held to be a mère instrument of the comptroller, 
and subject in ail respects to his instruction. Kennedy v. Gribson, 
8 Wall. 498; Bank t. Kennedy, 17 Wall. 21. In Eastem Townshipa 
Bank v. Vermont Nat. Bank, 22 Fed. 186, the proper form of a de- 
cree in a case similar to the one in hand was considered in référ- 
ence to section 5236, Rev. St., and Case v. Bank, 100 U, S. 446. It 
was held that judgments in such cases should be certified by the 
receiver through the comptroller, and be paid in due course of ad- 
ministration. In Case v. Bank, supra, the judgment was, alter re- 
citing the'amount of the demand, etc., as foUows: 

"That Frank F. Case, receiver, do recognize the sald Cltlzens' Bank of Loulsl- 
ana as créditer, • • • and that he do pay the same or eertify the same to 
the comptroller, to be pald in due course of administration; • • • and that 
the Citizens' Bank of Louislana do recelve, before further payment to cred- 
Itors, its due proportion of dividends pro rata wlth those already paid to the 
creditors of the Crescent City National Bank." 

In this case it does not appear that the form of the judgment was 
contested, but in affirming the judgment the court did say: 

"Beyond ail doubt, the validity of thelr debt Is established by the verdict and 
judgment; and, if so, it requlres neither argument nor authorities to show that 
the order given by the circuit court to provide for the payment of the amount 
recovered was proper and correct." Id. 456. 

In the absence of a décision to the contrary by the suprême court 
of the United States, the law as declared in the statute above quot- 
ed should prevail. 

Appellant furthèr objects that the court was without authority on 
the pleadings and facts to decree that the receiver should account 
to the court in the instant case as to the assets of the First National 
Bank of Palatka received and coUected by him, and his expenditures 
of the same for the expansés and management of the receivership. 
The appellant contends that the case made does not warrant any 
such accounting as is decreed, that the case was heard on bill and 
answer, and that the answer, which is admitted to be true, shows 
the amounts that the receiver had received and disbursed. The 
appellee had a right to resort to the court to hâve his claim adjudi- 
cated when it was refused by the comptroller, but it is very doubt- 
ful whether, on the case made by the bill and answer, if tn any 
case, the receiver, in a suit in which the comptroller is not a party, 
can be made to account for an administration of which the comp- 
troller is solely responsible. As we view the equities involved, a 
decree to the effect that on the Ist day of July, 1891, the First Na- 
tional Bank of Palatka was indebted to the National Bank of Jack- 
Bonville on a certiflcate of deposit secured by collatéral in the sum 
of $10,093.34, which indebtedness was duly proved, and should hâve 
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been allowed, and dividends paid thereon; that said indebtedness 
is now allowed as of the date of July 1, 1891; and that the National 
Bank of Jacksonville be paid dividends on such indebtedness as 
hâve been allowed and paid on other indebtedness of said First 
National Bank of Palatka, with 8 per cent, interest on such divi- 
dends from the date of déclaration thereof, less a crédit of the sums 
heretofore paid as dividends on that part of said claim heretofore 
allowed, provided, however, that the dividends heretofore paid and 
hereafter to be paid on said sum of $10,093.34, together with the 
amounts heretofore and hereafter received on the collaterals secur- 
ing said indebtedness, shaU not exceed 100 cents on the dollar on 
the principal and interest on said debt ; that T. B. Merrill, receiver, 
do recognize the said National Bank of JacksonvUle as a créditer 
of the First National Bank of Palatka in the said sum of $1,093.34 
as of date July 17, 1891; that he do pay the same or certify the same 
to the comptroUer of the currency to be paid in due course of ad- 
ministration; and that the said National Bank of Jacksonville do 
receive, before further payment to creditors, its due proportion of 
dividends as hereinbefore declared, with interest thereon, with 
those already paid to the other creditors of the First National Bank 
of Palatka, — will protect the rights of the National Bank of Jack- 
sonville as fully as the nature of the case and the jurisdiction of the 
court wiU permit, particularly in view of the conduct of the said 
bank in proving up part of its said claim, in accepting dividends 
on such part, and in delaying to bring this suit until aiter large 
dividends had been declared, and paid to the other creditors. The 
decree of the circuit court is reversed, and the cause is remanded, 
with instructions to enter a decree in accordance with the views 
herein expressed; the costs of appeal to be paid by the National 
Bank of Jacksonville, and the costs of the circuit court by the re- 
ceiver, as a part of the expenses of his administration. 



FIRST NAT. BANK OF SIOTJX OITY v. PEAVBY. 
(Circuit Court, N. D. lowa, W. D. Juue 7, 1896.) 

EqUITT PlKADINS— MULTIFARIOUSNESS. 

Complalnant's blU sought to subject défendant to liability for an In- 
debtedness of a rallroad company to complainant on four grounds, vlz.: 
That défendant was the owner of stock In the rallroad company upon 
whlch a part of the subscription exceeding the rallroad company's indebt- 
edness was unpald; that, through varlous transactions in the issue, can- 
cellation, and reissue of stock, and the purchase of shares owned by other 
parties with funds of the rallroad company, there had been a misappro- 
priation of the rallroad company's property applicable to the payment of 
Its debts, for whlch défendant was responsible; that défendant, and oth- 
ers confederatlng with him, had caused real estate of the rallroad com- 
pany to be conveyed to défendant wlthout considération; that défendant, 
combinlng with others, had misrepresented the flnancial condition of the 
rallroad company, thereby Induclng complainant to loan it money which 
he had lost. Reld that, though the flrst and second grounds of liability, 
growing eut of the defendant's connection with the railroad company as 
an offlcer and stockholder thereln, mlght be united, the third and fourth 
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grounds had no légal connection wlth the former, and the blll wa3 multi- 
farlous. 
2. Equity Practicb— Soit to Enfokcb Stock Subscription— Parties. 

Where suit is brought in equity to enforce subscriptions to tlie capital 
stock of a coi-poration as part of a trust fund for the beneflt of the cred- 
itors of such corporation, the blll must be so f ramed as to be for the bene- 
flt of ail the creditors who are entltled to the trust fund sought to be 
reached. 

Chas. A. Clark and S. M. Marsh, for complainant. 
Wright & Hubbard, for défendant. 

SHIRAS, District Judge. The complainant herein is a judgment 
créditer of the Sioux City Street-Eailway Company, and by means 
of the présent bill seeks to hold the défendant responsible for the 
indebtedness due complainant on four gênerai grounds: (1) For 
the reason that the défendant is the owner in fact of a large amount 
of the capital stock of the street-railway company upon which, it 
is alleged, there remains unpaid an amount largely in excess of the 
sum due complainant. (2) That, through various alleged trans- 
actions set forth in the bill, including cancellation of shares of 
capital stock originally issued, the reissue of greatly-increased 
amounts thereof, and the purchase by défendant of shares held by 
other parties, the same being purchased by the use of money be- 
longing to and drawn from the treasury of the street-railway com- 
pany, there was a misappropriation of a large sum of money which 
should hâve been applied to the payment of the debts of the street- 
railway company, and that equitably the défendant is responsible 
for a misappropriation of a trust fund. (3) That the défendant, and 
others confederating with him, caused to be conreyed to défendant, 
without considération, a large amount of real estate belonging in 
fact to the street-railway company. (4) That the défendant, com- 
bining with others, wrongfully held out and represented that the 
street-railway company had a paid-up capital stock of |300,000, and 
thereby the complainant was induced to loan money to the street- 
railway company, when in fact such alleged paid-up stock was not 
paid up in fact, and the corporation was without means or financial 
ability, whereby complainant has been greatly damaged. 

The first ground upon which the défendant demurs is that of 
mnltifariousness in the bill, in that it embraces causes of action 
which are whoUy distinct. In the case of "Brown v. Deposit Co., 128 
U. s. 40,^--412. 9 Sup. et. 127, it is said that: 

"To support the objection of multifariousness, because the bill containa 
différent causes of suit against the same person, two things must concur: 
First, the grounds of sald suit must be différent; second, each ground must 
be sufficlent, as stated, to support a bill." 

Thf^ first and second grounds set forth in the bill, and relied on 
as creating a liability on part of the défendant, grow out of the 
connection of the défendant with the street-railway company as 
a shareholder and offtcer therein, and I see no reason why they 
may not be properly joined in the one bill; but the third and fourth 
grounds of liability set forth in the bill hâve no légal connection 
with the duties and obligations assumed by an ofQcer as share- 
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holder in a coi-poration created under the statutes of the state of 
lowa. The third ground charges, in substance, that the corpora- 
tion, being insolvent, conveyed to the défendant, without considéra- 
tion and in fraud of the rights of creditors, certain real estate. 
If the coniplainant desires to attack this transfer as fraudaient, it 
is open to it to do so; but the questions involved therein are wholly 
distinct from those presented by the flrst and second grounds stated 
in the bili. The relief is of a différent nature, and dépends apon 
différent principles, and may require other parties, as, for instance, 
the grantor in the conreyance, to be made parties défendant. The 
fourth ground of liability set forth in the bill is, in substance, an 
action for deceit, and the remedy sought is a judgment for the 
damages resulting therefrom. This has no proper connection A^'ith 
the question of the liability of the défendant as a shareholder or 
ofQcer of the corporation, and cannot be properly joined in a hill 
based u])on the statutory duties and obligations imposed upon a 
shareholder and ofQcer of the corporation. For thèse reasons, the 
deriiurrer must be sustained, with leave to complainant to amend 
by striking ont of the bill the matter wrongly counted upon. 

A further gi'onnd of demurrer is relied upon, to wit, a defect of 
parties; it being claimed that the street-railway company is a 
necessary paity défendant, and also that the suit should be brought 
on behalf of ail the creditors of the corporation. There would be 
force in the proposition that the street-railway company should be 
a party if the transfer of the real estate was to be investigated; 
but if that ground is eliminated from the proceedings by amendment, 
then it is not apparent that the corporation will be a necessary party 
in the fiuther progress of the case. Whether this bill in etjuity 
can be n-aintained on behalf of the one creditor, to wit, the com- 
plainant herein, which is its présent form, or whether it sliould 
be on behalf of ail creditors who may désire to come in and par- 
ticipatfî in thf» costs and expenses and also in the beneflts of the 
litigation, présents a question more diffîcult of solution. When 
this case was before the court at a previous term, upon a demurrer 
to the pétition originally flled in the state court, I then held that 
the pétition must be construed to set forth but one cause of action, 
being based upon the right of the creditors to reach ail unpaid 
portions o^ the capital stock, and it was further held that it was 
open to the complainant to rely upon the légal statutory right and 
remedy created by the statutes of lowa if the facts were such that 
an action at law oould be maintained thereunder, or that the com- 
plainant might proeeed in equity, relying upon established e(|ui table 
prindplea not created by the state statutes; and leave was granted 
to the plaintiff to amend the pleadings, and in so doing to deter- 
ndiie in which forum lie would further proeeed. See opinion in 69 
Fed. 455. By filing the bill in equity now under considération, the 
coniplainant has elected to proeeed in equity, substantially upon 
the theory that creditors hâve the right to insist that the capital 
stock is a trust fund for the beneflt of creditors which must in good 
faith be accounted for to them in case of the insolvency of the cor- 
poration, and that no arrangement between the shareholders and 
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the corporation whereby the former are relieved from the duty of 
paying up the capital stock in full will be sustained as against the 
rights of creditors, and that a court of equity will give appropriate 
relief to the creditors in their efforts to reach and compel the proper 
application of the unpaid portions of the capital stock, as well as 
of the other assets of the corporation, the same being deemed to be 
a trust fund for the beneiit of creditors. 

Assuming that the complainant will amend the bill so that it 
will stand upon the first and second grounds set forth therein, 
then the question will arise whether the bill should not be in the 
names of the creditors, or in the name of one for the common 
beneflt of ail who may désire to join in the further proceedings. 
In the case of Hornor v. Henning, 93 U. S. 228, in which it appeared 
that an act of congress, providing for the création of certain cor- 
porations in the District of Columbia, further declared that, "if the 
indebtedness of any Company organized under this act shall at any 
time exceed the amount of its capital stock, the trustées of the 
Company assenting thereto, shall be personally and individually lia- 
ble for such excess to the creditors of the company," it was held 
that a suit by a single creditor to enforce this liability could not 
be maintained, but that the proceeding should be for the benefit 
of ail the creditors. In the case of Handley v. Stutz, 137 U. S. 366, 
11 8up. et. 117, the same ruie was held in a case wherein the remedy 
sought was to enforce the payment of the unpaid portions of the 
capital stock. In principle the ruling in thèse two cases, the former 
of which applies to cases wherein the liability grows out of a 
violation of the statute by the offlcers of the corporation, and the 
latter out of the duty of shareholders to pay in full the amount of 
the capital stock subscribed for or owned by them, covers the first 
and second grounds of liability charged against the défendant in 
the bill now under considération; and, following the views therein 
expressed by the suprême court, it must be held that the objection 
urged is well taken, in that the bill is not so framed as to be for 
the benefit of ail the creditors who are entitled to the trust fund 
sought to be reached. Upon thèse grounds the demurrer is, there- 
fore, sustained, with leave to complainant to amend by flling an 
amended bill by the August nile day. 



PENNINGTON v. SMITH et al. 

(Circuit Court, S. D. New York. July 8, 1896.) 

Trustées — Dbai.i>-gs with Phoceeds of Trust Property. 

A wlfe, dying-, left a will dividing her property between her husband 
and their two minor ehlldren, making the former trustée for the latter. 
The trustée sold real estate in New Jersey belonging to the trust, and 
deposited the proceeds in a New York bank, to the crédit of his subsé- 
quent wife. He also placed in the hands of a trust company, with the 
sanction of the orphans' court, a sum somewhat in excess of the total 
share of the children. He thereafter caused his wife to draw monev from 
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the bank, and expend the same partijf for the beneflt of tûe children, 
but mainly for his own beneflt. He afterwards dled, leaving ail hls prop- 
erty to his wife, and making her the guardian of the children, At his 
death, part of the money still remained In the New York bank. There- 
after a New Jersey court appointed a thlrd person trustée and spécial 
guardian of the chUdren, and sald trustée brought thls suit to impress 
on the remainder of the fund in bank a trust In favor of hls wards. Held 
that, as the father and former trustée had already invested for the chil- 
dren a sum in excess of the fuU amount belonging to thean, a court of 
equity would not, on any teehnical grounds, award the remainder of the 
money in bank to them, but would consider it as belonging entirely to the 
widow. 

This was a suit by William Pennington, as trustée for Louise 
Condit Smith and Sallie Barnes Smith, against Emma Oondit Smith 
and the Fifth Avenue Bank of New York, to impress a trust upon 
certain f unds held in deposit by the bank. 

This controversy bas already been before the court. 69 Fed. 188. The f acts 
as they appeared at that time— June, 1895— are fuUy set out In the reported dé- 
cision. Slnce then new testimony bas been taken before the master and an 
accounting bas been had. The case now cornes on upon the master's report, the 
exceptions thereto and the additional évidence returned by him. Thls addltlon- 
al testimony was taken upon the suggestion of the court and consent of coun- 
sel, the complalnant waivlng ail formallties and consenting that It be considered 
with the same foroe and efCect as If a rehearing had been ordered. The de- 
fendant, Mrs. Smith, insists that it now appears by the new évidence that 
George Oondit Smith deposited with the Central Trust Company under deeds 
of trust more than hls children were entltled to from the estate of Mrs. Saille 
Smith, and, it is argued, that he had a right to relmburse himself from the 
proceeds of the saie of the real estate and consequently the court should de- 
cree that the money in the Fifth Avenue Bank does not belong to the trust 
estate. It also appears that letters testamentary were granted to the défend- 
ant Emma Condit Smith by the soirrogate of New York on the 7th of February, 
1895, as executrtx of the last wlll and testament of her husband, George Con- 
dit Smith, deceased, and that she was appointed guardian of her husband's 
minor children. The report of the master is as follows: 

"To the Honorable the Judges of the Circuit Court of the United States for 
the Southern District of New York. By the interlocutory decree of September 
30, 1895, this cause was referred to the undersigned as one of the masters of 
the court to ascertaln and report, (1) what amount of money belonging to the 
trust aforesald remains in the possession of the défendant, the Fifth Avenue 
Bank. In the event of flnding an amount in said bank less than $5,856.87 the 
master is then dlrected to ascertain; (2) whether the balance was disbursed by 
said défendant Smith with full knowledge that it belonged to said trust estate 
and report the amount so disbursed by her: (3) To take and state the ac- 
count of the said Emma Condit Smith of any of said moneys lawfully expend- 
ed by her for the purpose of said trust. (4) To ascertain and report the amount 
of said moneys now remaining in her hands, includlng what may be on deposit 
in the said Fifth Avenue Bank, together with the lawful interest thereon. Pur- 
suant to said decree I proceeded to investigate the matters referred in the 
présence of the parties and their respective attorneys, and from such investi- 
gation I find and report as follows: 

"B"irst. From the certificate of the défendant, the Fifth Avenue Bank, which 
was admitted to be correct, I flnd and report that at the commencement of tliis 
action there was on deposit in said bank to the crédit of Emma Oondit Smith 
the sum of four thousand one hundred and ten dollars and fifty-one cents ($4,- 
110.51), and that said amount still remains deposited thereln. 

"Second. The amount so found being less by the sum of $1,746.36 than the 
amount of $5,856.87 as stated in the decree I flnd as matter of fact under the 
further direction of the decree. (1) That during his llfetlme George Oondit 
Smith as exécuter and trustée of his deceased wife' s estate received the sum 
of ten thousand dollars in two payments of five thousand dollars each being a 
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portion of the purehase-money mortgage upon the sale of certain real property 
belonglng to sald estate situated In East Orange, New Jersey. That sald 
George Condit Smith had a personal rlght to $4,143.13 of said moneys and the 
balance $5,856.87 was trust funds and belonged to his miner children. (2) That 
wlth the consent of défendant Smith the whole of sald sum of ten thousand 
dollars was deposited or eaused to be deposited by sald George Condit Smith in 
the Fifth Avenue Bank to the crédit of défendant Smith who regarded the said 
deposit as belonging to her husband and drew her checks thereon as requested 
by him and expended portions thereof under his supervision and direction; that 
she withdrew by checks on said deposit and returned to her husband the sum 
of Ç3,220.75; that with his approval she pald and expended for his Infant chil- 
dren interested In the estate a sum of at least $1,589.80; that under Uke ap- 
proval and authority the sum of $1,078,94 was used to defray household, médi- 
cal, traveling and incldental expenses of said George Condit Smith and his 
famlly, leaving a balance on deposit as herelnbefore found of $4,110.51. (3) 
That at the time said sum of ten thousand dollars was received by her sald 
husband and deposited in her name she was informed by a letter received f rom 
Mr. Pennington who Is now suing as trustée that the interest of her husband 
In said sum was $4,143.13 and the balance was trust funds. She was also in- 
formed by her husband that he had set aside for sald mlnor children out of 
the balance of said estate an amount in excess of thelr légal rlght sufflclent to 
cover thelr Interest in the purchase-money mortgage upon which sald ten 
thousand dollars were pald in conséquence of which he claimed the whole of 
said money as his own. (4) That défendant Smith dld not treat sald moneys 
as her own to do with as she pleased but as moneys subject to the order and 
direction of her said husband and that she dld not use any portion for her In- 
dlvldual use and beneflt save as a member of the famlly of her husband for 
which a portion was expended. Prom the foregoing flndlngs of fact I find as 
conclusions of law that ail of the expendltures out of said fund were dlsburse- 
ments of her husband the sald George Condit Smith and not the disbursements 
of thls défendant so as to make her Uable to this plalntiff as trustée for any 
mlsappropriatlon thereof. 

"Thlrd. From the proofs In the case I flnd and report that from sald fund 
there was pald and expended by défendant Smith under the direction and ap- 
proval of her husband for the sole use and beneiit of his said mlnor children, 
being wlthin the purposes of the trust, the following amounts. 

"Dry gords and dressmaking $050 00 

Olothing for children 300 00 

Coat for one child 99 44 

" other child 76 25 

Underclothing 49 00 

Rallroad fare 15 11 

Board for horses 400 00 



$1,589 80 
That addltional expenses were Ineurred on behalf of sald chidren but the 
amount thereof cannot be determined from the proofs. 

"Fourth. I flnd and report that the amount of money now remaining out of 
said fund is four thousand one hundred and ten dollars and fifty-one cents ($4,- 
110.51) beIng the balance on deposit with the Fifth Avenue Bank upon whîfTh 
she is not chargeable with Interest for the reason that said fund was held 
subject to the direction of her husband up to the time of his death and very 
soon thereafter she was prevented from using or investing the same or exer- 
clslng any ownership or control over the same by the order of this court. 

"I further report that upon a stipulation of counsel testimony has been 
talien as to various matters outside of the order of référence concerning which 
the master has no authority to make tindings. The testimony so taken Is re- 
turned herewith to the court in connection with the proofs upon which the fore- 
going findings and report are made. 

'•RespectfuUy submitted. John A. Shields, Master. 

"New York, February lOth, 1896." 

Exceptions to the report were tiled by the complainant. The défendant has 
Bled no exceptions. 
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John Brooks Leavitt, for complainant. 

Alexander Thain and Thomas M. Tyng, for défendant. , 

COXE, District Judge (after stating the facts). ' This controversy 
has been presented in a manner so disjointed that the study here- 
tofore expended is of little value in determining the présent 
issue. The principle défense now relied on is not alleged in the 
answer and was not referred to at the former hearing. The court 
will, however, consider the new questions as if they were properly 
presented by the pleadings.. It is understood that it is the wish of 
both parties that the cause shall be decided upon the merits, ail 
technical objections being waived and the necessary amendments 
being considered as made. Approaching the cause in this spirit the 
one prominent considération which overtops ail others is the fact 
that the trust estate has already been more than paid the fuU 
amount due from the deceased trustée. With the sanction of the 
orphans' court of Essex copnty, N. J., there was deposited with the 
Central Trust Company of New Yorlî the sum of $88,900 in trust for 
the benefit of the minor children of George Condit Smith. This was 
in 1890 and 1891. The balance of the Crossley bond and mortgage, 
|7,500, is also in the hands of the trustée for the benefit of the in- 
fants, making a total of $96,400. It further appears that the entire 
trust fund due the infants under the will of their mother, including 
both real and personal property, was |93,338.43. In other words, 
the trust estate has already received $1,061.57 more than it was en- 
titled to receive under the will creating it. This being so it is hard 
to discover any principle of equity which will justify the court in 
taking $5,000 more from the estate of the deceased trustée and 
adding it to the fund of the infants. They were entitled to hâve 
$95,000 set aside for them under their mother's will. There has 
been set aside for them $96,000. What more can they ask? What 
more does equity demand? The fact that the beneflciaries happen to 
be the children of the deceased trustée in no way alters the légal 
aspect of the case. The law should be administered as if he had 
acted as trustée for the children of a total stranger. When it ap- 
pears that he has invested for the benefit of his wards every dollar 
to which they are entitled should the court be astute in seeking to 
discover some theory by which $5,000 can be taken from his widow 
and added to the already overpaid trust estate? It is thought not. 
Not only is the fact of overpayment fully proved, but it also appears 
that Mr. Smith supposed that his additions to the infants' personal 
property would reduce pro tanto their interest in the real estate. 
This is proved by his statement to Mr. Conant and his letter of Au- 
gust, 1893, in which he says of the Crossley mortgage, "It is a good se- 
curity. The children practically hâve no interest in it after I deduct 
what I hâve already deposited to their crédit in the Central Trust 
Company." It is perfectly plain that Mr. Smith did not intend to pré- 
sent the trust estate with thèse "overpayments." He fully expected 
to be allowed for them in some form. 

• But it is argued that he became so involved in a net of his own con- 
struction that it was impossible for him to reach forth his hand to 
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take what was his due and Ms estate is in exactly thé same plight. 
It is said: First. That Ms act in charging thé "overpayments" to 
himself was final and cannot be undone. Second. That subséquent 
to the deeds of trust to the Central Trust Company he acknowledged 
that the infants' share in the Orossley mortgage was |13,356 and his 
executrix is now estopped from asserting to the contrary. Third. 
That the $5,000 deposited in the défendant bank was the proceeds 
of the sale of New Jersey real estate and must still be considered 
real estate in légal contemplation to be dealt with only by the court 
ordering the sale. That in the absence of an express order it can- 
not be used to exonerate the personal fund. Fourth. That what- 
ever rights the executrix has in the premises must be enforced 
against the personal estate by reopening the account, or otherwise. 
Thèse and other objections which hâve been urged are plausible, but 
they hardly touch the merits. It is thought that they must fail 
in the présence of the overwhelming and hardly disputed fact that 
the trust has even now more than it is strictly entitled to. The sug- 
gestion that the money deposited in the New York bank is New 
Jersey real estate would seem to be an ingénions légal fiction which 
need hardly dissuade a court of equity from doing what it deems to 
be justice between the parties. This is not a question of nomencla- 
ture but of practical common sensé. Let it be once conceded that 
the trust fund has |5,000 to M'hich it is not entitled and it can make 
no possible différence whether the trustee's estate is reimbursed 
from funds in the Fifth Avenue Bank or in the Central Trust Com- 
pany. The complainant seems hardly to deny that the situation is 
one where the défendant Smith is entitled to relief but it is con- 
tended that she cannot obtain it in this action. It is probably true 
that after long and expensive litigation she could hâve redress of 
some sort in the courts of New Jersey, but why turn her out of this 
court? This is a court of equity having jurisdiction of the parties 
and control of the fund. The infants are fully represented and 
every fact bearing upon the controversy has, presumably, been ad- 
duced. Why compel the parties to seek another tribunal for a dé- 
cision which can as well be rendered hère? TVTien they hâve almost 
reached the goal why turn them back to begin the arduous journey 
anew? It is, perhaps, unnecessary to repeat what was said at the 
argument as to the character of this litigation further than to say 
that the fact that the real parties in interest are infants should in- 
duce the court to terminate the dispute with as little delay and ex- 
pense as possible. It follows that the bill must be dismissed but, 
as the défendant permitted the action to proceed until it had reached 
the master bef ore proving the défense which has now succeeded, she 
should pay costs to the complainant. 
v.75F.no.4 — 11 
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NEW BNGLAND ENGINEERING CO. y. OAKWOOD ST. ET. 00. 
(Circuit Court, S. D. Ohio, W. D. July 13, 1896.) 

1. Mechanics' Libns— Stebet Raii-roads— Ohio Statutes. 

The Ohio statuts of March 20, 1889 (86 Ohlo Laws, p. 120), givlng a lien 
to mechanics, laborers, etc., for work doue upon "any railroad, turnpike, 
plank road, canal, or on any public structure," applles to street rail- 
roads. 

2. Samb— Time of Filing Statbmbnt. 

Plaintjfl eonstructed a steam-power plant for défendant, under a con- 
tract providing that the final settlement therefor was to be made 30 days 
after the machinery was started. It was started on June 29th, but plain- 
tlff, at defendant's request, continued in charge of the plant, and operat- 
Ing the same, until August Ist, and during that tlme, at defendant's re- 
quest, fumished certain extra material and did extra work, the last on 
July 29th. On August 13th plaintifC flled a sworn statement of the work 
done and material fumished, l'or the purpose of seeuring a mechanlc's 
lien. Béld, that such statement was flled within 30 days after the work 
was perJ;ormed or materials furnished, within the meaning of section 2 
of the Ohio statute relatlng to mechanics' liens on railroads. Act March 
20, 1889 (86 Ohlo Laws, p. 120). 
8. CoNSTiTUTiONAL Laws— DuE Pbocess of Law— Ohio Mechanic's Lien Law. 
Even if section 3 of the same act, which provides that any lienor shaE 
be entitled, upon filing a bond in the amount of his claim, to an injunction 
restraining the opération or use of the property subject to the lien, until his 
claim Is paid, is unconstltutlonal and vold, as deprivlng the owner of the 
use of his property wlthout due process of law, as the main object of the 
act was the création of the lien, to whlch said section 3 was only inci- 
dental, the invalidity of that section does not render the remainder of the 
act invalid. 

This bill was flled by the New England Engineering Company, a 
corporation under the laws of the state of Illinois, against the Oak- 
wood Street-Eailway Company, a corporation operating a street 
railway under the laws of the state of Ohio, in the city of Dayton. 

The bill is filed for the purpose of foreclosing a mechanic's lien for the 
balance due on a contract for the furnishing of steam engines as part of the 
plant of an electrle street-railway company in the city of Dayton, Ohio. 
By the contract, dated December 21, IS&é, the New England Engineering 
Company agreed to furnish to the street-railway company a complète steam- 
powev plant, in running order, at the railway station known as the présent 
car barns of the street-railway company, in the city of Dayton, ail for the 
Bum of $28,000. The contract describes the engines and particular maehin- 
eiy and boilers, piping, pumps, foundations, etc. The terms of payment 
were as follows: "When machinery is delivered at site, you are to pay us 
Ç10,000 cash; thirty days after plant Is started, $10,000 cash; and one note 
for ninety days, $3,000; one note for six months, $3,000; one note for nine 
months, $2,000,— wlthout Interest, and indorsed by the président of the street- 
railway company, Mr. Charles B. Clegg." As to the time of completion, the 
engineering company agreed as follows: "We will complète the above plant 
In running order on or before March 15th, 1895, barring unavoldable acci- 
dents, and providing the generators are placed on foundations ready for the 
réception of our transmission work on or before March 15th, 1895." The bill 
avers that the complainant proceeded to do the work provided in the contract, 
and 10 build and furnish the machinery, but was prevented by unavoidable 
accident from completing the work at the time provided in the contract, 
and was unable to complète the same before the 3d day of August, 1895; 
that owing to the unavoidable accidents and obstructions due to the cold 
weather, and to the fact that the défendant company willfuUy obstructed com- 
plainant froiu carrying on the work provided in the contract, the delivery of 
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the machiiiijry at the site of the power liouse was not completed untU the 
9th day of April, 1895; tliat upon that day the street-railway company paid 
to complainant the sum of $10,000, In accordance with the terms of the con- 
tract; that, on the 29th of June, the plant was started in opération, under 
the direction of complainant, and that, at the request of the street-railway 
Company, complainant thereafter continued in charge of the plant, operating 
the Rame, until on or about the Ist day of August, at which time complain- 
ant turned over and delivered the same to the street-railway company; that 
there became due and payable the sum of $10,000, cash, on the 29th day of 
July, 1895, and that complainant, upon the same day, became entitled to re- 
ceive from the Oaliwood Street-Railway Company the three promissory notes 
in the contract described, but that the défendant then refused, and still 
refuses, to pay the complainant either the sum of $10,000, or to deliver the 
promissory notes; that complainant, in addition to the work done under the 
contract, did some extra work, and furnished some extra materials, at the 
request of défendant, amounting in ail to $2,100; that this extra work and 
thèse extra materials were furnished during the months of June .and July, 
the last havlng been delivered upon the 29th day of July; that on the 13th 
day of August, 1895, and wlthin thirty days after the work was performed 
and the materials furnished, the complainant filed with the recorder of 
Montgomery county, Ohio, wlthin whIch the work was done and materials 
furnished, a sworn and itemized statement of the work done and materials 
furnished, for the purpose of securing Its clalm agalnst the Oakwood Street- 
Railway Company; and that the same Is now on record in the recorder's 
office in Montgomery county, and a copy thereof Is attached to the bill, and 
made part thereof. Complainant avers that, by virtue of this recordlng, It 
bas obtained a lien, under the statutes of Ohio, upon the car bam, power 
house, ail the machinery therein, also upon the land upon whlch the buildings 
are situate, whlch is described particularly in the bill, and also upon the 
entire Une and tracks of the Ohio Street-Kallway Company, together with its 
rolling stock, of whatever sort. The complainant prays an injunction against 
the removal of the machinery, put In by It, from the power house, whlch the 
défendant threatens, and also prays that the property upon which the clalm 
is a lien may be sold under the decree of the court, and, out of the money 
arising therefrom, that the entire debt due the complainant, amounting to 
$20,200, with interest from July 29, 1895, may be paid over to the complain- 
ant, for the satisfaction of its lien, and. In case the property should not sell 
for a sufficlent sum to satisfy the lien, that a decree may be made in favor 
of complainant for the balance unpaid, and exécution awarded therefor. 
The défendant street-railway company appears, and files a demurrer to the 
bill, and, for cause of demurrer, shows— First, that the bill does not contain 
any matter of equity whereon this court can grant any decree; second, 
that, at the time of the filing of the sworn and itemized statement of the 
amount of work done and material furnished, there was not, and there is 
not now, any statute authorizing any such statement to be flled with the 
county recorder for the purpose of obtaining a lien agalnst any property of 
the street-railway company; third, because the sworn and itemized state- 
ment furnished as alleged was not flled with the recorder within 30 days 
after the work was performed or materials furnished. 

Harmon, Colston, Goldsmith & Hoadly, for complainant. 
Paxton, Warrington & Boulet and McMahon & McMahon, for 
respondent. 

TAFT, Circuit Judge (after stating the facts as above). The de 
murrer was intended to présent three points: First. That the stat- 
ute upon which complainant relies does not apply to a street-rail- 
way company. Second. If it does apply, that the statute itself is 
unconstitutional and void. Third. That, even if the statute is valid 
and applies to street-railway companies, the recording of the lien 
was not perfected within the 30 days after the rendering of the 
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work and the furnishing of tlie material, as required by the terms 
of the statute. Of thèse in their order. 

1. The statute relied on is an act entitled "An act to fix respon- 
sibility and to protect labor and the rights of contractors and sub- 
contractors on ali public works or work done for companies, cor- 
porations, contracting companies or individuals." It was passed 
March 20, 1889, and is to be found in 86 Ohio Laws, p. 120. The 
flrst section of the act provides as follows : 

"Sec. 1, Be it enacted by the gênerai assembly ot the state of Ohio, that 
any person who shall hâve performed common or mechanical labor upon, 
or furnished supplies to any railroad, turnpike, plank road, canal or on any 
public structure being erected, or on any abutment, pler, culvert or foundation 
for same, or for any slde track, embankment, excavation or any public work, 
protection, baUasting, deliverlng or placing ties, or track-laying, vchether the 
labor is performed for, or the supplies or material is furnished to any Com- 
pany, corporation, contractor or sub-contractor, construction company or in- 
dividual, shall hâve a flrst, immédiate and absolute lien on the whole of the 
property on which said work is done, and to which said supplies hâve been 
contributed, and shall hold the railroad, canal, turnpike, plank road or struc- 
ture to the création or construction of which the said labor or supplies has 
been contributed or so much thereof as may hâve been in whole or in part 
created by said labor or supplies, to the exclusion of any railroad, canal, 
turnpike, plank road, public work or structure, as to opération, occupation 
or use, until the elaim for such labor or supplies is properly adjusted and pald 
in full." 

The contention is that the term "railroad," as used in this sec- 
tion, refers to commercial or traflSc railroads, as distinguished from 
"street railways." It is said that in the statutes of Ohio the usus 
loquendi requires that the term "railroad," when used without 
qualification, should be held to mean commercial or trafflc railroads, 
and not those which are used for passenger purposes upon the 
streets of cities and villages. 

Part 2, tit. 2, of the Statutes of Ohio, is devoted to corporations. 
Chapter 2 of that title is devoted to railroad companies. By section 
3309a, which was passed subséquent to the revision of the stat- 
utes on the 20th of March, 1884 (81 Ohio Laws, p. 57), there was a 
proviso as follows : 

"That nothing In this section or in the sections of the Revlsed Statutes relat- 
ing to railroad companies prior to section thirty-four hundred thirty-seven, 
other than in sections thirty-two hundred and eighty-seven, thlrty-two hun- 
dred and eighty-eight, and thlrty-two hundred and sighty-nine shall be 
construed as afifeeting street railroads." 

There is under the title "Kailroad Companies" a subhead "Street 
Railways." It may be that in sections properly within the chapter 
on railroad companies, and in amendments to those sections, there 
is a distinction made between railroad companies and street-rail- 
road companies, and that, where the term "railroad" is used, the 
presumption is that it means a trafic railroad. We do not, how- 
ever, hâve to décide this question. 

The act hère in controversy is not an amendment to any act in 
relation to railroad companies which would come properly within 
the purview of chapter 2, on railroad companies, in the Eevised 
Statutes. This act of 1889 is properly inserted as an amendment 
to chapter 4, div. 2, tit. "Liens," by the learned editors of Smith 
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& Benedict's EeTÎsed Statutes, giving it tbe numbers 3231 — 1, 
3231—2, 3231—3, 3231—4, and 3231—5. It does not seem to me, 
therefore, that the section referred to, which fumishes a rule for 
construing only the chapters on railroad companies, has much, if 
any, bearing upon the construction of the first section of the act 
under considération. We are to détermine from the association in 
which the term occurs whether street railroads would naturallj be 
included within it. I am very clear that the doctrine, "Noscitur a 
sociis," establishes that the word "railroad," in this connection, 
includes "street railroads." It was intended to secure the righta 
of laboring men, contractors, and snbcontractors on ail public 
Works; and, in the sensé of the statute, a railroad, a turnpike, a 
plank road, or a canal is a public work, though it may be built by 
a private corporation. Certainly, the public policy which would 
furnish a lien to one working upon a turnpike or a plank road or 
a canal or a traiïic railway would be likely to provide a lien for one 
working upon a street railway. While mechanic's lien laws should 
not be strained to mean more than their language will justify, they 
are not to receive a narrow construction, and every purpose that is 
within the letter and policy of the law should be given eifect. 
Even if a street railroad were not included within the term "rail- 
road," I think it would come within the expression "any public 
structure." The street railway is a public structure in the sensé 
that it is constructed on the public street for public purposes, 
though operated by a private corporation for gain. The case of 
Rutherfoord v. Eailroad Co., 35 Ohio St. 559, is not an authority 
against this view. In that case the act authorized a mechanic's 
lien on "any house, mill, manufactory or other building, appurte- 
nance, fixture, bridge or other structure and on the interest of 
the owner of the same, on the lot of land on which the same shall 
stand or be removed to, for labor performed or machinery or ma- 
terials furnished by the contractors for erecting, altering, repair- 
ing or removing the same." It was held that the act did not au- 
thorize such a lien upon a railroad. This resuit was reached by a 
reasonable application of the maxim, "Noscitur a sociis." It was 
thought a misnomer to call a strip of land for a right of way from 
Cincinnati to Portsmouth a "lot of land," and there was nothing 
named in the statute of a kindred significance to that of a rail- 
road. In the case at bar a street railroad is certainly a structure 
like those menti oned in the act under considération, and therefore 
cornes within the gênerai words used, if not included as a railroad. 
In the case of Pennsvlvania Steel Co. v. J. E. Potts Sait & Lum- 
ber Co., 22 U. S. A pp. 537, 11 C. C. A. 11, and 63 Fed. 11, the court 
of appeals of this circuit held that there was no authority for the 
taking of the lien on a railroad under a statute which provided a 
mechanic's lien for the repairing or érection of any house, building, 
machinery, wharf, or structure. But in that case Judge Severens, 
who delivered the opinion of the court, referred to the cases in which 
"railroad" had not been included within the gênerai words of the 
mechanic's lien statute and to those in which it had been so included. 
He refers to the case of Giant Powder Co. v. Oregon Pac. Ry. Co., 42 
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Fed. 470, in which a statute which gave a lien for the furnishing 
of material in the construction of any building, wharf, bridge, ditch, 
flume, tunnel, fence, machinery, or aqueduct, or any other structure 
or superstructure, was held to give a lien for explosives fumished 
in the construction of defendant's railroad, and it was held that the 
words did include "railroad." Eeferring to Judge Deady's opinion in 
that case, Judge Severens says: 

"He quotes and applies the maxlm of constractlon, 'Noscltur a sociis,' and 
f rom sueh application It appeared plainly that the words 'or any other struc- 
ture, * * * aqueduct,' were intended to include structures of a similar 
character. It was by the application of the same maxim that the suprême 
court of Ohio, in tlie case before roferred to [Rutherfoord v. Railroad Oo.J, held 
that the word 'structure,' interpreted by référence to the more restricted 
words in their statute, did not include railroads. Indeed, it would seem 
that the application of this rule of construction has been quite generally 
décisive of the interprétation to be given to the gênerai words in thèse stat- 
utes." 

See, also, Forbes v. Electric Co., 19 Or. 61, 23 Pac. 670; Helm v. 
Chapman, 66 Oal. 291, 5 Pac. 352; Central Trust Co. of New York 
T. Shefifleld & B. Coal, Iron & Railway Co., 42 Fed. 106. 

It is very clear to me that the narrowest construction of the stat 
ute in question would not exclude street-railway companies from 
its opération. 

Référence is made, in support of the contention that the term 
"railroad" means "trafSc railroad," to section 3 and 4 of the act, 
which provide that the engineer in charge of the work shall fur- 
nish to any contractor or mechanic interested a fuU statement of 
the quantities in each class of work done or supplies or material 
fumished by the parties interested, and that the spécifications of 
this section 4 are such as to show that the work contemplated is 
that of embankments and excavation, a character of work never 
done in the construction of street-railway companies. We do not 
think that this circumstance is controlling. The same construc- 
tion would lead to the resuit that no work done on the plank road 
or a tumpike or a canal other than that of excavation or fllling 
is the subject of a lien under the statute, and this certainly would 
be absurd. 

2. It is claimed that the act is unconstitutional, and reliance is 
had for this contention on the third section of the act, which is 
as follows: 

■'Sec. 3. Any construction company, contractor, mechanic, laborer or per- 
son eontrlbutlng supplies or material to any work named in section one of this 
act, shall at the time of filing the sworn statement of account as provlded in 
section two of this act, file a good and sufflcient bond of indemnity for an 
amount equal to the amount claimed, which bond shall be approved by the 
probate judge, and shall be so conditioned as to save and protect the défend- 
ant in any case arlsing under this act, and shall then be entltled to a decree 
of the common pleas court, enjoining and prohibitlng the opération, use or oc- 
cupancy of the property created in whole or in part by the party or parties 
aslving for said injunction; and the sald injunction shall not be dissolved 
until the court is satisfied that the claim has been adjusted and paid in fuU." 

If the statute is to be read as mandatory, according to the words 
used, it cannot be doubted that it would be depriving an owner 
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of a structure like that described in the act of its use without due 
process of law, because the claimant is given by the section the 
absolute l'ight to an injunction against the use by the owner of 
the public structure upon which the work is alleged to hâve been 
done, merely by the filing of his claim and the bond of indemnity 
in a sum equal to the amount claimed; and the provision of the stat- 
ute is that the injunction shall not be dissolved until the court 
is satisfled that the claim has been adjusted and paid in full. If 
read literally, the section certainly takes away ail judicial discré- 
tion to withhold or refuse an injunction, and requires that the 
whole structure, though it may be 200 miles in length, shall cease 
to be used as a railroad, canal, or plank road until the owner shall 
hâve adjusted and paid the claim made. It is perfectly obvious 
that a bond for the amount claimed might be no indemnity for the 
damage which would ensue from such an injunction. It is also ob- 
vious that an injunction granted without a hearing upon the merits 
of the claim, such as the act contemplâtes if its language is to be 
given ordinary effect would be depriving the owner of the use of 
his property without a day in court. Whether the words of the 
section might not be whittled down in their meaning by construc- 
tion so as to vest in the court the discrétion to withhold or grant 
the injunction according to the circumstances, as in other cases, 
we n&ed not discuss. Judge Voris, of the Summit countv common 
pleas court, of Ohio, held this section 3 to be invalid, on the ground 
that it attempts to place a limitation upon the judicial power of 
the state, and deprives the party of his property without remedy 
by due course of law. Creech v. Railroad Co., 29 Wkly. Gin. Law Bul. 
112. 

I do not flnd it necessary to décide the question mooted with 
respect to section 3 however, because, assuming it to be invalid, 
I think the rest of the law may very well stand. The main object 
of the law was to give a lien for work done on the structures men- 
tioned in the act. Section 3 is a mère spécial mode of enforcing 
the payment of the lien. If section 3 had not been in the act, there 
would be no difiaculty in carrying ont the provisions of the other 
sections, though no particular proceeding was mentioned by which 
the lien could be enforced. Unless we are to suppose that the 
legislature's sole purpose in this act was to enable a lien claimant 
to take the owner by the throat, so to speak, and compel payment 
by force of an injunction, the contention that the act becomes in- 
operative by reason of the invalidity of the third section must fail. 
We cannot impute to the législature any such intention. Its main 
purpose was to croate a lien in cases where its existence was pre- 
viously doubtful. The lien being created, the remedy is manifest. 
It is not necessary to refer to authorities to show that part of the 
act may be valid and part invalid by reason of its constitutional 
restriction. In such cases the court must be able to say from an 
examination of the whole act that the législature would hâve passed 
that which is valid even if it had been advised that the invalid sec- 
tion would be declared so. Pield v. Clark, 143 U. S. 649-C95, 12 
Sup. et. 495; Huntington v. Worthen, 120 U. S. 97-102, 7 Sup. Ct. 
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469; Allen v. Louisiana, 103 U. S. 80-83; Treasurer v. Bank, 47 
Ohio St. 523, 25 N. E. 697; Packet Co. t. Keokuk, 95 U. S. 89. The 
resuit is that the statute does déclare a lien upon street railways 
in favor of contractors, subcontractors, and laboring men for ma- 
terial furnished and labor done; and the court of equity is the 
only fédéral court in which such a lien can be enf orced, by the sale 
of the property burdened, and the application of the proceeds there- 
of to the payment of the lien. Davis v. Alvord, 94 U. S. 545. 

Finally, we corne to the question whether the proceedings to per- 
fect the lien in this case were seasonably taken. The second section 
of the act is as foUows: 

"Sec. 2. When It shall be deemed neeessary for any constructing company, 
contraetor, sub-contractor, mechanic, laborer or person contributlng supplies 
or material to secure thelr claim agalnst any railroad, canal, turnpike, plank 
road, public work or public structure, either for work done or material fur- 
nished, they shall flle a sworn Itemized statement within thirty days after 
sald work was performed or materials furnished, of the amount of work 
done or materials furnished, showing the balance due and clalmed for labor 
or material furnished, with the recorder of the county or counties wlthln 
which said work was done or materials furnished. And if several liens be 
obtained by several persons on the same job, in the manner prescribed by 
this act, they shall hâve no priority among themselves, but payments thereon 
shall be made pro rata." 

The bill charges that the complainant, at the request of the de- 
fendant, operated the naachinery after it had been started for a 
month, and also furnished during that month extra materials and 
extra labor, so that the last item for labor and materials furnished 
bears the date of the 29th of July, while the sworn and itemized state- 
ment of account was filed with the recorder on the 13th of August. 
It is very clear from thèse averments of the bill that the work un- 
der contract and that added by stipulation thereto were net com- 
pleted until the 29th of July. The engine was started on the Ist 
or 2d of July, and from that time the complainant claims interest 
in accordance with the terms of the contract, which provides for 
the second flO,000 cash, and the delivery of the notes, when the 
machinery is started. I think it may be very doubtful whether the 
contract does not mean the starting of the machinery by the street- 
railway company; but, whether this be true or not, it is certain 
that the work was not done and the materials were not furnished, 
ail of them, within the meaning of the statute, until the 29th of 
July. This objection, therefore, cannot be sustained. 

We hâve thus considéred ail the grounds of demurrer, and flnd 
them not to be well taken. The demurrer will be overruled, and 
the défendant required to answer within 10 days. 



COUPER V. SHIRLEY et al. 

(Circuit Court of Appeals, Ninth Circuit. June 15, 1896.) 

No. 271. 

1. MORTGAGE FORBCLOSURK— ReCHIVBTI DP RkNTS AND PROFITS — PuBLIC POLtCT. 

A stipulation in a mortgage that, upon the Institution of foreclosure 
proceedings, a receiver of the rents and protits may be appointed on the ap- 
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plication of the mortgagee, Is contrary to the public poUcy of Oregon, as 
shown by the statute which provides that a mortgage of real property shail 
not be deemed a conveyance, bo as to enable the mortgages to recover pos- 
session without a foreclosure and sale aecording to law. HlU's Ann. Lawa 
(2d Ed.) p. 383. Therefore the appolntment of a receiver under such a 
stipulation is vold. 
2. Samb— Compensation akd Expensbs op Rkceivee. 

Where the appolntment of a receiver of the rents and profits of mort- 
gaged lands pending foreclosure Is void, as contrary to the public policy 
of the State, such receiver, though he renders services and realizes profits, 
Is not entitled to compensation or expenses therefrom, but the same should 
be paid, if at ail, by the party who procm-ed his appolntment. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Oregon. 

On the 26th day of March, 1804, William Thompson, Jr., brought suit in 
the circuit court of Oregon to foreelose a mortgage on certain farming lands, 
given by James Q. Shirley and his wif e to secure the payment of tsno promis- 
sory notes, each for the sum of §10,000. Several subséquent lien clalmants 
were made parties défendant. In this mortgage It was expressly stipulated 
"that, in case a bill to foreelose said mortgage shail be filed, the court may, 
on motion of the mortgagees, or their assigns, appoint a receiver to coUeet the 
rents profits arising out of said premises durlng the pendency of such foreclos- 
ure, and until the right of rédemption expires, and that such rents and profits 
shail be applied in payment, pro tanto, of the amount due." On the same day, 
upon motion of complainant's counsel, pursuant to the foregoing stipulation, 
the court appointed E. .1. Couper, appellant herein, receiver of the rents, 
profits, and issues of the lands described in the bill of complalnt. Thereafter, 
on July 25, 1894, on motion of tlie défendants J. J. Balleray and J. L. Rand, — 
it appearing to the court that E. J. Couper was a party to, and had an Interest 
in the resuit of, the suit,— an order was made removing him as receiver. 
Couper held a second mortgage for $2,500, and appeared by cross bill to hâve 
it foreclosed. This mortgage contained a similar stipulation as to the right 
to hâve a receiver appointed. On October 16, 1894, a decree of foreclosure 
was entered; and on the 7th of December. 18i>4, the master in chancery sold 
the lands, with the resuit that there was still due on Couper's mortgage the 
sum of $499. E. J. Couper in the meantime entered upon the duties of re- 
ceiver, seeded the lands in the spring of 1894, and continued to act as re- 
ceiver after the order removing him from such receivership, harvested the 
crops, and màrketed the same, and on April 13, 1895, fiied his final report 
and accounts, showing a net resuit of his acts as receiver of $1,017.93. On 
May 2, 1895, défendants Balleray and Rand filed their exceptions to this re- 
port, showing that .James Q. Shirley on December 14, 1894, had mortgaged, 
transferred, and assigned ail of said crops to them to secure the payment of 
$10,000, then due, and claiming that the order appointing a receiver waa 
made without authority of law; that complainant be required to pay the ex- 
penses of such receivership; and that it be decreed that the proceeds in the 
hands of the receiver go to petitioners Balleray and Rand. The matters in 
controversy were referred to the master in chancery, who reported that the 
receiver's account was true, correct, and accuratc, and recommended that the 
account be approved, and that the sum of $600 be allowed the receiver aa 
his compensation, and that the sum of $100 be allowed as reasonable counsel 
fées for the receiver. The master further found that the mortgage to the 
défendant Couper was a mortgage of the rents and profits of the property 
described in the bill, as well as a mortgage of the real estate. He further 
recommended that the compensation of the receiver and his attorney fées 
be paid to défendant E. J. Couper, in part satisfaction of his claim. The court 
dlsapproved the master's report and reeommendations, and ordered the de- 
fendant Couper to pay over ail moneys In his hands to the défendant mort- 
gagor or his assignée. 

John H. Woodward and Charles H. Woodward, for appellant. 
J, J. Balleray and Henry Ach, for appellees. 
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Before McKENNA and EOSS, Circuit Judges, and HAWLEY, 
District Judge. 

HA.WLEY, District Judge, after stating tlie case as above, de- 
livered tlie opinion of the court. 

It must be borne in mind thiat the appointment of Couper as a 
receiver was not made by virtue of any of tbe established gênerai 
principles of equity, wliicli, wlien alleged to exist, would authorize 
a court of equity to appoint a receiver, but was made solely in pur- 
suance of the stipulation contained in the mortgage. • The sole ques- 
tion for our considération is whether such a stipulation, of itself, 
authorized the court to make the appointment, under the laws of 
Oregon. The statute of the state of Oregon provides that: 

"A mortgage of real property shall not be deemed a conveyance so as to 
enable the owner of the mortgage to recover possession of the real property, 
without a foreclosure and sale accordlng to law." 1 Hill's Ann. Laws Or. 
(2d Ed.) p. 383, § 326; Gen. Laws Or. 1845-64, p. 228, § S2S. 

l'his provision of the statute, as was said by the suprême court in 
Teal V. Walker, 111 U. S. 242, 251, 4 Sup. Ct. 425— 

"Gives effect to the view of the American oourts of equity that a mortgage is 
a mère security for a debt, and establishes absolutely the rule that the mort- 
gagee is not entitled to the rents and profits until he gets possession under a 
decree of foreclosure; for if a mortgage is not a conveyance, and the mort- 
gagee is not entitled to possession, his claim to the rents Is without support." 

The court further said: 

"The case of the défendant in error cannot be aided by the stipulation in 
the defeasauce of August 19, 1874, exacted by the mortgagee,— that Goldsmitb 
and ïeal would, upon default in the payment of the note secured by the mort- 
gage, deliver to Hewltt, the trustée, the possession of the mortgaged promises. 
That eontract was contrary to the public policy of the state of Oregon, as ex- 
pressed in the statute just cited, and was not bindlng on the mortgagor or 
his vendee; and, although not expressly prohibited by law, yet, like ail con- 
tracts opposed to the puljlic policy of the state, it cannot be enforced." 

This décision is conclusive of the only question involved in this 
case. It may be that in states where there is no statute changing, 
or in any manner abrogating, any of the common-law rules upon 
this subject, authorities might be found to the effect that the par- 
ties to a real-estate mortgage would hâve the right to make any eon- 
tract which they mutually agreed upon. But it would serve no 
useful purpose to discuss that question. It is enough to say that it 
has been authoritatively settled that, under the provisions of the 
statutes of Oregon, they hâve no power to bind the courts, inde- 
pendent of any équitable condition which might be shown to exist, 
by any stipulation, eontract, covenant, or agreement contained in 
the mortgage for the appointment of a trustée or receiver to take 
charge of the rents, issues, and profits of the mortgaged premises 
pending a foreclosure of the mortgage. This must be true, for un- 
der such a statute the mortgage does not convey any title to the 
mortgagee, but is a security merely for the debt ; and the mortgagee, 
before foreclosure, has no légal interest in the lands mortgaged to 
him, and is not entitled to the possession thereof. The suprême 
court of Michigan has repeatedly held that inasmuch as the mort- 
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gagor is entitled, under the statute of tliat state (Comp. Laws, § 
6263), to the possession, and consequently to tlie rents and profits, 
of the mortgaged premises, until such time as his title is divested 
hy a perfected foreclosure, it is not compétent to eut short his 
rights in this regard by means of a receiver appointed in the fore- 
closure suit. In Hazeltine v. Granger, 44 Mich. 503, 7 N. W. 74, 
the facts were very similar to the case under considération. The 
bill for foreclosure of the naortgage set forth that the mortgage se- 
cured to the mortgagee a right to the rents and profits after de- 
fault, and the right to hâve a receiver appointed without notice. 
The lower court, when the bill was flled, as in this case, made an 
ex parte order appointing a receiver to talœ possession of the prem- 
ises and dispose of the rents. The mortgagor made a motion to set 
aside this order, which was refused, and an appeal was taken. The 
suprême court, in the course of its opinion reversing the court be- 
low, said: 

"There is no statute which authorizes the court to carry out, ex parte, any 
private agreement of parties outside of the usual course, or which would ren- 
der its action valid in any case if it deprived a person of property, or its con- 
trol, without such a hearing as is required to détermine the right. Under the 
old practice existing at a time when the possessory right was deemed covered 
by a mortgage, a court of equity would not interfère to grant a receiver un- 
less two conditions coincided: First, that the premises were scanty security; 
and, second, that the mortgagor was Insolvent. Brown v. Chase, Walli. Cli. 
43. Even this was regarded as contrary to public policy by our législature, 
and in 1843 the old law was changea so as to secure the mortgagor in his pos- 
session until a foreclosure had become absolute. The efCect of this, as we 
hâve several times declded, was to prevent the mortgagee from obtaining 
under his mortgage any interest beyond that of a security to be enf orced only 
by sale on foreclosure, and to debar him from any right. » * * Bvery mortgage 
made in common-law form contains words whereby, if applied as they read, 
possession would belong to the mortgagee, and his title would become abso- 
lute, by default. The whole aim of equity was to arrest this forfeiture, and 
not to allow the language of a mortgage to hâve any force against the equity 
of rédemption. The statute is a furthtr step in the same direction for the 
protection of mortgagors against agreements which, as literally drawn and 
as theretofore expounded, were deemed dangerous and against public policy." 

Appellant claims that it was inéquitable for the court, after ap- 
pointing Couper receiver, to dismiss him without making some pro- 
vision to pay him for his services and for the expenses by him in- 
curred. The answer is that the court had no authority to make 
the appointment. It was made ex parte, without discussion. 
When the question properly came before the court, the receiver was 
removed. It may be that some provision ought to hâve been made 
for his pay, but it is clear to our minds that, upon the facts pre- 
sented in this case, the partj' who improperly procured the appoint- 
ment of the receiver should hâve been required — if the receiver was 
entitled to anything — to pay his expenses and services. Certain it 
is that the appellees, not being responsible for his appointment, 
could not be held liable; and, as against them, appellant is not en- 
titled to any relief. Tlie judgment of the circuit court is affirmed, 
with costs. 
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NEW YORK SECURITY & TRUST CO. v. LOMBARD INV. CD. 
(Circuit Court. W. D. Missouri, W. D. July 1, 1896.) 

1. TBUSTS— QOARANTT FUND— PORCHASBR OF ASSETS OF TkUSTKB. 

The L. Investment Co. and the B. Bank entered into a written contract 
by whicli~it was agreed that the bank should furnish and recommend 
borrowers to whom the investment company should make loans ou mort- 
gage; the Interest and commissions to be divided in agreed proportions, 
and the bank to guaranty the principal and interest ot the loans to the 
estent of 2 per cent. To secure the bank's performance of the agree- 
ment, it was also provlded that It should pay over to the investment com- 
pany, each month, a sum equal to 2 per cent, of the moneys loaned during 
the month, which sums were to be held by the investment company as 
trustée, and were to remain and be kept intact, as seeurity against any 
losses on each and every loan made on behalf of the company, and to be 
pald back to the bank when ail such loans should hâve been paid. The 
investment company became insolvent. Its assets passed into the hands 
of a receiver, and were sold under an order of court. Held, that the con^ 
tract aflixed to the fuud so created in the hands of the company the char- 
acter of an express trust, of which the court, on the insolvency of the 
company and the sale of its assets, should appoint a new trustée, and that 
the purchaser of the company's assets took no title to the fund; a pro- 
vision in the order of sale that persons claiming an interest in the estate 
must présent such claims, or be barred, not applying to the beneflciary 
of such trust fund, but only to claimants against the gênerai assets of 
the company. 

2. Samb — Chakginq Trust Fuud. 

The contract also provlded that, In case of any default on the loans 
made through the bank, the investment company might advance, out of 
the trust fund, the whole amount in default, reimbursing the trust when 
collections should be made from the borrower, but on the final settlement 
only 2 per cent, of any losses by such defaults was to be deducted from 
the trust fund, as against the bank. Held, that this provision did not 
authorize the purchasers of the investment company's assets to charge 
against the trust the amount of claims proved against the company's 
estate, on its guaranties given to purchasers of the mortgages, the bank 
not having been a party to such guaranties. ■ 

Edward C. Wright, for Hyatt & Bright. 
Graves & Clark, for Montana Sav. Bank. 
Frank Hagerman, for receiver. 

PHILIPS, District Judge. Tlie questions to be decided on the 
agreed statement of facts and the record évidence submitted dépend 
mainly upon the construction to be given to the contract entered 
into between the Lombard Investment Company and the Montana 
Savings Bank, of date May 27, 1891. The plain reading of this in- 
strument is that the company was to furnish the money, and the 
bank was to furnish the borrower at its own expansé. When the 
application of the borrower, on the recommendation of the bank, 
was accepted by the company, the bond and the mortgage were to 
be executed to the company, and then turned over by the bank to the 
company. The money was to be paid to the borrower through the 
bank. The company was to receive the undivided interest to the 
estent of 6 per cent., and the excess of interest and any commission 
received from the borrower was to be divided between the company 
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and the bank, in the proportion and manner specifled in the cou- 
tract. As an earnest of the good faith of the bank in selecting bor- 
rowers and recommending loans to them, the contract provides that: 
"It [the bank] will, to the estent only of 2 per cent, on moneys loaned by 
said first party, on application sent to it by said party of tbe second part, 
guaranty and save tbe said party of tbe first part harmless from ail losses 
on principal or interest, aud ail moneys loaned by it upon applications wblcb 
said party of tbe second part shall bave recommended, and ail costs and ex- 
pansés tbat sball accrue upon any matter relating to tbe same; and, for tbe 
purpose of securing to the said party of the first part tbe true and faith- 
f ul performance of tbe îi greement by the party of tbe second part, It is bereby 
agreed by and between tbe said parties tbat tbe party of the second part 
shall, on or before tbe tbird day of eacb month, pay over to tbe Lombard 
Investment Company, as trustée, a sum equal to two per cent, on ail moneys 
loaned during tbe preceding month by said party of tbe flrst part, upon ap- 
plications tbat said party of the second part shall bave recommended." 

The contract then, in express terms, afflxes to this fund, when 
placed in the hands of the company, the character of an express 
trust. It désignâtes the company " as trustée," and the fund "as a 
trust fund for the protection of the loans made for the party of the 
second part by party of the first part; that the sum so paid over, 
with the income from the same, shall be held in trust for the uses 
and purposes" which are set out. It then proceeds to direct and 
define the duties of the trustée in respect of the use and manage- 
ment of the trust fund. It leaves no place for the application of 
the doctrine of a power, coupled with an interest, from which the 
authority to sell and dispose of property so as to pass the absolute 
title might be inferred. But even if it were admissible to say that 
inasmuch as possession of the trust fund was given, by the instru- 
ment creating the trust, to the trustée, whose power is coupled with 
an interest, so that the trustée might transfer the possession, yet, 
the trustée being an insolvent corporation, which bas ceased to be a 
going concern, and the property yet remaining in the trustee's pos- 
session, a court of equity, after acquiring jurisdiction over the 
parties and the subject-matter, ought not to permit the delivery of 
the trust fund to a purchaser at a judicial sale of the estate of the in- 
solvent corporation. In such condition, it is the clear duty of the 
court to designate a new trustée to exécute and carry out the pro- 
visions of the trust, preserving intact the rights and interests of 
both parties to the contract. The written instrument specifically 
directs that said fund shall be reserved by the trustée as a spécial 
deposit until the same shall accumulate to as much as $1,000, when 
it shall be invested, at the discrétion of the trustée, in such bonds or 
mortgages as it shall sélect, and that so much of the investment 
thereof as might become necessary should, from time to time, be 
applied towards losses on the principal or interest sustained on 
loans on the payment of any mortgage made by the bank on behalf 
of the company. Then, to further emphasize the trust character of 
this fund, it is declared "that the trust fund, together with its ac- 
cumulations, shall remain and be kept intact as security against any 
losses on each and every loan made on behalf of the company." 
And it is further provided that the bank shall, at stated periods in 
each year, render to the trustée company a statement of ail fimds 
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received during tte preceding six months; "and, when ail the loans 
so made Lave been paid, then the trust fund and its accumulations 
shall be banded over to the bank, in cash, or by the transfer of the 
securities the trustée may hold in trust under this agreement, and 
this trust shall then terminate, and said trustée shall be relieved of 
ail liability under the same." So that the trust attaches to the 
property in the hands of the trustée, and it continues to be îm- 
pressed therewith until the end of the trust, as specifled, has been 
reached. 

This fund, and the bonds and mortgages in which it has been 
invested, were inventoried and scheduled by the receiver as "Mon- 
tana Savings Bank, Helena, Mont., Trust Fund." The receiver 
took no other or greater interest in this fund than the trustée, 
the Lombard Investment Company, had at the time of the appoint- 
ment of the receiver. He became, by virtue of his appointment, 
the naked légal custodian of the fund, cum onore, impressed with 
the trust under the contract. He has ever recognized it as a trust 
fund, and has kept it on the books of the company, as he found 
it when he took possession, separate and apart from the gênerai 
assets of the company. The order of sale made by this court, as 
in law it could only do, directed the sale of the property rights in 
the assets of the Lombard Investment Company in the hands of 
the receiver. The purchasers at said sale had the means of in- 
formation at their command to ascertain the précise character of 
the interest of the Lombard Investment Company in this asset. 
The schedule on file in this court was an open book to them. They 
acquired, by such purchase, only such right, title, and interest as 
the receiver could sell and convey to them. To such a purchaser, 
who is in the nature of a speculator, the rule of caveàt emptor ap- 
plies. 

It is contended by counsel for interveners that, under the decree 
of court for the sale of the assets of this estate, a time limit was 
flxed, in which ail persons claiming an interest in this estate should 
présent their claims to the master for allowance, and that thèse 
interveners, having failed to présent théir claims within the pre- 
scribed time, are now barred. The eighth paragraph of the decree, 
relied upon to support this contention, has not, in my judgment, 
any application to this case. The court had in mind the claims of 
creditors and stockholders "entitled to share in the assets of the 
insolvent" estate. This fund, at the time of the sale, had not be- 
come an asset of the estate, because the purposes of the trust had 
not been subserved so as to give the company any tangible, asçer- 
tainable, separate interest in the fund. As évidence of what was 
in the mind of the court, the decree declared "that no person shall 
be entitled to participate in the gênerai assets of the insolvent 
défendant who shall not présent and establish his claim in accord- 
ance with this decree." Under the contract in question, the rights 
of the respective parties in this fund cannot be ascertained and 
determined until the loans made through the bank shall be adjusted 
and wound up. Whether or not the bank shall be entitled to havo 
ail or any part of this fund and its proceeds returned to them v,ill 
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dépend entirely upon the losses, if any, and the extent thereof sus- 
tained by the company on the loans made by and through the bank. 
Nor are thèse interveners in position to demand and receive this 
fund, or any part thereof, until they can establish the amount of 
the loss sustained in the transaction. 

This brings us to the next contention made by the interveners, 
which is that the Lombard Investment Company, in negotiating 
the bonds and mortgages talcen on thèse loans made through the 
Montana Banlc, guarantied to the purchasers the payment thereof, 
and that, since the appointment of the receiver, the holders of said 
bonds hâve proven up against the estate defaults of the mortgagors 
to the extent of about |75,000. This contention is predicated, I 
présume, upon the following provisions, in substance, in the con- 
tract: That, in case default should occur in the payment of any In- 
terest on the coupons or the principal of any loan made through the 
bank on its recommendation (including taxes, insurance, and the 
like, if paid by the trustée) for a period of GO days, the trustée is 
authorized to advance the same out of the trust fund, and when 
such interest and principal sum, and the like, should be collected 
from the maker, the proceeds should be taken by the trustée, in 
order to keep unimpaired the trust-fund account. ïhe plain pur- 
port of which is that, in case of such default for the period of 60 
days, the trustée is authorized, for the indemnity of the company, 
to apply the trust fund or its proceeds to the payment of such de- 
faulted sums, and, if afterwards there should be any collections 
made from the mortgagor, the same should be paid over to the 
trustée, to be placed to the crédit of the trust fund, so as to main- 
tain it as far as possible unimpaired. But in the final adjustment 
between the company and the bank, after the losses are ascertain- 
ed, the company is entitled to retain and' appropriate, out of the 
trust property, a sum sufficient to reimburse itself to the extent of 
2 per cent, of the amount of such losses. If there hâve been, as 
claimed by the interveners, defaults in the payment of interest or 
principal or taxes and insurance, the trustée is entitled to withhold 
of this trust fund the whole sum, if required, to make good such 
default. But, in respect of the final losses sustained on account 
of the loans made on the recommendation of the bank, the sums 
claimed by interveners to hâve been allowed against the Lombard 
estate, on its guaranty of the bonds negotiated by it, are not admis- 
sible in évidence as:ainst the bank, as that allowance is clearly res 
inter alios acta. The bank, not having been a party to that trans- 
action, is not concluded thereby. There must be an ascertainment 
in proper mode between the trustée and the bank, either by con- 
vention or coercion, of the amount of actual losses sustained on 
account of such loans, after exhaustion of the seciirities, in order 
to a proper adjustment of the 2 per cent, guaranty by the bank. 

The trustée, the Lombard Investment Company, being a corpora- 
tion, and having become insolvent and ceased to be a going con- 
cern, and the parties being before the court, it is its duty to appoint 
a new trustée, to carry out the provisions of the trust in accordance 
with the contract, as construed in this opinion; and the court vpilJ 
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continue the cause at bar, retaining jupisdiction of the parties and 
tlie subject-matter, for adjustment of the accounting under the 
trust Decree accordingly. 



CHAMBERS et ux. t. PRINCE. 
(Circuit Court, D. West Virginia. May 29, 1896.) 

1. Domicile— Chakgb—Evidence. 

The question of a change of domicile Is mostly one of intention wlth tha 
party, aa to whlch his déclarations must control, unless overthrown by acts 
inconsistent with them. 

2. Same. 

To efCect a change of domicile there must be (1) résidence In the new 
locality. and (2) intention to remain there. 
8. Same. 

Upon the évidence in this case, upon the question of plalntiff's domicile, 
held, that the effect of the repeated déclarations of the plamtlff that It 
was at no tlme his Intention to make the state of West Virginia hls home, 
but that it was his intention to return to Missouri, where he had resided 
for many years, as soon as he had finlshed his business in West Virginia, 
was not overcome by évidence that he had resided in West Virginia for 
more than a year, reasons for his stay being shown, that he had returned 
certain property for taxation In West Virginia, that he had registered at 
hôtels as from West Virginia, or that his wife had declared she would not 
live in Missouri. 

Brown, Jackson & Knight and J. H. McŒnnis, for plaintiffs. 
Watts & Ashby and John W. McCreery, for défendant. 

JACKSON, District Judge. This is a suit in equity, instituted by 
T. W. Chambers and wife, alleging that they are résidents and citi- 
zens of the state of Missouri, against Burt Prince, executor of Ed- 
win Prince, deceased, a citizen of the state of West Virginia, The 
question at issue is whether the domicile of the plaintiff in this 
case, at the institution of this suit, was in Missouri or in West Vir- 
ginia. The bill was ûled on the 28th day of October, 1895, and the 
subpœna in chancery was issued retumable to December rules, 1895. 
Much évidence has been taken in regard to the question whether 
the plaintiiî was at the time of the institution of this suit a rési- 
dent of Missouri or West Virginia. The facts testifled to by the 
witnesses on the opposing sides hâve somewhat the appearance of 
being conilicting; but an analysis of the évidence clearly shows, to 
my mind, that they are not necessarily conflicting, and are easily 
reconciled with each other. The question whether a party moving 
from one state to another has acquired a légal résidence in the state 
to which he has removed has been passed upon in many instances, 
and, so far as I am able to judge from the adjudications, it is mostly 
a question of intention with the party. The évidence discloses 
that the plaintiff had resided in Pacific, Mo., for a number of years, 
and was engagea in business there until he formed the intention 
of going to West Virginia, with a view of intermarrying with the 
lady to whom he was afterwards married. Pacific was his domi- 
cile, and by reason of his being domiciled there he was not only a 
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résident, but a citizen, of the state of Missouri. A domicile thus 
acquired will continue until it is shown to hâve been changed. 
Somerville v. Lord Somerville, 5 Ves. 787; Président, etc., v. Gore, 
5 Pick. 370. It appears from the évidence that when Chambers 
left the state of Missouri and went to the state of West Virginia 
he went for a spécifie purpose, and, se far as is disclosed by the évi- 
dence, there was no intention upon his part to acquire a new rési- 
dence and domicile or a settled home in West Virginia. His only 
object, so far as the évidence discloses, was to interma^ry with the 
lady to whom he was married after his arrivai in West Virginia. 
It is a well-settled principle that where a party leaves his résidence, 
or acquires a new one, the déclaration oi nis intentions must con- 
trol, unless those déclarations are overthrown by acts inconsistent 
with them. The absence, even for a short time, from a home that 
a party has long occupied, if accompanied with the intention of 
making the place to which he has removed a résidence, is sulficient 
to establish a domicile at his new place of abode, although he may 
hâve altered, shortly afterwards, his intention in référence to the 
change. 

As to the question of intention, we must strongly rely upon the 
déclarations of the party, though they are not necessarily conclu- 
sive, because those déclarations may be met and opposed by acts 
of the party that would control them. This principle of law seems 
to be well settled by both the state and fédéral authorities. Kreitz 
V. Behrensmeyer, 125 111. 141, 17 N. E. 232; Morris v. Gilmer, 129 
U. S. 315, 9 Sup. et. 289; Viles v. City of Waltham, 157 Mass. 542, .32 
N. E. 901; White v. Tennant, 31 W. Va. 790, 8 S. E. 596. In this 
connection it is to be noted that there is not only an obvious but a 
wide distinction between domicile and résidence, which is recognized 
by ail the authorities that I hâve examined. Domicile is a rési- 
dence accompanied with proof, either positive or presumptive, of 
the intention of the party to remain at his place of abode for an 
unlimited time. It will be observed that domicile consists of two 
things, which must concur, — résidence and intention to remain. 
Gilman v. Gilman, 52 Me. 1B5; Gravillon v. Richards' Ex'r, 13 La. 293; 
Hairston v. Hairston, 27 Miss. 704 ; Hart v. Lindsey, 17 N. H. 235. 
A party may be a résident of a place, and yet not domiciled there, 
for, while he is résident there, still if he does not intend to make 
that his permanent place of abode, but has always the "animo re- 
vertendi," there can be no doubt that the mère fact of his residing 
for the time being in a place does not establish a domicile at the 
place of résidence. A man always retains his domicile if he leaves 
it "animo revertendi." Long v. Rvan, 30 Grat. 718; PUson v. Bush- 
ong, 29 Grat. 240. 

Having settled the questions of law which govem and control 
the question arising upon the facts in this case, I will now diacusa 
the évidence relied upon by both parties in support of their re- 
spective positions. Thé évidence of the plaintiff himself states in 
anequivocal terms that at no time up to the date of the institution 
of this suit was it his intention to make the state of West Virginia 
his place of permanent abode, but, on the contrary, when asked by 
v.75F.no.4— 12 
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various parties, he had on repeated occasions stated "that it was 
his intention to return to Missouri as soon as lie could settle up his 
business in the state of West "Virginia"; and tlie inferénce, from 
ail that he lias said upon that subject, clearly satisfles me that 
there was an abiding intention upon his part to return, sooner or 
later, to Missouri, and that at no time had he ever intended to 
change his domicile. In this he is supported by the évidence of 
B. F. Harper, John Anderson, C. K. Scott, William McKeever, and 
Mrs. Joséphine Morris. Harper states that he had known Cham- 
bers for about two years, and in the course of a conversation with 
him in référence to a loan that he had applied for to Chambers he 
replied "that he did not know that he would remain hère, and did 
not care about scattering his money." This déclaration of Mr. 
Chambers to the witness shows that at that time he had no flxed 
and determined purpose to change his résidence, and he assigned 
that as a reason why he did not care to make loans of money hère. 
Anderson testified that he had known the plaintiff for about a year, 
and that in a conversation with him in regard to locating in West 
Virginia, he asked him on the day that he was married if he was 
going to remain in West Virginia, to which Chambers replied "that 
lie did not know." Chambers also stated in other conversations, 
in the latter part of August, 1895, "that he did not intend to srtay 
in this country; that as soon as he got his business settled up he 
was going to move back to Missouri." Scott testified that in a 
conversation with Chambers in July, 1895, Chambers stated "that 
he did not expect to remain in West Virginia any longer than was 
necessary to settle up his business." McKeever testified that the 
day before Chambers was married he stated "that he was going to 
return to Missouri, and that since that time he has ail the time 
claimed that he was going back to Missouri, as that was his home." 
Mrs. Morris states that on the 27th day of May, 1895, she heard 
Chambers "tell her husband that he did not expect to make West 
Virginia his home, oinly for a little while, until he could get his 
business fixed up." In addition to the évidence taken by the plain- 
tiff in support of his position, the défendant took the évidence of 
two witnesses in Missouri, — one the cashier of a bank at Pacific, 
Mo., — to sustain the defendant's position, wMch not only fails to 
sustain it, but clearly supports the claim of the plaintiff. The 
flrst witness examined (Mr. Beaver) testifies to nothing that tends 
to throw any light upon the subject of the plaintiff's intentions in 
regard to changing his résidence from Missouri to West Virginia. 
The second witness, who was the cashier of the bank, testifies that 
Chambers did business with his bank, being one of its depositors; 
that he knew Chambers well, and that his relations with him might 
be regarded as intimate ; that Chambers, on the occasion of a visit 
to Pacific, Mo., shortly after his marriage, "told him he was coming 
back," the fair inferénce from which language is that he was going 
to return there to live. This witness also testified that he had re- 
ceived several letters from Chambers, and that in some of them he 
stated "that, as soon as he got his business affairs stfaightened up, 
he was coming back to Pacific, Missouri"; and that Chambers also 
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wrote him to inquire in référence to a certain business lot in Pa- 
cific, saying that he desired to purchase it for a business place. 
This déposition was taken on the 24tli day of March, 1896, and the 
witness stated that it was about six months previous to the time 
of giving his déposition that Chambers had written him in regard 
to buying a lot for him for business purposes, which fixes the time 
as prior to the institution of this suit. To the évidence of the plain- 
tifl, supported by the two witnesses of the défendant, is opposed 
the évidence of Mr. HoIIingsworth, Mr. McCreery, and Mr. Prince. 
The évidence of Mr. HoIIingsworth is taken to show that the plain- 
tiff in the action returns certain property in West Virginia for tax- 
ation. Mr. HoIIingsworth, in his flrst déposition, swore that the 
plaintifl had made out the list; but it subsequently turns ont that 
HoIIingsworth was mistaken, and that the list was made out by 
the assessor himself. When the list was produced by the plaintifl 
the évidence shows that the items listed were in the handwriting 
of the assessor. Under the statute of West Virginia the assessor 
was required to list ail property of résidents within the state; not 
citizens of the state, but résidents; and Mr. Chambers, as he states 
in his déposition, thought that he was required to make that re 
turn, because he was a temporary résident of the state, and was ad- 
vised to do so to save trouble. This, of itself, does not show the 
fact that he was a citizen, and ail that we can infer from it is that 
he was a temporary résident, and, rather than hâve trouble, as he 
states in his déposition, he was willing to return the property for 
taxation. Evidence is also given that when in Cincinnati and other 
places, after his marriage, Chambers registered himself and wife 
as from Kaleigh, W. Va., and this is claimed to be a significant fact, 
as tending to show where his domicile was. It cannot be doubted 
that a man has the right to register either from his domicile or 
from his temporary place of abode. We hâve striking illustrations 
of that fact in the cases of citizens in public life, as well as citi- 
zens who hâve domiciles in one section of the country, with a rési- 
dence in another, the latter being a mère temporary abode, for cli- 
matic reasons. A wealthy man who lives in the North, and has 
his domicile there, has his winter résidence in the South; and that 
is his temporary abode. A wealthy man in the South, who desires 
to escape the heat of that section of the country, has his summer 
résidence in the North. Other illustrations might be given which 
tend to throw light upon this subject, but for that purpose it is 
deemed unnecessary. It is also claimed that Chambers' wife de- 
clared, upon some occasions, that she would not live in Pacific, 
Mo., but we are not aware of any rule of law that makes such 
déclarations or acts of a wife évidence to bind the husband. On 
the contrary, the domicile of the husband is, in law, the domicile of 
the wife ; and although Mrs. Chambers declared that she would not 
live in Pacific, Mo., yet that déclaration upon her part did not tend 
to establish a change of Chambers' domicile, and cannot be applied 
to make her acts and intentions affect the domicile of her husband. 
Parsons v. City of Bangor, 61 Me. 457. The évidence of Mr. Mc- 
Creerj, one of the attorneys in the case, and connected by mar- 
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riage with the family of the défendant, does not throw any spécial 
light upon this subject as regards the intentions of the plaintifE 
in référence to his résidence. Mr. McCreery states that he had 
two conversations with Mrs. Chambers, in one of which she said 
she would not go to Missouri, and in the second of which, after the 
commencement of the suit, she said they had decided to go to Mis- 
souri. But there is no évidence upon the part of Mr. McCreery of 
any interview or conversation with Mr. Chambers in which he states 
that he was going to remain to gratify the wishes of his wife as 
stated in her flrst conversation with him. 

The only other significant fact connected with the case is the 
time that the plaintiffs hâve remained in West Virginia. This is 
accounted for — First, by the fact that the exécuter had 12 months 
in which to settle up the estate after the death of the flrst husband 
of Mrs. Chambers; second, that there had arisen a différence be- 
tween the exécuter and the plaintiffs to this action, as to what they 
were entitled to. Negotiations had been pending with a view to 
adjust and settle those différences, which had failed ; and upon the 
failure of those negotiations this suit was instituted with a view to 
settling up that estate. Looking at this case, which involves the ques- 
tions of fact as to what was the "animus" of this plaintiff, I must 
pass upon them as a jury would be expected to pass upon questions 
of fact. Justice Swain, in ruling upon this subject, in the case of 
Mitchell V. U. S., 21 Wall. 350, uses the following language, which 
I adopt as the law in this case : 

"A domicile,' unless changea, Is presumed to continue until it is shown to 
hâve been changed. Where a change of domicile is alleged, the burden of 
proving it rests upon the person making the allégation. To constitute a new 
domicile, two things are indispensable: First, résidence in the new locality; 
second, the intention to remain there. The change cannot be made exeept 
'facto et animo.' Both are alike necessary. Either, without the other, is 
insufficient. Mère absence from a flxed home, however long continued, can- 
not work the change. ' There must be animus to change the prior domicile for 
another. Until a new one Is acquired, the old one remains. Thèse princi- 
ples are axiomatic." 

Applying this principle of law to this case, I conclude that the 
weight of évidence is not with the défendant, but with the plain- 
tiffs in this action, as to the question of domicile. Independent of 
the circumstances in relation to the assessment of the plaintiff for 
taxes, the déclarations of his wife, and the registration of his name, 
there is no évidence, beyond the fact that he has remained in the 
county upward of a year, that tends to show that he ever enter- 
tained the idea at any time of abandoning his home in Missouri and 
establishing his résidence in West Virginia. On the contrary, 
his évidence, as well as the statements of those who had fréquent 
conversations with him prior to the institution of this suit, ail tend 
to ^how that he had never changed his intention of returning to 
Missouri. I reach the conclusion, therefore, that the plea in abate- 
ment cannot be sustained, and that the jurisdiction of the court 
must be maintained. 
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WBSTBELY WATBRWORKS v. TOWN OF WESTERLY et aL 

SEAMEN'S FRIEND SOC. et al. v. SAME. 

(Circuit Court, D. Rhode Island. June 30, 1896.) 

Nos. 2,522, 2,523. 

l. Municipal Cokpoeations— Watbkworks Franchises— Bxclusitb Rights. 
The Rhode Island statute of March 30, 1882 (Pub. Laws. c. 285), au- 
thorizes towns to make "any contract" wlth persons or corporations to f ur- 
nish a water supply; and the act of May 2, 18Si (Pub. Laws, c. 425), 
empowers town couneils to grant the rlght to lay water pipes In the pub- 
lie highways, and to consent to the érection of réservoirs, etc., "on such 
terms and conditions as they deem proper." Held, that neither of thèse 
acts empowers towns to grant to any person or corporation an exclu- 
sive right to construct and malntain waterworks. 35 Ati. 526, followed. 

8. Fbdbijal Courts — Construction of Statb Statutbs — Btate Décisions. 
A décision by the suprême court of Rhode Island construing a state stat- 
ute, thougb made upon demurrer, helA to be bindlng on a fédéral court 
in a subséquent suit, especially on a motion for a prellminary Injunction. 

8. MuNtciPAL Corporations— Ghant of Watebwoeks Franchise— Ratifica- 
tion. 

Under the Rhode Island statute of May 29, 1891 (Pub. Laws, c. 975), 
town couneils may make contracte granting exclusive waterworks fran- 
chises, but only on condition that the grantors shall pay a spécial tax on 
the gross earnings. Held, that a town could not, by acts done after the 
passage of this statute, ratify a previous grant of an exclusive franchise, 
which grant contained no such condition. 

4. CONSTITUTIONAL LaW — OBLIGATION OF CONTRACTS— MUNICIPAL ObDINANCBS. 

A State statute authorized a town to construct waterworks, and also to 
contract with third parties for a water supply. The town adopted the 
latter course, and granted to a corporation a right to construct waterworks, 
and supply the town on certain conditions. After the water company had 
coustructed an adéquate plant, and was prepared to comply with its con- 
tract in ail essentials, the town passed a voté to Itself construct a water- 
works plant. Held that, as this action was taken under authority of the 
State statute, -it was, in effect, an act of the state, which impaired the 
obligation of the previous contract with the water company, contrary to 
the constitution of the United States. 

Thèse were suits in equity, brought, respeotively, by tlie Westerly 
Waterworks and the Seamen's Friend Society and others, to enjoin 
the town of Westerly, R. I., and others, from constructing a System 
of waterworks. The cases were heard together, on motions for pre- 
llminary injunctions. 

J. M. Ripley, W. B. Vincent, and J. G. Ely, for complainant Wester- 
ly Waterworks. 

W. C. Loring, W. B. Vincent, and E. W. Boyden, for complainants 
Seamen's Friend Soc. and others. 

F. Colwell, W. H. Barney, and A. B. Orafts, for respondents, town 
of Westerly and others. 

CA.RPENTEE, District Judge. Thèse two bills in equity hâve 
been heard together on motions for a preliminary injunction. The 
bill and the other proofs, taken together, show the foUowing facts: 

On the 29th day of June, 1885, the town council of Westerly voted 
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to accept the proposition of James M. Pendleton and others to grant 
to them and to their successor, tke corporation whicli tliey proposed 
to organize, "tke right to use the public Mghways and public grounds 
of this town" for the purpose of lajdng water pipes, and supplying the 
inhabitants and the town with water, "tlie same to be freely and 
fully enjoyed so long as the said inhabitants shall be reasonably sup- 
plied with water thereby," and the right to erect réservoirs within 
the town, and "the exclusive right to use the public highways and 
public graunds of this town for the purpose af oresaid, * * * for 
and during the period of twenty-five years from this day, subject,how- 
ever, to what rights cr privilèges are now possessed or enjoyed by 
any party or parties who hâve pipes already laid and in opération; 
and that the said franchises, water pipes, réservoirs, and the land 
and worlis connected therewith, be exempted from taxation to the 
full extent authorized by the statute law of this state, for and dur- 
ing the i)eriod of twenty-five years from this day; provided, how- 
ever, that said grant shall cease to be exclusive, and such exemp- 
tion from taxation shall cease entirely, whenever said Westerly 
Waterworks Company, or their heirs, executors, administrators, or 
assigns, shall neglect or fail to supply water for the purposes af ore- 
said in reasonably sufiftcient quantity, and of proper purity, through 
ail the pipes which they may lay down, or whenever they shall fail 
to fulflll âny part of the conditions of this vote and grant, provided 
that such neglect or failure shall continue for an unreasonable time 
after notice thereof, in writing, from the town council of said 
Westerly." The grant was on the f urther condition that the works be 
commenced within 2 months, and completed within 18 months ; that 
the grantees should restore highways where disturbed by them, and 
hold the town harmless against certain claims for damages; that 
the grantees *'shall at ail times furnish, free of charge or cost to 
this town, a reasonable supply of water for its town hall building, 
and for so many drinldng fountains, not exceeding ten, for man and 
beast, at such public places in said village of Westerly, on or near 
the Une of water mains, as said town council shall designate" ; that 
the pipes used shall be of a certain size and strengtli; that plats 
shall be flled showing where pipes are proposed to be laid ; that ad- 
ditional pipes shall be laid under speciûed conditions; that a certain 
head of water shall be maintained for lire hydrants; that service 
pipes shall be laid, and meters furnished; that the rates chargea for 
water shall not exceed certain specified amounts ; that, "at any tinie 
within twenty-five years from this day, the town of Westerly shall 
hâve the right to purchase said worlis and pipes, réservoirs, pumps, 
and other property, rights, and appurtenances connected, used, or 
belonging therewith or thereto, by giving the said Westerly Water- 
works Company, their heirs, executors, administrators, or assigns, 
notice in writing, one year in advance, of its désire to purchase. The 
valuation of said waterworks and property belonging thereto shall 
be ascertained (provided said parties hereto cannot agrée) as fol- 
lows: The town council of said town to choose one party; said 
Westerly Waterworks Company, their heirs, executors, administra- 
tors, or assigns, to choose one party; and the two parties so chosen, 
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if tkey cannot agrée, shall choose a third; and the tliree so chosen 
shall proceed withoiit delay to appraise said waterworks and prop- 
erty belonging thereto, aud they, or a majority of tliem, shall iix a 
fair cash valuation thereon. VVhen said priée has beeu flxed or 
agreed upon as aforesaid, the town of Westerly shall hâve the option 
of buying at said price or uot, as it may elect"; that the grantees 
should within 10 days file an accëptance in writing of the grant, and 
"upon such accëptance this vote and resolution shall coustitute the 
contract, and shall be the measure of the rights and liabilities of 
said town and of said Westerly Waterworks Company, their heirs, 
executors, administrators, or assigns, in the premises ; and the same 
shall be binding, from and after said accëptance, upon said town, and 
upon said Pendleton, Olarke, Utter, Foster, Peabody, Charles, Jr., 
and Arthur Perry, and Crandall, their heirs, executors, adminis- 
trators, and assigns." The grantees duly flled their accëptance of 
the grant, and in May, 1886, were incorporated under the name of the 
Westerly Waterworks, and succeeded by assignment to the property 
and rights of the grantees in the contract above described. The 
charter was granted "for the purpose of introducing and continuing 
a supply of pure water into the town of Westerly and vicinity, to be 
used for domestic, manufacturing, and other purposes, and for fire 
protection, with ail the powers and privilèges, and subject to ail the 
duties and liabilities, set forth in chapters 152 and 155 of the Public 
Statutes, and in chapter 385 of the Public Laws, and in ail acts in 
amendment of said chapters and in addition thereto." The charter 
also provided that the waterworks to be constnicted by the company 
might within 25 years be sold to and purchased by the town, on terms 
and conditions which are stated in the charter, in the same terms as 
in the above contract. 

The Westerly Waterworks hâve, at large expense, constructed 
waterworks in accordance with the contract, and hâve in ail re- 
spects complied with their obligations thereunder. On the Ist 
day of November, 1886, the Westerly Waterworks made a mortgage 
of the waterworks and franchises to the Rhode Island Hospital 
Trust Company, in trust to secure the payment of mortgage notes 
to the amount of $100,000. Thèse notes were issued, and of them 
198,000 is still outstanding, of which the complainants in the suit 
of the Seamen's Friend Society are the owners and holders of |17,- 
500. The expenditures by the waterworks and the purchases of the 
bonds were at ail times made on the faith of the grant above de- 
scribed. On the 20th of August, 1885, the grantees notifled the 
town council that they had commenced the construction of a rés- 
ervoir; and on the 7th of September, 1885, the town council voted 
to receive and record the notice. 

On the 31st of May, 1886, the town council voted : 

"That the plat of the streets and public highways of the village of Westerly 
as made and this day presented by the Westerly Waterworks Company be, and 
the same Is, received and approved; and that the follovying highways and 
streets. or parts of the same, be, and théy are hereby, designated as the high- 
ways and streets where the said waterworks company shall lay, or cause to be 
laid, water pipes, viz.: Canal, Pierce; Pleasant, Dayton, from Pleasant street 
to David Sunderland's store, High, from Broad street to the corner of Pieroe 
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etreet, Dixon, Grove avenue, Broad, Main, Union, Blm, Cross, from Main strett 
to the corner of Hobart street, Beach, from Main street to the greenhouse of 
Simon Reuter, School, from Main street to tlie corner of Spring street, Cliestnut, 
Granité, and Spring streets." 

On the 4th of October, 1886, tlie town council voted: 

"Ttiat Samuel H. Cross be, and lie is hereby, appointed a committee to go 
over tUe streets where the Westerly Waterworks baye and are to lay pipes, 
according to the vote of thls council heretofore passed, and to see the sald 
Westerly Waterworks Company leave the streets In proper condition." 

On the 18th of Decemher, 1886, the town council voted: 

"That this council are satisfied that the Westerly Waterworks hâve laid their 
pipes in ail those streets and portion of streets In thls town heretofore designat- 
ed in which sald Westerly Waterworks should lay pipes, and with the size 
therefor;' that the works of said eompany hâve been eompleted within the 
time llmited In their franchise, with the pressure and number of streams 
shown, and the height to which water has been thrown in Dixon House 
Square." 

On the 2d of May, 1887, the town council voted: 

"That John Clarke be, and he Is hereby, appointed a committee to see that 
the streets in thls town through and In whieh the pipes of the Westerly Water- 
works are laid, which hâve been, and which hereafter may be, opened by said 
waterworks, be put in a good and satlsfactory condition." 

On the ith of May, 1889, the town council voted: 

"That William B. Austin and Albert H. Splcer be, and they are hereby, ap- 
pointed a committee with full power to purchase and locate three public drink- 
ing fountains in the village of Westerly." 

On the 7th of November, 1889, the town council voted: 

"That the Westerly Waterworks be, and they are hereby, granted permission 
to lay a water pipe across or upon that portion of the 'Stillmanville Bridge,' so 
called, belonging to this town. Said waterworks are to save the town harmless 
from ail damage that may hereafter arise by reason of said pipe so passing 
across or upon said bridge, and to entlrely remove the same, or take away tem- 
porarily, as may hereafter be directed by the town council of this town for the 
time being." 

At the annual meeting of the Westerly Fire District, a corpora- 
tion organized under the laws of the state of Khode Island, held 
November 3, 1890, it was voted: 

"That the town of Westerly be requested to ascertain at what priée the Wes- 
terly Waterworks can be purchased by the town, under the provisions contalned 
in the franchise granted to the said Westerly Waterworks by sald town bf 
Westerly, and to report the same to thls Westerly Fire District." 

On the Ist of December, 1890, the town council voted: 

"That the certifled copy of the resolutions passed by the Westerly Fire dis- 
trict at its annual meeting held November 3, ISUO, sald resolutions requestlng 
the town to ascertain at what priée the Westerly Waterworks can be pur- 
chased, etc., be recelved and piaced on file." 

On the 2d of June, 1891, the town of Westerly voted; 

"That the town council be, and they are hereby, instructed to notify the Wes- 
terly Waterworks Company, in wrlting, that the town desires to purchase tbe 
property of the Westerly Waterworks Company, and they are therefore in- 
structed to take aU necessary action, in accordanee wjth the provisions of the 
franchise of the sald Westerly Waterworks Company, to ascertain at what 
prlce the Westerly Waterworks can be purchased." 



WESTERLY WATERWOEKS V. TOWN OF WESTEELY. 185 

On the same day the town council passed th.e foUowiag vote: 
"Wbereas. the town of Westerly, in town meeting duly assembled, did on tbe 
2d day of June, A. D. 1891, adopt the foUowing resolution: 'Resolved, that the 
town council be, and they are hereby, Instructed to notify the Westerly Water- 
works Company, in writing, that the town desires to purchase the property of 
the Westerly Waterworks Company, and they are therefore instructed to take 
ail necessary action in accordanee with the provisions of the franchise of the 
said Westerly Waterworks Company, to ascertain at what price the Westerly 
Waterworks can be purchased:' Now, therefore, it Is voted by the town council 
of sald Westerly that the clerk of the council be, and he is hereby, authorized 
and instructed to notify the Westerly Waterworks, a corporation duly in- 
corporated and located in said town of Weeterly, that said town of Westerly 
desires to purchase the property of the said Westerly Waterworks, together 
with ail the rights, privilèges, and appurtenances to the same in any wise ap- 
pertaining and belofiging, in accordanee with said resolution adopted by said 
town as aioresaid." 

On the 8th day of June, 1891, the clerk of said town council, as 
provided in the vote of said town council passed June 2, 1891, sent 
to said Westerly Waterworks notice in writing that the town de- 
sired to purchase the property of said company, in accordanee with 
the provisions of the franchise of said company. 

On the 7th of November, 1892, the town council voted: 

"That Samuel M. Gray, of Providence, E. I., be, and he is hereby, appointed 
and chosen as arbitrator on the part of this town, for the purpose of ascertaln- 
Ing the valuation of the Westerly Waterworks and the property belonging 
thereto, in accordanee with the proposai of the Westerly Waterworks Company 
to the town of Westerly, and duly accepted and passed upon by the town coun- 
cil of said town on the 29th day of June. A. D. 1885." 

On the 5th of December, 1892, the town council voted: 

"Th-at the communication from the Westerly Waterworks Company advising 
that said company has appointed J. Herbert Shedd, of Providence, to represent 
them in the arbitration proceedlngs, in accordanee with the proposai of said 
company to this Town, and passed June 29, A. D. 1885, be recelved and orderêïl 
placed on file." 

Since the 29th of May, 1891, the waterworks has greatly extended 
its System of waterworks, and has continued to fulûll its obliga- 
tions under the contract, including a supply of water for town use, 
at an expense to the company of $1,000 a year, to the knowledge of 
the town and town council, and relying on their contract. The ar- 
bitrators appointed by the parties failed to agrée as to the value 
of the property, and also failed to agrée on a third arbitrator; and 
the parties, after some negotiation, hâve also failed to agrée upon a 
third arbitrator. 

On the llth of April, 1895, the town of Westerly voted: 

"That the town council of the town of Westerly be, and it is hereby, l'equest- 
ed to agrée, if possible, with the Westerly Waterworks of said town, upon a 
third référée, under the agreement between said town and said Westerly Water- 
works; and, in case no such agreement can be arrived at within thirty days 
from the date of this meeting, then said town council is hereby directed to con- 
tract for and construft waterworks for said town, not to exceed in cost the sum 
of one hundred and i:"ly thousand dollars ($150,000)." 

On the 13th of May, 1895, the town council appointed a committee 
to carry into effect the above vote of the town; and varions other 
votes hâve been passed by the council, under ail which the town 
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is now proceeding to contract for and construct a waterworks for 
the purpose of supplying the inhabitants of the town witli water. 
The effect of this proceeding, if carried ont, will be to destroy the 
value of the présent waterworks and the value of the bonds issued 
by the company. The company has at hand a supply of pure water, 
equal in amount to about double the présent demand for the vil- 
lage of Westerly. 

The foUowing statutes of Rhode Island are cited as authorizing 
the varions acts of the town as above récit ed: 

Pub. Laws, c. 285, passed March 30, 1882, is as foUows: 

"Whenever the electors of any town, quallfied to vote upon questions of taxa- 
tion or involving the expenfllture of money, shall hâve vote^, at a town meeting 
callod for that purpose, to provide a water supply for the Inhabitants of such 
town, or for some part thereof ; or whenever any town shall enter or shall hâve 
entered into any contract wlth any person or corporation to furnish such town 
with such a water supply (a contract whieh towns are hereby authorized to 
makej, thén such town, or the person or corporation bound to fultil such con- 
tract, as the case may be, may take, condemn, hold, use and permanently ap- 
propriate any land, water, rights of water and of way necessary and proper to 
be used in furnishing or enlarging any such water supply, including sites and 
materlals for dams, réservoirs, pumping stations, and for coal houses, with 
right of way thereto, and right of way for water pipes along and across public 
highways and through private lands, and Including also lands covered or to be 
flowed by water, or to be in any other way used in furnishing, enlarging or 
maintaining any such water supply. • • *" 

Pub. Laws, c. 425, passed May 2, 1884, is as f ollows : 

"The town council of any town, or the city councll of any city. may grant to any 
person or corporation the right to lay water pipes in any of the public highways 
of such town or city for the supplying the inhabitants of such town or city 
with water, and may consent to the érection, construction and the right to 
maintain a réservoir or réservoirs within said town or city, for such a time and 
upon such terms and conditions as they may deem proper, Including therein the 
Power and authority to exempt such pipes and réservoirs, and the land and 
Works connected therewith, from taxation." 

Pub. Laws, c. 975, passed May 29, 1891, is as f ollows: 

"Section 1. Any town or city, by vote of the town council or city council, may 
pass ordinances or make contracts to be executed by its proper otHcers, granting 
rights and franchises in, over or under the streets and highways In such town 
or city to such corporation, and for the purposes and upon the condition here- 
Inafter specified. 

"Sec. 2. Such grants, whether by ordinance or by contract, may confer upon 
any corporation created by the gênerai assembly of Rhode Island for the pur- 
pose of distributlng water, or for the purpose of producing, selling and dls- 
tributlng currents of electriclty to be used for light, beat, or motive power, or 
for the purpose of manufacturing, selling, and distributlng illuminating or heat- 
Ing gas, or for the purpose of operating street railways by any motive power, or 
for the purpose of operating téléphones, the exclusive right, for a time not ex- 
ceeding twenty-flve years, to erect, lay, construct and maintain for the purposes 
for whlch such corporation is created, pôles, wires, pipes, conduits, rails or 
cables with necessary and convenient appurtenances as may be required for the 
conduct of the business of such corporation, in, over or under the streets of 
such town or city. * » • 

"Sec. 3. Every corporation which shall accept exclusive rights or franchises 
granted by ordinance or contract under the provisions of thls chapter, shall 
make and render to the treasurer of the town or city granting the same, on or 
before the tliirtieth day of January, April, July and October in every year, re- 
turns, verltied by the oath of its président or treasurer, of the giross earnlnga of 
such corporation within such town or city for the period of three months next 
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precedtng the ftrst day of January, Aprll, July and October In the same year, 
and shall at the same tlme pay to such town or city treasurer, In full payment 
for the rlghts and franchises aforesaid, a spécial tax upon said gross eamlnga 
at a rate not exceeding three per centum upon the gross eamings of said cor- 
poration wlthln said town or city In such year. • • •" > 

On this state of the facts, the complainants argue that the acts 
of the town in proceeding to the construction of the waterworka 
amount to an impairment of the obligation of the contract of June 
29, 1885, within the meaning of that portion of section 10 of article 
1 of the constitution of the United States which provides that "no 
state shall • • • pass any • ♦ • law impairing the obliga- 
tion of contracts"; and consequently that the town, the town coun- 
cH, the town treasurer, and the committee charged with the con- 
struction of the Works, ail of whom are parties respondent, should 
be enjoined. In considering this question, it is to be observed, in 
the iirst place, that the validity of the contract made June 29, 1885, 
is not disputed. The only question hère raised is whether the con- 
tract conferred on the Westerly Waterworks the exclusive right to 
use the highways for laying and maintaining water pipes. For the 
solution of this question, I am referred to the décision of the su- 
prême court of Rhode Island as fumishing an interprétation of the 
state law goveming the transaction. 35 Atl. 526. That décision 
was made in two suits in equity for injunction, the one brought by 
Orlando R. Smith and others, taxpayers of the town, against the 
town and the town offlcers, and the second brought by Louis W. 
Arnold and wife, taxpayers and owners of land abutting on one of 
the highways of Westerly, against certain town offlcers. Neither 
of the complainants hère is a party to those bills. They were heard 
on demurrers, and the demurrers were sustained. The bill flled by 
Smith and others bas since been amended, and the amended bill 
now awaits an answer. There are some circumstances in connec- 
tion with the bill of Arnold and wife which suggest that the whole 
question there at issue may not hâve been presented to the court 
by the parties who were most clearly, if not exclusively, entitled 
to clalm relief; but, in the view which I take of this matter, it is 
unnecessary to do more than refer to thèse circumstances, without 
grounding on them any conclusion. 

Perusing, then, the opinion of that learned court for the purpose 
of ascertaining exactly what conclusions hère pertinent were 
reached by them, it is at once évident that the questions raised by 
the pleadings, and there argued and decided, were — ^Pirst, whether 
the waterworks bas an exclusive right in the highways; and, sec- 
ondly, whether the town bas the right to construct waterworks, and 
whether that right was weU exercised by the vote of April 11, 1895. 

On the flrst question, the court say that the authority to grant 
an exclusive right must be found in Pub. Laws, c. 425, and conclude 
that no such authority is conferred by that chapter. The court also 
find that the town did not ratify the contract for exclusive right by 
the vote of April 11, 1895 — First, because a vote recognizing the 
existelice of the contract for some purposes cannot be held to be a 
ratification of the contract for ail purposes; and, secondly and main- 
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\j, "because it was not compétent for tke town to ratifj a coiitract 
vvhich it might not then make, and that the town, in its corporate 
capacity, had not such. power, since the power to grant such fran- 
chises is conferred on the town councils. The court also flnds that 
the town is not estopped f rom taking advantage of the incapacity of 
the town council to grant the exclusive right, and that the charter 
of the waterworks contains no ratification of the exclusive grant. 

On the second question, the court holds that the town has power 
to construct waterworks, under Pub. Laws, c. 285, and that the power 
was well exercised by the vote of April 11, 1895. The complainants 
hère argue that Pub. Laws, c. 285, authorizes "any contract," and 
theref ore covers a contract for an exclusive franchise ; that the grant 
is authorized by chapter 425; and that the acts of the town council 
subséquent to the passage of chapter 975 amount to a ratification of 
the contract; and that, if a grant is ratifled, it must be held to be 
ratifled as an entirety. I cannot agrée with this argument. It is 
true that it does not explicitly appear in the décision of the suprême 
court that the force and efEect of chapter 285 in this regard was there 
decided; but the court do say in terms that "the only authority to 
make said contract [i. e. the contract for an exclusive right] on the 
part of the town council is conferred by Pub. Laws, c. 425." It is 
to be observed that there is strong authority for the proposition that 
gênerai powers, such as are hère granted, do not include the power 
to grant exclusive rights. So far as concerned the décision of the 
court as to the eflect of chapter 425, the complainants urge that it is 
not a final décision, being only on demurrer; and they make other 
observations as to the attitude of the questions before that court, to 
which I hâve already suflBciently referred. But the fact remains 
that it is the latest utterance of that court, and is evidently well 
considered on the questions laid before the judges, and that the 
criticisms as to the metbod in which the case came up are not based 
on such entirely clear facts as to make it proper for me, especially 
on a motion for preliminary injunction, to give that décision less than 
its full apparent force. I hold it to be a conclusive adjudication 
on this question. The décision of the suprême court on the question 
of ratification is possibly not biuding on this court as a pointed rule 
of décision, although I will not hère enter into the elaborate discus- 
sion which would be necessary to settle that question. But a read- 
ing of chapter 975 shows that the contracts which town councils 
may make for exclusive franchises are on condition of payments to 
be made to the town on the amounts of earnings of the grantees. It 
seems to me clear that the town council had no power tp ratify a 
grant of an exclusive franchise which did not contain such a con- 
dition. It is to be remembered that, if there was a ratification, it 
would operate only on this exclusive grant, since the validity of the 
contract in other respects is admitted, and, indeed, could hardly be 
disputed. I must conclude, therefore, for the purposes of this mo- 
tion, that there is hère no exclusive grant. 

The final question thus recurs whether the vote of the town of 
April 11, 1895, and the subséquent votes and proceedings, do impair 
the obligation of the contract made June 29, 1885. There can be 
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no doubt that the effect of carrying out this vote will be greatly to 
depreciate the value of the waterworks and of the bonds issued by 
them, and that the tov^n intends to proceed to construct its works, 
and to supply water to the inhabitants, regardless of thèse consé- 
quences. The Westerly Waterworks will remain under the obliga- 
tions of the contract to supply water without charge for the town 
hall and for drinking fountains, to maintain a prescribed head of 
water, and, perhaps, to sell their works to the town at an appraised 
value. It seems reasonably clear that, if there be a contract hère, 
the value of the contract, at least, will be materially impaired. The 
respondents urge that to grant the relief hère prayed for, and to 
enjoin the construction of the waterworks, would be in effect to give 
the complainants the beneât of an exclusive franchise, to which 
benefit they are not entitled. This statement, however, is not 
entirely correct. If the complainants had an exclusive right, they 
could enjoin any other waterworks, even if they were unable to sup- 
ply the persons to be accommodated by the proposed works, and even 
if there were no immédiate ascertainable injury to themselves. This 
is the resuit, as it seems to me from ail the cases on this question, 
provided, always, that the conduct of the owners of the franchise is 
not such asto forfeit their rights. On the other hand, to refuse 
relief hère would be to permit the destruction of the whole contract. 
There must be some rights which are entitled to be protected under 
a contract admitted, and found to be valid. 

The argument of the respondents divides itself into three points. 
They argue, flrst, that the building of waterworks by the town is not 
a violatidn of the contract, and that their vote to build does not im- 
pair the obligation of the contract, as might be the case if the town 
had passed a vote to authorize a third party to build the works. I 
do not flnd any authority for this position. The respondents cite 
Waterworks Co. v. Hivers, 115 U. S. 674, 6 Sup. Ct. 273, in which a 
grant to a private person was held to impair the obligation of a pré- 
viens contract; but that case falls far short of holding that the act 
of the town, in building works for itself, would not so impair the ob- 
ligation of the contract. The only case which bas been cited which 
appears to be an authority on this point is Walla Walla Water Oo. 
V. City of Walla Walla, 60 Fed. 957, which fully sustains the position 
of the complainants on this point so far as the scope of the decree 
is concemed. In that case the city was proceeding to build its own 
works, and was enjoined. The respondents point out that the case 
was not well considered on the point hère in issue, because in that 
case it was admitted that, if the previous contract were valid, the 
case was within the jurisdiction of the court. This statement of 
the respondents lë entitled to its full force; but it is to be observed 
that this is, to say the least of it, the only authority on the question, 
and that the fédéral courts, particularly of late years, bave been 
jealous of any claim of jurisdiction in themselves, and hâve not been 
ready to take jurisdiction where there was évident doubt, although 
counsel at the bar, for whatever reason, might not be disposed to 
raise the question. But, looking behind the question of authority, I 
am very clear in my own mind that the decree was right. It is now 



190 75 FEDERAL REPORTER. 

beyond dispute that acts of towns, when authorized by thé state, are 
to be taken as acts of the state in the same way, for the présent pur- 
pose, as they would be if they were statutes passed by the législa- 
ture. That the vote of the town of Westerly of April 11, 1895, was 
authorized by the law of Rhode Island, is most clear, and has been 
conclusively f ound by the suprême court in the cases to which I hâve 
referred. Being the act of the state, it seems to me that the ques- 
tion whether it be lavpful must be determined, not by the form which 
it takes, nor by its character as an act in itself, but only by the 
effect on the pre-existing contract. It seems to me to hâve an effect 
on that contract similar in nature to the effects which might be 
expected to flow from other actions of towns which hâve been inter- 
rupted by injùnction. 

The respondents, in the second place, mabe the point which they 
state as follows : 

"The law under which the town is acting is a law passed prior to the al- 
leged contract, and consequently cannot be held to impair the validity of such 
subséquent contract. Either It does not affect the contract at ail, or, if it does 
affect the contract, the contract, being subséquent, must be held to hâve been 
made in view of the prior existing law, and so subject to it." 

And to this they cite Water Go. v. Easton, 121 U. S. 388, 7 Sup. 
et 916; Eailroad Co. v. McClùre, 10 Wall. 511; New Orléans Water- 
works Co. V. Louisiana Sugar Eeflning Co., 125 U. S. 18, 8 Sup. Ct. 
741. 

I cannot see that thèse cases sustain the proposition of the re- 
spondents. In the McClure Case the only question presented to the 
suprême court was whether the bonds in question were valid under 
the constitution of the state in which they were issued, and the 
court, holding that this was not a fédéral question, dismissed the 
writ of errer for want of jurisdiction. In the Easton Case a water 
Company had set up in the state court an exclusive right to supply 
water to a borough, and sought to enjoin the borough from con- 
structing works for the same purpose. The suprême court of Penn- 
sylvania, on appeal, decided that the right of the complainants was 
exclusive only against other private water companies, and that the 
laws by which the franchise was granted did not intend to pro- 
hibit boroughs from providing their inhabitants with water. The 
suprême court, on writ of error, affirmed this judgment, on the 
ground that the décision of the court below was not reviewable. 
I understand the opinion to say that the question brought up for 
review was a question of the construction of a contract arising un- 
der a state statute, and hence is not reviewable in the fédéral ju- 
risdiction. The court pointed out, also, that, if the attitude of'the 
case had been différent, — that is to say, if that part of the statute 
law of the state in which the state court found a limitation of the 
gênerai words of the grant under which the suit was brought had 
îfollowed in point of time, instead of preceding, the state law under 
which the gênerai grant of exclusive right was claimed, — ^then in 
that case it would hâve been necessary for the court to décide the 
construction of the contract on its own judgment, in order to the 
décision of a fédéral question which would hâve arisen in case a 



WESTERLY WATEBWORKS V. TOWN OF WESTERLY. 191 

certain construction should be adopted. In oth.er words, the déci- 
sion of a State court to the effect that the contract does not contain 
the single provision which is alleged to be infringed cannot be re- 
viewed by the suprême court. I am unable to draw from this case, 
hj way of inference, the proposition which is hère set up, namely, 
that on this case, brought originally in this court, I must find that 
the contract made June 29, 1885, by the town of Westerly, under 
the state law then existing, contains, in eiïect, a réservation of the 
right to the town to construct other works, to the destruction of the 
property which should be invested on the faith of that contract. It 
is to be remembered that the cases in the Ehode Island court were 
brought by taxpayers and abutting owners, while hère the water 
Company and the creditors are the complainants, There is there- 
fore a différent case presented, as is weU illustrated by comparing 
the cases abore cited with Moore v. City of Walla Walla, 60 Fed. 
961. In the case of New Orléans Waterworlis Co.' v. Louisiana 
Sugar Reflning Co., the suprême court of Louisiana had decided that 
the contract was only for an exclusive right to sell water in a cer- 
tain district; that it did not prohibât riparian proprietors from sup- 
plying themselves from the river; and that 'the respondent was en- 
titled to and was acting under the last-named right. The suprême 
court held that this décision was not reviewable, and dismissed the 
writ of error for want of iurisdiction. It is worth while to refer 
hère to the luminous exposition given in the opinion on the différ- 
ence in the extent of jurisdiction on writ of error to the court of a 
state and on appeal from a fédéral court. 

Turning, then, to the substantive question which, as it seems to 
me, must be hère decided, the question is whether the contract hère 
in dispute contains an implicit réservation, founded on the then- 
existing state of the law, of a right of a town, at pleasure, to con- 
struct waterworks. The law gives power to construct waterworks, 
and also to contract for a water supply, and, as incidental to such 
contract, to confer certain rights and exemptions on the con- 
tractors. Does this leave it compétent for the town to make a con- 
tract with this corporation, and afterwards without any default 
alleged on the part of the corporation, and in dérogation of the 
terms of the contract, to construct other woïks? The question is 
not whether the town may grant a franchise to be exclusively ex- 
ercised by the company for a term of years, without regard to its 
ability or willingness to furnish an adéquate supply of suitable 
water; but the question is, rather, whether the town bas not, by 
its own act under one branch of the law, limited its power to act 
under the other branch of the act. Answering this question in the 
affirmative, I find that the town is malung the attempt to exceed 
the limita so set; and the flnding of the suprême court of Rhode 
Island is ground for a conclusive flnding hère that such attempt is 
in terms authorized by the state laAv, — that is to say, that the acts 
which I find to hâve this character are so authorized. The neces- 
sary conclusion on this point seems to me to be that this proceed- 
ing amounts to an act of the state impairing the obligation of a 
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contiact. Hamilton Gaslight & Coke Co. v. Hamilton City, 146 U. 
S. 258, 13 Sup. et. 90. 

The third ground of défense of the respondents is that the con- 
duct of Westerly Waterworks has been such that they are not en- 
titled to invoke the summary jurisdiction by injunction; and that 
the grant of an injunction will not work material advantage to the 
complainants, but will do great damage to the respondents. The 
first proposition has been suggested, although it is not strongly 
urged. I see no ground whatever for it in the évidence. The 
waterworks hâve furnished a supply of water sufficient in ipiantity, 
of good quality, and with an adéquate pressure. They. made an 
agreement with the committee of the Westerly Fire District for the 
furnishing of hydrants, on terms satisfactory to the committee, and 
at a rate of payment less, as the évidence shows, than the usual 
price for such service. The fire district, for some reason whlch does 
not appear, declined to confirm the agreement; and no hydrants 
hâve been in use, except a few which were maintained for a short 
time for purposes of experiment. The proofs show that the peo- 
ple of the town became dissatisfled with the service, but no reason 
is suggested why they should be dissatisfled, unless it be the failure 
to attach hydrants, for which failure it does not appear that the 
water company can be blamed. When the town, as appears, for the 
purpose of economy, proposed to buy the works, the company de- 
clined, as they had a right to do, to flx a price at which they would 
sell. Arbitrators were appointed by both parties. The arbitrators 
failed to agrée on an appraisal mainly, as it appears, by reason of 
a différence of opinion as to the nature of the franchise held by the 
company. They also failed to agrée on a third arbitrator, that 
member of the board who was chosen by the company insisting that 
the third arbitrator should be a lawyer, so that he might be capable 
of deciding the légal questions on which the arbitrators differed, 
while the arbitrator named by the town disagreed to this view. An 
attempt was then made by the parties to agrée on a third arbi- 
trator, and in thèse discussions it seems to me that the proposi- 
tions made by the company do not indicate any indisposition to 
corne to a fair agreement. On the whole, I can corne to no con- 
clusion except that the company has done its full duty under the 
contract; and that the town, without any ground ot complaint, is 
intending to destroy the property which has been acquired, and the 
securities which hâve been purchased, in the confidence that the 
town would in good faith carry eut its part of the agreement. The 
contracta for this purpose hâve been made since litigation was com- 
menced on behalf of the taxpayers to enjoin this expenditure of 
public money, and after the electors were informed that the water- 
works company were actively engaged in preparing to begin their 
présent suit. 

In this state of the case, the respondents cannot expect much 
weight will be given to their contention to îthe effect that the com- 
plainants will sufEer little injury if thèse motions shall be dismissed, 
and they shall be remitted to their remedy on final hearing. Nor 
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can the l'espondents expect that large considération wîll be given 
to any inconrenience which they themselves may suffer. If they 
had delayed the making of contracts until thèse motions could be 
decided, they would hâve escaped the risk of delay and damages 
arising from inability to perfonn them. It is stated that the In- 
surance rates hâve been raised by reason of the absence of hydrants; 
bat it appears that the increase in rates took efifect several years ago, 
and that the failure to set hydrants is not, to say the least of it, 
due to any fault of the complainants. It is true, as is uiged, that 
the court will be slow to enjoin works of public utUity and neces- 
8ity; but in this case the town is already well supplied with water, 
and there does not appear to be any public necessity to which val- 
uable private interests should be subordinated. On the whole, the 
enterprise in which the town has embarked seems to me to be no 
less a Project, without any plausible excuse, to conflscate the prop- 
erty of thèse complainants; and the argument of the town on thèse 
motions seems to me to be an attempt to show that this project 
can be carried to completion under the forms of the law. To such 
an argument I am not inclined to give any greater weight than 
that to which it is entitled, under pointed rules of law and pointed 
raies of décision. The tajunction wiU issue in both cases. 
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BOSTON SAFE-DEPOSIT & TRUST CO. v. HOLDERS OF $130,500 OF 
RBCEIVER'S CERTIPICATES. 

(Circuit Court of Appeals, Fifth Circuit May 12, 1896.) 

No. 46L 

EkjuiTT Peacticb — Pabties Bodkd by Ordbk— Rbcbiver's Certificatbs. 

The M. Railroad Ce, owning a line of railroad in Georgia, made two 
mortgages of the same to the B. Trust Co. to secure issues of bonds. Sub- 
eequently it was Consolidated with another railroad company, owning a 
Une in North Carollna, to form the M. Rallway Oo., which made a mort- 
gage on the whole line to the C. Trust Co. to secure another issue of bonds, 
which were used in part to extend the road Into Tennessee. The railroad 
Company defaulted on ail the bonds, and the C. Trust Co. commenced a 
suit to foreclose its mortgage, in which a recelver of the road was ap- 
pointed. Upon pétition of such recelver an order was made, authorizing 
hlm to Issue receiver's certifleates to pay for building a bridge over the 
Tennessee river, such certifleates to be a flrst lien on the whole railroad 
in the three states. At the time of the commencement of this suit and the 
mailing of this order, the C. Trust Co. held a large proportion of the first 
and second mortgage bonds on the Georgia road. After the making of 
the order, but before the actual issue of the certifleates, the B. Trust Co. 
commenced a suit to foreclose the mortgages on the Georgia road, made to 
it, and prayed for and obtamed the extension of the recelvership to its 
suit; the order entered on its motion dlrectlng that the recelver should 
conform to ail the requlrements and orders previously imposed on him in 
the C. Trust Oo.'s suit. The certifleates were afterwards issued, in pay- 
ment for building the bridge. The two foreclosure sults were Consoli- 
dated. On May 13, 1893, a decree was made foreclosing ail the mortgages, 
direeting a sale, appolntlng a spécial master to report as to the priority of 
v.75F.no.4 — 13 
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the F^eiiyer's certiflcates over the mortgages to the B. Trust Co., and ex- 
BrepslV^ reserving the question of such priority for future adjudication. 
'The master reported thaï the certificatea were not entitled to such priori ty, 
' but, ao sale having been made under the decree of May 13, 1893, another 
depree yfna made, on June 8, 1895, adjudglng that the certlficates -were 
entitled to such priorlty, from whlch decree the B. Trust Oo. àppealed. 
Aùothér decree was made on October 10, 1895, modifylng the terms of 
sale, but confirming the adjudication as tô prlority of the certlficates and 
mortgages, and from thls decree no appeal was taken. Held, upon the 
appeal from the decree of June 8, 1895, that while the fact that the decree 
of pctober lOth had beeomp conclusive by the expiration of the tlme to 
appeal, téridered thls appeal useless, upon the merlts, the decree of May 
ISth could not be deemed final. In relation to the questioii of prlority, 
slnce It expressly reserved that question; and, as the B. Trust Co. had 
been charfçd with notice of the terms of the order dlrectlng the issue of 
the certlficates, and had failed, at the tlme or at the commencement of 
Its suit and the extension of the receivershlp, to object to the provision 
making them a first lien on the whole Une, but had permltted the receiver 
to go on and Issue them, it, as well as the court, was bound by the terms 
of the order, and good faltli required a decree such as was made. Speer, 
District Judge, dissentlng. 

Appeal from the Circuit Court of tlie United States for the North- 
ern District bf Georgia. 

The Maiietta & North Georgla Rallway Company, herein styled the "Rail- 
way Company," Is a consoUdated corporation, composed of the Marietta & 
North Georgla Railroad Company, herein styled the "Railroad Company," 
and the Greorgia & North Carolina Railroad Company. At the tlme of the con- 
solidation there were outstandlng on the Marietta & North Georgla Railroad 
bonds Issued by the Railroad Company aggregatlng $1,206,000. Said bonds 
are secured by two mortgages, dated July 1, 1881, executed by the Railroad 
Company to the Boston Safe-Deposit & Trust Company, coverlng the railroad 
in Georgla. Àt that time ail of said railroad was narrow gauge. It was nar- 
row gauge at the time of the consolidation, and when, January 1, 1887, the 
Rallway Company executed to the Central Trust Company of New York its 
Consolidated mortgage under which $3,821,000 bonds were Issued. Of thèse 
bonds 817, of $1,000 each, were exchanged for 817 of Railroad Company 's 
bonds of 1881, of $1,000 each. The balance issued for other valuable con- 
sidération, and ail are now outstandlng. The mortgage covered ail of the 
rallway of the mortgagor, bullt and to be bullt, extending from Marietta, Ga., 
to Knoxville, Tenu., via Blue Rlùge, Ga., and from Blue Ridge, Ga., to Mur- 
phy, N. C. The purposes of thls mortgage were, among others, to pay ofl: the 
first and second mortgage bonds, to complète the rallway through Tennessee 
into Knoxville, and couvert the narrow-gauge tracks covered by the first and 
second mortgages into standard-gauge tracks. The bonds were expended 
for the purposes alleged. The track from Blue Ridge to Marietta was broad- 
ened to standard gauge, and its bridges and trestles strengthened, and new 
rails laid on parts, and the road was extended from Blue Ridge nearly to 
Knoxville, Tenu. 

On January 12, 1891, the Central Trust Company of New York filed its bill 
In the United States circuit court for the Northern district of Georgla against 
the Rallway Company to foreclose the consoUdated mortgage; the bonds se- 
cured by it, as well as the first and second mortgage bonds, belng in default. 
On the 19th of January, 1891, J. B. GloVer was appointed temporary receiver 
of ail the rallway and assets of the said défendant, and on the lOth of Feb- 
ruary, 1891, was conflrmed as permanent receiver, with the usual authority to 
operate the raUway. The Rallway Company at the time was Insolvent, and 
the rallway property was In an incomplète and poor condition. On March 25, 
1891, the receiver filed his pétition, in which he made a detailed report as to 
the condition and necessltles of the property. Item 5 of this pétition showed 
the want of terminais at and access to Knoxville as foUows; 

"The Marietta & North Georgla Rallway hâve no terminal faeilities what- 
«ver secured at Knosville, Tennessee, but thelr trains are carried over a mile 
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ol the track of the Knoxville & Augusta Rallroad, and across the Tennessee 
river on the bridge of the said last-named railway Company. * * • That 
by building into Knoxville the said railway wiU then be relieved from going 
over the track of the said Knoxville & Augusta KaUroad for over a mile, 
and Crossing the Tennessee river on the bridge of the said last-named rall- 
road, at a cost of about tvco dollars a loaded car; and that in Knoxville a 
close connection wiU be made with the Knoxville & Cumberland Gap Rail- 
way, which runs for a distance of 74 miles, to Middlesboro, in Kentucky, and 
there connects with the L. & N. System." 

The pétition was referred to the spécial master, who made a report thereon, 
findlng, as matter of fact, that the building of the bridge was necessary to 
enable the road to eam opéra ting expenses; that it had recently been eut off 
by the Knoxville & Augusta road from entering Knoxville over its bridge, 
which it formerly used; that the rent It had paid before it was so eut ofC 
was 12 per cent, upon the estimated cost of the bridge; and that the want of 
facilities curtailed its revenues $3,000 per month. On December 9, 1891, the 
receiver's pétition was granted, and certificates ordered issued, to be a flrst 
lien on the whole railway property, to wit: They were "declared to be a first 
lien on the whole of the Marietta & North Georgia EaUway property, extend- 
ing from Marietta in the state of Georgia, a distance of about 83 miles, and 
thence on and into the state of Tennessee to a point at or near the city of 
Knoxville, in Knox county, a further distance of about 122 mEes, and also 
for the narrow gauge part of the road from Blue Ridge, Georgia, to Murphy, 
in Oherokee county, North Carolina, a distance of about 25 miles,— the whole 
Une of railway aggregating about 231 miles, together with ail the railway 
tracks, appliances, appurtenances, and other property thereupon situated or 
belonging; and also upon the extension of said road, the bridge to be bullt 
over the Tennessee river at Knoxville, and the terminal facilities to be ae- 
quired in the city of Knoxville, and ail other property, rights, and appurte- 
nances to the said Marietta & North Georgia System now belonging or ap- 
pertaining, or hereafter to be acQuired." This order was, on December 14, 
1891, conflrmed in Tennessee, in the blll there pending. On January 18, 1892, 
the bridge contract was let to Grant Wilkins, his bid being considered the best. 
None of thèse certificates were issued on the above orders before April 15, 
1892. 

On the 30th of March, 1892, and before any of said receiver's certificates 
had been issued, the appellant the Boston Safe-Deposit & Trust Company 
flled its bill in the United States circuit court for the Northern district ol 
Georgia to foreclose its said flrst and second mortgages. This bill recited that 
the rallroad was already in the hands of Glover, receiver under the fore- 
closure proceedings before mentioned, referrlng to said cause, and asking 
"that it may be allowed to refer to and use ail the pleadings, papers, and other 
documents connected with said suit of said Central Trust Company of New 
York as fully and as freely as if the same formed a part of this suit now 
brought by your orator." It also showed that it was necessary, for the pro- 
tection of the first and second mortgage bondholders, "that the receivership 
already had upon said property in the af oresaid suit of Central Trust Company 
of New York should be continued, and that the same receiver now in charge 
of said property should be made the receiver under said first and second 
mortgages now sought to be foreclosed by your orator." It further stated 
"that the said property covered by said mortgage being foreclosed by Central 
Trust Company of New York constitutes and forms one railway System, ex- 
tending from Marietta, Georgia, to Knoxville, Tennessee, and from Blue 
Ridge, Greorgia, to Murphy, North Carolina; * * * that the said mortgaged 
premises are so situated that the same cannot be sold in separate parcels 
without creating irréparable loss and sacrifice." 

On April 6, 1892, an order was takon, on motion of appellant's solieitors, 
appointing Glover receiver under said last-named biU, said order containing 
the foUowing clause: "It is further ordered that the receiver comply with 
and conform to, in the management of said property, ail the requirementa 
and orders hereinbefore imposed upon hlm under the orders appointing him 
receiver in the case of Central Trust Company of New York v. Marietta & 
North Georgia Railway Company." On the 20th of January, 1893, the Cen- 
tral Trust Company of New York filed an amendment and supplément to 
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its original bill, in wHieli It was alleged that, under tlie conditions of the 
mortgage and the élection of the trustée, the entire amoiint of principal of 
the mortgage oif 1887 liad beeome due, and, further, that the Central Trust 
Company of New Yorli, as trustée, held 777 bonds, of $1,000, of the Railroad 
Company, secured by the mortgage and deed of trust in favor of the Boston 
Safe-Deposit & Trust Company as collatéral security. 

On March 13, 1893, an order was entered by consent of counsel consoli- 
dating the two causes into one cause under the name of "The Central 
Trust Company of New Yorli and Boston Safe-Deposit & Trust Company, 
Complainants, v. The Marietta & North Georgia Kailway Company and 
Marietta & North Georgia Railroad Company et als., Défendants,"— ail pro- 
ceedings thereafter to be had in said Consolidated causes. On May 13, 
1893, the Consolidated cause came on for hearing, and a decree was rendered 
forecloslBg the mortgages in favor of both the trustées and dlrecting a sale 
of the mortgaged property. Among other things ordered and decreed were 
the following: 

"The purchaser shall not be required to pay immediately in cash the 
amount of any receiver's certlflcates, notes, debts, or obligations whieh shall 
not hâve beeome due and payable at the time of the completion of the pur- 
chase, but shall receive the deed and talie the property purchased subject 
to the condition that such amonnts shall be paid in from time to time as 
such obligations shail mature, and which amount shall thereupon be credlted 
upon the amount of the bid; the court reserving the right to resell the prem- 
ises, or any part thereof, in case of any failure or omission of the purchaser 
to pay such amount into court on account of the bid as aforesaid. • * » 
The purchaser or purchasers at said sale shall, as part of the considération 
of the purchase priée, take the property purchased upon the express condition 
that, should the amount bid be insufRclent therefor, he or they will, not- 
withstanding, pay off and satisf y any and ail outstanding and unpaid re- 
ceiver's certlflcates or receiver's notes or obligations given fer equipment, 
and ail other claims now pending and undetermined in this court, or in the 
circuit court of the United States for the Eastern district of Tennessee, or 
in the circuit court of the United States for the Western district of North 
Carolina, or in the circuit court of appeals for the Sixth circuit, or which 
shall be presented in such courts, or either of them, within sixty days after 
the first publication of a notice to présent such claims for allowance, if and 
when said courts or either of them shall allow such claims, and adjudge 
the same to be prior in. right to the mortgages f oreclosed in this suit, or 
eitlier of them, and In accordance with the order or orders of the court 
allowing such claim, and adjudging with respect thereto. * * * The fund 
arising from the sale of the property covered by and embraced in said flrst 
and second mortgages shall be applied as follows, to wit: First. To the 
payment of the costs of said suit," etc. "Second. To the payment of the 
proportion of ail outstanding and unpaid receiver's certlflcates and receiv- 
er's notes then due, issued under orders of this court, as well as other 
just debts and obligations of the receivership, including the debt due "from 
the reeeiver to the Central National Banli of New Yorli for money bor- 
rowed on a pledge of receiver's certlflcates, as the spécial master shall flnd 
to be due upon and from that part of the Marietta & North Georgia Railway 
and its proportionate part of the equipment covered by and embraced in 
said first and second mortgages to said Boston Safe-Deposit & Trust Com- 
pany, and which may be found and deteiToined to be prior in right to the 
lien of the bonds secured by said flrst and second mortgages,— said debt so 
due to said Central National Bank being fifty-two thousand dollars, besides 
intei-est, and it being the intention and decree of the court that the whole 
of said debt so due to said bank shall be paid ont of the cash fund or funds 
to be paid over to the commissioner at the time of making the sale, and the 
receiver's certlflcates so pledged to secure said debt shall then be taken up 
and canceled by said commissioner appointed to make such sale or sales. 
Nothing herein contained shall be held or taken to adjudge that said receiver's 
certifleates, other than those certlflcates pledged with the Centi-al National 
Bank, are entitled to any priority over said flrst and second mortgage bonds, 
tliat question being reserped for future adjudication. * » * ^nd it is 
further ordered that Benj. H. Hill, Esq., spécial master in this cause, do 
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take proofs and report to thls court with ail convenîent speeci: (1) What 
daims, if any, are outstanding, that are prior in equity t» either or any 
ot the bonds secured by the several moi'tgages atoi-esaid. To classify sucli 
claims and report on what property, if any, the same sball be cbarged. 

* * * (4) And to take and state an aecount showing the number and 
amount of reeeiver's certificates, not including those certiflcates pledged to 
the Central National Bank of New York, and the number and amount et 
reeeiver's notes for equipment, whieh are outstanding and unpaid, and the 
amount of other just debts and obligations of the receivershlp. And that 
such spécial master also state what proportion of such outstanding cei-tifi- 
cates, notes, and debts are a proper charge and lien upon that part of th( 
Une of the Marietta & North Georgia Railway lying in the states of Ten- 
nessee and North Carolina, and also what proportion of said certiflcates, 
notes, and debts are a proper charge and lien upon the part of the Une of 
the Marietta & North Georgia Railway lying in the state of Georgia. That 
such flnding of said spécial master be certified to this court, so that the 
spécial commissioners making the sale may give notice to the purchaser oi 
purchasers what amount of said certiflcates, reeeiver's notes, and debts are 
a charge upon each of said parts of said Unes of railway, and to be assumed 
and paid by the purclwiser or purcha>seis as pi'ior in right to the bonds: 
provided, however, that the reeeiver's certificates issued or to be Issued for 
the construction of the bridge and approaches over the Tennessee river at 
Knoxville, Tennessee, and aggregating not more than $130,000 principal, are 
to be a charge solely on the line of railway in the state of Tennessee. The 
said spécial master and examiner shall make and certify such reports to this 
court at least ten days before the day which shall be appointed for the sale 
under this decree. Ail questions not hereby disposed of and determined, in- 
cluding the discharge of the receiver and the passing of bis accounts, are 
hereby reserved for future adjudication, the settlement of the same being 
held not necessary for the purposes of this decree. And the court reserves 
the right to make such further order at the foot of thls decree as may be 
just and proper." 

On the 17th of February, 1894, the spécial master reported, among other 
things, as follows: 

"Under an order of the court authorizing him to do so, the receiver bas 
issued one hundred and thirty thouSïind flve hundred ($130,500.00) dollars of 
certiflcates. A list of such certificates is hère shown, giving the number 
and amount, and to whom issued. It will be seen that the certiflcates were 
issued for the purpose of building the bridge over the Tennessee at Knox- 
ville, and for approaches to said bridge. Thèse certificates constitute a lien 
on the property of the Railway Company, and are superior in rank to the 
lien of the flrst and second mortgages, or the mortgage of January 1, 18S7. 
They are of equal rank among themselves and with the other debts and 
expenses of the receiver. Under the decree of foreclosure, the entire amount 
of reeeiver's certificates is to be a charge solely on the line of railway in the 
state of Tennessee. * * * For the purpose of convenient référence, the 
master submits a summary of his fiudings, stating the aggregate amount 
under each head: * * « (2) Reeeiver's certiflcates outstanding and unpaid. 
$130,500.00; (3) reeeiver's notes for rolling stock and equipment, $174,084.88. 

* * * The whole amount above itemized the master tinds, and so reports, 
is a lien against the railway and the property in the hands of the receiver, 
superior in rank to the liens of the first and second mortgages of the 
Boston Safe-Deposit & Trust Company and to the Consolidated mortgage of 
January 1, 1887, to the Central Trust Company of New York, and, exeept 
as to amount due for taxes, are of equal rank among themselves. The 
court directs that the master should flnd what proportion of such outstanding 
certificates, notes, and debts are a proper charge and lien upon that part of 
the line of the Marietta & North Georgia Railway lying in the states of 
Tennessee and North Carolina, and also what proportion of said certiflcates, 
notes, and debts are a proper charge and lien upon that part of the line of 
the Marietta & North Georgia Railway lying in the state of Georgia. The 
master bas oovered this part of the référence in the varions items above 
stateù, but for clearness of understanding the master will again state his 
findings on this point: (1) The entire issue of $130,500 of reeeiver's certifi- 
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cates are a charge and lien upon that part of tlie Une of the Marietta & 
North Georgla Kailway lying in tlie state of Tennessee, as per tlie order of 
the court in its decree of foreclosure and sale." 

ïo this report tlie Boston Safe-Deposit & Trust Company filed no exception 
before the spécial master, but did iile exceptions in the court to many items 
contained in the spécial master's report. None of thèse exceptions, how- 
ever, relate to the lien of the receiver's certificates issued to build the Ten- 
nessee bridge. 

It appears that, under the decree of May 13, 1893, no sale was effected, so 
that thereafter, and for that reasou, on June 4, 1895, upon the application 
of complainants' solicitors, a supplemental decree of sale was entered. This 
supplemental decree distinetly modifled the original in many important re- 
spects, and contained, among other things, the following provisions: 

"And the receiver's certificates Issùed under the order of this court for 
the purpose of building the bridge over the Tennessee river at Knoxville, 
and for acquiring of the right of way thereto, and the approaches to same, 
are hereby declared a lien prior in right to the bonds secured by the mort- 
gage given to the Central Trust Company of Nevc York on ail of the said 
Marietta & North Georgia Railway In the states of Tennessee, Georgla, 
and North Carolina; and the question of the priority of the lien of the said 
receiver's certificates over the bonds issued under the mortgage given to 
the Boston Safe-Deposit & Trust Company Is reserved for further adjudica- 
tion on Saturday, the 8th of June, 1895, before this court, or so soon there- 
after as counsel can be heard. Also, the question of the priority of the 
equipment and roUing stock notes is reserved to be passed upon at the time 
above stated. * * * The purchaser or purehasers at the sale or sales may 
pay, in lien clalms at par, whether such lien claims be amounts adjudged to 
George R. Eager as principal contracter for the Knoxville Southern Railroad, 
receiver's certificates of the issue of $130,500, bonds and past-due coupons 
of the Consolidated mortgage made to the Central Trust Company of New 
York, or bonds and past-due coupons of the two mortgages made to Boston 
Safe-Deposit & Trust Company, instead of cash, such proiwrtion of the 
purehase price or priées as may under the terms of the decrees in this cause 
and in the said cause pending at Knoxville be comlng to or payable upon such 
lien claims out of the fund or respective funds arising from the sale or 
sales." 

Afterwards, on the 8th of June, 1895, a decree was entered fixing the lien 
of the receiver's certificates issued for the construction of the 'Tennessee 
bridge as foUows: 

"That the construction of the bridge, with its approaches, over the Ten- 
nessee river at Knoxville, as ordered and direeted by this court, was neces- 
sary for the préservation and management of the railroad property sought 
to be sold in this cause; that the receiver's certificates, amounting in prin- 
cipal to the sum of $130,500, issued and used by the receiver under the orders 
of this court in the construction of said bridge at Knoxville, Tennessee, and 
in constructing the approaches thereto, and acquiring the rights of way for 
said approaches and bridge, were properly issued, and now constitute a flrst 
lien upon the entire Une of the Marietta & North Georgia Railway in the 
States of Georgia and Noi-th Carolina, and in Tennessee subject to the prior- 
ities decreed by the United States circuit court at Knoxville, Tennessee, and 
ail other property, rights, and appurtenances to the said Marietta & North 
Georgia System belonging to or appertaining, or hereafter to be acquired, as 
provided iu the order of this court aulhorizing the receiver to issue receiver's 
certificates for the purpose of building a bridge across the Tennessee river 
at Knoxville, entered December 9, 1891, and are entitled to priority over the 
flrst and second mortgage bonds secured by the mortgages or deeds of trust 
exccuted by the Marietta & North Georgia Railroad Company to the Boston 
Safe-Deposit & Trust Company, and dated July 1, 1881, and known as the 
flrst and second mortgages, and fuUy described in the pleadings in thèse 
causes. And that said receiver's certificates, with interest, or so much thereof 
as is not paid out of the proeeeds arising from the sale of said bridge and ap- 
proaches, situated at Knoxville, Tennessee, and the Une of railroad in Ten- 
nessee, shall be paid out of the proeeeds arising from the sales of the seiv- 
eral parts of the Marietta & North Georgia Railway lying in the states of 
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Georgia and North Carollna, and the roUing stock sold in connection there- 
with, upon the same footing as receiver's notes and otlier receiver's expenses, 
as provided in the second clause on the twenty-elghth page of the original 
decree of foreclosure now on file in thls cause, and which was entered in this 
cause on the 13th day of May, 1893. And this decree Is hereby niade a sup- 
plemental decree to the decree entered in this cause on .Tune 4, 1895." 

On the rendition of this decree the complainants in open court gave notice 
of appeal. Finally, on the lOth of October, 1895, the Consolidated cause came 
on for hearing, and upon motion of the solicitors for the parties in interest, 
and it appearing to the court that the sale advertised to be made under the 
former decrees rendered in the cause was not made for want of a bidder, 
it was then ordered, on motion of the parties, that the said railroad property 
be again offered for sale to satisfy the liens, claims, and debts heretofore 
adjudged in the cause, but mailing certain changes and modifications to the 
former decrees respectively. The court then proceeded to reduce the upset 
price which had been before fixed by former decrees, among other things 
provided that ail parties to the cause should look alone to the funds arising 
from the sale for the payment of their respective claims, and that the pur- 
chaser upon the payment of the purchase price should take and hold the prop- 
erty free from ail liens, claims and liabllities. It was further deereed that 
the pui'chaser of the property in its entlrety should deposit the sum of $92,500 
at the time of his bid, and that within 30 days after confirmation he should 
pay in cash to the commissioners one-half of the balance of the purchase 
price, with interest thereon at the rate of 6 per centum per annum from the 
date of sale, and that each and ail of the receiver's notes and certiflcates, 
including the bridge certiflcates, shall be received as cash at their face value. 
It was further deereed that the third and last payment should be made in 
six months from the date of confirmation, to draw interest àt the rate of 6 
per cent, from the date of confirmation, and that receiver's certiflcates and 
notes and the contractor's liens, together with ail other liabilities of the re- 
celver, shall be received as cash accordlng to their respective interests for 
such payment. The said decree contained several other provisions dlstinctly 
recognizing the priority of the lien of the bridge certiflcates over the flrst and 
second mortgage bonds. 

On December 2, 1895, the Boston Safe-Deposit & Trust Company prayed for 
an appeal from the decree rendered on the 8th of June, 1895, which was 
granted, bond accepted, and the folio wing errors assigned: 

"(1) That the court erred in holding and decreeing, in its said decree filed on 
the 8th day of June, 1895, that the exceptions to the report of said spécial mas- 
ter should be overruled, wherein said spécial master had found that the said 
receiver's certiflcates, given by said J. B. Glover, as receiver. to the extent of 
$130,500, were a prier lien to the lien of the flrst mortgage bonds secured by 
deed of trust being foreclosed by petitioner, Boston Safe-Deposit & Trust Com- 
pany. (2) That the court erred in holding and decreeing, in its said decree of 
8th of June, 1895, that ail exceptions to said report of said spécial master, in 
so far as they refer to and attack the superiority of the lien of said receiver's 
certiflcates for $130,500, should be overruled. (3) That the court erred in hold- 
ing and decreeing, in its said decree of 8th of June, 1895, that the said receiv- 
er's certiflcates of said receiver, J. B. Glover, issued and outstanding to the ex- 
tent of $130,500, were prier in right and superior in lien to the flrst mortgage 
bonds secured by deed of trust given to Boston Safe-Deposit & Trust Company 
by the Marietta & North Georgia Railroad Company on the Ist of July, 1881. 
(4) That the court erred in not holding and decreeing that the exceptions to 
the report of the spécial master should be sustained, wherein exceptions were 
taken to the finding of said spécial master In favor of said receiver's certifl- 
cates issued by said receiver as being subordinate and inferior to tlie lien of 
the deed of trust given to the Boston Safe-Deposit & Trust Company securiug 
the flrst mortgage bonds upon said Marietta & North Georgia Kailroad. (5i 
That the court erred in not holding and decreeing that the lien of the said 
first mortgage bonds upon said Marietta & North Georgia Railroad was supe- 
rior and prier to the lien of the said receiver's certiflcates so issued and out- 
standing to the extent of $130,500, said certiflcates having been authorized 
and issued in the suit of Central Trust Company of New York against Marietta 
& North Georgia Railway Company at a time when the Boston Safe-Deposit 
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&- Trvist Company waa not a party to said clause, and bef ore It flled Its bill 
In the circuit court of the United States for the Northern district of Georgla, 
or elsewhere, foreclosing Its first mortgage upon said Marietta & North Geor- 
gla Bailroad. (6) That the court erred in not holding and decreemg that the 
exceptions to the report of the spécial master were in ail respects well 
founded, In so far as they touched upon the question of the priority of lien 
of the bonds secured by said first mortgage given to the Boston Safe-Deposit 
& Trust Company by the Marietta & North Georgla Rallroad Company, as 
opposed to the priority of lien of the said $130,500 of receiver's certificates." 

Henry B. Tompkins and J. E. Lamar, for appellant. 

Jamea H. Gilbert, J. D. Eouse, and Wm. Grant, for appellees. 

Before PAEDEE and McCORMICK, Circuit Judges, and SPEEE, 
District Judge. 

PAEDEE, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the Court. 

This appeal is from the supplemental decree of June 8, 1895, 
although taken and perfected after thè decree of October 13, 1895, 
which last-mentioned decree is not complained of, although it fully 
recognizes and détermines the priority of the lien for the bridge 
certiflcates over the lien of the bonds represented by the Boston 
Safe-Deposit & Trust Company. Moreover, the said decree of Oc- 
tober 13, 1895, is now final and conclusive on ail the parties thereto, 
and beyond the power of this court to review, because not appealed 
from, and more than six months hâve elapsed since its rendition. It is 
dehors the record, but admitted by counsel, that a sale has been 
made under the said decree of the property of the railway as an 
entirety. In this state of the case it would seem to be of little 
use to review thé rulings of the circuit court in the supplemental 
decree of June 8th in relation to the priority of lien of the bridge 
certificates over the first and second mortgage bonds, particularly 
as the reversai of said decree will avail nothing to the appellant, 
since, under thé terms of the decree of October 13, 1895, the pur- 
chaser is allowed to turn in the bridge certiflcates as cash in pay- 
ment 6f the price; and, if not so tumed in, the said certiflcates are 
to be paid and extinguished out of proceeds of the sale before the 
bonds represented by the appellant can be paid. 

The appellant contends that the decree of May 13, 1893, was a 
final decree, and that, by the provisions in the order of référence, 
it was adjudicated finally and conclusively between the parties that 
the bridge certiflcates were to be a charge solely on the Une of 
railway in the state of Tennessee. We do not agrée that, in re- 
lation to the payment and priority of the bridge certificates, the 
decree of May 13, 1893, was a flnaJ decree. To give it such efEect 
would be to go contrary to the gênerai terms and purport of the 
decree, and particularly, to the express déclaration, therein contain- 
ed, that such question was reserved for future adjudication. That 
the decree was not intended to be final in respect to the bridge 
certiflcates appears from the fact that the judge who rendered it 
thereafter took up, considered, and adjudged the matter, as fully 
shown in the f oregoing statement. 

If the decree of May 13, 1893, did not finally and conclusively 
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establish the equities between the holders of the bridge certiflcates 
and the holders of the flrst mortgage bonds, the question arises 
whether the decree of June 8, 1895, is open to the complaints set 
forth in the assignments of error. The substance of the assignments 
Is that the court erred in giving priority to the certiflcates over the 
lien of the flrst and second mortgage bondholders on that part of 
the railway property situated in Georgia, to which part of the rail- 
way property the mortgage to secure the flrst and second bonds 
was limited. The record shows that, at the flling of the suit by 
the Central Trust Company of New York and the appointment of 
a receiyer, the Railroad Company and the Railway Company were 
in default in the payment of interest upon the flrst and second 
mortgage bonds and generally insolvent. It further shows that 
297 ont of 680 of the flrst mortgage bonds and 480 ont of 486 of the 
second mortgage bonds were at that time, and during the proceed- 
ings in the case, actually held and represented by the Central 
Trust Company of New York, the complainant in the suit charged 
with actual notice, if not invoking, the action of the court in respect 
to the very issue of certiflcates in question; and, further, that 28 
other bonds were represented by the committee of bondholders who 
from the beginning of the litigation took an active part and interest 
therein. From thèse facts it appears that the holders of the flrst 
and second mortgage bonds were charged with full notice that the 
court was in possession of the property and dealing with the same 
as a whole. The order of court authorizing the issuance of the 
certiflcates in question declared that, when issued, they should be 
and become a flrst lien on the whole of the Marietta & North 
Georgia Railway property, extending from Marietta, in the state 
of Georgia, to Knoxville, in the state of Tennessee, and ail other 
property, rights, and appurtenances to the Marietta & North Georgia 
System then belonging or thereafter to be àcquired. The issue was 
intended for and resulted in an improvement of the whole property. 
When the Boston Safe-Deposit & Trust Company flled its bill, it 
impliedly, if not expressly, ratified ail the orders of court previously 
made as to the administration of the property. At that time, while 
the order authorizing the issuance of certiflcates for the building 
of the bridge had been passed, and the contract for the building 
of the bridge had been authorized by the court, yet the certiflcates 
had not been issued, nor were they issued until after the Boston 
Safe-Deposit & Trust Company had made itself a party to the re- 
ceivership. If the said trust company objected, or proposed to 
object, to the improvement of the whole System under the terms of 
the previous orders of the court, the duty devolved upon it to make 
seasonable objection to the proposed work and to the promised 
lien on the entire system. Instead of objecting, the trust company 
obtained an order directing the receiver to carry ont and comply 
with ail orders and requirements imposed on him in the case of the 
Central Trust Company v. Marietta & North Georgia Railway Com- 
pany. As the Boston Safe-Deposit & Trust Company was charged 
with notice of the litigation prier to the flling of its bill for fore- 
closure, and did not make seasonable objection after flling the said 
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bill, but, on thfe contrary, ratifled the order, we think both tbe ap- 
p^llant aad the court were bound by the terms of the original order, 
and that good faith required a decree substantially as passed by the 
circuit court. The follôwing cases furnish full support to this 
View: Miltenberger v. Railway Go., 106 U. S. 286, 1 Sup. Ct. 140; 
Unloa Trust Go. v, Illinois M. Ry. Go., 117 U. 6. 434, 6 Sup. Gt. 809; 
Kneeland t. Luce, 141 U. S. 491, 12 Sup. Ct. 32. Many other ad- 
judications could be cited if it were worth while to cumber the 
record. 
The decree appealed from is afflrmed. 

SPEER, District Judge (dissenting). Regrettably for myself, I 
hâve not been able to reach the conclusions attained by the majority 
of the court in this case. Déférence and respect for my learned 
brethren seem to require that I should state the considérations which 
bave prevented a coïncidence of opinion with them. 

The first mortgage bondholders of the Marietta & North Georgia 
Railroad Company had a security which seemed to them adéquate for 
their investment in the bonds of the company. This was the prop- 
erty of that railroad, within the state of Georgia. The road extended 
from Marietta to the Georgia Une. Thèse bonds amounted to only 
$680,000. It was, when the bonds were purchased, a narrow-gauge 
road, but the région which it penetrated is noted for its rapidly 
developing wealth of field, forest, and mine; its immense deposits 
of variegated and beautiful marble; for its romantic charm of 
scenery and for its healthf ul climate. Its futm-e seemed propitious. 
For nearly 10 years there was no default on thèse bonds. In 1887, 
however, a scheme was f onned to enlarge and extend this road ; to 
give it a broad gauge; and by traversing a mountainous country, 
ajQd bridging numerous ,rivers, — among them, the Tennessee, — to 
reach the city of Knoxville. In furtherance of this project the road 
itself was Consolidated with the Georgia & North Carolina Railroad 
Company of North Carolina, and the new corporation, under the 
name of the Marietta & North Georgia Railway Company, issued 
what are termed its "consolidated bonds," to the amount of $3,821,- 
000. The Central Trust Company of New York became trustée for 
thèse bondholders. It was a part of the scheme for the new trunk 
line that the holders of the flrst mortgage bonds, amounting to $680,- 
000 of face value, and the holders of a second issue of $480,000, should 
exchange thèse securities for the consolidated bonds of the railway 
company. Practically ail of the second mortgage bondholders did 
this, and ail of the flrst mortgage bondholders likewise, except the 
holders of 382 bonds of $1,000 each. Thèse bonds so exchanged 
are now held by the Central Trust Company as collatéral security 
foï the consolidated bonds. The holders of 382 of the flrst mort- 
gage bonds, and the Boston Bafe-Deposit & Trust Company, the 
trustée for the flrst and second mortgage bonds, had nothing to do 
with the scheme for the new railwaj^ to Knoxville. They were 
not parties to any proceeding with that purpose in view. As I think 
they had the right to do, they relied upon the security of their bonds, 
namely, the productive property of the railroad in Georgia. Their 
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secui'ity seemed unassailable. The Consolidated mortgage under which 
the new millions of bonds were issued in express tenus recognized 
that it was subordinate to the flrst mortgage bonds. The consolidation 
took effect on the Ist day of January, 1887, but the flrst mortgage 
bondholders did not tako part in it, and were not affiected by it. There 
was as yet no default on their interest On the 12th of January, 
1891, the Central Trust Company âled its bill to foreclose the Con- 
solidated bonds. This bill was filed against the new Marietta & 
North Georgia Railway Company. It had no averments in it affect- 
ing the 382 bonds of the Marietta & North Georgia Railroad Com- 
pany, whose holders had not exchanged them for the securities of 
the new company. The old company was not made a party, al- 
though, as a légal entity, it still existed. The trustée of thèse out- 
standing bonds, the Boston Safe-Deposit & Trust Company, was 
at this time in no wise connected with the suit, either as a plaintiff 
or as a défendant, nor were any of the holders of thèse bonds. A 
receiver was appointed, and proceeded to carry out the purpose of 
that bill. That purpose was plainly to aid a plan of reorganization 
in the interest of the holders of the Consolidated mortgage bonds, 
and, as we hâve seen, to extend the road to Knoxville, make it a 
through trunk line, and build an expensive bridge over the Tennessee 
river. It may be observed at this point that a scheme for reorgan- 
ization of corporation property must either be elïected by the consent 
of the security holders, or by providing for the payment and dis- 
charge of the obligations they hold, or by a judicial proceeding giv- 
ing to each creditor the right to which, under ail the circumstances, 
his lien or claim entitles him. It cannot be accomplished by a ma- 
jority of the security holders. Any one may stand on his légal 
rights, and the court is bound to protect them. Courts may, and 
frequently do, encourage plans of reorganization; but they cannot, 
in a compulsory way, reorganize objecting securities out of existence 
because a majority of the creditors désire it. This important fact 
in this case should also be observed. The court did not undertake, as 
courts may do, merely to keep the insolvent railroad a going concern, 
but, through its receirer, undertook to build, improre, enlarge, and ex- 
tend a new railroad, of which the primary investors never dreamed 
when their bonds were issued. The complainant was in effect a pro- 
moter, and the court, by its receiver, a builder, of a new road, of a 
very expensive character, traversing the territory of two states other 
than that in which the property originally pledged for the first mort- 
gage bonds was located. In the case of Shaw v. Railroad Co., 100 
TJ. S. 613, the suprême court declared : 

"The power of the courts ought never to be used in enabling railroad mort- 
gagees to protect their securities by borrowing money to build intervening 
roads, except under extraordinary circumstances. It is always better to re- 
organize the enterprise on the basis of existing mortgages as stocii, or some- 
thing which is équivalent, and by a new mortgage with a lien superior to 
the old, to raise money which is required, without asking the courts to en- 
gage in the business of railroad building." 

In furtherance of the project above mentioned, the receiver was 
authorized to buy a large amount of rolling stock and other equip- 
ment, and to contract for building the bridge before mentioned over 
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the Tennessee river. Tlie debts incurred by the receiver were not 
paid. Tbe road in Georgia on which the flrst mortgage bonds were 
placed may liave been fairly productive, but the new scheme was 
a chimera. The parties who furnished the rolling stock, and the 
contracter who built the bridge, filed their interventions, for the 
purpose of obtaining judgments on their daims; and thèse were re- 
f erred to a spécial master, who reported that they were liens of the 
highest dignity, and should be paid. The Central Trust Company, 
complainant in the original bill, usually flled exceptions; but they 
were ail overruled, and the circuit court confirmed the reports. 
Thèse interventions each possessed ail of the characteristics of a 
separate suit, and in its decree on each the circuit court proceeded 
to ascertain, and fix by formai decrees, the amount due, and also the 
dignity and priority of the lien, as compared with the other liens 
upon the property. This action on the part of the court, I think, 
as will be presently seen, was conclusive, «s affecting the issues now 
presented to this court. Upon the intervention of S. W. Groome for 
the priée of freight cars, on which a decree was rendered on the 3d 
of July, 1891, the court expressly held that the lien of the inter- 
venor was "superior to the mortgage represented by the Central 
Trust Company of New York." Not only is this true, but, the inter- 
vention having been appealed to this court, the judgment of the 
court below was adopted literally, and in its entirety. This appears 
by the mandate of this court made the 14th day of December of the 
same year. On the intervention of the Jackson Woodin Manufactur- 
ing Company, a decree rendered July 6, 1891, again fixes the lien ag 
"superior to the mortgage represented by the Central Trust Company 
of New York." This judgment, also, in its literal entirety, wa». 
afflrmed by this court. Precisely the same holding was made by the 
circuit court on the intervention of the Rhode Island Locomotive 
Works, and on the intervention of the Jackson-Sharp Company. 
Both interveners sued for the price of equipments. WÎien another 
intervention of S. W. Groome for car trucks was presented to the 
circuit court, a decree in his favor for $22,500 was rendered, direct- 
fng the receiver to give Groome a note being a flrst lien on the 
property in the haiids of the receiver, "superior to the lien of the 
mortgage represented by the Central Trust Company.'* On appeal 
this court reduced the amount of the claim to $5,500, but did not 
alter the rank of the lien as flxed by the circuit court. By the man- 
date the receiver was directed to pay this sum to Groome wîthin 15 
days, and in case of his inability to do so the receiver was directed 
to redeliver the property purchased. The receiver did neither, 
whereupon the circuit court issued an order flxing the lien of Groome 
as superior to the Consolidated mortgage, and also to the first mort- 
gage. This order seems to h ave been made by the court, sxia sponte, 
in June, 1895, and without any pleadings seeking the promotion of a 
lien given its rank by the circuit court in 1891, and afflrmed by this 
court in 1892. Many tenns had intervened. On the intervention of 
George Eager, the master reported that |2,276.75 was due; and the 
court, no doubt inadvertently, gave the decree for $3,276.75, and 
declared it to be "a flrst lien on ail property of said railway com- 
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pany." This order was not taken until the 4th of July, 1892. With 
the exception, then, of this decree, and the S. W. Groome $5,500 
decree, ail of thèse judgments were judicially declared to be a lien 
"superior to the mortgage represented by the Central Trust Com- 
pany;" namely, the Consolidated mortgage. They were final judg- 
ments, even where they did not reçoive the additional sanction of the 
afiSrmance by this court. Central Trust Co. v. Grant Locomotive 
Works, 135 U. S. 207, 10 Sup. Ot. 736. They were final, then, not only 
as to the amount, but as to the dignity of their respective liens. If 
they had not been final, they could not hâve been appealed from. 
When, therefore, the court flxed the lien of thèse several decrees on 
as many separate interventions to be superior to the lien of the mort- 
gage represeated by the Central Trust Company, that heing the 
third mortgage, it was judicially declared that they were inferior 
to the lien of the first mortgage represented by the Boston Safe- 
Deposit & Trust Company. "Expressio unius est exclusio alterius." 
With relation to the receiver's certificate to build the bridge across 
the Tennessee river, it is true that in the order authorizing the issue 
of the certificate it is recited that it shall be the first lien on the 
whole Marietta & North Georgia Railway Company, extending fronj. 
Marietta, in Georgia, to Knoxville, in Tennessee. This, I submit, 
should not aiïect the rights of the holders of the first mortgage bond» 
who took no part in the project of which the bridge was an instru- 
mentality, and the lien of whose bonds is restricteJd to the property 
in Georgia, and who at the time of the order authorizing the certih- 
cates, the 9th of December, 1891, were neither themselves, nor by 
their trustées, parties to the bill. They were given no opportunity 
to appear, or to be heard on the évidence as to the propriety of this 
expenditure. They had not their day in court. This right, under 
the circumstances, should hâve been afiforded them. It cannot be 
doubted that if this was a question of necessary repairs to the rail- 
road pledged to secure their bonds, or even to complète an uncom- 
pleted portion thereof, or to procure the necessary rolling stock, or to 
prevent the détérioration of the property, the power of the court to 
issue the certificate without prior notice to the bondholders would be 
recognized. Such power is always, however, to be exercised with 
great caution; but having changed the gauge of the road, having 
extended it more than 100 miles through another state, without the 
consent of the outstanding bondholders, then, without giving the 
latter an opportunity to be heard on the évidence as to the propriety 
of the expenditures, and the postponement of their liens, an outlay of 
1130,000, by which they could never be beneflted, was, in my judg- 
ment, unwarrantable, as against their interest. 

Eeliance is had on the cases of Wallace v. Loomis, 97 U. S. 146, and 
Miltenberger v. Railroad Co., 106 U. S. 286, 1 Sup. Ct. 140,— to sup- 
port the priority which, without any notice to them or their trustée, 
the original order gave to thèse certificates. But in Wallace v. 
Loomis the bill was flled by the trustées of the first mortgage. It 
followed that ail expenditures made by the receiver for necessary 
improvements for the préservation and management of the property 
were superior to the liens of those bondholders who had imposeij 



206 75 FEDERAL REPORTER. 

that duty upon the court. In that case, also, the second mortgagees, 
whose trustées likewise objected, had due and légal service of the 
application to issue certiflcates, and made no objection. The court 
held that the bondholders were bound by the nonaction of their 
trustées, who were parties. In the case of Miltenberger v. Railroad 
Co., supra, the ôrst mortgagees had appeared and answered, and 
were therefore parties to the record. In this case, as already stated, 
at the time this order was issued neither the bondholders nor their 
trustées had any connection with the litigation, but were relying 
upon the fact that the Consolidated mortgage made for the purpose 
of extending the road was expressly subordinate to theirs; and they 
had the right to conclude that the court would do as to future ex- 
penditures, for completing and equipping the new road, as it had 
doue with those past, and would give a lien superior only to the lien 
of the Consolidated mortgage. I think that the circuit court itself 
must hâve recognized the inéquitable- character of the order making 
the bridge certiflcates superior to the flrst mortgage bonds, and at- 
tempted to correct it in the final decree. In the most important pro- 
viso of that decree, which relates to this matter, it is declared "that 
the receiver's certiflcates issued, or to be issued, for the construction 
of the bridge and approaches over the Tennessee river at Knoxville, 
Tennessee, aggregating not more than $160,000, are to be a charge 
soldy on the line of the rallway in the state of Tennessee." This 
decree was éntered on the 13th of May, 1893, and it was the final 
decree. This is true both as matter of law, and by its own terms. 
It finally disposed of ail matters, except certain questions that it sub- 
mitted to the standing master, in which submission the court makes 
the réservation above quoted, and thus itself judicially déclares that 
the bridge certiflcates hâve a lien solely on the line of railway prop- 
erty in Tennessee. The bill had accomplished its purpose, and was 
final as to the relief prayed for. See Porgay v. Conrad, 6 How. 204 ; 
Ex parte Norton, 108 U. S. 242, 2 Sup. Ct. 490; Thomson v. Dean, 7 
Wall. 342; Iron Co. v. Meeker, 109 U. S. 181, 3 Sup. Ct. 111. The 
holders of the bridge certiflcates might hâve appealed from the déci- 
sion restricting their lien to the property in Tennessee, and it was 
therefore final as to them. Central Trust Co. v. Crrant Locomotive 
Works, 135 U. S. 207, 10 Sup. Ct. 736; Central Trust Co. v. Plorida 
Ry. & Nav. Co., 43 Fed. 751. As the bill of the Boston Safe-Deposit 
& Trust Comi)any had been previously filed and Consolidated with the 
original bill, it was a party to the decree. The decree, then, was 
final as to that party, also, and therefore final as to outstanding bond- 
holders whom it represented. During the term at which this decree 
was passed, the court, even on its own motion, might hâve amended, 
corrected, or vacated it. Henderson v. Coke Co., 140 U. S. 40, 11 
Sup. Ct. 691. But after the term has passed the court could not 
vacate or amend the decree, as to the priority of the receiver's certifl- 
cates. Brooks V. Railroad Co., 102 U. S. 107. An amendment after 
the flrst term is not simply irregidar; it is void. Glenn v. Dimmock, 
43 Fed. 550. 

The case of Central Trust Co. v. Grant Locomotive Works, 135 
U. S. 207. 10 Sup. Ct. 736, is precisely in point, both as to this and 
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The otker decrees flxing tlie lien of equipment claims. There it waa 
held, on an intervention âled in a suit for foreclosure of a railroad 
mortgage, that locomotive works furnisliing engines in the posses- 
sion of the receiver, and in use, were justly entitled to priority over 
the bonds secured by the mortgage, and that such holding was a 
final decree upon a matter apart from the gênerai subject of litiga- 
tion, and could not be vacated by the court after the expiration of 
the terni at which it was granted. A fortiori was such an adjudi- 
cation in a final decree for or against a particular claim conclusive, 
and beyond the power of the court to alter it at a subséquent 
teim. îs^ow it is true in this case that at a term subséquent 
to that in which the final decree was passed, and more than two 
years thereafter, on four days' notice, the court made its de- 
cree changing the rank of the judgments which it had thereto- 
fore granted. The liens on the receiver's notes for rolling stock 
and equipments were now declared to be superior, not only to the 
bonds "represented by the Central Trust Company," but to the bonds 
represented by the Boston Safe-Deposit & Trust Company. The 
bridge certiflcate was also accorded a rank superior to that of the 
flrst mortgage bonds, and extended to the entire property, including 
that in Georgia as well as in Tennessee. This new view of the situa- 
tion simply obliterated the security of the flrst mortgage bond- 
holders, and I think was erroneous. The holding the court originally 
made on the several interventions, and in its final decree, was correct, 
substantially ; and if it unfortunately tumed out afterwards that 
there was not enough of value in the hands of the receivers to pro- 
tect the flrst lien of the outstanding flrst mortgage bondholders, and 
also the indebtedness created by the receiver, the equities of the part- 
ies were not to be altered on this account, especially in view of the 
gênerai character of the receivership. I am of the opinion that the 
outstanding 382 flrst mortgage bonds are entitled to the flrst claim 
on the property in Greorgia, and to such a share in the proceeds of 
the equipment as will be fairly proportioned to equipment originally 
pledged to secure their bonds. Although their mortgage pledges 
after-acquired property, I do not think they are entitled to share in 
the property afterwards acquired by the receiver for the purpose of 
carrying out the project of the new Une to Knoxville; and it 
is conceded that they hâve no lien on the property in Tennessee, or on 
the bridge and its approaches. And, further, I think that the Cen- 
tral Trust Company, having become, in furtherance of the extension 
scheme, the trustée for the Consolidated mortgage bonds, and having 
taken as collatéral security $777,000 worth of the flrst and second 
mortgage bonds of the Marietta & North G-eorgia Railroad Company, 
is subrogated only to the rights of the holders of those bonds so 
exchanged. And since those holders themselves entered upon the 
scheme to build a new railroad with the knowledge and approval of 
the Central Trust Company, their bonds exchanged for an equal 
number of the Consolidated bonds issued in pursuance of such 
schemes are either merged in the new bonds, or hâve no greater 
dignity in the hands of the company than the Consolidated bonds, 
and are therefore not entitled to a greater share of the proceeds of 
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the sale thaa the Consolidated bonds themselves. TMs is especially 
true in yiew of the fact that the Central Trust Company, represent- 
ing the Consolidated bonds, brought the bill under which the ex- 
penses of the receivership were incurred, as its counsel admits in 
judicio, for the purpose of furthering the reorganization. I am fur- 
ther of the opinion that the supplementary decree of June 8, 1895, 
appealed from, and other decrees thereafter taken, in so far as they 
tend to change the judgment on the several interventions, or the 
dignity of the liens, where flxed by the final decree of May 13, 1893, 
are void, and that the outstanding bondholders are in no sensé 
responsible for embarrassments which hâve grown up under such 
subséquent decrees. Nor do I think that thèse bondholders of the 
Boston Safe-Deposit & Trust Company were in auy sensé in lâches. 
They were doubtless aware that the court was managing the property 
under the bill of the Central Trust Company, but, no matter how 
closely they might hâve scrutinized its action, they would hâve dis- 
covered that it was creating debts superior only to the lien of the 
Central Trust Company, and therefore subordinate to their outstand- 
ing bonds. They had the right to conclude from this action of the 
court, and from the action of the circuit court of appeals afflrming 
the same, that their interest under the flrst mortgage bonds would 
hâve been carefully conserved. The decree of June 8, 1895, having 
been appealed from, no subséquent decree reaflarming its purport 
was of any eflect; and the decree of May 13, 1893, having declared 
the bridge certiflcates to be a charge solely on the Une in Tennessee, 
not having been appealed from, the decree of October 13, 1895, au- 
thorizing the purchasers of the entire road to turn in bridge cer- 
tiflcates as cash, is utterly nuU and void, and the purchaser took no 
right under it, and is not bound by it. If it be true, as stated dehors 
the record, that the property is now sold on thèse terms, either 
the sale should not be conflrmed, or, if confirmed, the order of con- 
firmation should be revoked. 

When the bill of the Boston Safe-Deposit & Trust Company was 
flled, the usual order in respect to the proceedings of the court there- 
tofore had was taken. This merely ratifies the management generally, 
and does not purport to ratify particular liens. This did not inhibit 
the Boston Safe-Deposit & Trust Comj>any, and the bondholders it 
representedj from insisting that their bonds were superior to the 
lien of the certiflcates which had been authorized when they were 
not parties; and surely, as to their bonds, the rank of those certifl- 
cates was stiU to be determined by the court. The case of Kneeland 
v. Luce, 141 U. S. 508, 509, 12 Sup. Ct. 32, does not conflict with this 
view. In that the case of the bondholders who objected to the 
priority of the receiver's certiflcates were by their trustée made 
parties to the suit in which the decree was rendered, and the court 
expressly held that they consented to the issue of the certiflcates. 
From the master's report, it appeared that, in the proceedings under 
the pétition to issue the certiflcates, ail parties in interest were duly 
represented- The fact that the first mortgage bondholders, then, 
were represented by their trustée as fully and fairly as such trustée 
was by law authorized to represent them, bound them by this action. 
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After full liearing and considération the court made the decree, that 
upon thèse facts and tlie consent of tke trustées the issue of the 
certiflcates was binding upon every bondholder, and under ail the cir- 
cumstances of the case the bondholders were precluded from claiming 
priority over the receiver's certiflcates which were issued for the 
purpose of preserving mortgaged property. It is superfluous to re- 
peat that no such conditions appear from the record before this 
court, and the upshot of this case is to wipe out, by proceedings to 
which they were never parties, over |382,000 invested in good faith 
in the bonds of the narrow-gauge railroad by its first creditors, and 
to inflict this loss upon them because of the ambition existing with 
other people, elsewhere, to build another and a broad-gauge railroad 
in other and différent states, — an enterprise in which they were never 
concemed, and from which it is plain they could hâve received no 
benefit whatever. For thèse reasons I think that the judgment of 
the court should be reversed, with instructions. 
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BOSTON SAPE-DEPOSIT & TRUST 00. v. GROOME et aL 

(Circuit Court of Appeals, Fifth Circuit. May 12, 1896.) 

No. 460. 

iiQUiTT Fbactice — Pabties Bound bt Oedeh— Pbioeitt of Liens. 

The M. Railroad Company, owning a Une of railroad in Georgia, made 
two mortgages of the same to the B. Trust Co. to secure issues of bonds. 
Subsequently it was Consolidated with another railroad company, owning 
a Une in North Carolina, to form the M. Railway Company which made 
a mortgage on the whole Une to the C. Trust Co., to secure another issue 
of bonds which were used in part to extend the road into Tennessee. The 
railroad company defaulted on ail the bonds, and the C. Trust Co. com- 
menced a suit to foreclose its mortgage, in which a receiver of the road 
was appointed. Interventions were filed by various parties, claiming liens 
on parts of the rolling stock, and the receiver also applied for authorlty 
to purchase additional rolling stock necessary for the opération of the 
road. After Investigation by a spécial master, and with the approval 
of a committee of bondholders, representing both bonds under the 0. 
Trust Oo. mortgage and bonds of the underlying mortgages, orders were 
made directing the receiver to purchase the rolling stock on which the 
liens were claimed and the new rolling stock, and to glve notes and Issue 
receiver's certiflcates therefor, which should be a flrst lien on the whole 
of the M. Railway Co. property. After the making of such orders, the 
B. Trust Co. commenced a suit for the foreclosure of its mortgages, ob- 
tained the extension of the receivership to its suit, and caused an order 
to be entered directing that the receiver should conform to ail the re- 
qulrements and orders previously imposed upon hlm in the 0. Trust Co.'a 
suit. The two foreclosure suite were Consolidated. Subsequently, the 
B. Trust Co. appealed from a decree of foreclosure and sale which ad- 
judged priority to the notes and certiflcates so issued over ail the mort- 
gages, claiming that. as the orders authorizing the same were made be- 
fore it became a party to the suit, priority over its mortgages could not be 
glven, although it claimed the beneflt of the rolling stock purchased with 
the notes and certiflcates, and had made no offer to hâve the same surren- 
dered to the holders of the notes and certiflcates. Held, that the B. Trust 
V. 75F.no. 4 — 14 
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Op., by eomlng Into the case, seeklng the advantage of the recelver's ad- 
ministratipn, and obtalnlng the order that he should comply wlth the 
prëylOTiS otders In the administration of the prcperty, had ratifled and 
approved ail thé prevlous proceedings, and was fully fcound thereby, even 
if, had, itnot corne into the case, the court would hâve been wlthout power 
to give ithe notes and certiflcates prlorlty over Its mortgages. Boston Safe- 
Deposlt & Trust Co. v. Holders of $130,500 of Recelver's Certiflcates, 75 
Ped. 193, reafflrmed. 

Speer^ District Judge, dissentlng. 

Appeal froin the Circuit Court of the United States for the North- 
ern District of Georgia. 

Henry B. Tompkins and J, R. Lamar, for appellant. 
James H, Gilbert, L. H. Spillman, Alex. 0. King, J. D. Rouse, and 
Wm. Grant, for appellees. 

Before. BARDEE and MeCORMICK, Circuit Judges, and SPEER, 
District Judge. 

BARDEE, Circuit Judge. This appeal is from a final decree of 
the circuit court of the United States for the Northern district of 
Georgia, made on the 8th day of June, 1895, which adjudged that 
certain recelver's notes held by the appellees are a lien on ail the 
property of the Marietta & North Georgia Railroad Company and 
the Marietta & North Georgia Railway Company, and entitled to 
préférence "over the bonds represented by complainants, or either 
of them." The notes held by the appellees were issued by J. B. 
Glover, receiver, in payment for rolling stock and tools purchased 
from the appellees, pursuant to orders of the circuit court, in the 
following amouhts, respectively: (1) Samuel W. Groome, for $46,- 
605, with interest from January 19, 1891, at 7 per cent, per annum; 
(2) Jackson & Woodin Manufacturlng Company, for $22,977.50, with 
interest from January 19, 1891, at 7 i)er cent, per annum; (3) Jack- 
son & Sharp Company, for |50,479.30, with interest from January 
19, 1891, at 7 per cent, per annum; (4) Rhode Island Locomotive 
Works, for f 25,804, with interest from January 19, 1891, at 7 per 
cent, per annum; (5) Burnham, Parry, Williams & Co. (Baldwin 
Locomotive Works), for $10,353.62, with interest from January 19, 
1891, at 7 per cent per annum; (6) George R. Eager, for $2,276.75, 
with interest from January 19, 1891, at 7 per cent, per annum, — 
making an aggregate of $158,496.17. On or about January 1, 1887, 
the défendant the Marietta & North Georgia Railway Company 
was formed by the consolidation of the corporations known as the 
Marietta & North Georgia Railroad Company, of Georgia, and the 
Georgia & North Carolina Railroad Company, of North Carolina. 
The effect of such consolidation was to merge the old companies 
in the new one, so that ail assets of the constituent companies 
passed to the new consolidated company, and from it to the custody 
and control of the court, and the separate existence of each old 
company, as such, was thereby practically terminated. See Mor. 
Priv. Corp. § 953; Thomp. Corp. §§ 395-410. Prior to the consolida- 
tion, one of the constituent companies, viz. the Marietta & North 
Georgia Railroad Company, hereinafter called the "Railroad Com- 
pany," had made an issue of its flrst mortgage bonds, under a deed 
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of trust dated July 1, 18S1, to the appellant, the Boston Safe-Deposit 
& Trust Company, to the amount, at par, of |720,000, and had made 
an issue of its second mortgage bonds, also secured by a deed of 
trust to the Boston Safe-Deposit & Trust Company of same date, 
viz. July 1, 1881, to the amount, at par, of |486,000. At the time 
of the consolidation the aggregate of thèse outstanding issues of 
flrst and second mortgage bonds was $1,205,000. Immediately after 
the consolidation, the Consolidated company, the Marietta & North 
Georgia Eailway Company, hereinafter called the "Eailway Com- 
pany," made an issue of its bonds, called "consolidated bonds," 
under a mortgage or deed of trust to the Central Trust Company 
of New York, dated the Ist day of January, 1887, to the amount of 
13,821,000, of which $817,000 were issued in exchange for an equal 
amount of the outstanding bonds of the old railroad company, viz. 
337 flrst mortgage bonds and 480 second mortgage bonds, which 
817 bonds of the old railroad company, out of its total issues of 
1,206 bonds of both classes, were held by the Central Trust Com- 
pany of New York at the time of the flling of its bill of complaint 
herein as collatéral security for the consolidated bonds. When 
the proceedings hereinafter detailed were instituted, there were, 
therefore, but 389 of the first and second mortgage bonds of the old 
railroad company bonds, represented by the appellant, the Boston 
Safe-Deposit & Trust Company, outstanding in the hands of indi- 
vidual holders. 

Default having been made in payment of the interest upon the 
consolidated bonds, which became due upon January 1, 1891, and 
was payable atthe office of this appellant, the Central Trust Com- 
pany of'New York, 11 days after that default, filed a bill in equity 
against the consolidated railway company for the foreclosure of the 
mortgage securing the same, and in its bill alleged that it was the 
holder of 817 bonds of the old railroad company, which it had receiv- 
ed in exchange, as collatéral for a lijie amount of the consolidated 
bonds issued by the consolidated railway company. Upon the flling 
of this bill, the court made an order, upon motion of the solicitors of 
the complainant, taking jurisdiction of the cause, and upon January 
19, 1891, an order was entered appointing James B. dlover tempo- 
rary receiver of the property, with ail the usual powers thereunto 
appertaining, "and to manage, operate, and maintain the lines of 
railroad of" défendant. This was followed, upon February 10, 1891, 
by an order appointing him permanent receiver, which continued 
the powers vested in him by the former order. Upon April 6, 1891, 
a decree of pro confesso upon this bill was entered in the usual fonn. 
Interventions were flled in the cause by the appellees, claiming 
title to certain equipment and tools then in the possessioîi of the 
receiver, as follows: Samuel W. Groome, March 17, 1891; Jackson 
& Woodin Company, March 17, 1891; Èhode Island Locomotive 
Works, March 31, 1891; Baldwin Locomotive Works, upon the péti- 
tion of the receiver, June 3, 1892 ; Jackson & Sharp Company, April 
7, 1891; S. W. Groome, for car trucks, May 31, 1891; George R. 
Eager, July 6, 1891. To certain of thèse interventions the com- 
plainant the Central Trust Company of New York demurred, and, 
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the demurrers having been OTerruled, answers were âled by the 
same Counsel on behalf of the Central Trust Company and the 
bondholders represented by it. The issues were then referred to 
a spécial master, who duly reported in each case, sustaining the 
title of the interreners to the property claimed, and recommending 
its purchase by the receiver as being indispensable to the opération 
of the road. Exceptions were filed on behalf of the Central Trust 
Compariy to the reports so made, which exceptions were overruled 
by the circuit court, and orders were thereupon made confirming 
the reports, and directing the receiver to purchase the equipment 
and tools at the values reported by the master, and to issue his 
notes, dated January 19, 1891, in payment therefor. From thèse 
orders appeals were talcen to this court by the complainant Cen- 
tral Trust Company of New York in the cases of Groome, Jackson 
& Woodin Company, and Jackson & Sharp Company. The appeals 
resulted in decrees of a£9rmance in three of the four cases. In the 
fourth case à decree of reversai was made, remanding the cause to 
the circuit court with instructions to enter an order directing the 
receiver to pay within 15 days the balance due the intervener, 
Grroome, or in default thereof to deliver the property claimed. 
Thèse appeals were decided in December, 1891, and are reported 
in 1 C. C. A. 139, 48 Fed. 864; 1 C. C. A. 130, 48 Fed. 865; and 1 
C. C. A. 140, 48 Fed. 875. The receiver's notes for the amounts 
stated above were thereupon issued to the appellees, who received 
the same in payment for their property, which was acquired by the 
l'eceiver with the sanction of the court, in order to give efEect to 
the purpose of the court that the railroad should be continued and 
maintained in opération. This transaction was a simple purchase, 
whereby title passed, and conformed to the recommendation of the 
bondholders' committee, quoted below. 

During the pendency of thèse proceedings, action had also been 
taken by the receiver, in relatit)n to the purchase of the equipment, 
by direct pétition to the courtl The flrst pétition was filed by the 
receiver Mardi 25, 1891, from which it appeared that the balance 
then due wfts 1291,933 for rolling stock, which wàs stated to be 
"absolutely necessary to be retained, in order to operate said rail- 
way." Upon May 2, 1891, an amended pétition was filed by the re- 
ceiver, praying for leave to issue receiver's certificates in order 
to make payment, among other things, for the equipment in ques- 
tion, and annexed to this report are two exhibits. Exhibit A was 
a report of a committee of bondholders, which contains the follow- 
ing recommendation: "With regard to the flfteenth item, 'rolling 
stock nctw in use,' your committee recommend this payment, with 
remark that spécial care be taken that the railroad shall acquire 
perfect title to the property; amount stated at |291,933." Ex- 
hibit B was a report of the proceedings of a meeting of the bond- 
holders held April 13, 1S91, at which there were présent holders of 
Consolidated bonds to the number of 3,197, and holders of first 
mortgage bonds, on behalf of whom this appeal is taken, to the 
number of 28. At this meeting the committee of bondholders waa 
appointed whose report appears as Exhibit A to the receiver's pe- 
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tition. This committee was "fully authorized and empowered to 
take ail steps toward issuing receiver's certificates, haA^ing priority 
over the mortgage securing said bonds, and obtainiug t'rom the 
courts proper orders therefor." Upon May 18, 1891, an ordei' was 
made, referring the receiver's pétition and amended pétition to a 
spécial master, to report upon the matter of the proposed issue of 
receiver's certificates; and on August G, 181)1, a second amended 
pétition was tiled, which was also referred to the spécial master. 
Upon September 16, 1891, an exhaustive report was made by the 
spécial master, recommending, among other things, the purchase of 
the rolling stock as being "absolutely essential to the opération of 
the road at ail, and, there being no M'ay of paying for same, except 
by receiver's certificates, the master recommends that they be au- 
thorized as requested. The bondholders' committee recommend 
that authority be issued as aslced for." Exceptions were filed to 
this report by the Central Trust Company, which exceptions were 
overruled by order made December 7, 1891. Upon December 9, 
1891, an order was made authorizing the receiver to issue certifi- 
cates to the amount of $325,000, for certain purposes therein speci- 
fled, ordering that said certificates, when issued, "shall becomç 
and are hereby declared to be a first lien on the whoJp of the Marl- 
etta & North Georgia Railway property." This order also contains 
the following provision : 

"Provided, that this order shall not affect In any way certain notes heretofore 
authorized to be given and issued by the receiver, amounting to about $250,000, 
in payment for rolling stock on the road when the same went into the bands 
of the receiver, or the lien of the same, or the lien of any certificates issued 
in lieu of or to taiie the place of said notes, or to be sold for the payment of 
said notes. Any such receiver's certificates, when issued for the purposes 
mentioned in this proviso, shall hâve equality of lien with the certificates 
or debentures authorized In this order, and shall be entitled to the same pri- 
ority of payment." 

Upon March 30, 1892, a bill was flled by the Boston Safe-Deposit 
& Trust Company against the Marietta & North Georgia Eailroad 
Company, the Marietta & North Georgia Kailway Company, and 
the Central Trust Company of New York, alleging the issue by the 
old railroad company of its first mortgage bonds to the amount of 
$720,000, and its second mortgage bonds to the amount of $486,000, 
and that default had been made in the payment of interest thereon, 
which became due upon January 1, 1891. The bill further alleged 
the insolvency of the railroad company, the receivership in the 
suit instituted by the Central Trust Company of New York, and 
prayed that the complainant "may be allowed to refer to and use 
ail the pleadings, papers, and other documents connected with said 
suit as fully and as freely as if the same formed a part of this suit 
now brought by your orator." This bill of complaint was not flled 
until default had continued for one year and three months. Upon 
April 5, 1892, an order was made appointing J. B. Glover receiver 
under the bill filed by the Boston Safe-Deposit & Trust Company, 
which order contained the following directions: 

"That said receiver shall manage, operate, and malntain said linea of rail- 
road," and keep them "open as a public highway for the transportation of 
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passengers and frelght And It Is further ordered ihat the reeelrer comply 
wlth and conform to, In the management of sald property, ail the requiremenW 
and ordera herelnbefore Imposed upon him under the orders appolnting him 
receiver In the case of the Central Trust Company of New York v. Marletta 
& North Georgla Railway Company." 

A decree pro confesso upon the Mil of the Boston Safe-Deposit & 
Trust Company was entered upon June 6, 1892. Upon January 30, 
1893, an amended and supplemental bill was filed by the Central 
Trust Company of New York, alleging def aults in payment of in- 
terest upon the Consolidated bonds on January 1 and July 1, 1891, 
January 1 and July 1, 1892, and January 1, 1893. On March 13, 
1893, upon the consents of the Central Trust Company of New York 
and the Boston Safe-Deposit & Trust Company, an order was made 
consolidating the causes, which was followed by a decree of sale in 
the Consolidated cause, entered May 13, 1893. In this decree the 
priority of the receiver's notes over the mortgages was recognized. 
Upon Febniary 17, 1894, a report was rendered by the spécial mas- 
ter, to whom It had been referred to "report ail claims outstanding 
and unpaid that are prior in rank to the liens of the flrst and sec- 
ond mortgages and the Consolidated mortgage," which found that 
the receiver had given his notes to the appellees, as stated above, 
amounting in the aggregate to $158,496.17, besides certain receiver's 
notes issued to the Baldwin Locomotive Works for additional en- 
gines, amounting to f 15,588.71, and that thèse amounts are "a lien 
upon said rolling stock superior to the liens of either one of the 
mortgages, ranking among themselves equally." Exceptions were 
flled to this report by the Boston Safe-Deposit & Trust Company, 
but no ground of objection whatever is stated. A supplemental 
decree of sale was made upon June 4, 1895, modifying the decree 
of May 13, 1893, and thereafter, upon June 8, 1895, was made the 
decree hère appealed from, adjudging that the receiver's notes is- 
sued in payment for the equipment and tools "are a lien on ail the 
property of the défendant, and entitled to préférence over the bonds 
represented by complainants, or either of them." The sole ground 
upon which this appeal is taken is that the Boston Safe-Deposit 
& Trust Company was not a party to the cause at the time of the 
issuance of the receiver's notes. A like decree was made in the in- 
tervention of S. W. Groome, in which the receiver had been direct- 
ed to pay said Groome $5,500, or deliver to the intervener the car 
trucks which had been the subject of the intervention. A final 
decree of sale was entered upon October 10, 1895, adjudging that 
ail the rights, claims, demands, and liens of ail the other "parties 
to this cause in and to the said mortgaged premises, property, 
rights, and franchises, and every part and parcel thereof, was herein 
ordered to be sold, be foreclosed, eut off and forever barred, and that 
ail the parties to this cause shall look alone to the funds arising 
from the sale as herein ordered for the payment of their respective 
claims." This decree of sale in eflect included the rolling stock 
and tools purchased from the appellees, as well as ail other property 
in the possession of the receiver, and it t'ully recognized the prior- 
ity of the receiver's notes over ail the mortgage bonds. 

The pétition of appeal of the Boston Safe-Deposit & Trust Com- 
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pany allèges that the decrees of the court under which said notes 

were given by said receiver were "rendered on the day of 

July, 1891, in the suit pf Central Trust Company of New York v, 
Marietta & North Georgia Railway Company, and at a time long 
previous to the date when this petitioner âled its bill to foreclose 
its mortgage agalnst the Marietta & North Georgia Railroad Com- 
pany, to which the Marietta & North Georgia Kailway Company was 
successor, to wit, on the 29th day of March, 1892." The assignment 
of errors allèges that the court erred in overruling the exceptions, 
and in awarding priority to the lien of the holders of the receiver's 
notes, but does not state rvherein the error lay, except on the 
ground that appellant was not a party to the suit in which the 
notes were given. By stipulation, it is conceded that, of the 1,206 
bonds issued by the railroad company under the deed of trust to 
the appellant, 817 were held by the Central Trust Company of New 
York at the time its bill was filed on January 8, 1891, and, further, 
that the receiver bas paid, from time to time, interest upon the re- 
ceiver's notes held by the appellees, without exception or objection 
on the part of the appellant. 

From this summary it appears that the appellant, representing 
the underlying bonds on a portion of the consolidated railway, 
which bonds were dishonored by default in the payment of stip- 
ulated interest, and having notice that there was also a default 
In the interest on the consolidated bonds, stood by for 15 months, 
while the court, at the instance of the holders of the consolidated 
bonds and oî holders of over half of the bonds represented by the 
appellant, dealt with the property, a chartered railway, and en- 
deavored to keep it a going concern ; that the railway was destitute 
of roUing stock and equipment, aud that the same had to be pro- 
vided; that, after careful examination and to the best advantage, 
the rolling stock and equipment were purchased through the issue 
of receiver's notes, which were declared a first lien on the entire 
railway property; that thereafter the appellant came in the court 
and into the case, and impliedly ratified ail that had been done for 
the protection and préservation of the property by seeking the ad- 
vantage of the receiver's administration, and expressly ratified and 
approved the previous proceedings by obtaining an order that the 
receiver should carry ont and comply with ail previous orders of 
the court as to his administration of the property; that thereafter 
the appellant obtained a decree from the court f oreclosing its lien 
on the property, and an order of sale of the same, subject to the 
lien of the receiver's notes as first granted and declared by the 
court; and that thereafter the appellant obtained decrees from the 
court by which the rolling stock and equipment purchased by the 
receiver were ordered sold as a part and parcel of the spécifie rail- 
road property on which appellant claimed a spécifie lien, as well as a 
part and parcel of the entire railway system, on a portion of which 
appellant claimed a prior lien. 

On similar circumstances, we hâve just decided, in the case of 
the same appellant against the holders of certain receiver's certifl- 
cates (75 Fed. 193), issued in the same case for building a bridge 
over the Tennessee river, that the appellant ought not to be per- 
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mitted to question the priority of tte receiver's certificates over 
the mortgage bonds represented by it, citing Miltenberger v. Rail- 
way Co., 106 U. S. 288, 1 Sup. Ct. 140; Union Trust Co. v. Illinois 
M. Ey. Co.^ 117 U. S. 434, 6 Sup. Ct. 809; Kneeland v. Luce, 141 
U. S. 491, 12 Sup. Ot. 32. While the reasons for that ruling are 
of equal force in the présent case, the equity hère is more apparent, 
for hère the appellant, while denying the right to purchase equip- 
ment, and ail responsibility therefor, nevertheless is seeking to take 
advantage of the rolling stock and equipment to swell the pro- 
ceeds of the property on which it claims a flrst lien. It would seem 
to be the plainest equity that, if by reason of the intervention of 
appellant in the suit, the court is unable to give the holders of the 
receiver's notes the lien which it promised, then the rolling stock 
and equipment purchased with the receiver's notes should be re- 
turned to the vendors with a fair rental for about four years' use 
of the equipment, which rental should be treated as a part of the 
receiver's expenses, and made a first lien upon the corpus of the 
property. It may be that, if this course had been suggested by the 
appellant in the court below, the holders of receiver's notes would 
hâve gladly availed themselves of the proposition. 

It is contended by counsel that it was optional with the Boston 
Safe-Deposit & Trust Company to come into the case or stay out 
of it; that, if it had remained out, it would hâve been beyond the 
power of the court to hâve given any lien arising in the suit insti- 
tuted by the Consolidated mortgage bondholders a priority over the 
first and second mortgage bonds ; and that the Boston Safe-Deposit 
& Trust Company ought not to be treated worse on coming into 
court than if it had remained outside of the case. In the same line 
Is the contention that, before the Boston Safe-Deposit & Trust 
Company came into court and obtained the appointment of a re- 
ceiver, the court was dealing with the then equity of rédemption, 
and could give or déclare no lien to afifect prier mortgages. If the " 
Boston Safe-Deposit & Trust Company had remained entirely out- 
side of the case, it is by no means certain that it would hâve been 
beyond the power of the com-t to hâve put a lien upon the railway 
property which would hâve priority over the first mortgage bonds. 
It must be considered that courts deal with chartered railroads, 
in suits brought by parties having a sufficient interest, with a view 
to maintain and préserve the franchises and chartered rights, and 
to keep the whole a going coneem in the public interest, and that, 
in such instances, it frequently occurs that the court, in posses- 
sion of and dealing with the property for the purposes and with 
the views aforesaid, when necessary, déclares and establishes liens, 
in the nature of bottomry, which outrank ail previous liens. 

It is useless in the instant case to further consider the sugges- 
tions, because the Boston Safe-Deposit & Trust Company did come 
into the case, has had its day in court, and is, in our opinion, fully 
bound by the proceedings in the court below. The decree appealed 
from is afSrmed. 

Speer, District Judge, dlssented on tlie grounds stated In lils dissenting opin- 
ion in the cas« of Central Trust Co. v. Marietta & N. G. R. Co., 21 C. 0. A. 291, 
75 Fed. 193. 
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FLORA V. ANDERSON et al. 

(Circuit Court, S. D. Ohio. W. D. June 26, 1896.) 

No. 4,7T0. 

1. Evidence— DECLARATIONS— Pedigree. 

The rule permitting a. resort to hearsay eyldence in cases of pedigree ex- 
tends only to the admission of déclarations by deceased persons who were 
related by blood or marrlage to the person in question, and not to déclara- 
tions by servants, friends, or nelghbors. 

2. Same— Illegitimate Rklationship. 

The rule Is also llmited to cases of legitimate relationship, and such évi- 
dence cannot be introduced to establish an unlawful relationship, per se, 
where a lawful relationship is not claimed. 

3. SaMB — Il,I,EGITIMATB ISSUB. 

Upon considération of the évidence offered upon the question whether 
complainant was the illegitimate son of one B., held, that it was fuUy shown 
that he vcas not. 

4. WiLLS— IssuB— Ohio Statote dp Descbnts. 

The provision in the Ohio statute of descents of 1853, permitting bas- 
tards to inherit or transmit Inheritance on the part of their mothers, does 
not enable an illegitimate child of a woman to take under a devise of a re- 
mainder to the issue of the body of such woman. Flora v. Anderson, 67 
Fed. 182, reafflrmed. 

John W. Menzies, E. W. Hawkins, L. H. Swormstedt, and Poraker 
& Prier, for complainant. 

Wm. Worthington and Thos. McDougall, for respondents. 

SAGE, District Judge. The complainant sues to recover two- 
twelfths of the estate of Nicholas Longworth, cleiiming as the illegit- 
imate son of Eliza Longworth Plagg, under the will of Nicholas 
Longworth, her father, executed on the 25th of March, 1859, and un- 
der the codicil thereto, executed the 15th of January, 1862, whereby 
he devised to Larz Anderson, his son-in-law, and to Joseph Long- 
worth, his son, who were named as executors, two-twelfths of his 
«state, in trust for the benefit of his daughter, Eliza Longworth 
Flagg, during her life, with remainder to "the issue of her body sur- 
viving her," and in default of such issue to his son, Joseph Long- 
worth, and his grandson, John L. Stettinius. Nicholas Longworth 
died on the 17th of February, 1863. Eliza Longworth Flagg died 
December 13, 1891, without issue of her marriage. To maintain his 
claim, the complainant must establish: First, that he is the illegiti- 
mate son of Eliza L. Flagg; and, second, that if so, he is entitled un- 
der the will to the remainder devised to "the issue of her body sur- 
viving her." 

The testimony — that for the complainant covering 787 printed 
pages, and that for the défendants 875 typewritten pages of légal 
cap, besides numerous exhibits on each side — is too voluminous for 
detailed comment. That, however, is not necessary to the proper 
considération of the case. ïhe testimony offered on behalf of the 
complainant is founded almost altogether upon rumor and hearsay. 
Of the total number of 58 witnesses examined on his behalf only 5 
testiflrid to statemeuts alleged to bave been made to them by mem- 
bers of the Longworth family. Later in this opinion the testimony 
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of thèse five will be, so far as maj^ be necessary, specially considered. 
The story which the Wltnesses tèll is, in short, that early in July, 
not earlier than 1823 nor later than 1825, the complainant, then an 
infant a few days old, was, in pursuance of an arrangement previ- 
ously made, delivered by agents of Mcholas Longworth and of Eliza, 
his daughter, to James Flora and wife, to be raised. The prelimi- 
nary arrangements were made by a man who represented himself 
to be Mcholas Longworth's gardener. The child was taken from 
Cincinnati, and delivered to Mr. and Mrs. Flora for safe-keeping, by 
Da\is Carneal, who was the husband of a half-sister of the mother of 
Eliza Longworth, and who, it is testifled, stated, without any at- 
tempt at concealment, that the child was the son of Eliza Long- 
worth. The story is, further, that money and clothes were furnished, 
through the gardener by the family of Mcholas Longworth, and that 
the child, when six months old, was visited by him. AU this, ex- 
cepting only what relates to the statement of Davis Carneal, is upon 
hearsay, from persons not belonging or in any way related to the 
Longworth family, the witnesses detailing statements which they 
claim were mâde to them or in their hearing, in soine cases 30 years, 
in others 50 years or more, before the évidence was given. It is fur- 
ther claimed, on like testimony, that when complainant was between 
10 and 12 years of âge, Mcholas Longworth on two occasions recog- 
nized him as "the boy that was taken over to Flora's," and that in 
1863 he was recognized by Larz Anderson as "a member of the Long- 
worth family." Keliance is also placed upon alleged déclarations by 
Mcholas Longworth in the spring of 1845 and in December of that 
year to a certain Mrs. Dick that the complainant was the son of his 
daughter, Elizà Longworth; also upon Mrs. Dick's testimony to cer- 
tain alleged admissions to her by Eliza Longworth to the same effect. 
Thèse will be further considered in the discussion of her testimony. 
The défendants, not admitting the competency of any of the évi- 
dence relatîng to the taking of the complainant to Kentucky and 
committing him to the care of James W. Flora and wife, call atten- 
tion to the discrepancy between the alleged statements of the man 
who represented himself to be the gardener of Mcholas Longworth, 
and who said that the infant was the child of a woman who was dead, 
and the alleged statement of Davis Carneal, who said that the child 
was Eliza Longworth's, and that "it was a smuggled pièce of busi- 
ness"; also to the extrême improbability that Carneal would go 
over to Kentucky publicly proclaiming the very fact to conceal which 
the child was sent away, and, which known, would ruin the réputa- 
tion and wreck the life of Eliza Longworth, and bring shame and 
disgrâce upon ail immediately related to.her, including himself, he 
being her uncle; a fact moreover which it was not at ail necessary 
to disclose. In this connection the rule stated in section 200 of 
Greenleaf on Evidence that verbal admissions ought to be received 
with great caution, because the évidence, being a mère répétition 
or stating the substance of oral statements, is subject to much im- 
perfection and mistake, the party himself either being misinformed, 
or not having clearly expressed his own meaning, or the witness har- 
ing misunderstood him, is peculiarly applicable. "It frequently hap- 
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pens, also," says Mr. Greenleaf, "that the witness, by unintention- 
ally altering a few of the expressions really used, gives an elïect to 
the statement clearly at variance with what the party actually did 
say." John Thatcher, the only witness who claims to hâve heard 
Davis Carneal make any statement relative to the taking of the 
complainant, when but a few days old, to Kentucky, undertook to 
détail statements made in his hearing, when he was a boy of 14, more 
than 70 years before he gave his déposition. 

With référence to the alleged flrst récognition of the complainant 
by îJicholas Longworth, the évidence is to be found in the testimony 
of the complainant himself, who does not prétend that Mr. Long- 
worth recognized him as his grandson or relative. His testimony is 
that when a boy he came to the city with a boat load of wood, and 
Mr. Carneal came to the boat, and took him up town to "see a man 
and see the town." They met on the etreet an old gentleman, whom 
Mr. Carneal accosted as Mr. Longworth, and introduced complain- 
ant as the boy that was taken f rom Cincinnati to be raised by James 
Flora and Sarah, his wif e. He says that Mr. Longworth, taking him 
by the hand, asked him if he went to school, and if he was well sat- 
isfled, and was well treated; that he answered ail thèse questions in 
the affirmative; and then Mr. Longworth patted him on the shoulder, 
and said, "You be a good boy, and you will be well recompensed 
hereafter." Then Mr. Carneal and he went one way and Mr. Long- 
worth another. About two years after that he came to the city with 
another boat load of wood, and Mr. Colbert, the owner of the boat, 
went up Pike street with him. As they were passing in front of 
Mr. Longworth's résidence, that gentleman was coming from his 
house to the street. He looked at complainant, and asked Colbert 
if that was John who was with Carneal. Complainant said he was. 
Then Colbert left him, and walked on. Mr. Longworth shook hands 
with him, invited him into his house. He went into the lot, but did 
not go to the house. JVIr. Longworth took him into his wine house, 
which was separate from the dwelling house, and showed him his 
"wine garden," as he called it. After looking through that, they 
walked back to the street, where they parted, Mr. Longworth invit- 
ing him to corne again. After that he met Mr. Longworth several 
times on the street, but never saw Mm after 1843, the date of com- 
plainant's marriage, 

He further testiâes that in 1851 or 1852, at Newport, Ky., he 
met and was introduced to Mr. Larz Anderson by Mr. Richard Tar- 
vin Baker, who presented him as the boy who was taken from 
Cincinnati to Flora and wife, saying, "I want to introduce you to 
one of your relations," and that Mr. Anderson responded, "Yes, 
he is a member of the Longworth family." His next meeting with 
Mr. Anderson was in October or November, 1863, at his own house. 
He préfaces the account of that meeting by stating that a Mrs. 
Kautz recommended him and his wife to go there; that she came 
to his house in May or June, 1863, from New Eichmond, he never 
having heard of her before that time, and said that she was sent 
there bj Eliza Flagg, to see him; that he was a grandson of Nich- 
olas Longworth, and that Eliza Flagg, whose maiden name waa 
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Eliza Longworth, was Lis mother; that Mrs. Flagg had told her 
80 with her own moutà, and wanted him to corne and see her. 
That was in May or June, 1863. In September of the same year 
she returned, and remained some two weeks. At that time slie 
told the complainant that Mrs. Flagg had sent her again with four 
photographs; one of Mr. Longworth, one of his wife, one of her- 
self, and one of Mr. Larz Anderson. Thèse photographs were Iden- 
tifled, and offered in évidence. At that time also she said that 
Mrs. Flagg wanted complainant to go and see her. In October or 
November of 1863 he testifles that his wife and himself came to 
Cincinnati to see Mrs. Kautz at her house in the vicinity of where 
the Union Central Railroad passenger station now ia, and that 
Mrs. Kautz told them that Mrs. Flagg had gone to New York, and 
advised them to go and see Mr. Larz Anderson. Accordingly they 
went to Anderson's house, at the corner of Pike and Third streets, 
They met Mr. Anderson and his wife on the steps, and told them 
that Mrs. Kautz had directed them there for information, com- 
plainant stating to Mr. A. that he had always been told that 
Eliza Flagg or Eliza Longworth was his mother and Davis Car- 
neal his father. Mr. Anderson made no reply. He then reminded 
Mr. Anderson of their meeting in Newport, and of Mr. Anderson's 
saying that complainant belonged to the Longworth family, to 
which Mr. A. assented. Meantime complainant's wife was press- 
ing the same line of inquiry upon Mrs. Anderson. They were in- 
vited into t,he house, and declined. The invitation was repeated, 
and insisted upon. Finally they went into the house, remained 
an hour or more, were introduced to Joseph Longworth, and took 
tea or lunch with Mm and with Mr. and Mrs. Anderson. 

The testimony as to the first récognition by Mr. Longworth does 
not need afay spécial mention. It indicates no acknowledgment of 
any relationship whatever. The story of the meeting of Mr. Larz 
Anderson 'in Newport, Ky., in 1851 or 1852, and of his déclaration 
that complainant was a member of the Longworth family, is high- 
ly improbable. As to the visit of Mrs. Kautz, the défendants es- 
tablish to the entire satisfaction of the court that she was entirely 
unknown to the Longworth family, although she claimed to hâve 
been employed by Mrs. Flagg; and that, while the photographs 
of Mr. and Mrs. Longworth — which she, according to complain- 
ant's testimony, gave to him as having been sent by Mrs. Flagg — 
are genuine, the pretended photograph of Larz Anderson is spuri- 
ous, as is testifled by seven old and well-known citizens of Cin- 
cinnati, who were personally acquainted with Mr. Anderson, and 
by four members of the Longworth family. The défendants présent 
two or three genuine photographs of Larz Anderson. Even a cas- 
iial eomparison of them with the photograph said to hâve been 
given complainant by Mrs. Kautz is sufflcient to show that that is 
not a photograph of Mr. Anderson. It difEers in the face, in the 
form, and in the gênerai appearance. The photograph which pur- 
ports to be a photograph of Eliza Longworth is proven to be in 
fact the photograph of a Mrs. Seebohm, formerly of Cincinnati, 
but for many years, and until her death, in 1883, a résident of Day- 
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ton, Oliio. Her husbaiid was a photographer and portrait painter. 
That the photograph is hers is conclusively established by the 
testimony of ber nièces, Susan Krucker and Eliza Neiman, and of 
her daughters, Bertha Mencke and Ida A. Eytinge. 

As to the second interview with Mr. Longworth to which the de- 
fendant testifles, if the testimony be conceded to be true, it amounts 
to nothing in support of the complainant's case. In answer to the 
testimony that Mr. Longworth showed him through his wine house, 
the défendants présent ample proof that there never was a wine 
house at or near the place nor within the inclosure located by 
complainant. The contradiction of the complainant's testimony 
in this respect is complète. 

Every person who could furnish any testimony as to the alleged 
yisit to Mr. and Mrs. Larz Anderson, whether it took place, and, 
if so, what actually occurred, is dead. The complainant and his 
wife are secure from direct contradiction. But it.is incredible 
that when they announced the purpose of their visit, coupling 
with that announcement the statement that they understood that 
complainant was the offspring of an incestuous amour between 
Eliza Plagg in her young girlhood and her uncle, Davis Cameal, 
they were not at once ejected from the premises. It passes belief 
that under such circumstances they were invited into the house, 
made much of, and treated as though the abominable relationship 
which they claimed vas entirely acceptable to the Longworth fam- 
ily. This is ail that it is necessary to say at présent with référ- 
ence to that testimony. 

The story told by Mrs. Dick, who claims to hâve been Mr. Long- 
worth's tenant, is no less répulsive or improbable. She states that 
on one occasion when Mr. L. came to collect the rent she told him 
that the daughter of her subtenant had given birth to an illegiti- 
mate child, and that Mr. Longworth expressed his sympathy for 
the girl for the reason that his daughter, Eliza, had had the same 
trouble with a river man; and she goes on to testify that later 
he brought Eliza, in his buggy, to her house, and that she showed 
the baby to her, and that she was a girl rather coarse-featured 
and very uncouth in her ways and manners; that she came there 
twice to see the baby, and said to her father that it looked like her 
baby, and she cried over it; also that Mr. Longworth told her that 
Eliza Longworth's baby was born in 1823, and was taken to a 
farm house in Campbell county, Ky. Mrs. Dick further testiûed 
that Mr. Longworth himself rented to her the house in which she 
then lived, on Race street, near Fourteenth, in Pebruary or March, 
1844, and collected rents personally every month until January, 
1846, when Andrew Lamb, who was his business assistant, began 
to collect them. She states particularly that he called for rent 
on the day before the birth of the illegitimate child, above re- 
ferred to, which she testifles was on Thursday, the 13th of De- 
cember, 1845. It tums eut that that date fell on Saturday, and 
not on Thursday. From documentary évidence adduced by de- 
fendants it appears conclusively that between July 27, 1843, and 
April 30, 1845, Nicholas Longworth ^ad no right, title, or interest 
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in the property which she says lie rented to her in February or 
March, 1844, and thereafter personally collected the rent therefor 
until January, 1846. It further appears from letters sent by him 
througb the mail, and produced on behalf of the défendants, and 
from the oral testimony of John L. Stettinins, that Mcholas Long- 
worth left Cincinnati to go South on the 24th of December, 1843, 
and remained there until after February 24, 1844; how much 
longer does not appear. But from whàt is incontrovertibly shown 
it is manifest that he could not in person hâve rented her the prop- 
erty in the spring of 1844, both because he had no title to it and 
because he was not then présent in the city. Her statement that 
he in person collected rents monthly until January, 1846, is re- 
futed by correspondencè in his own hand, which shows that he 
went South again on December 24, 1844, and was still there on 
February 5, 1845; also that he went to Newark, N. J., on June 
25, 184S, and was absent until September 9, 1845. It was, there- 
fore, impossible for him to collect the rent monthly, as she testi- 
âod; nor would he hâve done so had he been in the city, for he 
had persons employed to do such work for him. Mr. Lamb had 
charge of that department of his business, and began collecting 
his rents June 5, 1845. There is nothing on his books to show any 
collection from Sarah Dick, or Sarah Callahan, as she was then 
called, or of Jackson Callahan, her husband. A rent ledger was 
kept, in which were entered the rents received from monthly ten- 
ants. Nothing appears showing any rents collected from this wit- 
ness or her husband ; nor were any rents collected from this house 
until August, 1846. Mrs. Dick testifies that she moved out of tlie 
house in 1846, because they were beginning to improve the Four- 
teenth street corner, just above where the house was, and she 
did not want to stay there while they were building. Certain con- 
tracts and deeds put in évidence by défendants establish conclu- 
sively that the Fourteenth street corner improvements were not 
entered upon until after April, 1847. Other tests of Mrs. Dick' s 
évidence applied by cross-examination prove that her testimony 
is false. Among them was the altogether inaccurate description 
of the Personal appearance of Eliza Longworth. But what has 
been said is enough to put it beyond reasonable doubt that the 
testimony of this witness is willfuUy perjured. 

The complainant called as witnesses James E. and Mary J. 
Kercheval, who testifled that in 1861 and 1862 one Ellen Thomas 
told them that she at one time was a domestic in the Mcholas 
Longworth household, and that while she was there Eliza Long- 
worth gave birth to an illegitimate child. Mrs. K. testifies that 
Mrs. Thomas told her that when the baby was taken away Miss 
Eliza sufEered intensely, was in agony, "and went into a long spell 
of sickness." That she ever had a long illness, or that her attend- 
ance at school was at any time interrupted by illness, is emphat- 
ically denied by witness after witness who knew her, and were 
her schoolmates and play fellows at and before and after the time 
referred to, locating it by any of the dates claimed. The testi- 
mony of thèse witnesses will be referred to more speciflcally in 
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another connection. The offer of this évidence — hearsay from one 
claiming to be a servant — was rested opon Eisenlord v. Clum, 126 
N. y. 552, 27 N. E. 1024. The case does not sustain the proposi- 
tion. Jackson v. Cooley, 8 Johns. 128, is cited in the opinion to 
the point that to prove pedigree hearsay évidence of déclarations 
of persons who, from their situation, were likely to know, is ad- 
missible when the person making the déclaration is dead. On 
the other hand, Best, G. J., and Park and Burroiigh, JJ., in John- 
son. V. Lawson, 2 Bing. 80, held that déclarations of servants and 
intimate acquaintances were not admissible in questions of ped- 
igree. But, even if the rule were as claimed by complainant, the 
existence of the relation of master and servant cannot be estab- 
lished by évidence of the déclaration of the alleged servant any 
more than agency can be established by proof of the déclaration 
of the alleged agent that he occupied that relation. The same rule 
applies to the testimony that a man claiming to be Nicholas Long- 
worth's gardener made arrangements for taking the infant child 
to Kentucky. Aside from thèse objections, either Ellen Thomas 
told no such story to the Kerchevals, or, if she did, it was un- 
qualifledly false; for from the déposition of her own son, A. A. 
Thomas, taken by défendants, as well as from the record of her in- 
terment produced by défendants, it appears that she was born in 
1819, and therefore that she could not hâve been a servant in the 
Longworth family in 1825, when she was only six years of âge, 
or at any time prior thereto, 1825 being the latest date assigned 
for the birth of the complainant. As to Mrs. Kercheval's relia- 
bility as a witness, she testified to a visit by Mrs. Larz Anderson 
to Ellen Thomas while the latter was living at the Kercheval house, 
this being stated to hâve occurred shortly prior to Mrs. Anderson's 
trip to Europe, and within 10 years of the death of Mrs. Thomas, 
which occurred in 1884. It tums ont that Mrs. Anderson was 
abroad but once, and that was long prior tO the date named by 
Mrs. Kercheval. Four witnesses who were Mrs. Anderson's coach- 
men from prior to the alleged date of her visit until after Mrs. 
Thomas became blind, which was in 1874, testify that they never 
drove her there, and that she did not hâve such an équipage as 
Mrs, Kercheval describes. 

In the course of the complainant's déposition he testified that he 
was adopted by his foster father and mother in 1839 by an act of 
the gênerai assembly of the commonwealth of Kentucky, which 
reads as follows: 

"Chap. 1052. An act for the beneflt of John W. Flora. 

"Whereas, James Flora, and Sarah, his wife, took charge of an infant boy, 
and hâve raised him, and are désirons tbat he should bear their name, and 
become their légal heir and représentative, havlng no children of their own; 
therefore, 

"Be it enacted by the gênerai assembly of the common-wealth of Kentucky, 
that the boy aforesaid, shall be called and known by the name of John Wiggins 
Flora, and he is hereby made capable of inheriting the estate of said James 
Flora and Sarah, his wife, and to ail intents and purposes be their légal heir 
and représentative after their decease. 

"Approved January 21, 1839." 
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Upon crosa^examination his attention was called to the foUow- 
ing amendatory act, of which he said he had never heard: 

"Ohapter 86. An act to amend an act, entltled: 'An act for the beneflt 

of John W. Flora,' approved January 21, 1839. 

"Be It enacted by the gênerai assembly of the commonwealth of Kentucky, 
that the act entltled 'An act for the benefit of John W. Flora,' approved 
.Tannary 21, 1839, be so modlfled as to change the name of sald John W. Flora 
to that of James W. Flora. 

"Approved January 29, 1844." 

The cross-examination also developed tliat there was still an- 
other act, — a formai act of adoption, passed at the December ses- 
sion, 1844, of the gênerai assembly of the commonwealth of Ken- 
tucky, and found on page 126 of the Acts of that session. It is as 
follows: 

"Chapter 93. An act for the beneflt of John Wiggins Flora. 

"Wheréas, It Is reported to the présent gênerai assembly of the common- 
wealth of Kentucky that John Wiggins Flora is the natural son of James Wig- 
gins Flora and' that said James Wiggins Flora desires that the sald John 
Wiggins Flora be made capable of Inheriting, by law; wherefore, 

"Be It enacted by the gênerai assembly of, the commonwealth of Kentucky, 
that the sald John Wiggins Flora be, and he Is hereby made legitimate, and 
capable of Inheritance, in law and equity, of ail lands and tenements, goods 
and cLatt.els, rights and crédits of the said James Wiggins Flora, In as fnll 
and ample a manner as If he had been bom in lawful wedlock. 

"Approved January 24, 1845." 

From the f act that the passage of this act was developed on 
cross-examination, and that complainant denied that he had ever 
bef ore heard of it, or had any knowledge of it, it is seriously ar- 
gued by his counsel that its passage must hâve been procured 
by the Longworth family in order to more successfully cover up 
the secret of complainant's birth. How it is possible to reconcile 
this proposition with the claim which is apparent throughout the 
entire testimony for the complainant that différent members of the 
Longworth family f reely and without solicitation acknowledged 
both to him and to others, including even servants and persons 
of low degree, the very secret referred to, is more than I can see. 
But there is not the slightest foundation in law or in reason for 
the presumption. To the impassioned inquiry by counsel for com- 
plainant how the défendants could hâve had knowledge of.that 
act, and produced it, if they had not stimulated its passage, Judge 
Worthington, of counsel for défendants, quietly answered that in 
the course of his investigations he himself found both that and the 
preceding act passed in 1844. 

According to a distinguished French Jurist, quoted with ap- 
proval by Mr. Best at page 48 of the introduction to his work on 
Evidence, while the law has established certain presumptions to 
which courts are obliged to conform, yet generally, the presump- 
tion, governed,' as it necessarily is, by the light of reason, dépends 
wholly on the discrimination of the judge. In this matter, if there 
be any presumption, it would seem to be that the act was pro- 
moted by James W. Flora, the foster father of complainant, for 
whose beneflt it was expressly enacted. It is the adopting act 
The act of 1839 only purported to confer upon complainant the 
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surname of his foster father and mother, and make Mm their heir. 
It did not fix the degree of his heirship. The complainant testifles 
that his foster father desired that he should inherit in préférence 
to his foster father's brothers and sisters. Hence, presiimptively, 
the motive and the necessity for the act of 1845, which différa 
from that of 1839, as counsel for défendants indicates, in this very 
parti cular; that while the act of 1839 déclares him capable of 
inheriting, it does not fix his station in the ladder of inheritance, 
whereas that of 1845 puts him at the top of the ladder, which is 
precisely what, according to complainant' s own testimony, his 
foster father wished. But, whatever the due weight of the pre- 
sumption, it may be regarded, for the purposes of the case, as but 
slight, and by no means conclusive. So far, however, as it can 
hâve any bearing, it must be against the complainant. 

The complainant also offered the testimony of 30 witnesses to 
rumors or reports prévalent in Cincinnati and in Campbell county, 
Ky., that Eliza Longworth had given birth to an illegitimate child. 
Eleven of thèse witnesses testify that they had heard such rumors 
in Cincinnati between 1830 and 1850. Not one of thèse 11 was 
even acquainted with the Longworth family. The date of the sup- 
posed birth of the child is not given, nor is the hearsay testimony 
connected in any manner with the complainant. The other 19 
witnesses testify that it was commonly reported in the neighbor- 
hood where complainant lived in Kentucky that he belonged to 
the Longworth family; some saying that he was supposed to be 
a grandson of Nicholas- Longworth, but that they had never heard 
who was his mother, and some that they had understood that 
Eliza Longworth was his mother. Ail this testimony would be 
utterly and entirely incompétent for any purpose but for an aver- 
ment in the answer that the claim set up by the complainant was 
carefully concealed and suppressed during the lifetime of Nicholas 
Longworth and afterwards, so that it was never heard of by any 
one until after the death of Mrs. Flagg. It would hâve been com- 
pétent for the défendants to establish that fact, if it is a fact, and 
therefore it was compétent for the complainant, in réfutation or in 
answer to that averment, to prove the existence during the life- 
time of Mr. Longworth and of Mrs. Flagg of rumors to the con- 
trary. That testimony cannot be used for any other purpose or 
to establish any other fact. It seems, however, to be relied upon 
by counsel for the complainant to make weight for their client. 
Against this testimony is that of numerous old acquaintances of 
the family, including ladies who were schoolmates of Eliza Long- 
worth, and knew her intimately in her childhood and girlhood, that 
they never heard of any rumor or intimation of the sort. In the 
testimony of Mrs. Goodman, an old and esteemed résident of Cin- 
cinnati, who was well acquainted with the Longworth family and 
knew Eliza Longworth from her girlhood until her death, ît ap- 
pears that Mrs. Stettinius, who was a daughter of Nicholas Long- 
worth, died a widow, in January, 1837, leaving only one child, her 
son, John L., who was bom in August, 18-32. Her home and that 
of her child was at Mr. Longworth's house. The care of the child, 
V. 75F.no. 4 — 15 



226 75 FEDERAL REPORTER. 

from his infancy, had been largely taken by Eliza Longwortb, and 
after his mother's death she had sole charge of him. Mrs. Good- 
man (whô was 91 years of âge when she gave her testimony) says 
that Eliza cared for him just like a mother; that she called him 
her baby; that was her pet name for him; and that she was ac- 
customed to take him ont riding, sometimes in a carriage, souie- 
times in a buggy. Thèse facts and incidents are enough, as gossip 
an-d scandais bred of jealousy, envy, or a habit of detraction are 
bom, to account for the rumors said to hâve been current between 
1830 and 1850 among a class of people who had no association 
with and were not known by the Longworth family. It is signiû- 
cant that the rumors referred to did not antedate the birth of 
John Stettinius. As to the Kentucky rumors, it is suflQcient to 
say that they existed only among persons who were total strangers 
to the Longworth family, and that they were founded. altogether 
upon hearsay. 

We turn now to testimony for the défendants. Ten old citizens 
of Cincinnati, to wit, William S. Groesbeck, James P. Kilbreath, 
Gen. Joshua H. Bâtes, Ben. B. Whiteman, Judge 0. P. James, John 
Kennett, and Alexander H. McGufEey; also Mary E. Thomas, Mrs. 
Margaret Goodman, Mrs. Carrie W. Blair, and Mrs. M. L. Lowe, — 
testify that Mrs. Flagg was always received in the best society in 
Cincinnati, and gladly welcomed; and they also, together with 
Robert Hosea, Judge A. J. Prusen, George F. Nirber, Thomas Mc- 
Lean, and Jeremiah Kiersted, déclare that no report was ever cur- 
rent in Cincinnati that she had given birth .to a bastard child. 

It appears from the testimony of Mrs. Donne, Mrs. J. J. Patter- 
son, Mrs. Mary B. Ewing, and Mrs. Francis W. Lynn that Mrs. 
Flagg attended Dr. Locke's school in Cincinnati, where they were 
pupils, from September, 1822, to August, 1827. Vacation occurred 
each year only in the month of August. Mrs. Flagg, or Eliza Long- 
worth as she was then, took a medal almost every year, as was 
shown by the newspaper advertisements, proved in Miss Alice 
McLean's testimony taken for défendants. The witnesses named 
were her schoolmates. They ail testify to her continuai good 
health and spirits during ail the years above mentioned, and her 
constant àttendance at school. They deny that she had at any time 
any illness which interrupted her studies. Their testimony en- 
tirely réfutes the alleged statements of Ellen Thomas as detailed 
by Mrs. Kercheval in her évidence. To the same effect, for the 
period prior to 1822, is the testimony of Miss James, bom on the 
6th of January, 1809, and, when her déposition was taken, résident 
of Washington, D. C. Her parents removed from Virginia to Cin- 
cinnati in 1813, and from that time until 1825 lived in the immé- 
diate vicinity of the résidence of Mr. Longworth. She was well 
acquainted with the Longworth family, and was a schoolmate of 
Eliza from the time when they were eight years of âge; Eliza 
having been bom in the same year as herself. They went to Miss 
Bailey's school in 1821, and continued there until Dr. Locke came 
to Cincinnati, which was in 1822. She always remained at Miss 
Bailey's school. Up to the time when Eliza went to Dr. Locke's 
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school, they were about as intimate as school girls could be, and 
she f requently went with her to her home, and remained ail night. 
The friendship continued after Eliza commenced Dr. Locke's school, 
but they were not so constantly in each other's company. She tes- 
tifies that Eliza was a healthy girl, was never ill for any length 
of time, was always happy, never in any way wild or frivolous, 
and that there was nothing at ail against her réputation that she 
ever knew or heard of. She was very much liked and held in high 
esteem among the scholars. She never saw or heard of anything 
indicating any immorality or irregularity in her life. To the same 
effeet is the testimony of Mrs. Emma A. Gibson, not a schoolmate, 
but a f riend, and almost daily companion ; and Mrs. Laura Slade, 
a companion at dancing school for a short period in 1824. 

The population of Cincinnati in 1820, according to the census of 
that year, was 9,642; in November, 1824, according to the Cincin- 
nati Directory for 1825, it was 12,016. Eliza Longworth was born 
December 9, 1809. The défendants rely upon the extrême im- 
probability — indeed, the impossibility — of her becoming the mother 
of an illegitimate child in the last of June or early in July of 1823 
or 1824, or even 1825, in a place no more populous than Cincinnati 
then was, and in the social relations which she enjoyed, without 
the fact having become known to her schoolmates and to the com- 
munity generally. But the crucial test which they apply to the 
complainant's case is the true date of his birth. They say that 
there was one living witness who probably had exact personal knowl- 
edge as to that date, — ^Lucinda Dunlop. She was called by com- 
plainant, but her knowledge did not appear from her first examina- 
tion. She then testifled that she came to Campbell county in 1818 
or 1819, and that complainant came to the Flora family from one to 
six years after her arrivai in Campbell county. When the type- 
written transcript of her évidence was presented to her for signa- 
ture by Mr. Traub, examiner, she refused, as he testifies, to sign 
it, unless the statement as to the date were so altered as to show 
that Flora's arrivai was very nearly at the same date as the birth 
of William I. Newman. The examiner declined to permit the cor- 
rection until he had consulted counsel. Having called them to- 
gether, he disclosed the matter to counsel on both sides. Défend- 
ants' counsel then proposed that the witness be re-examined forth- 
with, or that the examiner take her statement in the absence of 
counsel, both of which propositions were refused by counsel for 
complainant, and the décision of what was to be done was postponed. 
This was on Saturday. On the following Monday the examiner 
was notifled by complainant's counsel that Mrs. Dunlop would sign 
her déposition, and he took her signature without further conférence 
with défendants' counsel. Afterwards défendants took the déposi- 
tion of this witness on further cross-examination, wherein she testi- 
iîed that her knowledge as to the particular identity of the âge of 
Wiliam ï. Newman and the complainant was hearsay, and, further, 
that she had signed the report of her original examination upon 
the solicitation of one of the counsel for the complainant (not, how- 
ever, any one of the counsel who took part in the oral argument 



228 75 FBDBKAL REPORTBK. 

in the cause), wlio visited her without knowledge of défendants' 
counsel, after Mr. Traub had made the disclosure above mentioned 
to counsel in the case, and before he obtained her signature. The 
signiflcance of the identity of date in the birth of John Flora and 
William I. Newman is made manifest by the fact, established by 
the Newman family record and the inscription on his tombstone, 
that William I. Newman was born June 28, 1820. If the com- 
plainant was born in July, 1820 (and that the 2d of July is the cor- 
rect statement of the day and the month of his birth is not in dis- 
pute), he must hâve been conceived in September or October, 1819. 
As Eliza Longworth was then nine years and nine or ten months 
old, it is impossible that she could hâve been his mother. Tbat 
complainant was of the same âge as William I. Newman, and was 
suckled by William Newman's mother but a few days after his 
birth, is testifled to by complainant's witness Virinda S. Wiley, who 
was William Newman's sister, upon information derived from her 
mother. 

The complainant introduces in évidence the copy of a letter writ- 
ten by him to Mr. and Mrs. Flagg, and the original of the answer 
written by Mrs. Flagg. The défendants rely upon those letters as 
strong corroborative évidence that Flora himself understood that he 
was born in 1820, and also that Mrs. Flagg was entirely innocent 
of what was, after her death, laid to her charge by the bringing 
of this suit. The copy of complainant's letter was written by him, 
according to his testimony, on a page of a blank book, which is pro- 
duced. It is as follows: 

November 20th, 1876. 
Carthage Campbell County Kentucky. 
Mr. W. J. & Eliza Flagg 
No 7 east 28 street 

New York clty. N. Y. 
Dear Frends 

Pies glve me som Infomatlon as too my origan as I hâve bln told 
you can by the old Clttlns of this county I am the man that was Brought 
Frome the clty of Clncinnatla to James W. flora and Sarah flora his Wlf e by a 
man Who said he was Nickles Longworth Gardner when qult a Infant it was 
m the year of 1820 (î) [20 or 24 (?)] and the mont of July this I hâve been 
told by Davis Cornel Elig Rievs and other old citens you wlU pies giv me your 
Information in every way you ses proper and much oblldge a Frend Who Singa 
his name by Adolitian 

John W. Flora 
N. B. Send your letter to Newport Ky 

By "adolitian" he probably meant "adoption." 
Mrs. Flagg's letter is as follows: 

November 25th. 
I hâve just recelved your letter. I very much regret I am entirely la the 
dark conceming the question you ask me. In 1820 I was so small a child that 
I knew nothing of you. I hâve never since heard anything relating to anything 
you ask me. I very much regret my inability to relleve your mind. Neither 
do I know anyone now llving who can glve you any information. 

Yours, truly, Mrs. Wm. J. Flagg. 

The copy of complainant's letter is inserted above as it is printed in 
the complainant's record. In the copy as it appears in the complain- 
ant's blank book, in his own handwriting, the figures "20" in "1820" 
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liave been partially obliterated, and "20 or 24" written or interlined 
immediately above. This is so palpable that the counsel for com- 
plainant called upon their client, when he was giving bis déposition, 
for an explanation. He stated that he could not tell when the 
ligures 20 and 24 were interlined, but, in answer to the next ques- 
tion, that they were written at the time when the copy was originally 
made, adding, "ïhat is what they told me," but that he knew nothing 
about the erasure of the 20; that he did not do it. That he makes no 
référence to Mrs. Kautz, nor to the invitations which he testifies she 
bore to him, and that he gives an account of himself as though he 
was conscious that neither Mr. nor Mrs. Flagg might recognize from 
bis name who he was, or anything concerning him, and that, on the 
other hand, he writes as though he was a total étranger to them, 
are circumstances so strongly at variance with and in contradiction 
of his testimony concerning Mrs. Kautz's visits and of her state- 
ments to him as to seriously discrédit not only that testimony, but 
the complainant's entire déposition. That, he says, is the only cor- 
respondence he ever had with Mr. and Mrs. Flagg. The letter of 
Mrs. Flagg, dated five days after the date- of the complainant's let- 
ter, refers only to the date 1820, which strongly, if not conclusively, 
indicates that the letter she received contained that date only. 
This circumstance is of the highest signiflcance. Counsel for the 
complainant comment upon the fact that Mrs. Flagg answered the 
complainant's letter at ail, but the answer seems to this court to te 
such a one as a woman of a kind heart and benevolent disposition, 
guiltless withal of any wrong, would naturally write; and how any 
comment detrimental to her or comf orting to the complainant can be 
properly made upon her writing or sending it the court is not able to 
perceive. Ail the inferences are decidedly the other way. But 
counsel for the complainant call attention to the fact that Mr. Flagg, 
her husband, admitted upon the stand that he never knew anything 
of this correspondence, and vvhy shouid it bave been concealed from 
him? The answer is not at ail difûcult. Mrs. Flagg was the daugh- 
ter of a man of marvelous capacity for the transaction of business. 
By his wonderful sagacity, foresight, and ekill he accumulated a 
fortune, — ^the largest ever made in the city of Cincinnati, and one of 
the largest in the West. It is natural to infer that his daugher in- 
herited something, at least, of his ability. She received a letter 
from a manifestly illiterate man concerning a raatter of which she 
knew nothing, and had heard nothing; and she at once took her pen, 
dashed off a few Unes which constitute the answer, signed it, sealed 
it, mailed it, and that was the end of the matter with her. It was not 
anything of spécial conséquence to be either treasured in her own 
memory or mentioned to her husband. Certainly a guilty woman 
would not hâve taken that course. This correspondence furnishes, 
in the opinion of the court, one of the most convincing bits of évi- 
dence in the case in favor of the défendants. But this is by no 
means ail. The défendants rely upon the complainant's own testi- 
mony to prove that he must hâve been at least 21 years of âge in 
1843, and that there is no foundation for the claim of any later date 
than 1822 for his birth. He testifies that he was raarried June 6, 
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1843. The statutes of Kentucky then in force (2 Morekead & B. St. 
p. 1154) required the consent of parent or guardian to the marriage of 
any person under th.e âge of 21 years, as well as a bond in ail cases. 
His marriage license, which is in évidence, skows consent for his 
wife, but not for liimself . It shows also that he signed a bond. His 
statement, in brief, is that his foster father sent him to the clerk for 
his license without a written permit, and with a witness to prove 
that he was under 21 years of âge, and that the clerk, with knowl- 
edge of that fact, issued a license to him without a permit. Who was 
the witness? Oould any one hâve been, excepting his foster fathei 
or mother? The statement is not worthy of belief. The law is 
plain. The issuing of the license under the facts stated would 
hâve subjected the clerk to a severe penalty. Why should he vol- 
untarily and unnecessarily hâve incurred the risk? Why not 
hâve sent complainant back for the consent? Why should the fos- 
ter father send a witness along to prove that a consent was neces- 
sary, and omit sending the consent? Why did he not send the 
consent which was necessary, and omit the witness who was not 
necessary? It could not hâve been an oversight, because the con- 
sent for the wife was fumished. 

Complainant's Family Bible, containing the family record, is in 
évidence. It is referred to in his testimony and in the testimony 
of W. B. Flora, his son. The ârst entry is of complainant's birth. 
It shows that it was originally written: "John W. Flora. Born 
July 2, 1820," and that it now reads, "Born July 2, 1824, or 25." 
The "0" bas been changed to a "4," and the stroke of the change 
and the words "or 25" are in différent ink. That the change of 
the "0" to the "4" has been made is quite apparent. The only 
reason complainant gives for the change is that after the entry 
was made he was told by some old persons that he was born in 
1824 or 1825. From whom could he hâve obtained the informa- 
tion upon which he made the original entry excepting from his 
foster father or mother? Why did he, by making the change, 
discrédit them, — ^the only persons having positive knowledge, — and 
substitute another date upon the mère hearsay statements of oth- 
ers who had no positive knowledge? In August, 1844, he had been 
told, according to his own statement, by his foster mother's mother, 
upon the occasion of the birth of his oldest son, that he was then 
21 years and 1 month old. With that information he cast his 
first vote in that month. In June, 1843, according to his own 
statement, upon the occasion of his marriage, he had been told by 
his foster father that^he would be 20 in July, 1843, and yet he 
testifies that in 1845 ôr 1846, when making up a permanent rec- 
ord of his own birth, hé put down the day of his birth as July 2, 
1824, or 1825, which would make him 18 or 19 in July, 1843. 

The argument for the défendants in référence to a motive for the 
altération of the date in the record is that when complainant made 
the entry originally, or caused it to be made, he did not know Mrs. 
Flagg's âge. That was first brought to his knowledge when the 
announcement of her death was made, as appears from the notice 
introduced by him, which shows that she died December 13, 1891, 
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at the âge of 82 years, and consrquently that slie was only a little 
over 10 years of âge in July, 1820, the date assigned for his birth. 
Hence the necessity for making the altération in the eopy of the 
letter which he had written to Mrs. Flagg and in the family record, 
or of giving up his pretended claim to two-twelfths of the Long- 
worth estate, which, if he succeeded in establishing, would make 
him more than a millionaire. 

The défendants offered in e-vidence abstracts of the United States 
census officiai retums as to the famUies of James W. Flora, the 
foster father of complainant, and John W. Flora, the complainant, 
duly certifled from the department of the interior for the several 
censuses from 1820 to 1890, both inclusive. It appears from the 
évidence of the complainant himself as a witness in this case that 
there was not in Campbell county, Ky., at any time, any other fam- 
Uy by the name of Flora, of which he had ever heard; nor was there 
any person in that county bearing that sumame, other than his fos- 
ter father and mother and his own immédiate family, excepting Rob- 
ert Flora, brother of his foster father. Eobert lived with the com- 
plainant for some little time after complainant's foster father's 
death. Thèse census returns show that the âge of John W. Flora, 
complainant, was always computed as if he had been born in the 
year 1820. That such documents, being officiai registers, are ad- 
missible in évidence in so far as they contain statements as to mat- 
ters which the law requires should be inquired into, reported upon, 
and then recorded, see 1 Greenl. Ev. § 483, and Steph. Dig. Ev. axt. 
34. 

The statutes under which thèse census retums were compiled are 
as follows: For the fourth census, — that of 1820, — Act March 14, 
1820 (3 Stat. 548); for the flfth census,— that of 1830,— Act March 
23, 1830 (4 Stat. 383); for the sixth census,— that of 1840,— Act 
March 3, 1839, and Act Feb. 26, 1840 (5 Stat. 331, 368); for the 
seventh and eighth censuses, — those of 1850 and 1869, — Act May 
23, 1850, and Act Aug. 30, 1850 (9 Stat. 428, 445); for the ninth cen- 
sus, — that of 1870, — the act the same as for the census of 1860, and 
in addition Act Mav 6, 1870 (16 Stat. 118); for the tenth census, — 
that of 1880,— Act March 3, 1879 (20 Stat. 475); for the eleventh 
census,— that of 1890,— Act March 1, 1889 (25 Stat. 760); and Acts 
Feb. 22, 1890, and Aug. 14, 1890 (26 Stat. 13, 313). Examinatiou 
of thèse statutes will show that as to each census the enumera- 
tor was required by the law itself, and not merely by the direction 
of his superior ofîicers, to investigate and record the particular mat- 
ters which are shown in the abstract for that census; and that this 
investigation was to be made, where practicable, by inquiry from 
the head of the household in question. Thèse records, therefore, 
are not simply public records, made for the express purpose of as- 
certaining and preserving proof of the facts there contained, but 
are records made by an officer under his oiBcial oath of déclarations 
as to matters of pedigree, by persons whose déclarations are compé- 
tent proof upon that subject. 

In the censuses of 1820, 1830, and 1840 the names of subordinates 
of the family do not appear, nor their âges, but in each of the re- 
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turns made by complainant's foster father tliere appears the record 
of a maie white child, under 10 years in 1820, over 10 and under 15 
iu 1830, and over 15 and under 20 in 1840. ïhe complainant was 
the only white maie child about the premises, as shown by his own 
testimony, as well as by that of others. In other censuses he is 
referred to by name, with âge as follows: 1850, 30 years; 1860, 41 
years; 1870, 49 years; 1880, 60 years; 1890, 69 years. The variar 
tions of one year — see returns of 1860, 1870, and 1890 — are only 
apparent, not real, as is shown by the testimony of W. H. Wagoner, 
complainant's witness, who, as enumerator, in 1870, took complain- 
ant's retum for that year. He states that they were required to 
take the âge at the L'st birthday before the Ist day of June of that 
year. Accordingly the return, truly interpreted, gave his âge on 
July 2, 1869, which was 49 years. So in 1890 the act required (sec- 
tion 9) that the âge be retumed as of June Ist of that year, at 
which date complainant was not yet 70, and so he was returned as 
69. There is no explanation given in the testimony as to the cen- 
sus of 1860. That enumeration was taken August 28th of that 
year, and, as there was no date fixed by the statute then in force, 
and the complainant had passed his fortieth birthday, it is a fair 
presumption that the enumerator therefore reported him 41 years 
of âge. That he was born in 1820 is conârmed also by the papers 
from the war department at Washington, showing his enroUment 
and exemption in the draft of 1863 and 1864. The complainant is 
there returned as having been 43 years of âge on July 1, 1863. The 
complainant bas called flve witnesses résident in Campbell county, 
Ky., who testify that the provost marshal did not ask them tlieir 
âges when enrolling them for draft. Their testimony is incompétent 
and irrelevant, because the provost marshal's action as to those 
witnesses does not prove or tend to prove his rule of conduct or ac- 
tion as to complainant. 

That the complainant was born in 1820 is established further by 
the âges given in the returns of the county assessors of Campbell 
county, Ky., which were offered in évidence by défendants. The 
complainant called in rebuttal Joseph Herringer and T. V. Wiley, 
deputy assessors. It appears from the testimony of Herringer that 
the information as to the âge was used for making up the list of 
persons between the âges of 18 and 50, such persons being liable 
to work on the roads. He says that in the fall of 1893 he took 
complainant's assessment, who then stated that he was bom in 
1823 or 1824, as he had understood from what certain old men had 
told him, and that he then put his âge as 73, and that witness so 
recorded it, as he says, in a "hurm squirm way," because he was 
not particular, inasmuch as complainant was over 50; and that in 
1894, he made returns of complainant's âge by referring to the re- 
turn of the previous year, and making it one year older. This wit- 
ness, however, is in direct conflict with the complainant himself, 
who testifies that he personally made no return, either in 1893 or 
in 1894. Wiley testifies that in 1891 he put complainant's âge at 
71, because complainant told him that he was bom from 1820 to 
1825. Upon the other hand, défendants examined George W. White; 
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who testiâed that he was deputy assessor 10 years. He took tJie 
assessment of complainant in 1887 and 1888, and testifies that he 
took no man's âge without making inqniry, and that he never re- 
ported any man's âge differently from what it was stated to him. 

Hère we hâve, in officiai census returns, in retums of the draft 
from the war department, in local assessment retums, taken sever- 
aUy, at différent times, hy différent sets of officiais, acting inde- 
pendently of each other, ail thèse together covering a period of more 
than 70 years, a concurrence of statements made upon data some of 
which was furnished by complainant's foster father and the rest by 
the complainant himself, ail pointing to 1820, when Eliza liongworth 
was a mère child, less than 11 years of âge, as the date of com- 
plainant's birth. And thèse statements agrée exactly with com- 
plainant's famUy record and his copy of his letter to Mrs. Magg 
before they were so altered as to correspond with the date indis- 
pensable to the complainant's bastard claim. This concurrence is 
not fortuit ous. The force of thèse statements cannot be broken. 
They give the lie to the prêteuse that the complainant or his foster 
father at any time in good faith understood that he was bom in 
1823 or 1824 or 1825, and they establish beyond a peradventure that 
their true understanding was that complainant was bom July 2, 
1820, when Eliza Longworth was but 10 years and 7 months old. 
The complainant's foster father knew exactly when the complain- 
ant, an infant, was left at his house, and therefore his understand- 
ing as evidenced by the earlier census retums, — ^the flrst one made 
in 1820, — when there was no conceivable motire for falsification, 
imports absolute verity. The silent, but irréfutable, testimony of 
thèse several officiai returns is of itself sufficient to reveal the utter 
dishonesty and falsity of the case attempted to be made out on be- 
half of the complainant. 

There is one witness, however, whose testùnony, if true, is ab- 
solutely and entirely conclusive agalnst the complainant's claim. 
That witness is William J. Flagg, who was the husband of Eliza 
Longworth. Upon his oath he says that she was a -vdrgin when he 
married her. That this testimony is tnit this court has not the 
least doubt. The only answer to it is a sneer and a tirade against 
him as an adventurer, who married for money. He was a lawyer 
in good standing and practice in New York City. He came to Cin- 
cinnati on a visit to his sister, who was the wife of A. E. Gwynne, 
Judge Bellamy Storer's law partner, and himself an excellent lawyer 
of high standing. He met Miss Eliza Longworth, and courtship and 
marriage foUowed. His nièce is Mrs. Cornélius Vanderbilt. He is 
of good family, and there is nothing in himself or in his surround- 
ings to justify the vitupération cast npon him. 

But, passlng now from the facts to the law of this case, the fol- 
lowing propositions are so well established as to be part of the 
settled law : 

1. The law resorts to hearsay évidence in cases of pedigree, 
upon the ground of the interest of the déclarants in the persons 
from whom the descent is made out, and their conséquent interest 
in knowing the connections of the family. The rule of admission 
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Is, therefore, restricted to the déclarations of deceased persona 
wh.0 were related by blood or marriage to tlie person, and in that way 
interested in the succession in question. Greenl. Ev. § 103. 

The rule is stated in Taylor on Evidence (volume 1, § 579), as fol- 
lows: 

"ïtiough It was long doiibtfui whetlier the déclarations of servants, friends, 
and neighbors migM not be reeeived, the settled rule of admission is now 
restricted to hearsay proceeding from persons who were de jure related 
by blood or marriage to the family in question, and who, consequently, may 
be supposed to hâve had the greatest interest in seeking the best opportunlty 
for obtaining, and the least reason for falsifying, information on the subject." 

In Blackbum v. Crawfords, 3 Wall. 175, Justice Swayne, pro- 
nouncing the opinion of the suprême court of the United States, 
after quoting the passage from Greenleaf above cited, added, "It 
is well settled that before the déclaration can be admitted the 
relationship of the déclarant to tlie family must be established 
by other testimony," citing 1 Tayl. Ev. § 576. Blackbum v. Craw- 
fords, is cited with approval in Fulkerson v. Holmes, 117 U. S., at 
page 397, 6 Sup. Ct. 780, where several other cases to the same 
point are cited. The application of this rule, even if it be admit- 
ted that it applies in cases of illegitimacy, wipes ont ail the hear- 
say évidence offered for complainant (excepting évidence of rumors, 
which is relevant only on the one point hereinbefore pointed out, 
and available for no other purpose whatever), and leaves only évi- 
dence tending to prove statements made by members of the Long- 
worth family. That évidence bas already been suflSciently con- 
sidered. 

2. The rule that hearsay is admissible in cases of pedigree is lim- 
ited to cases of legitimate relationship. In such cases the pre- 
sumption is that déclarations by deceased members of the family 
are true, because ordinarily there is no motive for false statements, 
as there is likely to be in cases of illegitimacy. In Orispin v. 
Doglioni, 3 Swab. & Tr. 44, decided by Sir G. Cresswell in 1863, 
the question was as to the right of succession to property, the dé- 
cèdent having been a citizen of Portugal, where, under the law, 
bastards inherited from the father in default of lawful issue. The 
plaintiff claimed to be the bastard son of the décèdent, and there- 
fore entitled, under the law of Portugal, to bis personal property. 
The défendant was a sister of the décèdent, and denied that the 
plaintiff was his son. The déclarations of a brother of the de- 
ceased, tending to show that the plaintiff was the bastard son of 
the deceased, were offered. The judge said : 

"I can well understand that where a matter is likely to be discussed and 
well known in a family, a member of the family may be allowed to give évi- 
dence of it; but in this case plaintiff, according to his own account, is fllius 
nuUius by our law. The question is whether a déclaration of one member 
may be admitted to another member of having had iutercourse. with a woman, 
and having had a child by her. I think it ought to be excluded." 

Where a relationship is acknowledged as a matter of fact, and 
its lawfulness only is disputed, hearsay from members of the fam- 
ily may be introduced to show that such relationship was lawful 
or was not lawful. But hearsay cannot be introduced to estab- 
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lish an unlawful relationship per se, where a lawful relationsliip 
is not claimed. There are cases in which testimony as to décla- 
rations of members of the family bas been admitted to show tliat 
the claimant Avas a bastard. But on examination it will appear 
that in those cases the testimony was introduced, not to show bas- 
tardy per se, as a ground of claim, but to dispute a claim of legiti- 
macy. Vowles y. Young, 13 Ves. 147; Goodright v. Moss, Cowp. 
593; Murray v. Milner, 12 Ch. Div. 845; Jewel v. Jewel, 1 How. 
219; Haddock v. Eailroad, 3 Allen, 298. In Doe t. Barton, 2 
Moody & R. 28, the déclarations of illegitimate relations were re- 
jected. See, also, Barnum v. Barnum, 42 Md. 251, 304 ; Richmond 
V. State, 19 Wis. 307; and Shoppert v. Nierle (Neb.) 63 N. W. 383. 
The only exception to the rule is in India, where, under Act 2 of 
1855, § 47, déclarations of illegitimate members of the family, and 
also of persons who, though not related by blood or marriage to 
the family, were intîmately acquainted with its members, were 
made admissible after the death of the déclarants in the same 
manner and to the same extent as those of deceased members of 
the family. But that is a statutory rule. Whether illegitimacy 
is reputable in that country, and the statute was for that reason 
enacted, or whether it was enacted because Great Britain makes 
her experiments, in législation as in other matters, upon her col- 
onies and dependencies, it is not of importance to inquire. Un 
der the application of the rule in force hère, what was left of com- 
plainant's case under the first proposition of law is entirely barren 
of proof. 

3. Even if every fact claimed in support of the complainant's 
case were established by compétent and conclusive évidence, there 
would be no equity in his claim. This proposition was fully con- 
sidered and passed upon by this court in this case upon excep- 
tions to the bill. See 67 Fed. 182. Upon the authority of Gibson 
V, McNeely, 11 Ohio St. 131, it was then held that under the clause 
in Mr. Longworth's will devising two-twelfths of his estate in trust 
for the benefit of his daughter, Eliza L. Flagg, during her life, with 
remainder to the "issue of her body surviving her," complainant 
could not take, for the reason that, even if he were the illegitimate 
son of Eliza L. Flagg, he would not be included in the meaning of 
the phrase, "the issue of her body surviving her." That phrase 
applies only to legitimate children. An elaborate brief has been 
flled for the complainant in support of the contention that under 
the statute of descents of 1853, in force when Nicholas Longworth's 
will was made, a bastard could inherit directly from his mother's 
parents, assuming both the parents and the bastard to hâve sur- 
vived the bastard's mother. It is to be remarked right hère that, 
if the complainant takes at ail under the will of Nicholas Long- 
worth, it is not from Mrs. Flagg, but from Mr. Longworth, under 
the terms of the devise. The statutory proposition referred to is 
as follows: 

"Bastards sliall be capable of inheriting or of transmitting inlieritance on 
the part of their mother in like manner as if they had been bom in lawful 
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wedlock. And if the mother be dead, the estate of sueh bastard shall descend 
to the relatives on the part of the mother as if the intestate had Ijeen 
legitimate." Laws Ohio 1853. 

The contention for the complainant îs that under this statute he 
might receive from or transmit to lineal ascendants or descendants 
of his mother. Counsel for défendants insist that the true con- 
struction is that the bastard and his descendants might receive 
from his mother, and that he might transmit to his mother, and 
that it reaches no further. That, in my opinion, is the true con- 
struction. It seems to me to be the settled law of Ohio under Lit- 
tle V. Lake, 8 Ohio, 289, wMch was foUowed as an established rule 
of property in Gibson v. McNeely, 11 Ohio St. 131, and in Hawkins 
V. Jones, 19 Ohio St. 22. I am unable to concur in the proposition 
made by counsel for the complainant that the statute referred to 
qualifies the rule laid down in Gibson v. McNeely. The rule there 
stated is positive and unequivocal. It is a rule of property estab- 
lished by the suprême court of the state, and binding upon the 
fédéral courts. It results that there can be no construction of 
the facts in this case which vFOuld entitle the complainant to take 
under the devise to the issue of the body of Eliza Plagg. 

To put the case in a nutshell : If ail the facts as claimed for the 
complainant be conceded in every particular, he has no standing 
upon the proper construction of the law. On the other hand, if 
the law be conceded to be, in every particular, as claimed for the 
complainant, he haa no standing upon the proper construction of 
the facts. In short, in whatever aspect the case may be viewed, 
there is no merit in it. It has been considered not only upon the 
testimony, compétent and relevant, and upon the law, but also upon 
the testimony, compétent and incompétent, relevant and irrelevant, 
for the reason that the complainant's claim assails the character 
and réputation of the family to which the défendants belong, and 
it hurts the living by charging infamy upon one of their dead. In 
its effect — I refer not to motive or intent — such a case and such a 
claim, unfounded either in fact or in law, must be regarded as more 
cruel than the grave. The défendants are entitled, therefore, not 
merely to be discharged upon the application of technical rules of 
évidence and upon the law, but also to complète vindication upon 
the case as presented, in order that their family name and honor, 
and the memory of their dead, may remain to them unsullied and 
unstained by the mass of hearsay and rumor and scandai and false- 
hood which has been marshaled against them. 

The bill will be dismissed, at the cost of the complainant. 



ZIMMERMAN v. MASONIC AID ASS'N OF DAKOTA. 

(Circuit Court, D. Nebraska. June 29, 1896.) 

No. 264. 

1. LiPB Insurance — Phoof of Bt-Laws of Association — Provkd Copies, 

In an action against an aid association to recover life Insurance under a 
certificate whicli refers to the by-laws of the association and mates them 
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a part of the contract, such by-laws may be shown by a proved copy, 
and it is not necessary to introduce the original booiîs of tbe association. 

2. Samb — Suicide — Estoppbl bï Pkoofs op Death. 

Wbere, in an action on a policy which excepts suicide from the rislcs 
insured against, the défendant introduces. as part of the proofs of loss, 
the verdict of the eoroner's jury that the insured liilled himself under an 
insane impulse, this does not estop défendant from showing the fact to 
be otherwise. 

8. Same — Répugnant Provisions in Coktiiact. 

Where the application provided that, in case of death by suicide, the 
contract should be "null and void," but the by-laws of the association, 
which were made a part of the contract, declared that In case of suicide 
"sane or Insane," the certiflcate should be vold, except that the benefl- 
ciaiy should be entitled to the amount paid in, but that the board of di- 
rectors mlght, at their option, waive this provision, and pay in full, held, 
that there was no such repugnancy between thèse provisions as to render 
the latter whoUy nugatory, and that if both were construed to apply to 
a suicide while sane, the most that could be claimed for plaintlfE was 
that the provision in the by-laws for liability for the amount paid in 
should prevail. 

This was an action at law by Catherine Zimmerman against the 
Masonic Aid Association of Dakota upon two certiflcates of mem- 
bership therein, issued to Gottlob Zimmerman. Submitted on mo- 
tion for new trial. 

J. W. West and Charles Ogden, for plaintifl. 
Hall, McCulloch & Clarkson, for défendant 

SHIRAS, District Judge. This case was tried to the court, a 
jury trial being waived by the parties, and the facts were found in 
writing. The action is based upon two certiflcates of membership 
in the défendant company issued to Gottlob Zimmerman; the 
same being, in effe«t, policies of Insurance upon the life of said 
Zimmerman, payable to his wife. The évidence proved that Zim- 
merman took his own life; in other words, killed himself by a pistol 
shot intentionally flred with the purpose of ending his life. In 
the application signed by the deceased, it is expressly provided 
that, "if death shall resuit from suicide," the agreement of Insurance 
shall be and become null and void. In the certiflcates of member- 
ship issued to the applicant it is provided as f oUows ; 

"That the Masonic Aid Association of Dakota in considération of the rep- 
résentations and agreements made in the application for membership, bear- 
Ing even number herewith, * * * doth issue this certiflcate and consti- 
tute Gottlob Zimmerman, of Omaha, county of Douglas, state of Nebraslia, 
a member of division A of said association wlth ail the rights, privilèges, and 
benefits of the same, upon the conditions contained in the application for 
membership and the by-laws of the association, which constitute a part of 
this contract, in the same manner and extent as if they were printed in the 
body of this certiflcate." 

From the évidence submitted on the trial, the court found that 
the by-laws of the défendant company contained the following sec- 
tion: 

"If a member of this association shall commit suicide, whether at the time 
he be sane or insane, then his certiflcate shall become nuU and void, and oi' 
no effect, except that in every such case there shaU be payable to the bene- 
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flciary of sald member a sum equal to the amount he had pald to the associa- 
tion; but the board of directe rs may, at their option, walve this section, 
and pay the claim in fuU." 

As the fact appeared that Zimmerman had intentionally talien 
his own life, the court held that this provision of the by-laws of 
the défendant association defeated ail right of recovery on the 
certiflcates of membership issued to him, except for the sum paid 
by him to the association. 

In support of the motion for new trial, it is urged that there 
was not suflacient or compétent évidence offered by défendant of 
the adoption or existence of the by-lavi^s of the association, and that 
the court erred in admitting in évidence a printed copy of the by- 
laws; it being claimed that the original record on the books of 
the association should hâve been produced. It will be remembered 
that the contracts of Insurance sued upon by plaintiff expressly 
make the by-laws of the association part thereof, and they form, 
therefore, part of the contracts which the plaintiflE introduced in 
évidence, and upon which she relied as the basis of her claims. 
The testimony of the secretàry of the défendant association proved 
that the printed copy of the by-laws ofEered in évidence was a 
correct copy, and that thèse printed copies were fumished to the 
parties taking Insurance in the défendant association. The évi- 
dence showed that the home ofiSce of the défendant was at Sioux 
Palis, in South Dakota, at which place the books of the association 
were kept. As Sioux Falls is distant more than 100 miles from 
Omaha, the place of trial, the défendant could hâve taken the tes 
timony of the secretary by déposition at Sioux Falls, where he ré- 
sides, and could hâve called upon the secretary to attach to his 
déposition a copy of the by-laws. Instead of so doing, the secre- 
tary was brought to Omaha as a witness before the court, and he 
produced a printed copy of the by-laws, which he testifled was a 
correct copy thereof. His testimony to the accuracy of the copy 
was certainly compétent and suflSicient, and the question is there- 
fore narrowed down to the proposition that a proved copy could 
not be used in évidence, but that it was incumbent upon the de- 
fendant to produce the original books, wherein the record of the 
by-laws is kept; the same forming part of the records kept at the 
home oflSce. If it be the rule, as is claimed on behalf of plaintiff, 
that the original record or the original by-laws themselves must 
always be produced at the place of trial, then it might be placed 
beyond the power of the défendant to furnish the évidence. It 
cannot be possible that a corporation can be required to produce 
its original books or records at every time and place when and where 
a suit may be pending, no matter how distant from its home office. 
There may be cases, involving spécial issues, wherein the production 
of the original books at the place of trial may be necessary to effectu- 
ate justice between the parties, but ordinarily, in cases like that 
now before the court, copies of the articles or by-laws of a corpora- 
tion, duly proven, may be received in évidence without requiring 
the production of the originals before the court. 

It is next urged, in support of the motion for new trial, that the 
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court should hâve found the fact to be that, if Zimmerman killed 
himself, ke did so under an insane impulse; that being the finding 
of the coroner's jury. Upon the trial it appeared that the verdict 
of the coroner's jury was sent to the défendant company at its re- 
quest, as part of the proofs of death. Tt is now claimed that, as 
the proofs of death so fumished were introduced in évidence by the 
défendant, it is estopped from questioning the finding of the cor- 
oner's jury. Thèse proofs were offered to show the claim made by 
the plaintiff at that time, to wit, that the insured had died by his 
own hand, which was compétent upon the issue made on the trial 
whether Zimmerman's death was due to an accident. The intro- 
duction thereof in évidence formed no basis for an estoppel against 
the défendant, for the plaintiff was net in any way misled or prej- 
udiced thereby, and the utmost that plaintiff could claim would be 
that the proofs of death, including the verdict of the coroner's jury, 
were évidence to be considered, together with ail the other facts up- 
on the issues in the case. 

The last ground relied upon in support of the motion for new trial 
présents the only question upon which doubt may exist touching 
the ruling of the court upon the trial, and it arises upon the con- 
struction to be given to the provisions in the application and in the 
by-laws with regard to the effect of suicide upon the validity of the 
Insurance. In giving judgment for the défendant upon the facts 
found, the court relied upon the provisions of the by-laws to the 
effect, if the assured committed suicide, sane or insane, the policy 
became void; but the company would be liable to repay the sums 
received as premiums upon the policy. Upon part of the plaintiff 
it is strongly urged in argument that the provisions in the applica- 
tion and in the by-laws upon the effect of suicide are contradictory, 
and therefore that provision most favorable to the assured is to be 
given effect; or, if the provisions of the application and of the by- 
laws are not strictly contradictory, they are so worded as to be lia;- 
ble to confuse and mislead the assured, and therefore the court 
will and should adopt the construction most favorable to the as- 
sured. The theory of the plaintiff is that, notwithstanding the 
provisions of section 29 of the by-laws, the assured had the right 
to assume that the policy would only be avoided by a suicidai death 
according to the strictly légal meaning of that term, which would 
be a violation of the clause in the application. This construction 
of the policy wholly nullifles the provisions of section 29 of the by- 
laws. The theory of the plaintiff is that her right of recovery is not 
barred by the provisions in the application to the effect that, if Zim- 
merman committed suicide, the policy should become void, because 
Zimmerman was insane when he took his own life, and therefore 
could not commit suicide, and that the provisions of section 29 of 
the by-laws must be held to be of no force, because they conflict 
with the provisions of the application. 

The view taken upon the trial by the court was that the provi- 
sions in the application were intended to apply to cases of suicide, 
using that term in its strictly légal sensé, and meaning therebj 
that, if the insured took his own life, having sufBcient mental 
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power to know, intend, and be responsible for the conséquences of 
his act, the contract of insurance would be rendered wholly void, 
and the premiums paid Would be f orfeited to the company, and that 
the provisions of section 29 of the by-laws were intended to cover 
cases wherein the party taking his own life was either clearly 
insane and irresponsible, or wherein the party was at least so un- 
balanced in mind as to render it doubtful whether he deliberately 
and intentionally took his own life or not, in which classes of cases 
it would be optional with the company whether payment should be 
made or not, but in case payment in full was refused, the company 
must return a sum equal to the premiums received. This construc- 
tion gives force to ail the provisions of the contract of insurance, 
whereas, that contended for by the plaintiff requires the court to 
wholly ignore the provisions of the by-laws. To sustain the prop- 
osition that certain provisions of a contract may be disregarded, 
because they are in conflict with others therein found, the contra- 
diction must be such that both provisions cannot be sustained, 
and therefore one or the other must be rejected. There is no con- 
flict between the provisions of the application and the by-laws with 
regard to the effect of légal suicide upon the right of recovery of 
the face of the policy. In case of suicide, the right of recovery 
of the face of the policy is wholly barred. The provision in the 
application does not deal with cases wherein the party taking his 
life was insane, but that is covered by the section of the by-laws. 
There does not, therefore, exist such clear and manifest repugnancy 
between thèse clauses of the contract as to require the rejection 
of one, in order that the contract may be held to be enforceable, 
nor can it be successfully maintained that the clauses are so con- 
fusing that Zimmerman mu^ hâve been misled, to his injury, when 
he accepted the certiâcate of membership in the défendant com- 
pany. If it be assumed that he had in mind, when he accepted the 
policies, the question whether, in case he took his own life, the 
same would be enforceable, it must be also assumed that he would 
fairly construe the provisions of the contracts of insurance upon 
that subject, and, so doing, he would be notifled that, in case he 
took his own life when sane, no recovery could be enforced for the 
face of fhe policy, but, if he took his own life when insane, then the 
company would be liable for the amount of the premiums paid, but 
that it would be optional with the company whether it would pay 
the face of the policy or not. It is true that, according to the strict 
wording of the provision in the application and in the by-laws, 
there seems to be a conflict in case of suicide, in that in the applica- 
tion it is declared that, in case of suicide, the policy shall become 
void and ail payments shall be forfeited to the company, whereas, 
in the by-laws it is declared that in case of suicide, sane or insane, 
the policy shall become void, but the company shall be liable for 
a sum equal to the premiums paid. The only conflict between 
thèse provisions, if both are held to be applicable to cases of suicide 
committed by one not insane, is lu regard to recovering back the 
premiums paid. As already pointed ont, in cases of suicide by 
sane persons, recovery of the face of the policy cannot be enforced 
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under the provisions of the application, or mxdfiv those of the by- 
laws; and, admitting that tlie proTisions in question are in conflict 
upon the matter of the right of recovery of the premimns paid, 
the utmost that can be claimed is that, upon this point of conflict, 
the construction most favorable to the assured must be adopted, 
or, in other words, that in such case it must be held that a liability 
for a sum equal to the premiums paid exists against the company. 
Upon the trial it was held that plaintiiï was entitled to this 
amount, and therefore a new trial should not be granted unless 
it appears that the plaintifl is entitled to a judgment for the face 
of the certiflcate or policies; and, as the évidence clearly proved 
that Zimmerman took his own life, I can see no ground for holding 
that the company is liable for the face of the policies. The motion 
for new trial is therefore overruled. 



WINGAÏE V. ORCHARD. 

(Circuit Court of Appeals, Nlnth Circuit. June 1, 1896.) 

No. 266. 

Nationai- Banks — Insolvenct— Assessment against Shareholdbes — Set-Off- 
A holder of stock in a national banli is not entitled to offset against an 
assessment ordered by the comptroller upon his stock the amount of his 
deposits at the time the bank beeame insolvent. 

In Error to the District Court of the United States for the West- 
ern Division of the District of Washington. 

This was an action at law by Robert Wingate, as receiver of an 
insolvent national bank, against George F. Orchard, a stockholder 
therein, to recover the amount of an assessment ordered by the 
comptroller of the currency upon the defendant's stock. By the 
judgment below, défendant was allowed to set ofE against this as- 
sessment the amount of his deposits in the bank at the time it be- 
eame insolvent, and the plaintifE brought error. 

Doolittle & Fogg, for plaintiff In error. 
John P. Hartman, Jr., for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge. The sole question presented and argued 
by counsel in this case is whether or not a holder of stock of an 
insolvent national bank is entitled to offset against an assessment 
upon his stock, ordered by the comptroller of the currency, the 
amount of his deposits in the bank at the time it beeame insolvent. 
The court below held that the stockholder is entitled to offset 
against such assessment the amount of such individual claim 
against the bank, and to review that ruling the présent writ of 
error was brought. We are of opinion that the ruling was erro- 
neous. The statute of the United States providing for the asso- 
v.75F.no.4 — 16 
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ciation of pensons for carrying on the business of banking prorides, 

among other things, that: 

*'At least flfty per centum of the capital stock of every association sball be 
paid In before It sball be authorized to commence business; and the re- 
mainder of the capital stock of such association shall be pald in Installments 
of at least ten per centum each on the whole amount of the capital, as fre- 
quently as one installment at the end of each succeedlng month from the tlme 
it shall be authorized by the comptroUer of the currency to commence busi- 
ness; and the payment of each installment shall be certified to the comptroller, 
under oath, by the président or cashier of the association." Rev. St. § 5140. 

When the last of such installments is paid, the stock is fuUy paid 
for, and the capital of the bank equals at least the face value of its 
stock. But the statute providing for such banking iastitutions pro- 
ceeds to impose upon those who shall subscribe for their stock an 
additional liability. It does so in thèse words: 

"The shareholders of every national banking association shall be held in- 
dividually responsible, equally and ratably, and not one for another, for ail 
contiacts, debts, and engagements of such association, to the extent of the 
amount of their stock therein, at the par value thereof, in addition to the 
amount invested in such shares" (with certain exceptions not applicable to the 
présent case). Rev. St. § 5151. 

It was to enforce this additional liability that the comptroller of 
the currency directed the assessment, to enforce which the présent 
suit was brought in the court below. The évident object of the 
statute is to provide a fund equaling in amount, but in addition to, 
the face value of the stock, to make good ail contracts, debts, and 
engagements into which such association may enter, and, to that 
extent, it makes every shareholder individually responsible, equally 
and ratably, and not one for another. The fund thus provided for 
is not intended for any particular créditer, but to make good ail 
contracts, debts, and engagements of such association, equally and 
without any préférence. But unlike the voluntary obligation of 
the shareholder to pay for the stock for which he subscribes, and 
with which f unds the business of the bank is to be conducted, the ad- 
ditional or double liability imposed by section 5151 of the Revised 
Statutes is to be called for only for the purpose of making good the 
contracts, debts, and engagements of the bank. If necessary for 
that purpose, that liability is to be enforced pursuant to the pro- 
visions of section 5234 of the Eevised Statutes; that is to say, 
through a receiver acting under the direction of the comptroller of 
the currency, — such receiver having been appointed by the comp- 
troller pursuant to the provisions of that section, and of sections 
5226 and 5227 of the Revised Statutes. The fund thus provided for, 
in the event of the liquidation and winding up of the aflairs of the 
bank, equal in amount to the face value of the stock, and imposed 
for the express purpose of making good the contracts, debts, and 
engagements of the association, is manifestly a trust fund, to a pro 
rata share of which ail creditors are equally and equitably entitled. 
Obviously, to permit a holder of stock in such a bank to offset' 
against an assessment for the additional liability thus imposed 
upon him as such holder the amount of his deposits in the bank, 
in respect to which he is no more entitled than any other creditor, 
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would be, in effect, to make Mm a preferred créditer. If the amount 
of his deposits should equal the par value of his stock, the allow- 
ance of such an offset would be, in effect, to pay him in full the 
amount of his deposits; and, if his deposits are less than the par 
value of his stock, the effect would be to pay him in full, to that 
extent, whereas the other depositors may peceive little or nothing. 
Such was not the intention of congress in imposing, as it did, by 
section 5151 of the Eevised Statut es, upon the shareholders of every 
national banking association, in addition to the amount invested in 
such shares, a liability for aU contracta, debts, and engagements 
of such association, to the extent of the amount of their stock there- 
in, at the par value thereof. On the contrary, the purpose was, as 
has been said, to provide a fund to which ail creditors should be 
entitled to look upon equal terms, and in which, in the event of 
disaster, ail creditors, without préférence to any, should be enti- 
tled to share pro rata. There is nothing in the case of Scott v. 
Armstrong, 146 U. S. 499, 13 Sup. Ct. 148, relied upon by counsel 
for the défendant in error, and which they say was the basis of 
the ruling of the court below, opposed to the views hère expressed. 
In that case no question arose in respect to any holder of stock in 
a national bank. There the Fidelity National Bank of Cincinnati 
had loaned the Farmers' & Merchants' Bank $10,000, at a discount 
at the rate of 7 per cent, per annum for 90 days, under an a^ree- 
ment that the money so borrowed, less the discount, should be 
placed to the crédit of the Farmers' Bank on the books of the Fidel- 
ity Bank. The promissory note there in suit was executed accord- 
ingly, dated and discounted on June 6, 1887, and the proceeds, |9,- 
819.17, were placed to the crédit of the Farmers' Bank, upon the 
books of the Fidelity Bank, to meet any checks or drafts of the 
Farmers' Bank, and to pay the note when it became due. After- 
wards, and before June 20th, the Farmers' Bank drew against the 
deposit the sum of f 1,009.23; and the balance, $8,809.94, remained 
to the crédit of the défendant to meet the note, and was so to its 
crédit at the time the receiver was appointed. Upon the maturity 
of the note, and before suit was brought, défendant tendered the 
receiver the sum of $1,190.06, the balance due on the note, and kept 
the tender good. The coiu*t held that the crédits between the banks 
were reciprocal, and parts of the same transaction, in which each 
gave crédit to the other on the faith of the simultaneous crédit, 
and that the principle applicable to mutual crédits applied. 

"It was, therefore," sald the court, "the balance upon an adjustment of the 
accounts, which was the debt, and the Farmers' Bank had the right, as against 
the receiver of the Fidelity Bank, although the note matured after the suspen- 
sion of that bank, to set off the balance due upon Ita deposit account, unless 
the provisions of the national banking law were to the contrary." 

And the court proceeded to show that the provisions of sections 
5234, 5236, and 5242 of the Revised Statutes, which were relied 
upon by counsel as forbidding the set-ofï, did not do so. 

"TJndoubtedly," said the court, "any disposition by a national bank, being 
insolvent or in contemplation of insolvency, of its choses in action, se- 
curities, or other assets, made to prevent their application to the payment 
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of its circulating notes, or to prefer one créditer to another, is forbid- 
den; but liens, equities, or rights arising by express agreement, or implled 
from tlie nature of tlie dealings between the parties, or by opération of 
lavv, prier to insolvency, and not in contemplation thereof, are not invalidated. 
The provisions of the aet are not directed against ail liens, securities, pledges, 
or equities, whereby one créditer may obtain a greater payment than another, 
but against those given or arising after, or in contemplation of, Insolvency. 
Where a set-off Is otherwise valid, it is not perceived hovr its allowance ean 
be considered a préférence; and it Is clear that It Is only the balance. If any, 
after the set-ofC is deducted, which can justly be held to form part of the 
assets of the Insolvent. The requirement as to ratable dividends is to make 
them from what belongs to the banl;, and that whlch at the time of the 
insolvency belongs of right tq the debtor does not belong to the bank." 

AU of thisi while controUing as authority, and perfectly sound in 
principle, has not, in our opinion, any application to the facts of 
the présent case. But the views we hâve expressed do ând sup- 
port in a décision of the suprême court, reported in IIS U. S. 634r- 
653, 7 Sup. et. 39. It is the case of Delano v. Butler, where the 
court distinguished the assessment imposed upon the stockholders 
by their own vote, for the purpose of restoring their lost capital, as 
a considération for the privilège of continuing business, and to 
avoid liquidation under section 5205 of the Revised Statutes, and 
the assessment provided for by section 5151, saying: 

"The assessment, as made under section 5205, Is voluntary,— made by the 
stockholders themselves, paid Into the gênerai funds of the bank as a fur- 
ther investment in the capital stock, and disposed of by its offlcers in the 
ordinary course of its business. It may or may not be applied by them to 
the payment of creditors, and. In the ordinary course of business, certainly 
would not be applied, as in cases of liquidation, to the payment of creditors 
ratably; whereas, under section 5151, the individual llability does not arise, 
except in case of liquidation, and for the purpose of wlnding up the afCairs of 
the bank. The assessment under that section Is made by authority of the 
comptroUer of the currency, is not voluntary, and can be applied only to the 
satisfaction of the creditors, equally and ratably. If the claim in the présent 
case were allowed, it would foUovir that, in every case, payments made by 
stockholders for the purpose of restoring the impaired capital would be con- 
sidered as crédits on the ultimate individual responsibility of shareholders, 
and the whole efflciency of the provisions of section 5151 for the protection of 
the creditors of the company at the time of liquidation would be destroyed. 
The obligations of the shareholders under the two sections are entirely di- 
verse, and payments made under section 5205 cannot be applied to the satis- 
faction of the individual responsibility secured by section 5151." 

For similar reasons, neither can the individual daim of the stock- 
holder against the bank for moneys deposited by him therein be 
offset against his responsibility to aU of the creditors secured by 
section 5151. See, also, Hobart v. Gould, 8 Fed. 57, and cases there 
cited. The judgment of the court belovr, of May 22, 1895, allowing 
the set-off in question, is accordingly reversed. 



WESTMOEELAND v. PREPEREED AOO. INS. CO. 

(Circuit Court, N. D. Georgia. June 5, 1896.) 

Accident Insurance— Cause op Death. 

A policy was issued to one W., insuring him against death from bodlly 
Injury caused solely by external, violent, and accidentai means, but stip- 
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ulatiiig that there should be no liabllity for injury resulting from any- 
thing "accidentally or otherwise taken, * • * absorbed, or inhaled, 

* * * or resulting, either directly or Indirectly, -wholly or in part, from 

* * * médical or surgical treatment" In an action on the policy after 
W.'s death, it was alleged in the déclaration that in order to relieve him 
from the pain of a surgical opération a physician administered chloroform 
to W. in a proper way, and that before he came under its influence, from 
it and some unknown cause combined, he suffocated and died; that death 
would not hâve resulted from the chloroform alone, but did resuit from 
the opération of the chloroform, acting in an unusual way, and the un- 
known cause. Held, that the déclaration stated no cause of action. 

Goodwin & Westmoreland, for plaintiff . 
Payne & Tye, for défendant. 

NEWMAN, District Judge. The plaintiff brings her suit on an 
accident insurance policy issued to her husband by the défendant 
Company. The insured died on the 12th day of July, 1895. The 
case is now heard on a demurrer which is interposed on the ground 
that the déclaration sets forth no cause of action. The case, as 
made by the déclaration and the amendments thereto, is this: A 
policy of insurance, issued to the insured in his lifetime, and which 
was in force at the time of his death, granted him insurance, in the 
Bum of |5,000, in considération of certain annual premiums, against 
death from bodily injury caused solely by external, violent, and ac- 
cidentai means. By the terms of the policy it was stipulated that 
there should be no liability on the part of the company in case of 
death from certain enumerated causes, — among them, "injury, fa- 
tal or nonfatal, resulting from * » • anything accidentally or 
otherwise taken, administered, absorbed, or inhaled"; also, "death 
* * * resulting, either directly or indirectly, whoUy or in part, 
from • * * médical or surgical treatment." The death of the 
insured occurred in this way: He was suffering from protruding 
piles, and it was necessary to replace the same. To relieve him 
from the pain this would cause, a compétent physician proceeded, 
in a proper way, to administer chloroform in à proper quantity. 
Before the insured was under the influence of the chloroform, bût 
from it and an unknown cause combined, he suffocated, became 
black in the face, gasped, and died. It is alleged that death would 
not hâve resulted from the action of the chloroform alone, but it 
was from the co-operation of the known cause — chloroform acting 
in an unusual and unéxpected way — and an unknown cause that 
death resulted. 

In the ârst place, waiving for the moment the exceptions in the 
policy, was the death the resuit of "bodily injury caused solely by 
external, violent, and accidentai means"? While it is true that 
the policy will be given a construction favorable to the insured, so 
far as is consistent with the ordinary and usual meaning of the 
terms employed, still it is incumbent on the beneflciary bringing suit 
on the policy to show that the cause of death was such as would 
bring it within the language of the policy, so construed. Insur- 
ance Co. V. McConkey, 127 U. S. 661, 8 Sup. Ot. 1360. Conceding 
that the external violence need not necessarily be force from with- 
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out, such as a fall or a blow, but would embrace deatb from such 
causes — if not expressly excepted in the policy— as the accidentai 
inhalation of illuminating gas (Bayless t. Insurance Co., Fed. Cas. 
No. 1,138), or from a pièce of beef steak passing accidentally into 
the windpipe (Accident Co. v. Eeigart [Ky.] 23 S. W. 191), still it 
would require quite a broad and libéral construction of this ex- 
pression to extend it to the cause of death in his case. The lan- 
guage of the policy is, "Caused solely by external, violent, and acci- 
dentai means"; and the statement in the déclaration hère is that 
death did not resuit solely from the known cause, — that is, the ad- 
ministration of chloroform, — but that "death was not caused by its 
administration, nor by said disease, but was caused by something to 
petitioner unknown, in conjunction with the unusual and unforeseen 
action of chloroform, and that said chloroform would not hâve pro- 
duced death, except for the intervention and co-operation of said 
unknown cause." So that if even the action of the chloroform, operat- 
ing in an unusual, unexpected, and unforeseen way, could be said to 
be external, violent, and accidentai means, it was not the sole cause 
of death. But does the co-operation of an unknown cause with a 
known cause strengthen the plaintiff's case? Oertainly it will not 
be contended that under a policy like this there can be a recovery 
where the case stands entirely on death from an unknown cause. It 
is incumbent on the plaintiff in such a suit to show that death re- 
sulted from "external, violent, and accidentai means," and, in order to 
do this, show death in a particular way which comes within this lan- 
guage. The unknown cause might be one of the very things against 
which the company did not intend to insure. The policy is limited 
in its scope, and the cause of death must come within the limitation. 
It seems, therefore, that the combination of an unknown cause of 
death with a known cause, which was not the sole cause of death, 
and which of itself would not hâve had such resuit, could not make 
any stronger case of liability than either of the two considered 
separately. 

It is hardly necessary, however, to discuss this case in the fore- 
going view, for the reason that the cause of death cornes clearly 
within two of the exceptions in the policy, as to which it is stipulated 
there shall be no liability on the part of the company. It excepts 
injury, "fatal or nonfatal, resulting from » » » . anything acci- 
dentally or otherwise taken, administered, absorbed, or inhaled." 
jN^ow, so far as any facts are set out in the plaintiff's pétition, and the 
amendments thereto, it seems that no other conclusion can be 
reached than that the death of the insured resulted from the inhala 
tion of chloroform. While it is alleged that an unknown cause co- 
operated with the usual eflect of the chloroform in producing death, 
no fact whatever is stated in support of this allégation. So far 
as the facts are shown, chloroform was administered in a proper 
way, and the insured suflocated, gasped, and died. Anotlier excep- 
tion in the policy is as to "death * * * resulting, either directly 
or indirectly, wholly or in part, from any of the following causes or 
conditions, or while so engaged or affected: » « * IMedical or 
surgical treatment." Now, this expression, "médical or surgical 
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treatnient," of course, must hâve such meaning as that it shall not be 
inconsistent with and defeat tiie gênerai terms, scope, and purpose 
of the policy. It would not do, certainly, to say that if a man re- 
ceived a bodily injury which clearly came within the terms of the 
policy, and died while under médical or surgical treatment for the 
injury so received, he could not recover. Very clearly, it does not 
mean this; but it has some meaning, or it would not be in the policy. 
In this case the surgeon, desiring to alleviate pain while replacing 
the hemorrhoids, administered chloroform, and the patient — in 
part, at least, according to the plaintift's pétition — died from the 
chloroform. How could there be a case that cornes more clearly 
within the language of this exception, in the sensé in which it must 
hâve been used? It need not necessarily, it seems to me, be mal- 
practice or carelessness on the part of the physician or surgeon ; but 
certainly, to come within this exception, the médical or surgical 
treatment must be the proximate cause of death. If this is not true 
of this case, it seems difiScult to imagine a case to which the excep- 
tion would apply. So that considering the right to recover of 
the Company under the gênerai terms of the policy, or under either of 
the exceptions just referred to, I am clear that there is no liability. 
This case is controlled fully by the case of Bayless v. Insurance Co., 
supra. If there could be no recovery in that case (and I am not pre- 
pared to question Its correctness), certainly there can be none in this. 
Indeed, the facts hère do not make as strong a case as that. In tak- 
ing unintentionally an overdose of opium, there is something of an 
accident, if not the kind of accident covered by the policy. Hère 
there is nothing accidentai either in the cause or means, whatever. 
The administration of the chloroform was in the usual, ordinary 
and proper manner. If, therefôre, Judge Benedict was right in the 
Bayless Case, there is certainly no ground for recovery hère. The 
demurrer must be sustained. 



COBLEIGH Y. GRAND TEUNK RY. 
(Circuit Court, D. Vermont. June 27, 1896.) 

ACCIDENT AT RaILBOAD CEOSSING— COKTHIBXjTOBY NEGLIGENCE— PbOVINCB OF 

Jury. 

Plaintlff, approaehlng a crossing near a station, heard a whistie beyond 
tlie station, and, wlien about 200 feet from tlie crossing, stopped, as lie tes- 
tiûed, and loolied for ttie train, until he concluded that it had stopped at 
the station, which at the time was obscured by snow. Believlng that he 
could easily pass before the train could start up, and reach the crossing 
or the whistling post, where he might expect a signal, he drove on without 
loolîlng further, and was struck by* a fast train which had not stopped at 
the station or whistled at the whistling post. Held, that the question of 
contributory négligence was for the jury, and the court could not set aside 
a verdict for plaintiff. 

This was an action by Wayne Cobleigh against the Grand Trunk 
Kailway to recover damages for personal injuries received at a cross- 
ing of def endant's road. The case was heard on a motion by défend- 
ant for a new trial. 
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C. A. Hight aud A. A. Strout, for tlie motion. 
Elisha May, opposed. 

WHEELEB, District Judge. Tlie plaintiff was drivîng his two- 
korse team, net afraid of trains, on a squally day in the fall, along 
a Mghway, towards, and, in fair weather, in plain sîglit of, tlie dé- 
fendant'» road and station at Stratford Hollow, N. H., about a third 
of a mile away, and heard a station whistle beyond, as of a train 
approaching. He soon reached a turn from the station, in the high- 
way, about 200 feet, whick he estimâtes at about 100 feet from the 
crossing,and, according to bis évidence, stopped there, and looked for 
the train, till he concluded it had stopped at the station, which was at 
the time somewhat obscured by driving snow. He thought he could 
easily pass the crossing before the train could start up, and reach it; 
and the whistling post, at which he might expect the train would give 
signais if it came, was between the station and the crossing. Rely- 
ing upon his conclusion, without looking f urther for a train, he drove 
along onto the crossing, and was struck by a fast train, which had 
not stopped at the station, nor, as has been found, given any signais 
for the crossing, and was seriously injured. The jury, upon instruc- 
tions to find for the défendant if the signais were in fact given, or 
there was contributory négligence, hâve found for the plaintiff; and 
the défendant has moved to set aside the verdict, as contrary to the 
instructions, and against the évidence, upon the issue, well made by 
the pleadings, as to contributory négligence. The argument in sup- 
port of the motion rests upon the assumption that, upon the évi- 
dence, the existence of contributory négligence was so clear that the 
jury cotild not, without passion or préjudice, flnd but for the défend- 
ant. 

That a person should, before crossing a railroad, look out for 
trains, and that the omission of doing so is, ordinarily, so con- 
tributory to being hit as to prevent a recovery for that, is now ele- 
mentary. Hère the plaintiff, if believed, did look and listen for the 
train before crossing, but was mistaken in supposing it had stopped 
at the station. In going on, his view would be from it, and towards 
the railroad, in the other direction, where he should also look. If it 
had stopped, as he supposed, he would not need to look for it further, 
for it could not possibly reach the crossing before he could easily 
pass it ; and if it had not, and the signais should be given, he could 
easily avoid it. Whether the plaintiff's testimony should be be- 
lieved was for the jury; and, if believed, hère was a fair question, 
not whether he looked out at ail for the train he had heard, but 
whether he looked out enough for it. He was mistaken in suppos- 
ing it had stopped; whether justiflably or not depended upon the 
length of time, and the care with which, he waited to see, under the 
surrounding circumstances. This raised a question of fact, or a 
mixed question of law and fact, which might be found either way, 
and could not be taken from the jury, nor now be re-examined, with- 
out violating article 7 of the amendments to the constitution of the 
United States. This motion must therefore be overruled. Motion 
denied, and judgment on verdict. 
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BLANCHARD v. COMMERCIAL BANK OP TACOMA. 

(Circuit Court of Appeals, Nlnth Circuit. June 8, 1896.) 

No. 217. 

1. Evidence — Books Intboduced by Opposite Paktt. 

When the books of a bank are offered in évidence by one party to a suit, 
tlie other party is entitled to avail himself of any part of tlie évidence 
contalned tlierein, such as the state of a partlcular account. 

2. Same — Bank Books — Expert Evidence. 

In an action to recover a sum alleged to liave been loaned to a bank, 
tlie receiver ttiereof claimed that the loan was to the président of the 
bank personally. He also contended that the bank's books should not be _ 
consldered as évidence that the loan was to the bank, because they were ' 
not properly kept, and he offered to show by expert testimony what would 
hâve been the proper method of entering the transaction if the loan had 
been made to the bank. Held, that thls évidence was properly excluded, 
as it did not appear that there was any such ambiguity in the account as 
to requlre expert évidence in relation thereto. 

3. Review on Error— Bpeciai, Findings. 

Where a jury is waived, and the court makes spécial and gênerai flnd- 
ings, an appellate court is not required to weigh the évidence and dé- 
termine the prépondérance thereof, but will only consider whether the 
pleadings and spécial findings are adéquate to support the judgment. 
Walker v. Miller, 8 C. C. A. 331, 59 Fed. 870, followed. 

4. Banks and Banking — Money Borkowbd for Bank bt Président — LiA- 

BiLiTY OF Receiver. 

The receiver of an insolvent national bank is liable for money bor- 
rowed by the président of the bank wlthout spécial authority, when It ap- 
pears that the bank actually received the money and appropriated it to 
its own use. Bank v. Armstrong, 152 U. S. 346, 14 Sup. Ct. 572, distin- 
guished. 

In Error to the Circuit Court of the United States for the District 
of Washington, Northern Division. 

This cause was tried before the court without a jury. The findings of fact 
are as follows: "(1) That the plaintifC, the Commercial Bank of Tacoma, is, 
and at ail tlmes in the complaint herein mentioned was, a corporation duly 
organized and doing business under and by virtue of the laws of the state of 
Washington, and engaged in a gênerai banking business in the city of Ta- 
coma, state of Washington, and that the said plaintiff is, and at ail times 
mentioned in the plaintiff's complaint bas been, a résident of the state of 
Washington. (2) That the First National Bank of Whatcom at ail times 
mentioned in the complaint was, and uow is, a national banking association, 
incorporated, organized, and existing under and by virtue of the laws of the 
United States of America relating lo national banks, having its banking 
house and office, and doing business as a national bank, in the city of New 
Whatcom, state and district of Washington. (3) That on the 22d day of 
June, 1893, the said First National Bank of Whatcom became and was, and 
still is, insolvent; that thereafter such proceedings were duly and legally 
had and taken that on, to wit, the 27th day of June, 1893, the défendant, 
George B. Blanchard, was duly and legally appointed receiver of the said 
First National Bank of Whatcom, and thereafter duly quallfied as such, and 
entered upon the discharge of bis duties as such, and ever since has been, 
and now is, the duly and legally appointed, qualifled, and acting receiver of 
the said First National Bank of Whatcom; that, as such receiver of said 
banlt, the said George B. Blanchard at ail times mentioned in the plaintiff's 
complaint has been, and is, entitled and subject to be sued, as such receiver, 

in this court. (4) That on or about the th day of Februai-y, 1S92, in the 

city of Tacoma, Washington, while the said First National Bank of Whatcom 
was engaged in its banking business, the plaintifC loaned to the said First 
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National Bank of Whatcom, at its spécial instance and request, the s\im of 
ten thousand dollars ($10,000), and the said sum of ten thousand dollars 
($10,000) was paid by the plaintifC to the said First National Bank of What- 
com for the use and beneflt of the said First National Bank of Whatcom, 
and said bank received the said money for its own use and beneflt, and said 
money was deposited by the plaintlfC in its bank, to the crédit oi tne said 
First National Bank of Whatcom, and the same and other crédits of the said 
First National Bank of Whatcom were thereafter by it, at varions times aud 
In varions amounts, drawn out upon checks made In the ordinary course of 
its business, and vs^ere used and approprlated by it to its ovv-n use and beneflt; 
that at the tlme of the said loan the said First National Bank of Whatcom 
then and there agreed and promised to repay to the plaintlff, four (4) months 
after said date, the sum of ten thousand (10,000) dollars, wlth Interest at the 
rate of ten per cent, per annum from the date of receiving the same, to wit, 
.from the 4th day of February, 1892. (5) That no part of the said sum of 
ten thousand dollars ($10,000) so loaned has been paid, except the Interest 
thereon to the 4th day of February, 1893; that the negotiations for said loan 
■were conducted upon the part of the said First National Bank of Whatcom 
by one C. M. Atkins, who, at the time of negotiating the said loan, was the 
duly and legally qualifled and acting président of the said First National 
Bank of Whatcom, and at the tlme of making the said loan, to wit, on the 
4th day of February, 1892, was Its duly elected, qualifled, and acting cashler. 
(6) That on the 5th day of October, 1893, the plaintlff duly presented aad flled 
with George B. Blanchard, as recedver aforesald, its claim for the sum of 
ten thousand dollars ($10,000), wlth interest thereon at the rate of 10 per cent. 
per annum. In accordance with the terms of said loan, which said claim was 
duly verlfled by A. Bridgman, he then being the cashler of the Commercial 
Bank of Tacoma; that the said claim stated that the sum of ten thousand 
dollars ($10,000), with interest as aforesald, was due and payable to the Com- 
mercial Bank of Tacoma alone; that the said Commercial Bank of Tacoma 
had glven no Indorsements or assignments of the same, or any part thereof ; 
and that there were no offsets or légal or équitable défenses thereto; that the 
receiver rejected the said claim, and refused to pay the same." And as a con- 
clusion of law the court found "(1) that the plaintlff, the Commercial Bank 
of Tacoma, Is entitled to judgment against George B. Blanchard, as receiver 
of the First National Bank of Whatcom, for the sum of ten thousand dollars 
($10,000), wlth interest thereon at the rate of ten per cent, për annum from 
the 4th day of February, 1893, up to and Including the 22d day of June, 1893, 
amounting altogether to the sum of $10,383.00, and for its costs and dis- 
bursements In this action expended, taxed at $ — ■ — , and that the said George 
B. Blanchard, as such receiver, pay to the plaintlff, out of the assets of said 
bank in his hands, such dividends upon such judgment as may be declared 
upon the liabilitles and obligations of said bank generally." There are 14 
assignments of error, which may be summarized as follows: (1) The court 
erred in refusing to grant a continuance of the trial on account of the ab- 
sence of the wltness Atkins; (2) in excludlng exhibits 19, 20, and 21, offered 
in évidence by the défense; (3) in admitting évidence of the state of Atkins' 
account wlth the Whatcom bank when the loan In question was made; (4) 
In excludlng expert testimony as to what would hâve been the proper method 
of enterlng the transaction in question In the Whatcom bank books if the 
loan had been made to that bank; (5) in excludlng the corporate minute book 
of the Whatcom bank, offered in évidence to prove that Atkins had not been 
authorlzed to obtaln for the bank the loan in question; (7) in refusing to 
grant a nonsult, and in holding the Whatcom bank liable as set forth In the 
fourth flnding of fact and its conclusion of law thereon. 

Burke, Shepard & Wood, for plaintiff in error. 

Kerr & McCord and Carr & Preston, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge (after stating the facts as above). 1. 
The flrst assignment of error is without merit. Tlie record shows 
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tliat tlie witness Atkins had been introduced by the défendant; that 
his direct examination had been concluded, and that he had been 
turned over to the plaintiff for cross-examination ; that upon his 
failure to appear for cross-examination the plaintiff, in open court, 
waived the right to cross-examine him, and insisted that the trial 
should proceed; that thereupon the défendant applied for a con- 
tinuance on account of the absence of the witness Atkins, whose 
testimonj^ had not been completed at the former hearing, and who 
had in his possession, and would produce when présent, among other 
written évidence, a receipt from the Commercial Bank of Tacoma 
to the First National Bank of Whatcom to this effect: "We acknowl- 
edge receipt [date] of the items credited below [in the left-hand one 
of two columns], deposited by C. M. Atkins [in column to right], 
110,000." The court then announced that it would grant the con- 
tinuance unless the plaintiff would admit that the witness Atkins, 
if présent, would produce and identify the receipt. The plaintiff 
then agreed that said receipt might at any time be offered in évi- 
dence and admitted. The trial then proceeded, and no objection was 
then made; nor was any exception taken to the action of the court in 
proceeding with the trial. 

2. The court did not err in excluding defendant's Exhibits 19, 20, 
and 21. It appears from the record that Exhibit 19 was found by 
the plaintiff among the Whatcom bank papers, and is claimed by the 
défendant to be a statement of account between the Chase National 
Bank of New York, and the First National Bank of Whatcom, for 
January, 1892. Exhibit 20 related to transactions between the New 
York bank and the Whatcom bank in February, 1892; and Exhibit 
21 was a canceled draft drawij by the Whatcom bank upon the 
Chase National Bank for the sum of |5,000, in favor of Samuel 
Collier, dated February 9, 1892. Neither of thèse exhibits appears to 
hâve been identiiied, and they were excluded by the court upon that 
ground, as well as for the reason that it was not shown that thèse 
matters were in any manner connected with the transaction involved 
in this case. There is evidently some mistake about thèse exhibits. 
We are unable to flnd Exhibits 19 and 20 in the record, but we do 
find the following stipulation, which is not referred to in the briefs 
of counsel: 

"It Is hereby stipulated between the parties to this case that those exhibits 
received and offered In évidence upon the trial herein which were marked, 
respectively, as * * * 'Defendant's Exhibits * * * 19, 20, 21,' • * • 
and each thereof, did not and do not contain any évidence, facts, or matters 
material to this cause or the issue therein, or to the course of the trial there- 
In, or to any exceptions in the course thereof, or to the décision of this court 
therein. or to any exception taken to any part of said décision, nor material 
or necessary to a full review of the said décision on appeal." 

We accept this stipulation as containing the truth in regard to 
said exhibits. 

3. The state of Atkins' account with the Whatcom bank when 
the loan in question was made was not irrelevant to the issues 
raised in the case. The contention of plaintiiï was that the What- 
com bank used the money as a loan to it. The contention of the 
défendant was that the money was paid to the Whatcom bank by 
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Atkins, and that thé loan was made to Atkins personally. The 
account between Atkins and tbe bank tended to shed some light 
upon the character of the transaction, and was admissible in évi- 
dence. The account in question was contained in the books of the 
bank, which were oiïered in évidence by the défendant; and it is 
not, therefore, in a position to complain of the ruling of the court. 
The plaintiff had the right to avail itself of any part of the évi- 
dence offered by the défendant. 

4. It is claimed that the court erred in refusing to allow Mr. 
Blanchard, as an expert witness, to answer the following question 
asked by defendant's counsel: 

"Q. Mr. Blanchard, supposing that the transaction as to thls borrowing of 
ten thousand dollars was, as the plaintiff in this case claims that it was, a 
loan for which the bank was obligated, what would hâve been the proper 
method of entering it in the account books and other records of the First 
National Bank of Whatcomî" 

This is but one of a séries of questions asked this witness with 
a view of showing, or attempting to show, that the books and ac- 
counts of the Whatcom bank were not properly kept, and that the 
entries, as made therein, ought not to be considered by the court 
as tending to prove that the loan was not made to Atkins person- 
ally. The court allowed the défendant, not only to show everything 
about the account as disclosed by the books, but also every other 
fact in relation to the transaction between Atkins and the bank 
that was within the personal knowledge of the witness. The entire 
record shows that the court was libéral in the admission of testi- 
mony which tended to shed any light upon the true character of 
the transaction. The witness Blanchard did not make any of the 
entries in the book. Prom an exâmination of the facts disclosed 
by the record, we are of opinion that the court did not err in sus- 
taining the objection to the question asked, upon the ground that 
the entries themselves, as made at the time, were the best évidence. 
It does not afflrmatively appear that there was any such ambiguity 
in the entries as to justify the admission of any expert testimony in 
relation thereto, and, from the statements made by the court with 
référence to this question, it clearly appears that the trial judge 
considered himself as compétent as the witness to détermine the 
construction that should be given to the entries as made. 

5. The court did not err, to the préjudice of the défendant, in 
excluding the minutes of the TMiatcom bank when offered for the 
purpose of proving that Atkins had never been expressly author- 
ized to obtain for the bank the loan in question, (1) because the 
plaintiff had not attempted to prove that the Whatcom bank had 
ever expressly authorized Atkins to make the loan for it; (2) the 
défendant had already proyen by witnesses that there was nothing 
in the offered minute book to show that such authority had been 
expressly conferred. 

6. Is there any évidence in the record to sustain the fourth flnd- 
ing of fact? This case having been tried before the court without 
a jury, and the court having found spécial and gênerai flndings, we 
are not required to weigh the évidence and détermine the prepon- 
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derance thereof. In the national courts the law is well settied, as 
is clearly stated in Walker v. Miller, 8 G. G. A. 331, 59 Fed. 870— 

"That the only question presented for considération by a record lilie the one 
now in hand is whether tlie pleadings and the spécial findings of f act are adé- 
quate to support the judgment. Neither the suprême court nor the court of 
appeals will undertake to détermine, In a case lilie the one <it bar, whether 
the spécial findings are supported by the testimony contained in the bill of 
exceptions; for to do so would be simply to review the décision of the trial 
court on questions of fact, rather than of law. By flling a written stipula- 
tion waiving a jury, the parties to the litigatlon may impose upon the circuit 
court the duty of making a gênerai or sipecial finding on questions of fact, 
but they cannot Impose upon an appellate court a like duty. ïhe tinding of 
the trial court, whether it be gênerai or spécial, has the same conclusive 
t-fCect when the record is removed by writ of error to an appellate tribunal 
as a similar finding by a jury; and exceptions must be saved and presented 
in the same manner, either by objections to the introduction or to the ex- 
clusion of testimony, or by tendering déclarations of law and obtaining a 
ruling thereon." 

It is conceded by the respective counsel that no authority was 
ever directly conferred upon Atkins to malce the loan for the bank, 
and the plaintiff in error claims that no inhérent power exists in 
the président or cashier of a national bank to pledge the crédit of 
the bank for a loan, and that there is no evidenec that the What- 
com bank received the beneflt of the loan. On the other hand, the 
défendant in error, while conceding that no express authority was 
given to Atkins by the Whatcom bank to make the loan for it, 
claims that a reyiew of the évidence will establish the fact that 
the entire business of the bank was absolutely controUed and mau- 
aged by Atkins. This seems to be admitted by the counsel for the 
plaintiiï in error, for in their brief it is stated, "Atkins, who was 
not only cashier, but gênerai factotum, of the bank, dictated its 
methods of bookkeeping, and ran the whole concern." Again: 
"Atkins was the chief executive ofiicer of the bank, and dominant in 
ail its afifairs, throughout the life of the loan. For ail important 
purposes, he was the bank's sole mouthpiece." This being true, it 
is claimed by the défendant in error that where the directors of a 
national bank permit their managing offlcer to exercise, during a 
long period of time, such absolute authority and control over its 
business and assets as Atkins exercised over the business and af- 
faira of the Whatcom bank, neither the bank nor its receiver should 
be permitted to claim, as against one who in good faith dealt with 
the ofiicer as the bank, that the transaction was not binding upon 
the bank. There is doubtless much force in this suggestion, and 
many state authorities hâve so held. Wing v. Bank (Mich.) 61 N. W. 
1009; Davenport v. Stone (Mich.) 62 K W. 722, and authorities there 
cited. But others hâve qualiûed this ruling by conflning it to cases 
where the bank has retained and enjôyed the proceeds of the trans- 
action, as this would amount to a ratification of the president's or 
cashier's acts. Bank v. Flanders, 161 Mass. 335, 37 N. E. 307; 
Thomas v. Bank, 40 Neb. 501, 58 N. W. 943; People's Bank v. Na- 
tional Bank, 101 U. 8. 181. Some of the courts, in support of thèse 
views, hâve proceeded upon the familiar and well-recognized prin- 
ciple that, where one of two innocent parties must suffer by the 
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wrohgful act of a third, he who gave thé power to do the wrong 
must bear the burden of the conséquences. In Bank v. Armstrong, 
152 U. S. 346, 14 Sup. Ct 572, the court held that the borrowing 
of money by a national bank, though not illégal, is so much out of 
the course of ordinary and legitimate banking business as to re- 
quire those making the loan to see to it that the oflcer or agent 
acting for the bank had spécial authority to borrow the money. 
It foUows from that décision that, in order to sustain the fourth 
flnding of the court in this case, there must be some évidence show- 
ing that the Whatcom bank had, with knowledge of the facts, re- 
ceived the beneflt of the loan. The Armstrong Case is, in several 
respects, différent from the case at bar. In that case the appellate 
court was not assisted by any flndings or opinion of the court be- 
low, and was left to conjecture upon what grounds the court be- 
low had acted, while in this case we hâve both flndings and opin- 
ion showing clearly the grounds upon which the court below acted. 
In its flndings it is stated that the smn of |10,000 was paid by the 
plaintifl to the First National Bank of Whatcom "for the use and 
benefit of the said First National Bank of Whatcom, and said bank 
received the said money for its own use and benefit." In the course 
of its décision the court said: 

"The books of both banks, and ail the évidence In the case, show that the 
Whatcom bank actually received the money In this manner: The amount 
of tem thouaand dollars was placed to the crédit of the Whatcom bank, in an 
account opened between the two banks, and was mingled wlth other deposits 
made in the Commercial Bank to the crédit of the Whatcom bank, and the 
whole amount credlted bas been paid upon cheicks drawn from time to tlme 
by the Whatcom bank." 

There is évidence in the record to support the flnding and décision 
of the court, and herein the case diflers essentially from the Arm- 
strong Case. There the moneys obtained by Harper, vice prési- 
dent of the Fidelity National Bank, were appropriated by Harper 
to his own use, and it did "not appear that the bank ever got a 
penny of the borrowed money, or any benefit or advantage whatever 
by reason of the transaction." The distinction in the facts justi- 
fies the conclusion of the court in this case that the Commercial 
Bank is entitled to recover judgment, not upon the ground that 
Atkins was authorized by the directors of the Whatcom bank to 
borrow the money, but upon the ground that it received and ap- 
propriated the same to its own use and beneflt. The judgment of 
the circuit court is affirmed, with costs. 
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(Circuit Court of Appeais, Plfth Circuit May 12, 189€.) 

No. 449. 

, EVIDKNOB— AnCIBNT INSTRUMENTS— PhOPER CCSTODT. 

In an action involving the title to land in Texas iocated under a land 
certiflcate issued to the heirs of a soldier in the war of independence, 

1 Rehearing denled June 9, 1896. 
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the défendant offered in évidence a deed executed more than 30 yeara 
before tbe trial, and purporting to convey the certificate, the same form- 
Ing a part of defendant's chain of title. The deed was produced from 
the Texas gênerai land ofElce, and the commissioner of that office testi- 
fied that it was deposited there, together with other proofs of title, by 
an agent of B., one of defendant's pr-edecessors In title, who claimed the 
certificate at the time, and by whom it was located on the land in contro- 
versy. The said agent also testifled that the deed was so deposited by 
him for B., by whom the certificate was located, and to whom a patent 
for the land was issued. The deed was regular In form, and acknowl- 
edged before a proper officer, whose signature was identifled. Held, that 
the deed was sufficiently shown to hâve come from the proper custody 
to be entitled to admission as an ancient instrument 
2. Samb— Idbktity — Opinion op Witnkss. 

Upon a question of identity, a witness who was familiar with the per- 
Bon whose identity it is sought to establish canuot be permitted to testify 
that he is satisfied that a certain Individual Is that person, though he 
may state his reasons for his belief. 

McCormick, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

M. L. & W, L. Crawford, for plaintiffs in error. 
W. L. Simpkins, for défendants in error. 

Before PAEDEE and McCORMICK, Circuit Judges, and SPEER, 
District Judge. 

SPEEE, District Judge. Henry P. Luckett, for himself, and as 
next friend of the minor children of himself and his wife, Cornelia, 
now deceased, were the plaintiffs in thèse actions in the circuit court. 
M. M. Templeton and several others were défendants in one case; 
W. T. Waggoner, the défendant in another. They were both ac- 
tions in the ordinary form in trespass to try title, under the Texas 
practice. They were Consolidated hy order of the court. The flrst 
case mentioned involves 1,600 acres of land in Wichita county, Tex. ; 
and the other case, namely, that against Waggoner, involves 640 
acres of land in the same county. The défendants flled a plea of 
not gullty. The case was tried on June 30, 1895, and a verdict was 
rendered for the plaintiff against Templeton for the 1,600 acres of 
land, and against Waggoner for the 640 acres, and against both of 
the défendants for costs. The conflict of titles was as foUows: 
Patents were issued by the state of Texas to the heirs of F. Petres- 
wick for the lands in question, — one in 1874, and the other in 1876. 
The plaintiffs claim as his heirs. Testimony was introduced to 
show that prior to the year 1835 there resided in the parishes of 
Eapides and Natchitoches, La., two brothers, Fred and Peter Petro- 
vic, but that the people of the county called them 'Tetreswick." 
It further appeared that in the latter part of 1835 Capt. Wyatt's 
Company, which was enlisted in Huntsville, Ala., was on its march 
to Texas to take a part in the struggle of the American frontiers- 
men against the Mexican rulers of the land now comprehended in 
the state of Texas. As this company passed through Natchitoches, 
Fred "Petreswick" volunteered and was enlisted as one of its mem- 
bers. He never returned to Louisiana. He was one of the victims 
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în the massacre of the volunteers under Fannin, who were captured 
at Goliad. Peter "Petreswick" was the sole heir of Fred "Petres- 
wick." Cornelia Luckett, who was the wife of Henry P. Luckett, 
and the mother of their minor children, was the nearest and next of 
kin. Upon thèse facts plaintifEs rely for a recovery. 

The défendants were in possession of the land in controrersy, — 
Waggoner, of the 640 acres; and Templeton, of the 1,600-acre tract. 
They attempted to prove that the F. Petreswick, who, by virtue of 
his services and death as a soldier in the cause of the young repub- 
lic of Texas, bècame entitled to the land, was not the Fred Petres- 
wick of Natchitoches; but was in point of fact a barber of mili- 
tary inclinations who resided in Huntsville, Ala., in 1835. That 
he enlisted in Capt. Wyatt's company, in that town in Alabama, 
where it was assembled, and went with the company to Texas, and 
was killed at the battle of Coleto a few days before the massacre 
of Goliad. In support of thèse contentions they read in évidence a 
mémorial signed by the members of Capt. Wyatt's company at a con- 
vention of Texans which had assembled the Ist of March, 1835. On 
this appears the name of A. R. Petrusseweiz and H. P. Petrusseweiz. 
The défendants also offered in évidence testimony to show that one 
Charles Petreswick was sole heir of Fred Petreswick, who it is 
claimed was the Alabama barber who enlisted in Capt. Wyatt's com- 
pany at Huntsville, and was, as a soldier, entitled, under the laws of 
Texas, to the lands in question. They also offered testimony of W. L. 
McGaughey, commissioner of the gênerai land ofiSce of Texas, to 
the effect that the eertiflcates for 1,920 acres of land were issued 
to the heirs of F. Petreswick, and that a survey of same was made 
in Wichita and Archer counties on the 21st day of March, 1873 ; that 
■ this survey was abandoned on account of a conflict, and a copy of 
the original certificate issued was delivered to Spence & McGill, 
land agents, for relocation; that said survey was located in Archer, 
Wichita, and Jack counties. The survey of 1,600 acres involved 
in this suit, situated at Archer and Wichita counties, was made 
July 2, 1874, for E. Boon. This survey was patented to the heirs 
of F. Petreswick November 4, 1874, and the patent delivered to 
Spence & McGill April 1, 1875. The survey of the 640 acres was 
made for Jacob Frees June 20, 1874; was patented January 24, 
1875, to the heirs of F. Petreswick, and the patent delivered to 
De Cordova, Withers & Co. This witness further testifled that 
there was flled in the land office on the 28th of Febmary, 1873, 
the following papers: (1) Proof of heirship of Charles Petreswick 
to Francis Petreswick; (2) deed from Charles Petreswick to Ben- 
jamin F. Brown; (3) power of attorney. Benjamin F. Brown to W. 
F. Cummins ; (4) deed. Benjamin F. Brown, by attorney, W. F. Cum- 
mins, to E. Boon, conveying 1,920 acres, certificate of survey. Cop- 
ies of thèse documents are still in the land office. It further ap- 
pears from the record in the case, that the original papers were; 
withdrawn from the land office by H. C. Ferguson, one of the parties 
to this litigation, under an order from the district court of Denton 
county; and the circuit court for the Northern district of Texas 
has impounded during the term of that court the papers with the 
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clerk, as évidence in tliis case, Tlie défendants also submitted the 
testimony of Joseph Spence. TMs witness stated tliat he was a 
member of the flrm of Spence & McG-ill, land agents, Austin, in 1873 ; 
that this flrm procured from tlie land office a certifled copy of tlie 
certiflcate for 1,920 acres for E. Boon; that this was done for relocar 
tion of the lands; that they sent the certiflcate to Boon; that in 
order to show his right to withdraw the certiflcate, they flled in the 
land office, for him, papers showing his title. This corroborâtes the 
testimony of McGaughey to the eflect that the patent for the 1,600 
acres of land in controversy was delivered to Spence & McGill; that 
they received both for Boon, who furnished the money to pay for 
the patent, and who paid the expenses of the flrm who procured it. 
This évidence was aU offered in support of the deed purporting to 
convey the land certiflcate, under which the land in controversy 
was located; and the défendants offered the deed of Charles Petres- 
wicli, the heir of Francis Petreswick, of Capt. Wyatt's company, to 
Benjamin F. Brown, which purports to be executed in St. Louis, 
Mo., in 1852, and to be acknowledged before S. J. Levy, he being 
a commissioner of deeds for the state of Texas. The deed further 
purports to hâve been executed in the présence of two witnesses, — 
Albert Taylor and H. Lee. This deed, as before stated, was impound- 
ed wîth the clerk of the court. In further support of the deed, the 
défendants offered the testimony of William C. Jones and Morris 
Jack. Thèse witnesses réside in St. Louis, Mo., and state that they 
wei'e well acquainted with S. J. I«vy, commissioner of deeds for 
Texas, and that they knew his handwriting; they had examined the 
original deed, and that the handwriting purported to be that of S. 
J. Levy; that the certiflcate of acknowledgment to the said deed was 
a genuine signature of Levy ; and that Jjeyj died in St. Louis about 
the year 1873. This deed, upon the admission of which the title 
of défendants necessarily dépends, was objected to by the counsel 
for plaintiff because an affldavit of forgery had been flled. The de- 
fendants offered the deed as an ancient instrument. Counsel for 
plaintiff objected on the ground that the deed was not shown to 
hâve corne from the proper custody. The court sustained the ob- 
jection to exclude the deed, and it foUows, necessarily, that a verdict 
was rendered in favor of the plaintiff. To the ruling of the court 
the défendants excepted, and assigned it as errer. 

The rule governing the question thus presented is annotmced with 
his usual clearness by Prof. Greenleaf : 

"Where thèse Instruments are more than thlrty years old, and are un- 
blemlshed by any altérations, they are sald to prove themselves. The bare 
production thereof is sufllcient, the subscriblng witnesses being presumed to 
be dead. This presumption, so far as the rule of évidence is concemed, is 
not affeeted by proof that the witnesses are living. But It must appear 
that the instrument cornes from such custody as to afford a reasonable pre- 
sumption in favor of its genuineness, and that it is otherwise free from Just 
grounds of suspicion." 

The possession and control of such instrument by the party claini- 
ing the land, where it is not made to appear that such contract was 
fraudulent or unlawful, is a proper custody. Documents found in a 
place and under the care of persons where and with whom one would 

V. 75F.no. 4 — 17 
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naturally and reasonably look for such papers are in proper custodj. 
1 Greenl, Ev. par. 142. Thç: rule is elsewkere expressed as follows: 

"Documents are sald to be In proper custody If they are In the place in 
which, apd under the eare of tjie person with whom, they would naturally 
be; but no custody is Improper if^it is proved to bave had a legitimate 
ôrigin, or if the clrcumstanees of the particular case are such as to render 
sueh an orlgln probable." 7 Am. & Bng. Bnc. Lslw, 90. 

Indeed, the évidence applicable to this deed brings it within the 
nile as announced by the suprême court of the United States, whicfi 
seems to require some supplementary eyidence of genuineness. In 
Applegate v, Mining Oo., 117 U. S. 255, 6 Sup. Ot. 745, Justice Wood, 
for the court, remarks : 

"The rule Is that an ancient document may be admitted in évidence, wlth- 
out direct proof of its exécution, If It appears to be of an âge of at least thlrty 
years, when found in some proper custody, and either possession under It 
be shoWn, or some other corroborative évidence of its authentlcity, freelng 
It from ail Just grounds of suspicion." 

In that case deeds were produced from the file of the highest 
court of the county where the lands were situated, where they had 
been placed for necessary and proper use, and from which they could 
not be withdrawn without the order and consent of the court. The 
court held that the proper custody, and for thèse reasons the deeds 
ehould hâve been admitted. 

Error is also assigned on the ruling of the court excluding testi- 
mony of John G. Duval. This relates to the signatures of H. Fran- 
cis Petrusseweiz and Adolph Petrusseweiz. This witness served 
under Fannin at the battle of Ooleto, and at Goliad. He said that 
he knev? a man whose name was Francis Petrusseweiz, who was 
there at the time; that he belonged to Wyatt's company; he was 
a foreigner, — ^Polish, Prussian, or Hungarian. He did not know 
him by the name of 'Tetreswick." The witness stated, "I never saw 
the name spelled, except as it appeared on Wyatt's muster roU, 
and on the mémorial," the original of which witness examined in 
the ofBce of the secretary of state of Texas in December, 1892. He 
identifies his ovm signature, as well as his brother's, but could not 
identify that of H. Francis Petreswick, as he had never seen him 
Write. The mémorial, he said, was signed by the soldiers about Feb- 
ruary 1, 1836, but not by ail at the same time. The défendant then 
offe^ed to read from the déposition of the witness, this statement: 

"I am satisfled in my own mind that the man whose name is signed to the 
said document as 'H. Francis Petrusseweiz' Is the same man whose name 
appears on Capt. Wyatt's muster roU as 'F. Petreswick,' and that is his 
own signature, which I présume was his real name, and the correct spelling 
of it, from the appearance of the signature, and the. clrcumstanees under 
which It was signed, and because there was no other name at ail similar to 
this on the roU of Oapt. Wyatt's company, except that of A. Adolph 
Petrusseweiz, that could hâve been so spelled. I am reasonably certain 
that the correct name is, as there wrltten, H. Francis Petrusseweiz." 

To this plaintiff objected. With regard to the objection of the 
testimony, we are of the opinion that part of it should hâve been 
admitted, and the remainder excluded. The witness' statement 
that he was satisfied that Petrusseweiz and Petreswick is the same 
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man was not proper. It was proper for him to state that there was 
no other name at ail similar to this on the roU of Capt. Wyatt's Com- 
pany that could hâve been so spelled, and ail other facts actually 
within Ms memory which might serve to illustrate the question of the 
identity of the person in question. Thèse facts having been stated, 
the jury were quite as compétent as the witness to form conclusions 
as to the identity, and the law imposes that duty upon them. A 
belief of the witness, however well founded, cannot be regarded as 
évidence. He is not able to state as a fact that which he states 
he believes. The authorities cited by plaintiff in error in support 
of the admissibility of this belief do not conflict with our conception 
of the proper application of a familiar rule of évidence to this ob- 
jection. Upon considération of the questions raised by the excep- 
tion, we are satisfled that the verdict should be set aside, and a 
new trial ordered. The décision of the circuit court is therefore 
reversed. 

McCOEMICK, Circuit Judge (dissenting). I cannot concur in 
the décision of this case. I do not flnd in the record any évidence 
that the purported grantor in the deed offered as an ancient instru- 
ment was the heir, or one of the heirs, to whom the land was granted 
by the state, or that he held under them, or in any other manner had 
a rïght of ownership in the certiflcates which the instrument offered 
purports to convey. Such évidence is a fundamental requisite in 
showing proper custody of the instrument offered. 



UNITED STATES ex rel. HUIDBKOPER v. MAÇON COUNTY COURT 
JUSTICES AND TRBASURER. 

(Circuit Court, E. D. Missouri, W. D. April 23, 1887.) 

No. 107. 

1. Warrants on Countï Fund— Partial Patmbnt. 

Though warrants on a county fund are payable in the order of regls- 
tration, it is not necessary, where several are registered at the same time, 
that enough to satlsfy ail be accumulated before there is any payment, 
but, a reasonable amount belng accumulated, It should be aistributed 
among them. 

3. Same. 

A county, with power to levy a tax of flve mills for county purposes, 
having levled only three mills for such purposes, cannot refuse to apply 
funds to payment of warrants which hâve been registered for years, on 
the ground that such funds are needed for current county expenses. 

3. Same— Lbvy of Tax. 

A county which levies a tax of only three mills for county purposes, 
though having power to levy flve mills for such purposes, cannot object 
to levying the other two mills for payments of registered warranta 
against the county, on the ground that a township levy of two mills was 
really for county purposes; a township being a separate organization, 
having control of roads and bridges, and whose board levies. ail taxes for 
township, road, and bridge purposes. 2 Rev. St. Mo. 1879, |§ 7434, 7476, 
7489. 

Mandamus, on the relation of Alfred Huidekoper, against the 
Maçon county court justices and treasurer. 
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Joseph Shippen and Cunningham & Eliot, for relator. 
Robert G-. Mitchell, for respondents. 

BBEWER, Circuit Judge. The relator, who has a judgment 
against Maçon county, and a registered warrant issued in pursuance 
of the mandate of this court, now aslis two further orders based up- 
on thèse facts: His warrant is drawn upon the gênerai fund. In 
that fund is a trifle over |14,000. There is a prior registered war- 
rant of seven thousand and odd dollars in favor of the county school 
fund. At the same time that relator's warrant was registered other 
warrants were also registered, amounting to about $180,000. 

We think, upon the'fee facts, the relator is entitled, as in the flrst 
place he prays, to an order on the treasurer to pay to him his pro 
rata of the surplus in the treasury after paying the school-fund 
warrant. The défendants interpose two objections to this. They 
say, iirst, that orders are to be paid in the order of priority of reg- 
istration, and that no warrant can be paid until it is surrendered to 
the treasurer. As thèse warrants were ail registered at the same 
time, it foUows that none could be paid until there was money 
enough in the treasury to pay ail.' This would compel the treasurer 
to retain thèse funds until they had accumulated to nearly, if not 
quite, |200,000. This is absurd. Whenever any reasonable amount 
has accumulated, it should be distributed, and the order of the court 
is full protection to the ofScer. Secondly, they say that ail this 
money is needed for current county expenses. But this warrant 
was registered years ago, and the law provides that warrants shall 
be paid in the order of registration. Further, it appears, as we shall 
hereafter see, that the county has not levied the fuU amount that 
it could hâve done for county purposes. It may be hère remarked, 
in passing, that the division by the county board into separate funds 
is immaterial, for they ail constitute, in fact, simply portions of one 
gênerai fund. 

The county court levied three mills for county purposes. . The 
limit at the date of the issue of the bonds, as well as at the présent 
time, was and is flve mills. The relator asks an order for a levy 
of two mills, the proceeds to be applied to the payment of the sev- 
eral registered warrants. Défendants object that there was a town- 
ship levy of two mills, and that this was really for county purposes. 
We think not. The township is a separate organization, a body 
eorporate, with power to sue and be sued, purchase and hold real 
estate, make contracts, and regulate its eorporate property. 2 Rev. 
St. 1879, § 7434. The township board levies ail taxes for township, 
road, and bridge purposes. Id. § 7476. The township has control 
of roads and bridges. Id. § 7489 and foUowing. So that what is 
levied for township purposes cannot be considered as levied for 
county purposes. We think, therefore, the relator is entitled to an 
order for the levy of the two mills and the distribution of the pro- 
ceeds pro rata between the holders of the several registered war- 
rants. 

The same order will be entered in the other mandamus cases pend- 
ing in this court in which the relators hold registered warrants of 
same date drawn on the gênerai fund. 
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UNITED STATES v. WADE. 
(Circuit Court, W. D. Missouri, W. D. June 15, 1896.) 

1 Ahmt Régulations— Payments to Extha-Duty Men. 

Under Rev. St. § 1287, and the army régulations (sections 902-905, 907), 
It must appear, in order to authorize payments to enlisted men for extra 
dnty, that the service performed was not less In duratlon than 10 days. 

2. Samb — Transmission of Dupi.icate Pat Rolls— Ignouance op Régulations. 
Ignorance of the requlrements of the army régulations, by an offlcer 
appointed to act as regimental quartermaster, during the war, in the 
temporary absence of the quartermaster, fteW no excuse for failure to 
transmit duplicate pay relis, on which money was pald eut to extra-duty 
men. 

8. Same— Sbttlement op Acoounts— Allowance op Chedits. 

The flrst section of the act of June, 1870, authorizlng the treasury ac- 
counting officers, in settling the accounts of disburslng offlcers of the war 
and navy departments, arlslng during the Rébellion, to allow, under cer- 
tain circumstances, sùch crédits, for overpayments, loss of funds, Touch- 
ers, and property, as they may deem just and reasonable, hâve no applica- 
tion to the case of a disburslng oflncer vFho failed to account for money 
received, and who never presented any claim for a crédit for overpayment, 
or loss of funds, vouchers, or property. 

4. Same — Loss of Pkopehty. 

The second section of sald act, whleh authorlzes the approval and 
closlng of the accounts of military officers "for govemment property 
chargea to them" whenever. In the judgment of the accountlng officer, 
it Is for the Interest of the United States to do so, in the absence of fraud, 
relates only to property charged against offlcers, such as ordnance stores, 
equipments, quartermaster supplies, etc., in contradistlnction to the class 
of property and funds committed to disburslng officers. 

5. Same — Settlesient op Quartermaster's Accounts. 

The allowauce of a crédit to the assistant quartermaster of the army, 
for a sum of money turned over by hlm to an actlng regimental quarter- 
master, for whlch the latter failed to account, and the settlement of hls 
accounts, lield not to hâve operated to release such actlng regimental 
quartermaster from hls llability to account for such money. 

6. ËAME — Actions by Goveiinmenï — Claims for Crédit — Présentation to 

ACCOUNTING OpPICEKS, 

Rev. St. § 951, forbidding Indlviduals sued by the United Stites to claim 
any crédit whlch has not prevlously been presented to the treasury ac- 
countlng offlcers and disallowed, unless défendant, at the tlme of trial, 
is In possession of vouchers not before in hls power to procure, applies 
to a suit brought against one who failed to account for money received 
during the war as acting regimental quartermaster. 

This was an action by the United States against William H. 
Wade to recover a sum of money alleged to be due. 

Jolm R. Wallcer, for plaintiff. 
Geo. A. Neal, for défendant. 

PHILIPS, District Judge. This suit was instituted on the 5th 
day of July, 1887. The pétition, in substance, aUeges that on the 
18th day of September, 1862, the défendant was captain and acting 
regimental quartermaster in the thirty-first régiment, Ohio vol- 
unteers; that on said day he received from one Mackay, assistant 
quartermaster of the army, the sum of $485.15, the money of the 
United States; that he took said money into his custody, as such 
officer, for and on behalf of the United States; and that he has 
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failed and refused to account therefor, and pay over the same to 
the plaintifif. Service of summons was not had on défendant, on 
account of his absence from his usual place of résidence, until Au- 
gust, 1889. In September, 1889, the défendant âled an answer deny- 
ing generally ail the allégations of the pétition. The cause has been 
continued from time to time under the gênerai statement that de- 
fendant expected to effect a settlement with the government. On 
the lOth day of May, 1895, by written consent of the parties, the 
cause was referred to J. D. Parkinson, Esq., with directions to take 
the évidence and make his flndings, and report the same to this 
court. AfterM^ards, on the 18th day of June, 1895, the défendant 
âled an amended answer, admitting that he was, at the time men- 
tioned in the pétition, such olficer and acting quartermaster, and 
that he received said money through said Mackay. The answer 
then allèges that said money was so received by said défendant for 
the purpose of paying men and soldlers as extra-duty men, and 
that he sopaid out the same, with the exception of |60, not paid 
out on account of the absence of the men, which was paid back by 
him to one Hannon, acting assistant quartermaster of the army. 
The answer further allèges that défendant made settlement of ac- 
count with the second auditor of the treasury. On the 12th day 
of May, 1896, the référée filed his report, the substance of which is 
that he flnds the issues for the défendant; that the money received 
by défendant was properly disbursed and paid out. To this report 
the district attorney has presented various exceptions, on the 
ground that the report of facts by the master is imperfect, and that 
the flndings are contrary to the facts in évidence, and against the 
law. The report of the référée, instead of flnding aU the material 
facts of the case, reports the évidence merely by way of référence 
to the files and dépositions and oral testimony. It therefore became 
necessary to a proper détermination of the case that the court 
should examine in détail ail of the exhibits and testimony. 

The évidence discloses the fact that in 1862 a question arose in 
said régiment, whether or not certain men connected therewith 
were entitled to extra pay, as extra-duty men. The acting regi- 
mental quartermaster being absent on detailed duty, by direction 
of the colonel commanding this régiment, the défendant, being a 
captain of a company therein, accepted the duty of the regimental 
quartermaster. and took it upon himself to apply to said Mackay for 
money with which to pay said claimants. It is quite apparent from 
the testimony of one "Williams, who was commissary of said régi- 
ment, who testified on behalf of défendant, that the pay roll on 
which défendant claims to hâve paid out this money was made out 
by the quartermaster sergeant of the régiment about the time de- 
fendant obtained this money. He testifled that: 

"Mr. Babbltt clalroed the extra-duty men at regimental headquarters were not 
entitled to extra pay, but after considérable controversy there was a pay roll 
m.nd(! out, and tbe extra-duty men were paid, with the exception of Andy Camp- 
bell, wlio was adjutant's clerk." 

The défendant himself testifled that the so-called extra-duty men 
were principally teamsters ; that he did not think the man Campbell 
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was entitled to such. pay, but that he afterwards did pay him $100, 
by order of the colonel of the régiment. This order was not pro- 
duced in eTidence, as défendant claims be did not know wbat be- 
came of it; nor did the colonel, when questioned about it, bave mucb 
recollection of the transaction. Tbe names of none of the men 
thus claimed to bave been paid are remembered by any of tbe wit- 
nesses for défendant, nor can tbe défendant give their names, or 
tbe amounts paid tbem, respectively; nor can be state for bow many 
days' work tbey were paid. Tbe statute (section 1287) autborizes 
sucb extra pay only to soldiers wben detailed for employment "as 
artiiicers, or laborers in tbe construction of permanent military 
Works, public roads, or other constant labor of not less tban ten 
days duration." Tbe army régulations, wbicb bave tbe force and 
effect of law (sections 902-905, 907), make spécifie prescriptions and 
limitations witb regard to tbis cbaracter of service. Section 902 
gives certain extra pay to men employed east of tbe Eocky moun- 
tains, and certain pay to men employed at ail otber stations west 
of tbe mountains. Section 903 déclares tbat enlisted men in tbe 
ordnance, in tbe engineer departments, and artiflcers, and in tbe 
artillery, are not entitled to tbls pay. Section 904 probibits tbe 
employment of extra-duty men or soldiers or any laborer in camp 
or garrison wbicb can be properly performed by fatigue parties. 
Section 905 déclares tbat no extra-duty men, except tbose required 
for tbe ordinary service of tbe quartermaster, commissary, médical 
department, and saddlers in mounted companies, shall be employed, 
witbout previous autbority from department headquarters, except 
in emergency, to be promptly reported to tbe department command- 
er. So it is obvions, botb from the statute and tbe army régula- 
tions, tbat, to autborize tbe disbursement of tbis money to enlisted 
men for extra duty, it sbould appear tbat tbe service performed by 
them was not less in duration than 10 days. Section 1141 of tbe 
army régulations provides tbat: 

"Duplicate rolls of the extra-duty men to be paid by the quartermaster de- 
partment will be made monthly and certifled by the quartermaster or other 
offlcer having charge of the work, and countersigned by the commanding of- 
ficer. One of thèse wlU be transmitted direct to the quartermaster gênerai and 
flled in support of the pay rolls." 

Tbis was not observed by tbe défendant. He never transmitted 
to the quartermaster's department, nor to any other department of 
tbe government, such pay roll, or any copy tbereof. It was not con- 
sistent witb tbe public interests tbat a regimental quartermaster, 
or ofiicer of tbe Une, should be invested witb autbority, ad libitum, 
to pay out public moneys when and to wbom be might sélect. He 
could pay out this money to sucb persons only as migbt be entitled 
tbereto under the law. And it was clearly bis duty, as tbe disburs- 
ing agent, to see that the persons named on tbe pay roU were sucb 
as were entitled to extra pay; and he could not devolve tbat duty 
on any otber person, so as to escape responsibility for bis action, 
nor accept any person's ipse dixit as to the merits of tbe claimants. 
As a safeguard to the public treasury, his action in making sucb 
disbursement was subject to review and approval, before he could 
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be acquitted of his accountability, by tbe quartermaster general's 
department, and tke third auditor of the treasury. The évidence 
shows that the défendant, and others connected with the company, 
made question, before paying the claimants, as to whether or not 
they were entitled thereto; showing that he did not accept the pay 
roll itself, made ont by some subordinate like the quartermaster 
sergeant, as conclusive. The man Campbell, for instance, who was 
paid f 100 of this fund, was a mare clerk to the adjutant of the rég- 
iment. It does not even appear that he was an enlisted man. The 
colonel of the régiment had no authority to direct the défendant in 
making payment to such a man, any more than if Campbell had been 
a camp follower. No opportunity was accorded to the quartermas- 
ter general's department to revise and rectify this pay roll, for the 
reason that the défendant failed to make any return of this voucher 
to the department. The defendant's statement respecting this mat- 
ter is that he was unfamiliar with the statute and army régulations. 
"Ignorantia legis neminem excusât." But it would seem, in the ab- 
sence of any positive regvdation, the plain, common-sense method of 
doing any business of that character should hâve dietated, instinct- 
ively, to a man of this defendant's unquestionable intelligence and 
aptitude, that having solicited, as he did, the payment over to him 
of this money, to be by him applied to a public use, he should, of 
course, render some account to the government of his stewardship. 
Thia is so palpable that, without impugning the integrity of the 
défendant, he must admit inexcusable négligence on his part. Hav- 
ing accepted the money, and undertaken, by virtue of his office, to 
apply it to a permissible use, he assumed the responsibility attach- 
ing to his office. 

The further testimony of the défendant is that he retained this 
extra pay roll in his possession until his command marched from 
Tennessee east, across the continent, and that, with other papers, 
he left it in a warehouse in the state of Alabama until mustered 
out of this régiment, in September, 1864, when he went to Wash- 
ington to collect pay due him as captain; that he employed a man 
named Stephens, of Washington City (a daim agent), to attend to 
the matter of obtaining his pay; that this agent obtained for him, 
from the quartermaster's department, and from the second auditor 
of the treasury, certificates of nonindebtedness, whereby he ob- 
tained his pay. He admits that no application was made to the 
third auditor for such certiflcate, who alone had jurisdiction in the 
final settlement of accounts with quartermasters. His statement, 
further, is: That he took said pay roll of the extra-duty men with 
him to Washington, and showed it to said agent, who advised him 
that it was not necessary to présent it, as he already had the cep 
tiflcates on which to draw his pay. Thereat, the défendant testi- 
fled, he threw this pay roll, with other papers, onto the window siU 
in Stephens' office, and has not seen them sihce. That, when he 
afterwards communicated with Stephens about the matter, he dis- 
claimed any knowledge of the transaction. In one part of his tes- 
timony Ihe défendant, through inadvertence, présents the idea that 
when he was trying to effect a settlement with the depai'tment, to 



0NITED STATES V. WADE. 265 

obtain Ms pay, he made an affldavit respecting this pay roll, whicb 
was flled with some division, — wMcli one, he do«8 not know. This 
is manifestly incorrect, for the reason that, according to his preced- 
ing statement, he had this pay roll with hlm at Washington, and 
showed it to the agent at the time. So, if there had been any oc- 
casion for explanation, the pay roll itself was présent. Later on, 
however, in his cross-examination, he rectifled this statement by, in 
effect, saying it had no référence to such voucher. The affidavit 
made by him, evidently, was one of nonindebtedness on his part, 
in order to effect a settlement of his account for pay as captain. 
There was no record against him at that time, in the auditor's de- 
partment, on account of this money. On the contrary, at that time 
this money stood on the books of the auditor's department as a 
charge against Macitay, to whom it had been turned orer by the 
department, who did not obtain crédit therefor in his final settle- 
ments until 1874, when he flled the defendant's receipt therefor to 
him. Thereupon the défendant was chargea on the boolis of the 
auditor's department with this money. The référée, in respect of 
tlds phase of the case, makes this flnding: 

"Wliile this actual, but not conclusive, élection to hold Macliay responsible 
was being asserted, a gênerai (not spécial) two-year act, approved June, 1870, 
and continued in force by renewals till 1876, was passed, authorizing such 
crédits where actual fraud aeainst the jïovernment was not apparent. This 
fict, and Mackay's crédit, Is slrailar. In effect, upon the government's cause ai 
aciion for this amount, as If Macliay had paid or satisfied a judgment against 
..un for this Identlcal sum." 

This flnding is not sustained either by the law or the facts ap- 
plicable to this case. In the flrst place, the act of 1870 had no 
application to the settlement with Mackay. The fiirst section au- 
thorized the proper accounting offlcer of the treasury department — 

"In the settlement of the accounts of disburslng officers of the war and navy 
departments arising since the commencement ot the Rébellion and prier to the 
26th day of August, 1866, to allow such crédits for overpayments and for 
losses of funds, vouchers, and property, as they may deem just and reasonable, 
when recommended under authority of the secretaries of war and navy, by the 
heads of military and naval bureaus, to which such accounts respectively per- 
tain." 

As Mackay neither claimed crédit for any overpayment, or loss of 
funds, voucher, or property, this provision of the statute had no 
application to his case. 

The second section of this act provides for the approval of the 
accounts of military officers "for government property charged to 
them," which might be closed by the proper accounting offlcer when- 
ever, in his judgment, it is for the interest of the United States to 
do so, in the absence of fraud. This section evidently applies to 
the matter of closing accounts of oificers for property charged to 
them, such as ordnance stores, equipments, quartermaster supplies, 
and the like, in contradistinction to that class of funds and prop- 
erty committed to disburslng ofiicers. 

The department settled the account of Mackay, ^^^'-^wing him 
crédit for the $485.15 turned over by him to the défendant, on the 
production of the defendant's receipt therefor. This in no wise 
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acqilitted the defeûdant of his liability to account to the govern- 
ment for the f und so received by him, wliether rightfuUy or wrong- 
fully. The money still belongs to the govemment. The défendant 
having received it officially, he was bound to account for it. He 
was "individually responsible for ail the money he received in his 
public capacity." Walton v. U. S., 9 Wheat 656. He could not 
appropriate this money to his own use, or pervert it to unauthorized 
uses; and, until the government receives satisfaction therefor, it 
is a continuing liability, enforceable against the voluntary récipient, 
as for money had and received. Having neglected his own duty, by 
failing to render an account to the government, with liis vouchers, 
vi'hich he claims to hâve had for two years in his possession, ajid 
which, according to his own statement, he indifferently abandoned 
in the office of the man Stephens, without so much as asking of him 
to take the custody thereof, there is little grâce in the complaint 
that the government, by not earlier making demand on him, de- 
prived him of the beneflt of the act of congress of 1870-74. The 
utmost he could hâve claimed, even if notifled to settle while said 
act was in force, was that he thoughtlessly abandoned the voucher, 
the pay roU evidencing his payments, two years after he was re- 
quired by law to forward a copy thereof to the quartermaster's de- 
partment. Even had he done this, the matter would hâve been sub- 
ject to investigation by the quartermaster's department, and to 
settlement by the third auditor, as to whether the persons to whom 
the money is claimed to hâve been paid were entitled thereto un- 
der the law, before he could hâve been credited therewith. 
This brings us to the considération of section 951, Rev. St.: 
"In suits brought by the United States against Individuals no clalm for a 
crédit shall be admltted, upon trial, except such as appear to bave been pre- 
sented to the accounting ofllcers of the treasury, for their examination, and to 
bave been by them disallowed,'in whole or in part, unless It is proved to the 
satisfaction of the court that the défendant is, at the time of the trial, in pos- 
session of vouchers not before in his power to procure, and that he was pre- 
vented f rom exhibltlng a clalm for such crédit at the treasury by absence from 
the United States, or by some unavoldable accident." 

The référée flnds, as a matter of law, that this statute has no 
application to this case. Why not? From what has already been 
said respecting the necessity ûf making report to the quartermas- 
ter's department of this claim of payment to extra-duty men, the 
policy and wisdom of this statute clearly appear. Had this défend- 
ant made such return at the time when the means of ascertaining 
the facts were accessible to the accounting offtcers and himself, the 
whole matter might hâve been intelligently and justly adjusted. It 
has been the policy of the government, as expressed by act of con- 
gress, since 1797, to require officers, agents, contractors, et id omne 
genus, before they can be heard to claim crédits against the gov- 
ernment when sued for an accounting, to show that they bave pre- 
sented claims therefor to the public accounting oflicers of the gov- 
ernment for examination, and that they hâve been disallowed, un- 
less excused therefrom by the saving clause of the statute. The 
object of this statute is to adjust and settle ail accounts and crédits 
between the parties. U. S. v. Wilkins, 6 Wheat. 135; U. S. v. Fille- 
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brown, 7 Pet. 28, It embraces every suit between tbe United States 
and individuals. U. S. v. IngersoU, Orabbe, 135, Fed. Cas. No. 15,- 
440; U. S. V. Barker, 1 Paine, 156, Fed. Cas. No. 14,517. It ap- 
plies to sucb military officer as was the défendant, where money is 
expended by him in an ofQcial capacity, and crédit claimed tberefor. 
U. S. V. Lemt, 1 Paine, 417, Fed. Cas. No. 15,593. The statute makes 
no limitations as to either the origin or nature of the claim for 
crédit. The answer itself shows that the Tery nature of the de- 
fendant's défense is that he is entitled to a crédit on account of 
money charged against him as to |425 disbursed in paj-ment of 
extra-duty men, and for |60 turned over, in effect, to the quarter- 
master's department. As this |60 was properly accounted for by 
Hai-mon, to whom défendant paid over the same, the books in the 
auditor's office credited the défendant therewith; and the question 
hère presented is whether he shall, in this suit, be entitled to further 
crédit for the money alleged to hâve been paid over to the extra-duty 
men. Having failed to présent his claim for this crédit, he can be 
heard thereon in this suit only on the ground that he now bas 
therefor vouchers which he could not before produce or procure. 
Watkins v. U, S., 9 Wall. 759; Halliburton v. U, S., 13 WaU. 63; 
Western Union R. Co. v. U. S., 101 U. S. 543; U. S, v. Austin, 2 
Clife. 325, Fed. Cas. No. 14,480. Long prior to the institution of this 
suit the défendant was invlted by the third auditor to présent his 
claim for crédit, with proofs or affidavits of loss. Instead of doing 
so, as shown by his testimony herein, he requested the government, 
through the district attorney, to bring suit against him, which in- 
vitation was accepted, and hère he is. Without imputing to the 
défendant any mala âdes or fraudulent intent, the law arising on 
the facts of the case Is with the government. It follows that the 
exceptions to the spécial flndings of the référée are sustained. 
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(District Court, D. South Carolina. .Tanuary 23, 1896.) 

Pboviding Mbans for Military Expédition — What Constitctes Offense. 
Wliether the master of a vessel, which took on board, from a tug ofï the 
coast of New Jersey, 30 or 35 meo, and at the same time boxes of arms and 
am munition, and then set sail for Cuba, provided or prepared the means for 
a military expédition or enterprise, within Gen. St. § 5286, deelaring guilty 
of a misdemeanor "every person who, within the territory or jurisdiction 
of the United States, begins, or sets on foot, or provides or prépares the 
means for, any military expédition or enterprise, to be carried on from 
thence against * • • any foreign • • • state • * • •wU'ii whom 
the United States are at peace," dépends on whether they (not being a 
military organization when they came aboard) were, with the knowledge 
of the master, after coming ou board, armed, and given military drill and 
instruction, and put Into a state of etilciency l'or warlilie opérations. 

Pi'osecution of Samuel Hughes for violation of Eev. St. U, S. § 

5286. 
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Wm. Peny Murphy, U. S. Dist. Atty., E. W. Hughes, Asst. U. 
S. Dist. Atty., and Jos. W. Baxnwell, Spécial Asst. U. S. Atty., for 
the United States. 

J. P. K. Bryan and M. 0. Butler, for défendants. 

Malet Prévost and Henry Buist, for Spanish consul. 

BEAWLEY, District Judge (charging jury). The défendant îs in- 
dicted under section 5286 of the General Statutes, which is in thèse 
words: 

"Every person wfco, wfthin the terrltory or jurisdlctlon of the United States, 
begins, or sets on foot, or pro vides or prépares the means for, any military ex- 
pédition or enterprlse, to he carried on from thence agalnst the territory or 
dominions of any forelgn prince or state, or of any colony, district, or peo- 
ple, with whom the United States are at peace, shall be deemed gullty of a 
hlgh misdemeanor, and shall be flned not exceeding three thousand dollars, 
and imprlsoned not more than three years." 

There is no inhibition under this statute against the shipment of 
arms or other munitions of war, nor are individuals forbidden to 
leare this country in unanned association, for the purpose of join- 
ing in any military opérations in a foreign country. Persons who 
go upon such expéditions incur the risk of capture when they corne 
within the jurisdiction of such foreign power, and arms and muni- 
tions so shipped may likewise be seized. Whether our statutes on 
this subject proTide with sufificient efflcacy for the prévention of any 
acts which might tend to the violation of the obligation of neutral- 
ity is not a question for your considération or my opinion. Under 
this indictment yoiu" duties are limited to the détermination of the 
single question as to whether the défendant has violated the sec- 
tion as charged. As there is no évidence tending to show that the 
défendant began or set on foot or was the leader of any expédition, 
your inquiry is conflned to a considération of the other offense de- 
nounced and described in this section, to wit, the preparing or pro- 
viding the means for any military expédition or enterprise. New, 
as it has been conclusively proved, and is not denied, that a num- 
ber of men were carried by the défendant on board of his ship, that 
the means for the transportation of the same were prepared and 
provided by him, your inquiry is still further narrowed, and the 
simple question left for your détermination is whether this was a 
military expédition or enterprise. There is no précise définition 
given by any recognized authority of what constitutes a military 
expédition or enterprise. There would be no question that a mili- 
tary Company organized as infantry, artillery, or cavalry, with 
offlcers, arms, and equipments, would constitute such a military 
force that the transportation of it from within our territory or ju- 
risdiction would corne within the prohibitions of this statute; the 
uncombined éléments of such a force — that is to say, individuals 
not drilled or organized or capable of being put into a state of 
eflSciency for warlike opérations — would not constitute a military 
expédition within the meaning of this statute, and the transporta- 
tion of such individuals as passengers would be legitimate com- 
merce, such as our laws permit. It is for you to décide whether 
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this body of men fall within the flrst or the second class. If the 
lines wMch. distlnguish. between the two were clearly marked, there 
would be no difflculty, and nothing to submit to you, — the court 
would instruct you. It is because there is a wide border land be- 
tween the two, not precisely delimited, that a question arises for 
your solution; and to solve it rightly you must consider carefully 
ail the testimony that you hâve heard, and I will now state to you 
so much of the évidence as may help you to a right conclusion. It 
is for you to détermine the credibility of the witnesses. The duty 
of the court is to détermine, and it has determined, their compe- 
tency. You can believe ail, or a part, or none of thèse witnesses. 
jSTow, proof has been offered to show : That on the morning of the 
21st October, just off the Jersey coast, the steamship Laurada took 
aboard certain men — 30 or 35 men — ^from a tug whicb met her at 
that point. That she also took aboard at the same time certain 
boxes and arms and ammunition. Whether those men were armed 
when they came aboard is a question for your détermination. Some 
of the witnesses say they were, and some say they were not; some 
say that some were armed, and others not; some of them say ail 
the men had machetes, which are described as long knives; some 
of the witnesses hâve called them swords. That after taking 
aboard thèse men the steamship set sail for the coast of Cuba. The 
route by which the Laurada would go in making her voyaga to 
Jamaica is naturaUy and necessarily one which would carry her 
by the coast of Cuba. What those men did aboard ship after they 
got aboard is a question which you will hâve to décide. If they 
came aboard and were received as ordinary passengers in unarmed 
association, and were carried simply as passengers, and neither be- 
fore they came aboard nor after they came aboard were they or- 
ganized as a military company, then, under the law as given to 
you, the transportation of those men would not be an offense un- 
der this statute. But if, after they came aboard, they took the 
arms from the boxes, and organized themselves into a company or 
organization ; if they were drilled or went through the manual of 
arms under the leadership or direction of one man or more; if 
they then became a military organization by reason of such com- 
ing together and of such driU or instruction, — then from that time 
forth they would be a military organization or enterprise within 
the meaning of this statute. It is for you to say whether they did 
go through that process of organization. There is no proof that 
before they came aboard they had been so organized, and in the 
absence of that proof you would not be warranted in assuming that 
they came aboard as a military organization, or that they were re- 
ceived as such; but if, after they came aboard, within the knowl- 
edge of the captain, who was the master of the ship, and could con- 
trol everything that went on on board that ship, they were organ- 
ized and drilled; if they took the arms from the boxes for the pur- 
pose of such organization and drill, and were themselves put into a 
state of eificiency for warlike opérations, — then the enterprise would 
take on the character of a military expédition, within the meaning 
of this statute, and it is for you to détermine from the testimony 
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in the case whetlier that is so or not Some of the witnesses tes- 
tify to a constant drilling; some of th.eni testify to occasional drill- 
ing; some of them testify to their seeing no drilling at ail; some 
of them say that this drilling, or the exercise of the manual of 
arms, took place at such a point on the ship that any one passing 
that way by the hatch could see them; other witnesses testify they 
passed by the hatch frequentiy, and saw nothing of that kind going 
on. The court cannot help you to a conclusion on that point. It 
is entirely for you to say whether or not that thing went on. If 
you believe from ail the circumstances attendant upon the embar- 
kation of thèse men that they had before that time been organized 
into a military force, or if you believe that without any previous 
organization or drilling they came aboard in a body for the pur- 
pose of forming, while aboard the ship, a military organization, and 
that they brought with them such arms and munitions of war as 
would enable them to organize themselves, and to create on board 
of that ship, and therefore within the jurisdiction of the United 
States, a military expédition or enterprise; and if you believe that 
while aboard the ship they became organized and were drilled or in- 
structed in the manual of arms, and were thus made capable of 
efficient proximate combination into a force prepared for immédiate 
military opérations; and if you believe that such a préparation for a 
military expédition was within the knowledge of the défendant, and 
that, being the master of his ship, he permitted it to be used for 
such purpose, and that thereafter he transported such a body, pro- 
viding for the maintenance and comfort of the organization thus 
formed, and aided in the landing of it near the scène where military 
opérations were to be carried on, — then he must be considered as 
guilty of violàting the law under which he is indicted. If, how- 
ever, you believe that the défendant, as master of a merchant ship 
engagea in legitimate commerce, carried passengers to the Island of 
Cuba, simply as ordinary passengers, and that boxes of arms and 
ammunition were carried simply as merchandise, then he would be 
within his right, for under our law it is not forbidden to transport 
either men or. munitions of war. And, inasmuch as the govemment 
had the right to seize such men and munitions upon their coming 
within its jurisdiction, which covers the waters within three miles 
of the coast of Cuba, the secrecy attending the landing would not 
of itself constitute an offense. 

I must remind you, gentlemen, that you are trying this défend- 
ant for violàting the laws of the United States; that this prosecu- 
tion is not in the interest of Spain, or instituted in furtherance of 
her plans for the repression of insurrection against her government. 
The prosecution is conducted by the officers of your government, 
and in vindication of your laws, and you are bound by the regard 
which you hâve for your country, and the révérence you hâve for its 
laws, to consider the case divested of any feeling of préjudice or 
sympathy. If the government of the United States and our people 
désire to aid in the political régénération of oppressed nations thei-e 
are methods by which that end can be accomplished, but ail those 
considérations lie outside the domain which circumscribes our du- 
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ties hère to-daj. In so far as the government of Spain has brought 
to the attention of our government this alleged violation of our 
laws, and has offered witnesses to prove the same, and has provided 
for the maintenance of the witnesses pending the time when their 
testimony could be properly presented, she has been entirely within 
her right, and the conduct of her officiais in that regard is not a 
subject of just animadversion. "Ç^Tien you corne to the considér- 
ation of the testimony of such witnesses, you will naturally 'and 
properly consider the fact — which is not denied — that the witnesses 
hâve been receiving pay from the Spanish government, as affecting 
their credibility, just as it is in ail cases the duty of the jury to 
consider everything in the way of motive, interest, or indncement 
which tends to throw light upon such testimony, as to whether they 
are probably telling the truth or otherwlse. You will give the 
défendant the beneflt of any reasonable doubt. That doubt must 
not arise from désire, but must grow ont of the testimony. It must 
not rest upon sympathy or wish to relieve him from the conséquen- 
ces of his act if you believe him to be really guilty. Your verdict 
may be either, "ISTot guilty," or "Guilty," or "Guilty, with a recom- 
mendation to mercy." 



LEATHEROID MANUF'G CO. v. CUMMINGS et al. 

(Circuit Court, D. Massachusetts. June 19, 1896.) 

No. 476. 
Patents — Aggregation— Boxes. 

The Andrews patent, No. 329,875, for a box of thin, flexible material, 
reinforced at Its upper edge by a band of wood, protected at the corners 
by métal corner pièces, U-shaped in cross section, is void, as being a 
mère aggregation of old devices which hère perform no new function. 

This was a suit in equity by the Leatheroid Manufacturing Com- 
pany against Josiah Cummings and others for infringement of a 
patent for a box. 

Wm. A. Macleod, for complainant. 

Geo. 0. G. Ooale and Wm. D. Baldwin, for défendants. 

CARPENTER, District Judge. This is a bill in equity to re- 
strain an alleged infringement of letters patent No. 329,875, issued 
November 10, 1885, to Emery Andrews, for box. The claim alleged 
to be infringed is as follows: 

"(1) A box made of thin, flexible material, reinforced at its upper edge by a 
band or hoop of wood, sald band of wood being protected at its corners by 
métal corner pièces U-shaped in cross section, which embrace a portion of 
three sides of said hoop or band upon two sides of said box." 

The respondents hâve made a box which cornes within the terms 
of this claim. They point ont that the claim suggests no means of 
fastening the corner pièces to the band or to the body of the box, 
and that in their box the corner pièces are fastened by rivets; and 
they argue that the device of the first claim is inoperative and void 
and also that they do not infringe. I shall not hère enter into a 
discussion of thèse questions, because I am clearly of opinion that 
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the claitn of the patent is void, as not inTolvîng patented inven- 
tion. Tiie évidence atundantly shows that ail the parts of the 
patented box are old both in material and in structure, and that 
they hère perform no other function than that which they performed 
in structures previously existing. There is therefore no patenta- 
ble combination, but only a pure aggregation of old devices. The 
bill will be dismissed. 



BOSTON LASTING MACH. CD. v. WOODWARD et aL 

(Circuit Court, D, Massachusetts. June 18, 1896.) 

No. 638. 

Patents — Inpringement— Lasting and Fastbning Machines. 

The Woodward patent, No. 248,544, for a lasting and fastening machine, 
held not infringed by a machine in which the tacli-driving mechanism is 
actuated, not by the pressure of the work, but by the dépression of a rod 
connected wjth the treadle, so that the desired resuit of driving the tack 
at the proper time, without uslng the operator's hand, is obtained by a 
différent method from that claimed by the patent. Machine Co. v. Wood- 
ward, 53 Fed. 481, and Woodward v. Machine Ce, 8 C. O. A. 622, 60 Fed. 
2<S3, and 11 C. 0. A. 353, 63 Fed. 609, distinguished. 

This was a bill in equity by the Boston Lasting Machine Com- 
pany against Erastus Woodward and others for alleged infringe- 
ment of a patent for a lasting and fastening machine for boots and 
shoes. 

Frederick P. Fish and Wm. K. Richardson, for complainant. 
James E. Maynadier and Geo. O. G. Coale, for défendants. 

CARPENTEE, District Judge. This is a bill in equity to en- 
join an alleged infringement of the second, third, and fourth claims 
of letters patent No. 248,544, issued October 18, 1881, to Erastus 
Woodward, for a lasting and fastening machine. Thèse claims hâve 
heretofore been found to be valid, and the respondents hâve been 
held to infringe by the making and using of two certain machines 
which were described in the former suit. Machine Co. v. Wood- 
ward, 53 Fed. 481; Woodward v. Machine Co., 60 Fed. 283, 8 C. C. 
A. 622, and 63 Fed. 609, 11 C. C. A. 253. On the 16th of February, 
1893, the complainant liled in the office of the commissioner of pat- 
ents a disclaimer of the flrst and fifth claims of the patent. The 
présent suit allèges infringement by the making of a third ma- 
chine, which was not brought in question in the former suit. 

The difEerences between the patented machine and the two ma- 
chines which in the former suit were found to be infringements 
are well stated by the counsel for the complainant in the follow- 
ing words: 

"In Woodward's former machines, one différence related to the work-pre- 
senting niechanism; instead of having the foot treadle connected directly 
wlth the jack-supportlng lever, as in the Woodward patent, the défendants' 
machine had a power-operated jack-lifting mechanism, comprising a clutch 
which is closed by the dépression of the treadle, and thus instantly applies 
power to the jaek lifter. The second différence related to the tack-driving 
mechanism, namely, that instead of the entire mechanism of the tacker- 
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belng stopped and started at each tack-drlving opération, the taek-driver 
bar remalned contlnuously running, but when tJie treadle was depressed, the 
taek-feeding mechanism was then moved so as to supply a tack in tlie 
nozzle, to be driven at tbe next passing of the driver. * * * ^ construction 
similar to this [i. e. to the machine hère in suit] was found in défendants' 
machine No. 2 described and shown In the Woodward patent No. 473,136, in 
which there was a statlonary nozzle In no way afCected by the pressure of 
the work, and a taek-feeding mechanism started by means of a rod connected 
with an arm that was power-actuated, under control of the treadle, in the 
ïoUowing manner: The dépression of the treadle closed the clutch, and 
through a beveled gear on the shaft actuated a segmentai gear upon a lever, 
which by a spring connection actuated another lever to lift the jack. When 
the jack was held from further motion, either by pressure against the nozzle 
or against anything else, the lever carrylng the segment continued its up- 
ward motion, and through intermediate levers operated the bell-crank lever 
connected with the taek-feeding mechanism by the rod before referred to." 

For a description of the présent alleged infringing machine I can- 
not do better than to adopt the words of Joseph P. Livermore, the 
expert called by the complainant, as f ollows : 

"The rod in défendants' machine, dépression of which starts the tack feed 
of the tacker, is connected at its lower end with one arm of an elbow lever, 
the other arm of which Is engaged by a projection from the treadle, so that 
dépression of the treadle depresses the rod and starts the tack feed. In the 
machine which I examined, the connections between the treadle and tack- 
feed starting rod, and between the treadle and clutch for applying the jack- 
raising power, were so arranged or adjusted that in the first part of the 
descent of the treadle from its normal position, the tack feed was started, and 
in the remainder of the descent of the treadle the clutch for lifting the jack 
was engaged; and, conversely, in the ascent of the treadle, the clutch was first 
disengaged, and then in the remainder of the movement the tack-feed start- 
ing rod was brought to position to again act upon the tack feed at the next 
descent of the treadle." 

From a comparison of thèse descriptions it seems to me that in 
the two machines which were formerly held to infringe, the tack- 
driving device was actuated by the "pressure of the work," to re- 
peat the phrase used in the former opinion, and that in the ma- 
chine hère in suit the tack-driving device is not so actuated, and 
therefore is not within the invention and claim of the patent. In 
the présent machine the tack-driving mechanism starts before the 
work touches the machine, and would continue to operate if by any 
means the work should never touch the machine. The desired re- 
suit, therefore, that is, the driving of the nail at the proper time 
without requiring the use of the hand of the oi)erator, is obtained 
by a method other than that invented by Woodward and claimed 
In the patent hère in suit. I conclude, therefore, that the respond- 
ents do not infringe, and that the bill must be dismissed. 
v.75F.no.4— 18 
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THE HERCULES. 

THE MAKY LOUISE. 

THE IMPERATOR. 

(District Court:, E. D. Pennsylvanla. June 30, 1896.) 

No. 41 of 1894. 

JNBGLIGBNT TOWAGE— InJURT TO ThIHD VeSSBL— LiABILITY 01" TuGS. 

Tugs towing a steamshlp to a "wharf at which another ship was lying, 
and forcing her in between the latter and the dock, while the latter was 
attempting to comply with tlie dock owner's order to move out of the 
way, held liable for damages to her from grounding, in conséquence of 
being forced past the end of the pier before she could be made fast 

This was a libel by th.e owners of the ship Cashier against the tugs 
Imperator, Mary Louise, and Hercules to recover damages incurred 
in being forcibly pushed away from a pier, so that she went aground. 

John F. Lewis and Horace L. Cheyney, for libelant. 
Henry R Edmunds, for respondents. 

BUTLER, District Judge. On May 24, 1894, while the libelant 
was lying attached to a dock at Marcus Hook, awaiting a promised 
cargo, the respondents, having the steamship Bremerhaven in tow, 
brought her there to load. The libelant was ordered away by the 
wharf owners, to allow the steamship to occupy her place. She 
endeaYored to move down to an ice pier a short distance below, by 
slackening her Unes and drifting with the tide. While she was 
engagea in this endeavor and before it could be executed, the re- 
spondents, against her eamest protest, rau the steamship in be- 
tween her and the wharf, striking her rear line, attached astern, 
and forcing her forward. This line was then detached from the 
wharf by the respondents' order as is charged, the stem being al- 
lowed to swing rapidly downwards, while the forward line remain- 
ed fast. The respondents continued their course with the tow, 
forcing it against the libelant's upper side, as is charged, thus in- 
creasing the momentum of her stem, and swinging her past the 
pier with such rapidity that those on board were unable to avoid 
the grounding which ensued, by attaching a line to the pier, al- 
though they endeavored to do so. While it is denied that the li- 
belant sustained injury, as she charges, there is évidence to support 
the charge, and the question will not be considered at présent. 

Were thé respondents in fault? They had nothing to do with 
orderingthe libelant away from her berth; and it was her duty 
to go when ordered. She was, however, entitled to sufiScient time 
to do so with safety; and even if she had been tardy in this respect, 
it would not hâve justifled the respondents in forcing the steam- 
ship in as they did. The libelant's only substantial ground of com- 
plaint is stated in her brlef as f ollows : 

"While the stem line of the Cashier was being properly slacked on board 
the ship, and she was drifting down with the ebb tide, the tugs doeking the 
Bremerhaven without waitlng until the ship was safely moored to the 
ice pier, or until the stem line was cast off, and in utter disregard of the 
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safety of the shlp, pushed the Bremerhaven In between the Cashier and the 
oil wharf, and forced her against the wire hawser of the Cashier which was 
ont astern. When the steamship struck the hawser an order was given 
from the bridge of the Bremerhaven, to cast it ofC. This order was repeated 
on the forecastle of the steamship evidently by the master of the Imperator, 
who was stationed there. Acting under this order, the stern line of the ship 
was cast ofC by some one ashore, and she drlfted down with the ebb tide, 
without coutrol over her moTements. The tugs continued to force or push 
the steamship in between the Cashier and the wharf, and the steamship 
finally struck the Cashier with considérable force, on the starboard side, 
jnst abaft of the forerigging. The ship then being adrift, the ebb tide and 
the momentum given by the steamship in striking her and her stern line, 
forced her forward, and she struck the pier on her port quarter, and as she 
was then going forward, she scraped along the pier on her port quarter, 
and finally slipped ofif, notwithstanding one of her crew, acting under orders 
from her master, jumped on the pier as she struck It, and attempted to make 
a line fast, in order to check her headway and to hold her fast to it. Al- 
though the sallor got the Une over one of the posts, it was ineffective, through 
the lack of sufflclent time, and the ship, after slipping off the pier, went 
ashore inside of It, some thlrty or forty feet." 

That the respondents did force the steamship in while the libelant 
was still moored to the wharf, and thus drive her forward by 
pressing against her rear line, is entirely clear. In this they were 
seriously wrong, and to this wrong the conséquences which f ollowed 
may justly be ascribed. The act was very imprudent if not reck- 
less. While I am satisfled the line thus struck and forced forward 
was detached from the wharf subsequently by the respondents' 
order, I do not deem this fact important. The conséquences would, 
I think, hâve been as serious if the line had remained fast there. 
If it had so remained it must hâve been broken or the libelant 
hâve been forced up against the steamship, and possibly been in- 
jured thereby more seriously than she was by grounding. 

I think also that the weight of the évidence sustains the charge 
that the steamship was forced directly against the libelant's side, 
after the line was cast off, and the momentum of her stem thus 
increased. I theref ore so flnd the fact. I do not however consider 
it very important; I believe the conséquences would hâve been the 
same in its absence. The forcing of the libelant forward by con- 
tact with her stern line, and thus requiring it to be cast off, or 
severing it if it was not, would naturally lead to the resuit that f ol- 
lowed. 

Of course it was the libelant's duty to endeavor to save herself, 
when the line was detached by attaching her stem if practicable 
to the ice pier. It was ail she could do, and it was natural she 
should seek to do it. I am satisfled from the évidence that she 
endeavored to do it. In conséquence, however, of being forced for- 
ward and the rapidity with which her stem moved, the endeavor 
was unavailing. 

The question of damages must go to a commissioner. The daim 
may be largely exaggerated, but this is matter for future inquiry. 

The libel is sustained with costs. 
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ELECTRIC BOOT & SHOB FINISHINQ CO. T. LITTLB et aL 

(Circuit Court, D. Massachusetts. June 18, 1898.) 

No. 465. 

1. Pbocbss Patent — Decbptivi: Spécifications. 

Where a patent for a process for finishing and pollshlng the soles and 
heels ot boots and shoes described It as consisting of dyeing the parts 
black, treating them with wax or other waterproof compound.and polishlng 
the same with a rapidly movlng "yielding surface," formed of cotton 
cloth or chamois sliin, covering a bed of felt "or any other suitable mate- 
rlal," held, that the patent was Toid because of an Implled purpose to 
deceive the public; it appearing that, at the tlme of his application, 
the patentée considered that the dye used should be waterproof, and that 
the yielding surface used in pollshlng must be an inflated air cushion, 
nelther of which facts was dlsclosed by the spécifications. 

8. Same— BuBNisHiNG Boots and Shoes. 

The Crocker reissue, No. 11,144, for blackening and bumlshlng boots 
and shoes, Is vold, because the spécifications do not disclose the whole 
truth in relation to the Invention. 

This was a suit in equity by the Electric Boot & Shoe Finishing 
Company against Alexander E. Little and others for alleged in- 
fringement of a patent for blackening and bumishing boots and 
shoes. 

Chas. A. Taber, for complainant. 

James H. Young and Oliver E. Mitchell, for défendants. 

CARPENTER, District Judge. This is a bill in equity to re- 
fitrain an alleged infringement of the flrst claim of reissue letters 
patent No. 11,144, issued February 10, 1891, to William W. Crocker, 
for blackening and bumishing boots and shoes. The claim is as fol- 
lows: 

(1) The Improvement In the art of pollshing and finishing sole and heel 
edges and other parts of boots or shoes, which. consists in dyeing the sald 
parts or surfaces black and treating the said surfaces with wax or other 
résinons or waterproof compound and polishlng the same by contact with a 
rapidly movlng yielding surface, substantially as described. 

The process in use before this invention was to blacken the leath- 
er with ink, the sédiment of which was flxed to the flber of the leath- 
er by buffing, and then by rubbing the leather with a hard heated 
surface. In the use of a dye, the surface of the leather is left 
smooth and may be polished by an instrument having a soft, yield- 
ing surface. I do not flnd in the record évidence of the use of this 
process before the invention hère patented. 

It is objected that the patent does not sufiSciently describe the 
process; and on this point the respondents strongly argue that the 
materials necessary to the process were not commonly known, and 
hence that the manner of preparing them should hâve been de- 
scribed in the patent. I hâve flnally reached the conclusion that 
the materials used in the patented process were sufflcienfly known 
to those familiar with the art as it stood at the time of the inven- 
tion, so that the patentée is not called on to describe the methods of 
preparing them. Those familiar with the art, I am persuaded, 
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would understand the nature of the materials required, although it 
is true as disclosed by the évidence that there was at that time a 
practical difQculty in obtaining a supply in the market. 

I am of opinion, however, that the spécification was, for the pur- 
pose of deceiving the public, made to contain less than the whole 
truth relative to the invention and hence that the patent must be 
held to be invalid. Rev. St. § 4920. The patentée had discovered 
previously to his application that the dye used should be water- 
proof, and that the yielding surface used in polishing should be an 
inflated air cushion. The use of a waterproof dye, he testifles, is 
"an important feature" ; and as to the air cushion, he testifles that 
it "is necessary to be practical," and that without this "it would not 
be my process." The spécification, however, contains no référence 
to thèse requirements. Thé necessity of a waterproof dye is hard- 
ly even suggested, and the polishing surface is described as foraied 
of cotton cloth or chamois skin, covering a bed of "felt or any other 
suitable material." Since the great importance of the waterproof 
quality in the dye was well understood by the inventor, as well as 
the absolute necessity to his process of a certain spécifie yielding 
surface, I must hold that the purpose to deceive the public is neces- 
sarily implied from his failure even to suggest thèse requirements. 

The bUl will be dismissed with costs to the respondents. 



KBNNEDY VALVE MANUF'G CO. v. CHAPMAN VALVE MANUF'G CO. 

'Circuit Court, D. Massachusetts. June 22, 1896.) 

No. 554. 

Patents — Limitation bt Prior Art — Valvk Indicators. 

The Kennedy patent, No. 404,844, for a valve Indlcator, must be limited. 
In View of the prior state of the art, to the spécifie structure shown and 
described; and the real invention consists simply In the use of a movable 
sleeve, in combination with the other parts, with the résultant advantage 
that the valve can endure rough handllng, and is little liable to dérange- 
ment and destruction. 

W. P. Preble, Jr., for complainant. 
William H. Chapman, for défendant. 

CARPENTER, District Judge. This is a bill in equity to re- 
strain an alleged infringement of the first claim of letters patent 
No. 404,844, issued June 11, 1889, to Daniel Kennedy, for valve in- 
dicator. The claim is as follows: 

"(1) In a valve having a casing A and boss A', with operating shaft B, 
having a screw thread b, the combination therewith of a sleeve D, surround- 
ing such boss and connected therewith by the longitudinal groove a', and 
pin D2, so as to allow longitudinal motion, and the yoke D', Connecting such 
sleeve with the thread b, ail arrangea for joint opération, as herein speci- 
fied." 

This is a device whereby the upward and downward movement 
of the sleeve discloses, through a slot or opening therein, alter- 
nately, the words "open" and "shut," or other marks which may 
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indicate whether the valve is open or shut. The devices thereto- 
fore in use, as the spécification says, were "too slight and toc easily 
deranged," and the patentée discovered "that it is practicable to 
mate such indication by the movement of a sleeve surrounding the 
upper portion of the valve casing, and which sleeve may be made 
of any desired thickness, so as to endure as rough handling and be 
as little liable to dérangement and destruction as the other por- 
tions of the valve." The device used by the respondent is shown 
in letters patent No. 486,610, issued November 22, 1892, to Jason 
Griles, for valve indicator, in which the words or symbols indicating 
whether the valve is shut or open are carried on a sign plate which 
moves upward and downward, exposing the words through a slot 
in a face plate. On a broad construction of the claim it seems to 
me clear that the respondent infringes. The complainant claims 
a construction which he states as follows: 

"Complainant contends that Daniel Kennedy was the flrst person ever to 
concelve and reduce to practiee the idea of making a valve Indicator tell 
Its own story by visible words. In thls he was a pioneer and, as such, entl- 
tled to the broadest and most libéral construction of hls claim which the 
State of the art, when he obtained his patent, would justlfy. Other inventors 
had made valve Indicators which could be interpreted by persons acquainted 
with the Inside worklng of the valve mechanism, but Kennedy was the first 
ever to make a valve indicator which could be immediately understood by 
everybody, whether he knew how the valve worked or not. Kennedy did 
thls by putting upon the valve Indicator the word 'Open' and the word 'Shut,' 
in large, plain letters, so situated that only one could be seen at a time, and 
that the opening and closing of the valve automatlcally uncovered one of 
thèse words and concealed the other In true agreement with the aetual con- 
dition of the valve. He did this in a way that made the mechanism dura- 
ble, absolutely accurate, and not readUy tanipered with or deranged; but 
the main idea was the absolute certainty that no English-speaking person, 
man, woman, or child, could fail to understand the condition of the valve 
at a glance, with or without any mechanical knowledge. Durableness, secu- 
rity agalnst dérangement and correspondenee with the aetual condition of 
the valve are nothing without the power of speaking to the uneducated mind 
through the common médium of the Bnglish language. AU thèse qualifies, 
except the faculty of speech, had been given to valve Indicators before; but 
Kennedy was the first to cause the valve, as one of the witnesses exprcssed 
It, 'to make its own report.' " 

It seems to me that ail the requirements of the description above 
quoted are met by the drawing of letters patent No. 141,839, is- 
sued August 12, 1873, to James Walsh, for improvement in valve 
cocks. The complainant insists that the words "open" and "closed" 
in this drawing are descriptive only and are not intended to be 
inscribed on the valve. They are not referred to in the spécification, 
and it does not appear that valves were made on which the words 
were inscribed. Since, however, the words plainly appear on the 
valve, in the place appropriate therefor in connection with the 
pointed projection on the lower end of the vertically moring rod, 
and since the spécification speaks of a "pointer or sliding rod 
» » « gerving as an indicator to show the position of the valve," 
I should be slow to find patentable invention in a device to which 
no new function could be assigned except that which the complain- 
ant hère claims for his invention-. However that may be, the ob- 
jection does not apply to the device shown in letters patent No. 
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266,241, issued October 17, 1882, to Edward Weston, for cut-off for 
electric circuits, in which the function of the patented device, as 
the complainant aboTe states it, is performed in an electric cut- 
out, which "performs an analogous function with respect to an elec- 
tric current to that performed by a valve with respect to a cur- 
rent of water, steam, air, etc." 

The state of the art shows, then, as it seems to me, that the in- 
vention consists simply in the use of a sleeve, with its allégea ré- 
sultant advantage, in the case of a valve, that it can "endure rough 
handling" and is 'little liable to dérangement and destruction." 
As to whether it has this advantage, there is no évidence in the 
record, and I am inclined to give the complainant the beneût of the 
presumption arising from the grant of the patent, and hold the 
claim valid for the spécifie structure shown and described. The 
respondent does not infringe the claim as so construed, and the bill 
will therefore be dismissed with costs. 



SÏROM MANUF'G CO. v. WBIR PROG CO. 

(Circuit Court. S. D. Ohio, W. D. June 1, 1896.) 

No. 4,605. 

1. Patents— SuFFiciKNCY op Description— Swaginq Rail Bhaces. 

The Alkins patent, No. 352,286, for an improvement In rail braces, con- 
sisting in strllving them up from a métal blanli, held, in view of tlie an- 
tiquity of the art of swaglng, not to be void as to claims 1, 2, 3, 9, and 10, 
for want of a sufficient description to comply with Rev. St. § 4888, though 
tlie proeess is not stated in détail. Kilbourne v. W. Bingham Ce, 1 0. C. 
A. 617, 50 Fed. 697, followed. 

2. SaME — NOVELTT AND INVENTION. 

There is no patentable invention involved in swaglng, or striking up by 
means of à die, from a blank of malléable iron or steel, a rail brace of a 
form which had previously been made of cast metals. Kilbourne v. W. 
Bingham Co., 1 C. C. A. 617, 50 Fed. 697, followed. 

3. Samb. 

The Alkins patent, No. 352,286, for an improvement in rail braces, con- 
sisting in swaging them from blanks, is void on its face for want of 
novelty and invention. 

4. Same— Demurkbr for Want op Invention. 

The cause should be considered upon the merlts, on demurrer to the 
bill, whenever it aupears upon the face of the patent that it lacks inven- 
tion. Locomotive Works v. Medart, 15 Sup. Ct. 745, 158 U. S. 68, fol- 
lowed. 

This was a suit in equity by the Strom Manufacturing Company 
against the Weir Frog Company for alleged infringement of letters 
patent No. 352,286, issued November 9, 1886, to Charles Alkins 
for improvements in rail braces. The cause was heard on demur- 
rer to the bill. 

In describing his invention, the patentée says: 

"This invention relates to the manufacture of rail braces which are em- 
ployed for the purpose of bracing the rails of a rallroad, particularly at f rogs 
or switches, or at points where bends or curves occur in the road. Thèse 
braces are usually constructed with a base portion adapted to be spiked down 
upon a cross-tie or other appropriate bed, and with an abutment rising from 
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said bai?e portion and adapted to fit against the rail. Prior to my Invention, 
rail braces of such character hâve been formed of cast métal, the abutment 
being necessarily cast solid, in order to insure the requisite strength and dura- 
bility. 

"The objecta of my invention are— First, to produce, at a reduced cost and 
in a more convenient way, a rail braee possessing in a high degree both 
strength and durabillty, and involving aU of the advantages without the 
disadvantages of the old construction of rail braces; second, to rapldly and 
economically produce a rail brace possessing ail of the necessary features 
of strength, durability, and adaptability to Its destined purpose, and at the 
same tlme involving the employment of conslderably less métal than In the 
old construction of brace, whereby a saving in material is effected, and the 
cost of production lessened, without weakening or otherwise detractlng from 
the serviceabllity of the braee; third, to effect a considérable lessening of 
the time and labor heretofore Incident to the manufacture of rail braces, 
thereby reducing the cost of their manufacture, and permittlng large orders 
to be filled rapidly. 

"In carrying out my invention the rail brace is stamped and struclî up by 
dles from a blanli of wrought or malléable Iron or steel in a manner to con- 
\ert tlie blanli into a sultable base provlded vyith a hoUow abutment adapted 
to engage the rail in order to effectlvely brace the same. As wlll be herein- 
after. seen, the blanijs can be sheared from a strip or oblong plate without 
loss of material, and the said blanlis then eut or trimmed so as to shape them 
with référence to the desired ultlmate shape of the abutting end or face of 
the hollow abutment, and to the particular way in which it is desired said 
hollow abutment shall bear against or engage the rail. It wlll be obvions 
ihat, in the production of said braces, conslderably less time and labor will 
be involved than in the production of the old brace of cast métal, partleulariy 
^ for the reason that the provision of molds for formlng the casting is ren- 
' dered unnecessary, and that said braces will be lighter and more economical 
than the old construction of cast-metal rail braee, on account of the saving 
effected In the material of which the brace is formed. 

"It is understood that the métal blanljs could be struck up to form hollow 
abutments varying in shape from those herein shown, and that the blanks 
can be composed of elther steel or wrought or malléable iron. The form of 
blanks herein shown is, however, partleulariy well adapted for the purpose, 
and the shape of the abutment is especlally désirable, since the material is 
utilized In a most economical manner, and an exceedingly strong, and at the 
same time comparatlvely llght, rail brace produeed. 

"The base portion of the braee will be provlded with any sultable arrange- 
ment of notch or notches and holes for the splkes by which the brace is to 
be secured in place, said notch and holes being conveniently formed by the 
dles slmultaneously with the opération of striklng up the hollow abutment 
and otherwise shaplng the brace to the contour of a rail." 

The daims involved in this suit are as follows: 

"(1) The Improvement in the art of manufacturing rail braces, consistlng in 
striklng up a métal blank into a hollow abutment rislng from a base, with its 
front or abutting end and said base shaped tv the portions of the rail against 
which the brace is to bear, substantially as described. 

"(2) The improvement In the art of manufacturing rail braces, consistlng in 
striking up between the two opposite slde edges and at one end portion of a 
métal blank a hollow abutment, with its front or abutting end shaped to the 
portions of the rail against which it is to bear, substantially as described. 

"(3) The improvement in the art of manufacturing rail braces, consistlng in 
formlng an oblong métal blank widening towards one end, and striklng up a 
length of the wider end portion of said blank Into a hollow abutment, with 
its front or abutting end and the material left as a base shaped to the por- 
tions of the rail against which the brace is to bear, substantially as described. 

m************ 

"(6) The blank, A, for a rail brace, widening towards one end, substantially 
as described. 
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"(9) A struck-up métal rail brace having a holIoTC abutment rlsing from a 
base, substantially as descrlbed. 

"(10) The struck-up métal rail brace formed witb the hollow abutment, 3, 
dsing from a base, 4, substantially as descrlbed." 

The following drawings will aid to understand the character of 
the alleged invention: 
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Dyrenforth & Dyrenforth and Geo. S. Bailey, for complainant 
Wood & Boyd, for défendant. 



SAGE, District Judge. The défendant demurs to the first, sec- 
ond, third, sixth, ninth, and tenth claims of the complainant's pat- 
ent, granted to Charles Alkins, Novernber 6, 1886, for an improve- 
ment in rail braces. 

(1) The first ground of demurrer is that the bill does not contain any matter 
of equity whereon this court could ground any decree and give to the com- 
plainant any relief against the défendant on account of said claims. 

(2) That the alleged improvements speeifled in said claims were not new 
and patentable at the time of the alleged invention thereof, inasmuch as 
before that time it was the common and gênerai knowledge of the public, 
of which the court will take judicial notice, that the art of strlking up métal 
blanks into hollow articles was old, that the shaplng of the article produced 
depeuded upon the form of the dies used, and that it has been held not to 
be invention to change the form of a die so as to make a new-shaped article 
iinder it. 



282 75 FEDERAL REPORTER. 

(3) That cast rail braces of the character and form of the patented one, 
but with the solid abutments, belng admltted by the bill to be old before 
the date of the alleged Invention, it is not sbown by said bill that there 
was any invention in making the abutment hollow; that being a well and 
generally known resuit of the common practice of the art oï striking up 
métal Into any hollow form, of whieh the court wlll take judlcial notice, and no 
novel, spécial, or other means than the public possessed is described in said 
patent for the accompllshment of this resuit. 

Counsel snbsequently a^ded the following causes of demurrer: 

(4) That there is no allégation that the invention, or so much of it as is 
specified in said claims, had not been patented or described in any printed 
publication in this or any foreign country before the date of the invention. 

This ground of demurrer was conceded by counsel for the com- 
plainant, who prepared and submitted to defendant's counsel an 
amendment curing the defect, which bas been admitted to the files. 

(5) That the patent is void, so far as it relates to claims 1, 2, and 3, be- 
cause there Is no sufflcient description, as required by section 48S8 of the 
Revlsed Statutes of the United States. 

(6) That the patent is void, so far as it relates to claims 9 and 10, because 
there is no sufflcient description, as required by section 4888 of the Revised 
Statutes of the United States. 

The fifth and sixth causes for demurrer will be overruled for the 
reasons stated in Kilbourne v. W. Bingham Co., 1 C. C. A. 617, 50 
Fed. 697. That suit related to a sink swaged or struck up from 
a single sheet of wrought iron or steel, without joint, seam, or in- 
terior angle. The court said that, if that élément of the claim 
were a new process, it was not suflBciently described to meet ail 
requirements of section 4888, but that the antiquity of the process, 
and the fact that the patentée did not expressly or by implication 
claim it, saved the patent from the objection. 

The court further said that "the art of swaging metals into any 
required form was vénérable long anterior to this patent." Then 
follow illustrations, and the statement that "the variety of manu- 
factures by this process bas been limited only by the art of design- 
ing, the ductility of metals, and the possibilities of machinery." 
The same case in the court below is reported in 47 Fed. 57, where 
a like view was taken. 

So hère, although the process is not stated in détail in the claims, 
it is, considering the antiquity of the art of swaging, sufScienfly 
shown in the drawings and in the spécification. The rômalning 
causes for demurrer are well founded upon the authority of the 
cases already cited. It appears from the spécification of the let- 
ters patent that, prior to the complainant's invention, braces form- 
ed of cast métal, and of the character of the brace described upon 
which the claims are founded, had been in common use, and the 
only novelty in the complainant's construction consisted in the 
production of a rail brace stamped or struck up by dies from a 
blank of wrought or malléable iron or steel in a manner to convert 
the blank into a suitable base provided with a hollow abutment 
adapted to engage the rail in order to effectively brace the same. 
The blank, it is stated in the spécification, can be sheared from a 
strip or oblong plate, then eut cr trimmed with référence to the 
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desired ultimate shape of the abutting end or face of the hoUow 
abutment, and to tlae particular way in which it is desired tàat the 
same shall bear against or engage the rail. There is no invention 
displayed in this improvement. The reasons for this conclusion 
are so fully stated in the cases cited above as to make the référence 
sufflcient. The suggestion made by counsel for the complainant 
that gênerai demurrers to bills in patent suits ought to be dis- 
couraged, upon the authority of McCoy v. Nelson, 121 U. S. 484, 
7 Sup. et. 1000, and other cases cited in the brief, is fully met and 
overcome by the later cases (see Locomotive Works v. Medart, 158 
U. S. 68, 15 Sup. et. 745), which favor considération of the merits 
upon demurrer, and dismissal of the bill whfenever it appears upon 
the face of the patent that it lacks invention. Certainly such 
practice ought to be encouraged. Otherwise, the life of a worth- 
less or invalid patent might be prolonged, and sums exacted by 
way of compromise from users by reason of the dread of the heavy 
expenses attending the taking of testimony and other matters nec- 
essary to the préparation of patent suits for final hearing. 

The demurrer will be sustained upon the flrst three grounds as- 
signed. The fourth ground, having been, by consent, cured by 
amendment, vyill be treated as withdrawn. The fifth and sixth 
grounds of demurrer will be overruled, The bill will be dismisSed, 
at the costs of the complainant. 



CHAUCHE et ai. v. PARE. 

(Circuit Court of Appeals, Nintli Circuit June 1, 1896.) 

No. 264. 

1. Patents— AssiGNMENT bt Attobnbt in Fact — Laok of Authoritt. 

A résident of France, wlio had obtained an American patent, con- 
stituted a résident of Californla his attorney In fact, with full authority 
to grant licenses on terms therein expressed, and also witli autliority to 
assign the patent, but on terms and conditions to be "agreed on and ap- 
proved by the grantor, or every bargain closed will be void." The at- 
torney thereafter, without referrlng the matter to his principal, transferred 
in his own name, as grantor, to plaintllï, his executors, etc., "the ex- 
clusive liberty, license, power, and authority to make, use, and sell" the 
machines in ail the states and territories of the Union for the remainder 
of the term of the patent. Held, that this was a,v assignment of the 
patent, and was void as such, both because made in excess of the at- 
torney's authority, and because it was' his own act and deed, and not 
that of his principal. 

a. Same — Ratification bt Principal. 

After this transfer to plaintifC, the attorney wrote his principal that he 
had sold "the license at the price and conditions mentioned in your power 
of attorney." Thereafter the principal, in a letter to plaintifC, relating 
mainly to the value of the invention, and the proper method of exploiting 
it, used expressions indicating that he understood and recognized that 
plaintifC had the sole right, for the remainder of the term of the patent, 
to make and sell in the United States; and afterwards he transmitted to 
plaintifC a copy of a letter which he had wrltten to certain alleged In- 
fringers, in which he pointed eut that they must suppress certain parts 
of their machines, or else come to an agreement with "my licensee in 
the United States," etc. In a second letter to the assignée, he tells the lat- 
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ter tbat, If he wishes to give up the "llcense," be would take tt baclî. 
Held, tbat tbese letters ail ladlcated that tbe patentée understood tbe 
plaintlff to bave merely a llcense, and tbey consequently did not amount 
to a ratification of tbe assignaient wbicb tbe attorney bad attempted to 
make. 

S. Same— Action by Licbnsee. 

A mère llcensee bas no autborlty to sue Infrlngers In bis own name. 

In Errer to the Circuit Court of tke United States for the North- 
ern District of California. 

This was an action at law by A. S. Pare against Marie E. Chauche, 
executrix, and others, for alleged infringement of a patent. In the 
circuit court a verdict was given for plaintiff. To review the judg- 
ment entered thereon, défendants sued out this writ of error. 

Wheaton, Kalloch & Kierce, for plaintifEs in error. 

J. J. Scrivner and M. B. Kellogg, for défendant in error. 

Before GILBEKT and EOSS, Circuit Judges, and MOEROW, Dis- 
trict Judge. 

GILBERT, Circuit Judge. The plaintiiïs in error were the de- 
fendants in an action brought to recover damages for the infringe- 
ment of letters patent issued onJune 3, 1884, to Dominique Lille, for 
an «improvement in fruit presses. On May 22, 1885, the patentée, 
who resided in France, executed to Aime Pare, of Fresno, Cal., a 
power of attorney, with authority and upon terms therein expressed 
to grant licenses to Jianufacture and sell machines containing the 
invention for and during the life of the patent, also authority to 
transfer and assign said patent, "but at priées, charges, clauses, 
and conditions agreed on and approved by the grantor, or every bar- 
gain closed will be void." Concerning the power to assign the pat- 
ent, there were inserted also the following provisions: "However, 
it is understood that the said Lille's consent and approval will fol- 
low suflSciently either from a letter or from a télégraphie dispatch 
addressed by him on receipt of notice." "It is understood that the 
grantor reserves the right of approvîng the sales only when the 
cession of patents is concerned, and not for the cession of license 
which the attorney shall hâve full power to make under the condi- 
tions above stipulated." On August 28, 1886, under the authority 
conveyed by this instrument, the attorney therein named trans- 
ferred unto the défendant in error, Antoine S. Pare, his executors, 
administrators, and assigns, "the exclusive liberty, license, power, 
and authority to make, use, and sell within and throughout ail the 
States and territories of the United States of America, for and during 
the residue or remainder of the term for which the said letters patent 
are or may be granted, the said invention (improvement in wine or 
fruit presses), upon the terms and conditions herein contained." 
This assignment, instead of being made in the name of the patentée, 
is, by its expressed terms, an assignment from Aime Pare, the party 
of the first part, to Antoine S. Pare, the party of the second part, 
and is executed under the hand and seal of the said party of the flrst 
part, and not for and on behalf of the patentée. It contains, how- 
ever, the following récitals: 
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"Whereas, letters patent of the United States of America were granted and 
îssued to Dominique Lille, of the republie ot France, and a résident of Tron- 
cens, in the department ot Gers, France, foi an improvement in fruit presses, 
sald letters patent bearing date the 3rd day of June, 1884, and are numbered 
299,815, as will more fuUy appear by référence thereto; and whereas, the 
said Dominique Lille did, by an instrument in writing, on the 22d day of 
May, A. D. 1885, authorize and empower the said Aime Pare, party of the 
first part, to convey and dispose of, by lieense, on a stated and flxed royalty, 
the said invention and letters patent, within ail the states and territories of 
the United States of America atoresaid, as will also more fully appear by 
référence thereto." 

Upon the trial, the défendants in the action disputed the authority 
of the plaintiff therein to maintain the action under the rights con- 
ferred upon him by the assignment, and contended that the instru- 
ment was void and ineffc'ective to transfer to him any interest in the 
patented invention, or right to damages for its infringement, and 
the court so held. ïhe plaintiff thereupon proceeded to ofEer in évi- 
dence certain communications that had passed between the attorney, 
Aime Pare, and his principal, the patentée, whereby it was claimed 
that the latter had ratified the transaction of his agent. The court 
admitted thèse communications in évidence, ruled that their con- 
tents were sufficient to prove such ratiflcation, and instructed the 
jury that the instrument purporting to be an assignment, taken to- 
gether with such subséquent acts of ratification on the part of the 
patentée, were sulRcient to transfer his interest in the patented im- 
provement to the plaintiff. This instruction of the court to the 
jury, and the admission in évidence of the communications referred 
to, together with the exclusion of évidence offered by the plaintiffs 
in error to prove an assignment to them from the patentée of his 
demand for damages for the infringement, are the principal assign- 
ments of error. 

There can be no question that, under the power of attorney, the 
agent had full authority to assign the patent But it is equally 
clear that his authority could be esercised only upon terms that 
should ûrst be communicated to and accepted by his principal. The 
purported assignment, therefore, was clearly insuiïicient to transfer 
a title to the patent, not only because it was the act and deed of tlie 
agent, and not that of his principal (Machesney v. Brown, 29 Ped. 
145, and cases there cited), but for the further reason that the agent 
exercised a power not conferred upon him, in that he made a transfer 
of the patent without communicating the terms of the sale to his 
principal, or obtaining his approval thereof (Johnson Railroad Sig- 
nal Co. V. Union Switch & Signal Co., 59 Fed. 20; Union Switch & 
Signal Co. v. Johnson Railroad Signal Co., 10 C. C. A. 176, 61 Fed. 
940). 

The letters the contents of which were held to furnish conclusive 
évidence of a ratification of the assignment on the part of the pat- 
entée were written during the period of 2^ years succeeding the 
date of the assignment. The iirst was written to the patentée by 
his agent on September 20, 1880, and contains the following: 

"I made up my mind, and wrote to my brother [the défendant in error], and 
explained to him the situation. I told him that. If he was not to give me 
the money required, I was to abandon thls business. He Immediately sent 
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me the funds, and, later on, I made hlm consent to buy the Ucense, at the 
price and conditions mentioned In your power of attorney." 

This is the only letter in the recdrd which contains direct informa- 
tion concerning the extent of the interest sold, and the terms and 
conditions of the sale. The agent hère distinctly informs his prin- 
cipal that he has sold, not the patent, but a license; and he makes 
that fact doubly clear by saying that the sale has been made at 
the price and conditions mentioned in the power of attorney. The 
price and conditions mentioned in that instrument referred only to 
the transfer of a license. The terms upon which an assignment or 
"cession" of the patent might be made were not expressed. They 
were to be flxed after conférence with the patentée. The agent 
was powerless to assign the patent upon terms to be flxed at his own 
discrétion. His authority to grant privilèges under the patent with- 
out the concurrence of his principal was limited solely to the trans- 
fer of licenses. It is in the light of the information aflorded to the 
patentée by this first letter from his agent that the subséquent cor- 
respondence must be viewed. On December 28, 1886, the patentée 
thus wrote to the défendant in error: 

"If I had taken my patent in tlie United States at first, the duratlon might 
hâve been of 17 years; but, nevertheless, you will hâve the privilège, at the 
expiration of the patent, to possess ail the relation for the manufacture of my 
System, and you 'wlll receive as In the past the orders. In one word, there 
Is an infallible prospect, there is only to manufacture on a large scale. For 
this, if necessary, organize a small Company, because, to make money, the 
cash must not be wanted. If you pay cash, your fournisseurs wlll allow you 
great réduction. In this enterprlse there can be no risk, first, because you 
are the only one who has the right to exploiter my System in the United 
States." 

On April 23, 1887, the défendant in error wrote the patentée: 

"I hâve no definlte plans for the manufacture of the machines; most prob- 
ably will hâve them made by difCerent manufactiu«rs. * • * i inclose two 
drawings to give you an idea of the manner we are going to make the ma- 
chines this year. Tell me what you thlnk of It." 

On October 21, 1888, the patentée wrote to the défendant in error: 

"I send you herewith the duplicate of a letter which I send to-day to the 
address below, concerning a lawsult which you hâve Instituted against 
Toulouse and Delorleux. I believe you are in the right." 

The inclosed duplicate letter is addressed to the attorney of Tou- 
louse & Delorieux. After referring to the rival presses of Toulouse 
& Delorieux, it contains the following: 

"Now, then, if thèse gentlemen wish to continue to buUd slmilar machines, 
ail they hâve to do is to suppress the pièces X hâve pointed out, or else enter 
Into an agreement with Mr. Pare, my licensee in the United States, for 
the development of my System of presses. The latter may make arrange- 
ments with several manufacturers, asslgnlng to each a spécial territory. This 
Is, sir, what my licensee is entltled to hâve your clients observe strlctly, and 
failing to do which he must prosecute them to the full extent of the law." 

On October 31, 1888, the patentée wrote to the défendant in error. 
After mentioning certain men who might be consulted with référ- 
ence to disputed points in the patent, he proceeded thus: 

"If you will believe so, ask them the proof. If it is for that reason that you 
brought the lawsuit. ♦ • • As for the power of attorney, I bave looked it 
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over, and see that you bave the right to make, In gênerai, ail neeessary pro- 
ceedings. Oonsequently, It Is useless for me to make sueh a trip. I will go 
only later on, or, if you wish to give up the license, I will take It back. 
Ton hâve only to renounce by a simple letter, and paying wbat is due to me." 

On December 20, 1888, the défendant in error wrote the patentée 
concerning the rival machines that were being manufactured by 
Toulouse & Delorieux, and says : 

"But. no sooner the United States décide in my favor, I shall no more be 
friendly, and I will let them know my mind; also, the three other manufac- 
turers who are infringing. • • • As soon as the court will hâve flnally 
decided the valldity of your patent, I will pay the royàlty upon ail machines 
sold by me." 

The last of the letters bears date February 2, 1889. It contains 
similar expressions to those found in the preceding correspondence, 
and adds nothing material to the force or effect thereof. 

We flnd nothing in any of thèse letters to indicate that the pat- 
entée was aware that his agent had made an assignment of the 
patent, or that he ever received information from which that fact 
might be deduced. Ail the expressions found in the correspondence 
point to the conclusion that the patentée understood the défendant 
in error to be, as indicated in the first letter, a licensee only. If the 
letters prove ratification, they prove the ratification of the transfer 
of a license, and not the ratification of an assignment. Such being 
their purport, it was error to charge the jury that the letters con- 
nected with the attempted conveyance from the agent to the défend- 
ant in error constitute a conveyance to the latter. As licensee, the 
défendant in error had no authority to maintain the action. Bird- 
sell V. Shaliol, 112 U. S. 486, 5 Sup. Ct. 244; Waterman v. Mackenzie, 
138 U. S. 52, 11 Sup. Ct. 334. The judgment is reversed, with costs to 
the plaintifls in error, and a new trial is ordered. 



TANNAGE PATENT CO. v. DONALLAN. 

(Circuit Court, D. Massachusetts. June 25, 1896.) 

No. 716. 

1. Patents — PKBi.iMrNART Injunctions— Eppect of Décisions EivSbwhebe. 

Where the validity of a patent has been established in a prior litlgation, 
and especially by an appellate court, the patentée Is entitled to a pre- 
llmlnary Injunction in a suit against a différent party In a différent dis- 
trict, unless défendant shows that he does not infringe, or brings for- 
ward new évidence of such a character that the court is reasonably satis- 
fied that, if presented in the prior case, a différent conclusion would hâve 
been reached. 

2. Samb — Pkocess for Tanning Lkather. 

Prelimlnary injunction against the infringement of the Schultz pat- 
ents, Nos. 291,784 and 291,785, for a process for tannlng leather, granted, 
on the strength of a prior décision sustaining the same (Patent Co. v. 
Zahn, 17 C. C. A. 552, 70 Fed. 1003). notwithstanding the Introduction, as 
new évidence, of the old Francillon French and English patents. 

This was a suit in equity by the Tannage Patent Company against 
John E. Donallan for infringement of letters patent Nos. 291,784 
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and 291,785, for a process for tanning leather. Oomplainant ha» 
moTed for a preliminary injunction. 

Frederick P, Fish, Wm. K. Richardson, and Geo. R. Blodgett, for 
complainant. 

W. Orison Underwood, James H. Lange, and Odin B. Roberts, for 
défendant. 

COLT, Circuit Judge (orally). In the ûrst place, on the ques- 
tion of infringement, I think tlie complainants hâve made out a 
prima facie case, whicli the défendant should hâve met and over- 
come by sufiQcient proof. If a preliminary injunction be granted, 
and the défendant chooses to move to dissolve it, and can show 
that he does not use the Schultz process, it would be the duty of 
the court to vacate the order. But, as the proof now stands, the 
complainants hâve made out their case upon this point. 

The main question raised on this motion relates to the validity 
of the Schultz patents in view of the old Francillon French and 
English patents. Upon this point the case stands as follows: 
Thèse patents are not for the ûrst time brought before a court for 
adjudication. If it were so, the position of the court would be en- 
tirely différent. They hâve been litigated in the Third circuit, 
in a case extending over a period of more than two years, where 
their validity was vigorously contested, and flnally sustained by 
the appellate court. Patent Co, v. Zahn, 17 0. 0. A. 552, 70 Fed. 
1003. I am aware that the défendant hei'e is a différent party frora 
the parties to that suit. He, therefore, is entitled, upon final 
hearing, when the évidence is ail in, to hâve the questions reviewed 
which were passed upon by the circuit court of appeals for the 
Third circuit; but at this stage of the case, upon motion for a pre- 
liminary injunction, the rule is that, where the validity of a pat- 
ent bas been established in a prier litigation, and especially by 
an appellate court, the patentée is entitled to a preliminary in 
junction in another suit brought against another défendant in a 
différent district, unless the défendant can show that he does not 
infringe, or brings forward new évidence on the question of validitj 
of such a character that the court is reasonably satisfled that, if 
the same évidence had been presented in the other case, that court 
would hâve reached a différent conclusion. Now, I do not think 
that if the Francillon patents had been in the record before the cir- 
cuit court of appeals for the Third circuit, that court would hâve 
arrived at any différent conclusion as to the validity of the Schultz 
patents. The Francillon patents are for a process for printing 
and dyeing silks, wools, or skins. The Schultz patents are for a 
process for tanning leather. The opinion of the appellate court 
in the Zahn case discusses the différence between the two processes, 
and holds that the printing and dyeing process is not analogous 
to the tanning process, although the same ingrédients may be used, 
because the ingrédients are not used for a like purpose, do not 
affect the materials the same way, and produce différent products. 
From the position taken and discussed by the court in that case, 
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I do not think that court would hâve decided the Francillon patents 
to be an anticipation of the Schultz process. The défendant has not 
made out a case which, upon its face, throws such doubt upon the 
validity of the Schultz patents as would justify the court in refus- 
ing a preliminary injunction after adjudication by an appellate 
court sustaining the validity. FoUowing the rule which governs 
the courts under circumstances similar to those presented in this 
case, I must grant the motion for a preliminary injunction. The 
motion is granted. 



PIEEPOINT BOILBE CO. v. PENN lEON & COAL CO. et al. 
(Circuit Court, N. D. Ohlo, E. D. U&y 21, 1896.) 

1. AsaiGNMEKT OP PATENT— BrBACH OP CONDITIONS— REVERSION DP TiTLE. 

A patentée assigned his patent to a corporation upon an agreement that 
he should be its salaried superintendent, and also recelve one-fourth of its 
profits; tlie corporation agreelng that, should it cease to exist, or fail 
for an unreasonable time, "on aecount of its own indifférence or neglect," 
to manufacture the patented machinery, the contract should be void, and 
the patent revert to the patentée, or his heirs or assigns. The patentée 
afterwards assigned his réversion. About four years later the corpora- 
tion was dissolved by decree of a proper court, upon a pétition of its 
stociiholders and directors, alleging that the objecta for which it was or- 
ganized had wholly failed. ïen years atterwards, and after the patent 
had beeome valuable, the decree of dissolution was set aside at the in- 
stance of parties who had bought up the stocli, on the prétest of admin- 
istering some newly-discovered assets. Reld, that thèse facts showed that 
the corporation had ceased to make the patented machines through "its 
own indifférence and neglect"; that the tltle to the patent had, therefore, 
reverted by opération of law, wlthout the aid of judicial proceedings; and 
that the asslgnment of the reversion transferred a good and valid tltle. 

S. SAMK — ESTOPPEL BY JUDGMBNT. 

About a year after the decree of dissolution, and in 1886, the assignées 
of the reversionary interest In the patent set up by answer and cross 
pétition, in a suit pending in a state court, a claim against the stock- 
holders of the corporation for damages for alleged breach of the covenants 
in the agreement. Upon thls issue the court held that there had been no 
négligence on the part of the corporation, and that no re version had 
aecrued at the time of the flling of the cross pétition. Eeld, that thls 
décision did not estop the assignées of the reversion from ciaiming, in a 
suit brought by them on the patent several years afterwards, that they 
had acquired title by reversion, for, even if there was no breach of the 
agreement in 1886, a breach may hâve talien place in the subséquent years. 

This was a suit in equity by the Pierpoint Boiler Company against 
the Penn Iron & Coal Company and the Stirling Company for inf ringe- 
ment of a patent relating to water-tube boilers. 

Bakewell & Bakewell, for complainant. 
Banning & Banning, for défendants. 

RICKS, District Judge. This case is now before the court upon an 
issue made between the parties as to the title which the complain- 
ant has to letters patent issued to Arthur H. Fowler for an improve- 
ment in water-tube boilers, granted October 12, 1880,— No. 233,22a 
The issue was directed to be framed by the court as to whether the 
complainant had légal title to the patent sued upon, and under that 
v.75F.no.4— 19 
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issue proofs hâve been taken. The complainant daims title through 
an agreement dated April 27, 1881, by which the patentée, Fowler, 
agreed to transfer and assign to the Fowler Manufacturing Company 
ail his right, title, interest, and claim to the patent in suit, in consid- 
ération of which the complainant was to pay him one-fourth of its 
profits, and. employ him on a salary as superintendent. It was also 
provided in said con tract : 

"And the said Fowler Manufacturing Company further agrées that, should 
It, from any cause, cease to exist, or fail (or any unreasonable lengtli of 
time, on account of its own indifférence or neglect, to manufacture tlie boilers 
and machlnery covered by the patents of said Ifowler, this coutract shall 
cease, and be null and void, and said patents revert to said Fowler, his heiis 
or assigna; or should the said company sell or assign its Interest in the prop- 
erty and assets of the same without the consent of said Fowler, then ail the 
right, title, and interest in said patents shall revert to him, his heirs or as- 
signs, as aforesaid. This contract shall be in force and take eft'ect when 
approved by the directors, counterslgned by the président and secretary of 
the company and A. H. Fowler, and ratified and conflrmed by the stockhold- 
ers." 

This agreement was duly signed by ail the parties, and ratified and 
conflrmed by the directors and stockholders of the Fowler Manufac- 
turing Company. On the 20th of September, 1881, in compliance 
with this agreement, the patentée made an assignment to the Fowler 
Manufacturing Company. This assignment, though absolute on its 
face, the complainants claim was in harmony with the agreement to 
convey made in April preceding, and that it was made subject to the 
provisions of the April agreement, to revert to the patentée in case 
the company ceased to exist, or, on account of its failure, for any un- 
reasonable length of time, on account of its own indifférence or neg- 
lect, to manufacture the boilers covered by the patent. 

The complainants further claim title through a deed from Fowler 
to J. W. Latimer, assigning the former's interest in the contract of 
April, 1881, with the rights and reversions thereunder, to the said 
Latimer, together with a deed of assignment dated September, 1882, 
from Latimer to Travers, Davis & Flory, and later, in March, 1895, by 
deeds from Latimer, Flory, Davis, and the administrator of Travers, 
assigning the patent to tiie Pierpoint Boiler Company, and by deed 
of assignment dated March 30, 1895, from Fowler to the Pierpoint 
Boiler Company. The complainant further offers, as a chain in its 
title, a decree from the court of common pleas of Licking county, Ohio, 
at its May term, 1885, decreeing the dissolution of the Fowler Manu- 
facturing Company, and appointîng a receiver, followed by proof that 
at that time said company had ceased to do any business, and had 
thus broken the terms of the agreement of April, 1881, so that the title 
reverted to Fowler. 

The défendants' objections to the complainant's title are: 

"First, that the condition and agreement of April, 1881, were abrogated by 
the subséquent absolute assignment of September, 1881, from Fowler to the 
Fowler Manufacturing Company, and therefore that no reversion of title 
under any elrcumstances could take place; second, that the condition of the 
agreement of April, 1881, wsls not ratified by the stockholders, and is, there- 
fore, incomplète; thlrd, that the Fowler Manufacturing Company has not 
ceased to exist, because the decree of 1885, which decreed its dissolution, 
was set aside in the autumn of 1895; fourth, that the ceasing to manufacture 
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the patented boilers was not due to the indifférence or neglect of the Fowler 
Manufacturlng Con.pany, and therefore ttiat breach of the condition bas not 
occurred; fifth, that tbe complainants are estopped by a prier decree to deny 
tbe title of tbe Fowler Manutacturing Company." 

The original agreement between A. H. Fowler and the Fowler 
Manufacturing Company of April 27, 1881, wken construed with réf- 
érence to the relations of the parties and their surroundings, makes 
it very clear that Fowler intended by said agreement to transfer his 
patent to parties who would manufacture boilers under it, and there- 
fore enable him to realize some advantage from the invention which 
he made. This is evidenced by the fact that, not only by the terms of 
the contract was Fowler to be employed as mechanical superintend- 
ent at a salary of |1,200 per year, but that Fowler was to i-eceive one- 
fourth part of the profits made, earned, and realized by the manu- 
facture and sale of the boilers, machinery, and attachments, and, in 
order to protect him from the danger of having the right to use the 
patent pass to persons who should fail to use it, a provision waa 
incorporated that, should the Fowler Manufacturing Company, "from 
any cause, cease to exist, or fail for any unreasonable length of time, 
on account of its own indifférence or neglect, to manufacture the 
boilers and machinery covered by the patents of the said Fowler, this 
contract shall cease, and be null and void, and said patents revert to 
said Fowler, his heirs and assigns." A contract of this character 
should be liberally construed, and the objects and purposes the 
parties had in contemplation should be carried out as near as possi- 
ble. New, it seems clear to me that, within the spirit and meanings 
of this contract, the Fowler Manufacturing Company ceased to exist, 
and failed for an unreasonable length of time, on account of its own 
indifférence or neglect, to manufacture the boilers. This is clearly 
established by a pétition flled by its own stockholders and directors 
in the court of common pleas of Licking county, Ohio, in January, 
1885. In that pétition it was recited that: 

"The objects for which said corporation was organized and incorporated 
bave whoUy failed, and the accomplishment thereof bas proved impractica- 
ble. Your petltloners therefore pray that the said Fowler Manufacturing 
Company may be dissolved as a corporation in the manner provided by titlo 
1, décision 7, chapter 5, of the Revised Statutes of Ohio." 

In view of this ante mortem statement of the corporation, it can 
hardly be permitted to now claim that a résurrection took place 
by a subséquent decree of the same court, made some 10 years later. 
As between Fowler and the Fowler Manufacturing Company, the lat- 
ter ceased to exist. According to the terms of the contract of April, 
1881, the title to this patent reverted to the patentée. 

Some contention was made by the défendants' counsel as to the 
exécution of the agreement of April, 1881, and as to its ratification 
and approval by the directors and stockholders of the Fowler Manu- 
facturing Company. The testimony, it seems to me, clearly sup- 
ports the claimant's contention in this regard, and I flnd that the 
said contract was duly executed, and properly approved by the as- 
signée. The agreement set out on page 73 of the printed record, and 
to which the name of A. H. Fowler is not attached, is clearly a copy 
of tbe original. The original bears the signatures of ail the parties 
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and, as I hâve already said, was properly executed. But it is con- 
teuded on behalf of the défendants that this agreement of April, 1881, 
was superseded by the assignment of September, 1881, between the 
same parties. ïhe instrument executed on the 20th of September, 
1881, was a formai assignment for the considération of one dollar, and 
other good and sufïicient considérations, from Arthur H. Fowler to 
the Çowler Manuf acturing Company. Under the agreement of April, 
1881, Fowler obligated himself to make an assignment of the patent. 
This assignment was undoubtedly made in pursuance of said agree- 
ment It bears nothing on its face to show that it was intended to 
supersede the agreement of April preceding, and it seems to me it 
would be exceedingly inéquitable to hold, in the absence of proof of 
an intentidii so to do, that Fowler, without any considération, relin- 
quished the protecting clauses in the agreement of April, and in- 
tended the assignment of September to be absolute and uncondi- 
tional. The testimony of witnesses was taken, not for the purpose 
of varying or contradicting the terms of either of thèse contracte, but 
to show the surroundings of the parties, and their probable intention ; 
and from this testimony it appears that the purpose of making this 
formai assignment of September, 1881, was to hâve a transfer of title 
which could be put upon the record without incumbering it with the 
détails of the contract and agreement of the parties moving as a con- 
sidération therefor. Mr. Flory, who was one of the stockholders of 
the Fowler Manufacturing Company, and a lawyer by profession, 
testifles that Fowler said he was willing to make the assignment if 
it would not interfère with his rights under the contract, and there- 
upon Flory told him he did not think it would. Under such circum- 
stances, and under such advice, he made the assignment of Septem- 
ber, 1881. That Fowler did not intend this assignment to supersede 
the April contract is shown by the terms of the agreement or assign- 
ment which he made to J. W. Latimer in September, 1882. In that 
instrument he transfers any reversionary interest that may corne to 
him under the contract of April, 1881, to Latimer. I am therefore of 
the opinion that this assignment was made as a part of the agreement 
covered by the contract of April, 1881, and did not in any way super- 
sede it; so that the flrst objection the défendants urge to the com- 
plainant's title is not well taken. 

The second objection — ^that the condition of the agreement of April, 
1881, was not ratifled by the stockholders — is not founded in fact. 
The record shows an extract from the minutes of the stockholders, 
speciâcally ratifying this contract. 

The next contention is that the Fowler Manufacturing Company 
has not ceased to exist, and that the conditions recited in the contract 
of April, 1881, under which the title would revert, hâve never existed. 
As before stated, the dissolution of the Fowler Manufacturing Com- 
pany was decreed by the court named. Some years afterwards, when 
this patent became of value, certain parties bought up the controlling 
stock of the Fowler Manufacturing Company, and, upon the pretext 
of administering some newly-discovered assets, a pétition was flled, 
asking the court to set aside the decree of dissolution, and reviving 
the corporate life. This was in 1895, — 10 years after the decree of 
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dissolution. This contention, though urged with a great deal of se- 
riousness, is not sustained by the record and the f acts of the case. 

The fourth objection to the complainant's title is substantially cov- 
ered by the third. 

The âfth objection is that the complainant is estopped, by the prior 
decree, to deny the title of the Fowler Manufacturing Company. It 
seems from the record that in the September term, 1888, of the court 
of common pleas of Licking county, a suit was pending between 
Scheidler and the Fowler Manufacturing Company. In that proceed- 
ing, Latimer, Travers, Davis, and Flory, by answer and cross pétition, 
set up the agreement of April, 1881, hereinbefore referred to, the in- 
solvency of the Fowler Manufacturing Company, its failure to do 
business, the conséquent breach of the covenants of the agreement, 
and prayed for assessment of damages. The case was referred to a 
master commissioner, who found that the Fowler Manufacturing Com- 
pany had not failed to carry out its agreement with Fowler. In that 
proceeding, Latimer and his associâtes sought to recover damages for 
the failure of the Fowler Manufacturing Company to comply with the 
conditions of the agreement of April, 1881, So that the question in 
issue there was whether the corporation was liable in damages for 
such breach. The only question proper in issue was the liability of 
the corporation in damages for its failure to exercise diligence in car- 
rying on its business. But the only penalty mentioned in the con- 
tract of April, 1881, in case the assignée ceased to exist, was that 
the patent should revert to the patentée and assignor. In that case 
the court held that at the time Latimer's pétition was filed, to wit, in 
August, 1886, there had been no négligence on the part of the Fowler 
Manufacturing Company, and that no reversion of the patent had ac- 
crued. There are no reasons given for this holding, but nine years 
elapsed between that date and the final decree of the court in the other 
case reviving the defunct corporation, and restoring it to corporate 
life. The conditions may not hâve been broken in 188C, but may hâve 
been broken in 1895. The relations of the parties are not such as 
to operate as an estoppel so as to make the issues res adjudicata. 
But it is contended on behalf of the défendants that no judicial pro- 
ceedings hâve ever been instituted to set aside this assignment of 
the patent, and to déclare the title to hâve reverted to the assignor 
by reason of the breach of the conditions of the contract of April, 
1881. I do not think such proceedings were necessary to accomplish 
this resuit. There is no question but what the conditions were 
broken, and I think the title reverted to the assignor by opération of 
law. AU that is necessary, now that there hâve been judicial pro- 
ceedings to test the title, is to show that the conditions were broken; 
and this, I think, has been done. It seems to me that the défendants' 
contentions in this case are somewhat strained on every point, and 
that the equities of the case are with the complainant, and that a 
clear title has been shown to exist in it, which will authorize it to 
maintain this suit. A decree may be prepared accordingly. 
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LTJBLIN V. STBWART, HOWE & MAY CO. et aL 

(Circuit Court, D. New Jersey. June 12, 1896.) 

1. Patents — Ikvention — Dress Stays. 

The Bray patent, No. 440,246, for an improvement in dress staya, which 
is designed to prevent the steels from breaking their covering and wortc- 
Ing out longitudlnally, is void for want of invention, in view of tlie Curtis 
patent, No. 243,519, for an improvement In tlie back of corsets. 

3. BbS JuDIOATA — QuBSTIOÏfS LlTlGATED — Pateîtt Cases. 

Where, in a patent infringement suit, défendants did not deny the valid- 
ity of the patent, but claimed a license under it to sell the patented articles, 
and the existence of such license was the only issue Utlgated, held, that a 
décision in favor of complainant did not estop défendants from ques- 
tioning, in a subséquent suit, the validity of the patent. 

This was suit in equity by Oscar Lublin against the Stewart, 
Howe & May Company and others for alleged infringement of let- 
ters patent î^o. 440,240, issued November 11, 1890, for an improve- 
ment in dress stays. 

C. E. Mitcliell and H. B. Brownell, for complainant. 

William A. Jenner and C. Godfrey Patterson, for défendants. 

GEEEN, District Judge. The complainant, who claims to be the 
owner of an undivided one-half interest in letters patent No. 440,- 
246, files this bill of complaint against the défendants to enjoin 
them from further infringement of the letters patent in question. 
The letters patent were granted on or about November 11, 1890, to 
one Morris P. Bray, for an "improvement in dress stays." The pat- 
entée, Bray, who was the owner of the other undivided half inter- 
est, is made a party défendant, because, as it is stated in the bill 
of complaint, he refused to become a party complainant in this ac- 
tion. 

The bill of complaint contains, among other things, an alléga- 
tion of the grant of the letters patent to Bray; the assignment by 
him to the complainant of an undivided half interest therein on or 
about May 2, 1891; the formation of a partnership between Bray 
and the complainant to manufacture and sell dress stays under the 
letters patent; the actual manufacture and sale thereof under the 
partnership agreement, and the manufacture and sale of the iden- 
tical dress stays by ail the défendants other than Bray, in direct 
violation of the rights of the complainant, and in infringement of 
the letters patent, to the grf-at pecuniary loss of the complainant; 
and a prayer for an injunction, an accounting, and for such other 
équitable relief as should be pertinent to the issue. 

The défendants, at flrst jointly answering, made no attack upon 
the validity of the letters patent, but, practically admitting such 
validity, based their défense upon an alleged légal right to make 
and vend the stays in question, claiming that by virtue of varions 
mesne assignments from Bray, the patentée, to them, or to some 
of them, they had acquired an interest in or a title to the letters 
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patent. Upon this allégation issue was joined and testimony was 
taken. During its progress, ail the défendants except Bray moved 
the court for leave to flle an amended answer, by which tkey 
changed the ground of their défense very materially. As hereto- 
fore stated, in their original answer no attack upon the validity of 
the letters patent in question was suggested. But by their amend- 
ed answer that Yalidity was seriously drawn in question, and it was 
asserted that the invention thereby protected was whoUy wanting 
in patentable novelty, and that it was in fact fully anticipated by 
an invention made by one Ourtis for an improvement in corsets, and 
for which letters patent had been granted to him June 28, 1881. 
Under the somewhat peculiar circumstances which surrounded this 
case, although not without hésitation, leave to file the amended 
answer was granted, and thus was raised what has become the chief 
issue in this litigation. 

The patent involved in this suit is for certain "new and useful 
improvements in dress stays." The patentée carefuUy limits his 
invention by the words of description. He says: "My présent im- 
provement has nothing to do with the construction of dress stays 
proper, but pertains sôlely to the securing of the ends of the steels 
(stays) to the outer covering." "Heretofore the main difiSculty with 
twin stays has been owing to the longitudinal displacement of the 
steels for want of a proper fastening device, but my invention over- 
comes this difficulty, and at the same time leaves the stay flexible 
throughout its entire length." The longitudinal displacement of the 
stay to which the patentée refers consists in nothing more or less 
than the movement of the stay in the cover or pocket in which it 
is conflned on the corset or dress waist, caused by the movement of 
the body of the wearer. Such movement of the body, communicat- 
ing pressure to the stay, causes it to bend, shortening its length for 
the time. Upon reaction of the body, the pressure upon the stay 
would be relaxed, and its forced curvature would cause it to spring 
back to its original longitudinal position with considérable force. 
This would tend to cause the end of the stay to strike against the 
top or bottom of the covering or pocket in which it was placed, 
with the necessary and conséquent resuit of a wearing away or a 
rupture, or at least a fraying of the covering fabric, permitting the 
protruding end of the stay to penetrate the other clothing, if not 
the person, of the wearer. This had been a serions difficulty to the 
success of metallic dress stays, and it had engaged the attention 
of not only Bray, the patentée, but as well of others, interested in 
overcoming it. Bray had, as early as 1881, sought to obviate the 
difliculty by reinforcing the ends of the pockets or covers of the 
stays with metallic tips of sufflcient strength to resist the destruc- 
tive action of the stay, but his invention, although a decided im- 
provement, was not completely suecessful. Finally he made the 
improvement which is involved in this suit, and the resuit has been, 
as is shown by the testimony, that he has produced a popular, ef- 
fective, and the least destructive substitute for the old and dis- 
placed whalebone stay which the trade has Icnown. 
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And thia is how he accomplished such resuit. He says, referring 
to the drawings, here reproduced: 
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"At or near the ends of the twin steels, A, B. are clreular complementary 
recesses, a, b. When the steels are wlthin the coverlng, G, an eyelet, D, is 
Inserted through the recesses and covering, and clamped, thus seeurlng the 
steels in position withln sald covering. The eyeJet flts the recesses snugly, 
so that there can be no displacement of the several parts of the stay. The 
recesses may be formed In the steels a short distance from the ends thereof, 
as shown in Figures 2 and 3 (of the patent), or sald recesses may be formed 
withln the ends of the steel, as shown at Figures 4 and 5, it being Immaterial 
where the recesses are formed, so long as they are near the ends of the steel, 
so as not to interfère with the stitching of the stay wlthin the garment." 

The first claim of the patent, whieh is the only one which need 
be considered, is as follows: 

"(1) In a dress stay, composed of twln steels wlthin a sultable covering, 
the combinatlon of the steels havlng clreular complementary recesses, with 
an eyelet secured to the covering through sald recesses, substantially as 
shown and set forth." 

The main question to be considered is this: Does this combina- 
tion show patentable novelty in view of the state of the art, having 
especial regard to the invention of Augustine B. Curtis for an im- 
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proTcment in corsets, secured to him by letters patent No. 243,519, 
dated June 28, 1881? What is the invention of Curtis? He says that 
Ms invention relates "to an improvement in the back of corsets; 
tbat is to say, in the section at each of the rear edges, and in which 
the eyelets are placed for laeing. It is a common practice to place 
a bone or stay at the edge, and in rear of that stay to introduce 
the eyelets, the eyelets being arranged so that the strain (of the 
laeing) cornes entirely on the fabric. The resuit is that the fabric 
soon yields, and the eyelets are easily detached. To obviate this 
difflculty, in some cases, a broad stay has been introduced, with per- 
forations through the stay and fabric, and the eyelets inserted in 
said perforations; but this nécessitâtes so broad a stay that the 
expense is too gœat for practical use, and, further, the large per- 
foration in the center of the stay so weakens it that it breaks to 
such an extent that, aside from its cost, it is impracticable." The 
object of this invention is to overcome this difficulty, and it consists 
in the construction as hereinafter described, and particularly re- 
cited in the claim. 
Fig. 1 and Fig. 2 represent the invention, as follows: 




— and the patentée thus describes it: 

"I first make a stay. A, of métal, and upon one edge eut a séries of notches, 
a, corresponding to the position where the eyelets, B, are to be Introduced. 
This stay is introduced into a pocket, B, at the edge of the corset, and in rear 
of the pocket, B, a second pocket, C, is f ormed, into which a cord or other flexi- 
ble stay is introduced, aud distant from the edge of the stay, A, less than the 
diameter of the eyelet, as seen in Fig. 1, where a portion of the outer fabric Is 
eut away to show the stays, A and D, in their proper relative position. The 
fabric is perforated at the notches, a, in the métal stay, and at the side of the 
flexible stay, D; then eyelets, Pj, introduced, and struck down onto the métal 
stay around the notches, and also on the flexible stay, as seen In Fig. 2. The 
métal stay forms a support to take the strain of the eyelets, and, being un- 
yielding, flrmly retains the eyelets in their position. The flexible stay, D, 
gives a thickness at the opposite side of the eyelet corresponding to the métal 
stay, so that the eyelets will close flrmly upon that edge. The stay, D, Is 
hère represented as a cord. but it will be understood that it is only necessary 
that it should be of such a cluiracter as to thlcken the corset upon that side 
of the eyelets, so that the closing of the eyelets may be flrm and strong upon 
the fabric; hence by the terni 'stay, D,' I wish to be understood as including 
any thickening of the fabric upon that side of the eyelets. The labrlç which 
forms the rear section extends beyond the stays in the shape of a double 
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flAp, F, , F, for attachment to tjie adjoining section. As thèse sections are 
sttaîght, and of equal width fi»om top to bottom, they may be made as an ar- 
ticle of manufacture Independent of the corset, and fumished to corset manu- 
facturera tb be attached to corsets, or to the wearer for tlie altération or re- 
palr-of corsets." 

The only claim made is this: 

"In the back section of a corset, a notched stay, A, introduced In a pocket 
at the rear edge, combined with a flexible stay at the side of the métal stay, 
and eyelets introduced through the fabric at the notches in the métal stay, 
and struck down around the respective notches and onto the flexible stay, 
substantially as described." 

Even a casual reading of the spécification and of the claim dis- 
closes the intent of the inTentor. It was deflnite in its avowed pur- 
pose. The end to be accomplished was the providing of a sufiicient 
and permanent support to the eyelet. The work of the métal stay 
was to bear the strain put upon the eyelet by the lacing cord, and, 
being unyielding in its nature and from its construction, with the 
eyelets used as rivets, not easily displaced, it retained the eyelet 
flrmly in its position. It was the destructive strain upon an un- 
supported eyelet, and the necessary yielding to that strain by the 
eyelet, equally destructive to itself and to the fabric in Avhich it 
was inserted, that demanded remedy from invention. Movement 
of the eyelet was the difiiculty to be overcome. Curtis did over- 
come it, and made the eyelet immovable by clamping it to a metallic 
stay, rendered incapable of displacement by the eyelet itself. That 
clamping made it practically a component part of the stay, and it 
gathered to itself both the rigidity and immovability which char- 
acterized its supporting base and to which it clearly contributed. 
The vesatious problem had at last been solved. 

From this brief statement of the design of the Curtis invention 
it seems very difflcult to differentiate the Bray invention from it, 
to such a degree, at least, as would dignify the latter with inventive 
ability. Curtis sought to obtain immovability and rigidity of the 
éléments with which he was dealing, — that is, the eyelet and the 
reinforcing stay, — and this he obtained by using a steel stay, prop- 
erly notched, and fastened by an eyelet clamped through the notches 
in the steel upon the underlying fabric, holding the steel permanent- 
ly to the fabric. Mr. Newbury, the expert witness for the défend- 
ant, in comparing the Curtis invention with the Bray invention uses 
the foUowing words: 

"Now, comparing the stay shown in this Curtis patent with the one shown 
in the patent in suit, I flnd that the stay of the Curtis patent is composed of 
an outer covering or fabric, in which there are pockets, formed parallel with 
each other. In one of thèse pockets a steel is inserted, said steel being pro- 
vided with notches, or, as termed in the patent in suit, with 'complementary 
réeesses,' and the outer covering is perforated opposite thèse complementaiy 
recesses or notches, and eyelets, which serve as rivets, are inserted, so that 
they form abutments or stops which prevent the longitudinal movement of 
the steel in thp pocket. In this respect the stay of the said Curtis patent is 
identical with the stay shown In Figs. 1, 2, and 3 of the patent in suit. There 
is also. the same co-action between the pocket, complementary recess, and 
eyelet or rivet of the, stay of this Curtis patent that there is between tlie 
pocket, complementary recess, and eyelet of the patent in suit. In each case 
the eyelet occuples a portion of the space of the pocket, the complementary 
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recess permltting this, and affords an abuttlng surface to abut against the 
eyelet, and in this way prevent a displacement of the parts." 

And this seems to be an impartial and just statement of tke simi- 
larity between the two. The fact that the eyelet in the Curtis in- 
vention may be, and was prmarily designed to be, used for the 
lacing cord, does not detract from the conclusion of this expert 
witness as to the practical identity of the two inventions. Such use 
is simply an additional function of the eyelet. It would in no man- 
ner modify or lessen the co-action of the stay, of its covering pocket, 
and of the eyelet in preventing displacement of the various compo- 
nent parts; for, whether the lacing cord he inserted through the 
eyelet or not, the immobility of the stay remains undisturbed. The 
action is reeiprocal. The eyelet as a rivet secured the stay; the 
stay as a base secures the eyelet. Both from this reeiprocal ac- 
tion become fixed and immovable. It is hardly necessary to say 
that, stripped of ail technicalities, this alleged invention of Bray 
simply fixes in a réceptacle prepared for it a steel stay by means 
of rivets (eyelets) driven through the stay and the covering fabric; 
that, aiid nothing more. But to obtain immobility by the use of 
rivets is certainly far removed from the domain of inventive 
thought. Given the stay as described by Curtis, surely a person of 
ordinary mechanical skUl, seeing the effect of the riveting eyelet 
upon the metallic base, could produce the improvement which. Bray 
accomplished. The same éléments are in both; the action is not 
dissimUar; the use so nearly analogous that the applicability of the 
device to the alleged new use would occur to any one with ordinary 
mechanical skill. Thèse things being so, the claim of invention 
vanishes. 

But it is insisted by the complainant that the défendants are es- 
topped from attacking now the validity of this patent. It is 
charged in the bill of complaint that on or about the 29th day of 
January, 1892, said Bray and your orator brought a suit in equity 
in the United States circuit court in and for the Second circuit and 
Southern district of New York against E. J. Denning et al., alleg- 
ing infringement by them of said letters patent No. 440,246, hj rea- 
son of their sale of the dress stays made by said Stewart, Howe & 
May. That thereupon the said Stewart, Howe & May assumed the 
défense of said suit, and, answer and replication being duly filed, 
testimony was taken at great length for both sides, and in due 
course the said cause came on to be heard at the April term, 1893 
(50 Fed. 1019) of said court before the Honorable Hoyt H. Wheeler, 
who, after hearing counsel for both sides, and after due considér- 
ation, flled his décision therein in favor of the complainant in said 
suit, and thereafter a decree was duly entered therein, a certifled 
copy whereof is hereto annexed, and made a part of this bill. It 
further appears that after this favorable judgment this cause was 
carried by appeal to the circuit court of appeals for the Second ju- 
dicial circuit, and in an opinion there rendered (10 C. C. A. 7, 61 
Fed. 652) it was declared: "As the record title to the patent is 
in the complainant, its validity in no way assailed, and infringe- 
ment conccded, défendants can justify their dealing in the articles 
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only by showing that they had the right to sell them. This tkey 
seek to do by proving that Stewart, Howe & May manufactured 
the articles under a license;" and the judgment of the court was 
that the défendants had failed in this particular. And the insist- 
ment of the complainant is that from this judicial détermination 
by the court arises an estoppel, operative against the présent dé- 
fendants, whieh bars their right to question the validity of the let- 
ters patent. It may be taken as settled that a judgment at law 
or in equlty is a bar only as to the matters actually litigated, or 
which ought to haye been litigated, in the suit; that is, the matters 
actually in issue are forever settled, so far as the parties and their 
privies are concerned. But further than this the principle of es- 
toppel does not obtain. The "matters in issue" may be fairly well 
deûned as "that ultimate fact or state of facts in dispute, upon 
which the verdict or flnding is predicated." Smith v. Ontario, 4 
Ped. 38r». Now, the record in the case in New York shows very 
clearly that the validity of the letters patent hère involved was, 
by the défendants there, not contested in any way. The défend- 
ants were charged, indeed, in that suit, with infringement, but, ad- 
mitting the validity of the patent, they claimed a license to sell 
the stays în question from one who owned an interest in the pat- 
ent. And this was the sole issue which was litigated. Indeed, a 
licensee having accepted a license is estopped from denying the 
validity of the patent in any suit in which the exercise of aUeged 
license privilèges is the basis of the controversy. Therefore the 
défendants were debarred from attacking in the New York suit the 
validity of thèse letters patent, even if they had been so minded. 
Admitting, then, that the défendants to the présent suit took an 
active part in the défense of the suit in New York, as is alleged, — 
so active, indeed, as to bring themselves within the binding force 
and effect of any decree therein made, — it is évident that the only 
issue settled beyond peradventure was that which concerned itself 
with the alleged license. That this was the issue is expressly set- 
tled by the circuit court of appeals in its decree in thèse wôrds: 
"The défendants having failed to make out the défense of license, 
the decree of the circuit court was correct, and judgment is af- 
flrmed, with costs." It seems clear, therefore, that the question 
of the validity of the letters patent was not litigated in the New 
York case. This being so, that decree is not an estoppel on the is- 
sue now presented for the first time. But, apart from this, the 
évidence on the part of the complainant does not satisfactorily show 
such a connection of the défendants in the présent case with the 
suit in New York as would justify the invoking of the doctrine of 
estoppel. The testimony is conflicting, and evenly balanced, to say 
the least; and, as the burden is on the complainant, failure to sus- 
tain it must resuit in the failure of the allégations in this respect. 
The conclusion is that the défendants are not estopped from contest- 
ing the validity of the letters patent in this action by the decree of 
the court in New York. 

Having found that the letters patent are invalid, it is not nec- 
essary to examine the status of the présent title to them. It is 
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oniy necessary to say that whatever title the défendants may hâve 
cleariy was taken by them with knowledge, actual or implied, of the 
rights of the complainant The bill of complaint must be dismissed. 



TAYLOR et al. v. SAWYER SPINDLB CO. 
(Circuit Court of Appeals, TWrd Circuit. June 30, 1896.) 

1. Patents— Infbingbmeîit Soits — Lâches. 

Mère delay in prosecuting infringers, unaccompanied by circumstances 
amounting to an équitable estoppel, will net prevent a patent owner from 
maintainlng suits for équitable relief. Eeld, tlierefore, tiat a delay of over 
seven years after issuance of the patent, before the institution of any in- 
frlngement sults, was not sutHcient ground for refusing either an in- 
junction or an accountlng, as agalnst an Infringlng corporation organized 
more than a year after the institution of the first suit against another in- 
fringer. 69 Fed. 837, affirmed. 

2. Samb — Infkingembnt. 

A machine which contains ail the essentlal éléments, or their équivalents, 
of the patented machine, infringes the patent, notwlthstanding mère dif- 
férences of form. 

8. Bamb — Invention — Spinning Machines. 

A new combinatlon and arrangement of old parts, whereby spinning 
spindles, instead of running In rigld bearings, are flexlbly mounted on the 
rail, 60 as to allow of greatly increased speed of révolution, held to disclose 
the exercise of inventive faculty; it appearing that this resuit had long 
been sought by inventors, and that tbe superiority of the device had 
caused its gênerai adoption and large use by silk spinners. 69 Fed. 837, 
affirmed. 

4. Same— Anticipation — Double Use. 

ïhe use of yleldlng attachments, with adjustable devices, applied to the 
combiued step and bolster bearings of a spinning spindle, was not an- 
ticlpated by the use of slmilar devices in centrifugal machines, or hydro- 
extractors, for drying sugar or creaming mllk. The two classes of ma- 
chines are so différent in size, structure, and the uses to which they are 
adapted, that It is not a case of double use. Potts & Co. v. Creager, 15 Sup. 
et. 194, 155 U. S. 607, applied. 

5. Same— Construction of Claims— Omission op Eléments. 

In the claims of a patent for a combinatlon of a spindle, its supportlng 
tube, and devices for flexlbly mounting it upon the rail, there is no neées- 
sity for expressing in terms the devices for revolving the spindle. Any 
appropriate means for operating it will be understood, and hence the omis- 
sion of the sleeve whirl from the claims does not affect their validity. 

6. Same — Spinning Spindles. 

The Atwood patent. No. 253,572, for "improvements in the supports for 
spindles for spinning machines," held valid and infringed as to claims 3, 4, 
and 5. 69 Fed. 837, affirmed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

Edward Q. Keasbey, for appellants. 
Frederick P. Fish, for appellee. 

Before ACHESON, Œrcuit Judge, and WALES and GEEEN, Dis- 
trict Judges. 

WALES, District Judge. This is an appeal from the decree of 
the United States circuit court for the district of New Jersey, made 
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October 19, 1895, sustaining tlie validity of letters patent No. 253,- 
5T2, issued to John Ë. Atwood, dated February 14, 1882, for "im- 
provements in the supports for spindles for spinning machines," 
declaring that the défendant corporation had infringed the third, 
fourth, and fifth claims of the patent, and ordering an accounting 
of profits from March 23, 1891, the date of the organization of the 
défendant company. The patented improvements pertain to what 
are laiown as "self-adjusting spindles," and relate "to that class of 
such spindles having step and bolster bearings within a supporting 
tube." The spécifications give the foUowing description of the in- 
vention : 

"Th(i charaeteristie feature of my présent invention is a supporting tube 
whlch is flexlbly mounted with relation to tlie spindle rail, and contains the 
step and bolster bearings for tbe spindle, so that tlie latter and said tube may 
move together laterally in ail directions during the self-adjustment of the 
spindle, while carrying an unequally bàlanced bobbin and its yarn, instead of 
relying upon the movement of the spindle and its bearings within, and inde- 
pendently of, the supporting tube, as heretofore in thls class of spindles. By 
reason of my improvement, the means whereby the movable capacity or 
flexlbillty of the spindle is afforded are rendered openly accessible, and more 
easily renewed, if need be, than heretofore; and, further, elastlc materlals 
may be successfully employed, which would be liable to injury, and rendered 
Inelastic, by oll, if located within the supporting tube, as heretofore. I am 
also enabled to readily graduate the degree of flexlbillty of the spindle with 
relation to the spindle rail, so as to accommodate the self-adjusting capacity of 
the spindle to the varions conditions incident to its use in working with bob- 
blns materlally dlfCering in size and weight. AU of thèse advantages are due 
to the novel, charaeteristie feature before referred to." 

The claims in issue are thèse: 

"(3) The eombination, substantially as herelnbefore described, of a spindle 
rail of a spinning machine, a spindle, and a supporting tube flexlbly mounted 
with relation to the spindle rail, and eontalning step and bolster bearings. 

"(4) The eombination, substantially as herelnbefore described, of a spindle 
rail, a spindle, a supporting tube eontalning step and bolster bearings, flexible 
connections between said tube and the spindle rail, and adjusting devices for 
varying the degree of flexlbillty of the supporting tube and spindle therein. 

"(5) The eombination of the spindle rail, the spindle, the supporting tube, 
loosely mounted with relation to the rail, and eontalning the step and bolster 
bearings for the spindle, the spring, and the nut for compressing it, substan- 
tially as described." 

The validity of the complainants' title is admitted. The first dé- 
fense to the suit is that of lâches, which was urged with much 
earnestness, and is made on the ground that the complainants had 
deprived themselves of relief in a court of equity by neglecting to 
prosecute any one for infringement until more than seven years 
after the date of the patent, and that the défendant had no notice 
of their claims until more than ten years after that date. It is al- 
leged that the complainants permitted the manufacture and sale of 
the spindles complained of to be carried on for many years by men 
who were ignorant of their claim, and allowed the persons com- 
posing the défendant corporation to purchase the business without 
giving them notice; that spindles mounted flexibly, like those now 
complained of, were made and sold by the Cooke Locomotive & Ma- 
chine Company, continuously and to a large extent, from August, 
1881, until they sold the business to Mr. Taylor, Mr. Shaw, and Mr. 
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Cocker, and that tlie lattercontinued to make and sell the same 
spindles until the défendant corporation was formed, March 23, 
1891, — the date from which infringement is charged in the bill. The 
flrst suit brought against any infringer of the Atwood patent was 
that of thèse complainants against W. G. & A. E. Morrison Com- 
pany, September 2, 1889, in the district of Oonnecticut (52 Fed. 590), 
in which the validity of the patent was sustained, and there was a 
decree for the infringement of the second, third, and fifth claims, 
and for an accounting. Subsequently another suit was brought by 
complainants against the Morrison Company for infringement of 
the same patent by types of modiôed spindles manufactured by 
them, in which, on motion for a preliminary injunçtion, the patent 
was upheld. 54 Ped. 693. The theory of this défense is that there 
is no absolute right to an injunçtion on proof of infringement of a 
patent; that the complainant must présent a case for équitable re- 
lief, and if it appears by the bill, or by the évidence, that by rea- 
son of Ms delay he is not entitled to the aid of a court of equity, 
it will be refused on final hearing, as well as on motion for a pre- 
liminary injunçtion. It is insisted that, if the Atwood patent has 
been infringed by the défendant, the only remedy for the complain- 
ants would be by an action at law for damages, and that the only 
possible relief obtainable in the présent suit would be an injunç- 
tion against future infringement. 

It has never been held that mère lâches, unaccompanied by circum- 
stances which amount to an équitable estoppel, shut ont a party from 
ail relief in a court of equity. Knowledge of and long-continued 
acquiescence by a complainant in an infringement may, in spécial 
cases, be fatal on a motion for a preliminary injunçtion, but will not, 
on a final hearing, prevent the court from granting such relief as may 
be just and équitable. This is the gênerai rule which is recognized 
in the authorities which are cited in the briefs of counsel. There is 
a want of satisfactory proof that the défendant acted in ignorance of 
the rights of the complainants, or that the latter had always had fuU 
knowledge of the alleged infringement. Notice was given to the pub- 
lic at large that the spindles were patented, and the défendant could 
not hâve been blind to the fact that the new spindles had gone into 
extensive use. The testimony of Mr. Taylor, of the défendant corpora- 
tion, had référence to a time prior to the issue of the patent, when, as 
he says, Mr. Atwood saw the infringing spindles, or ones just like 
them, in opération in Paterson, and. made no claim that the in- 
vention was his; but it is not pretended that Taylor, Shaw, and 
Cocker, or either of them, at the date of their incorporation, in 
March, 1891, did not know of the complainants' claims, for the suit 
against the Morrison Company had then been pending for more 
than a year. In Kittle v. Hall, 29 Fed. 508, it was held that, while 
long acquiescence might defeat a bill for infringement, no précè- 
dent had been discovered for the dismissal of a bill for so short a 
period as seven years, and that the défendants had not been mis- 
led, but knew of the plaintifE's rights. In McLean v. Fleming, 96 
U. S. 245, the court said: 
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"Bquily courts wlll not, In gênerai, refuse an Injunctlon on account of delay 
In sedilng relief, where the proof of infringement Is clear, even though th'e 
delay may be euch as to preclude the party from any riglit to an account for 
past profits." 

To the same eflect are the cases of Menendez v. Holt, 128 U. S. 
514, 9 Sup. et. 143; Price v. Steel Ce, 46 Fed. 107; New York 
Grape-Sugar Co. v. Buffalo Grape-Sugar Co., 18 Fed. 638; Gilmore 
V. Andersen, 38 Fed. 846; Brush Electric Co. v. Electric Imp. Ce, 
45 Fed. 241. In the last-cited case the court remarked that the 
doctrine of lâches is generally applicable to preliminary injunc- 
tions only. In Menendez v. Holt, supra, the court, in discussing 
the question of lâches, said: 

"Mère delay or acquiescence cannot defeat the remedy by injunctlon in sup- 
port of the légal right, unless it has been eontinued so long, and under such 
circumstances, as to defeat the right itself. Henee, upon an application to 
stay waste, relief will not be refused on the ground that, as the défendant 
had been allowed to eut down half the trees upon the complalnants' land, he 
had acquired by that négligence the right to eut down the remalnder [citing 
Attorney General v. Eastlake, 11 Hare, 205]. * * * Acquiescence, to avail, 
must be such as to create a new right in the défendant. Where consent by 
the owner * • * is to be inferred from his knowledge and silence merely, it 
lasts no longer than the silence from which It springs. It is in realitj' no 
more than a révocable license." 

The défendant asserts that the complainants are not entitled to 
an accounting for profits; but the decree of the circuit court orders 
an accounting only from the date of the défendants' incorporation, 
from and after which time there were no lâches, as complainants 
had already begun their suit against the Morrison Company. This 
was sufQcient notice to the défendant that the validity of the patent 
was in litigation, and thus takes away the excuse of ignorance for 
continuing the infringement. There is no proof of nonuser or aban- 
donment by the complainants, nor of any act or omission of theirs 
which could hâve induced the défendant to believe that it would not 
be held liable for manufacturing and selling the infringing articles. 
The évidence falls far short of proving an estoppel, or of proving 
such delay or acquiescence on the part of the complainants as 
should defeat the présent suit. 

Infringement is not seriously disputed; the défense on this point 
being that, if the patent is sustained at ail, it must be conflned to 
the précise form described and shown in the spécifications and draw- 
ings. The spécifications state: 

"The spindle chosen to illustrate my invention is of that well-known variety 
which is constructed with a sleeve attached to the spindle blade, extending 
downwardly so as to encompass a support containing the bolster bearing, and 
which has a drivlng whlrl loca-ted at or near the base of such sleeve. Such 
spindles hâve their foot rests in the base or closed end of the bolster support, 
and the spinning frame therefore requires only one spindle rail. As shown in 
àll the figures of the drawings, A represents the spindle; B, the sleeve; and b, 
the whiri thereon. As shown in Fig. 2, the spindle is mounted in a support- 
ing tube, C, which extends both above and below the spindle rail, D, and fur- 
nishes an upper or bolster bearing for the spindle in its portion, c, and a 
lower step bearing in its portion, e'. The supporting pièce or tube, 0, contain- 
ing as it does the bolster and step bearings for the spindle, constltutes a com- 
bined bolster and step, which moves laterally with the spindle, In ail direc- 
tions, during its self-adjustment. 
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"In order to permit the supporting tube, C, to move wlth the spindle as de- 
scribed, the spindle rail, D, bas a circular openlng, as at d (Figs. 1 and 2), 
which bas a diameter slightly greater than the diameter o£ the lower portion, 
c', of the tube, 0; so that between their coïncident surfaces an ample annular 
space is afforded to allow of the deslred latéral movement of said tube, and 
the spindle thereln. For so securing the supporting tube and Its spindle to 
the rail, D, that they will nevertheless be capable of the requisite latéral 
movement incident to the self-adjustment of the spindle, the lower end of the 
tube, c', Is screw-threaded, and provided with a nut, E. A strong spiral spriug, 
F, the tension of which may be variably regulated by said nut, surrounds 
said portion of the supporting tube between the nut and the under aide oï 
the rail; and the base or flange portion, c, of said tube is seated upon a 
waslier or annulus, G, of flexible or elastlc materlal, placed between said 
base and the top of the rail." 

The defendant's spindle is almost identical with the Atwood spin- 
dle, differing only in form, but containing ail the éléments, or their 
équivalents, of the latter. ïhe di^lïerences between the two are im- 
material. In defendant's spindle a coUar and set screw are substi- 
tuted for the nut below the spring, and the whirl is attached directly 
to the shaft of the spindle; the supporting tube being made in two 
parts, and then rigidly fastened together by two arms, which bridge 
over the whirl, thus practically making one tube for the step and 
bolster bearings. The défendant has adopted the essential éléments 
of the Atwood combination, namely, the fiexibly mounted supporting 
tube, containing both step and bolster bearings, which is connected 
with the rail by a strong spiral spring and an adjusting nut. The 
défenses chiefly relied on are want of invention (as distinguished f rom 
mechanical skill) anticipation, and because the claims are inoper- 
ative and void. Atwood had invented his spindle, and put it into use, 
as early as July, 1878, although he did not make application for a 
patent until Febniary 27, 1880. Prior to his invention, spindles had 
been run in rigid bearings; and their speed was limited on account 
of their tendency, under a high rate of révolution, to gyrate and cause 
severe pressure on the bearings, developing friction, and throwing off 
the bobbins. The production of a spinning frame is in direct ratio to 
the speed pf the spindles, and every increase in speed at which the 
spindle can be practically run makes a proportionate increase in the 
production; and thus it was that inventors had long been endeavoring 
to mount a spindle in such a way as to obtain a greater rate of speed 
than was possible with the then existing machines. Numerous pat- 
ents had been granted for improvements in thèse machines, but none 
of them contained the device of Atwood, who was the flrst to com- 
bine the step and bolster bearings of the supporting tube with a fiex- 
ibly mounted spindle, whose rotary speed was only limited by relation 
to other parts of the machinery. Invention and patentability, how- 
ever, are denied on the ground that Atwood's combination is only a 
new arrangement of well-known parts, which had already been com- 
bined to accomplish the same resuit, and that its only novelty consists 
in the location of the yielding attachments between the supporting 
tube and the rail, and the use of adjusting devices for varying the de- 
gree of flexibility, — in substance, nothing more than putting a cushion 
or spring of some kind between the journal box of a revolving shaft 
and the fixed base of support, and therefore showing only mechanical 
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skill. In support of this proposition, reliance is placed on the patent 
of F. J. Rabbeth, No. 227,129, dated May 4, 1880, for "a spinning spin- 
dle and bearing," and on certain prior patents for centrifugal ma- 
ch-ines. The essential différence between tiie Eabbeth spindle and the 
Atwood spindle is that tbe supporting tube in the former is rigidly 
fixed in the rail, while in the latter it is loosely or flexibly mounted on 
the rail. This, it has been well said, is the gist of the Atwood im- 
provement, the value and superiority of which hâve been proved by 
its gênerai adoption and large use by silk spinners. Its novelty and 
utility are thus placed beyond doubt, and that it required the exercise 
of inventive faculty to produce it appears from the prior history of 
the art. It v?ould require too much space to review the long list of 
patents set out in the answer as being suggestive of the one in suit, 
only a few of which, however, are referred to in the brief of defendant's 
counsel. It may be sufflcient to say that, with ail the information de- 
rived from the alleged anticipations, it does not appear that any one, 
before Atwood, had caught the idea, and reduced it to practice, of ar- 
ranging and combining old éléments insuch a manner as to produce 
a flexibly mounted spindle. He invented a new arrangement of parts, 
by which a new relation was f ormed between the rail and the support- 
ing tube, and by that means superseded the former rigid-bearing spin- 
dle. It was a decided advance over ail other supports, and that it 
required more than mechanical skill is evidenced by the fact that it 
had escaped the notice and observation of numerous inventors whose 
attention had been directed for many years to the achievement of the 
same or a similar resuit as the one reached by Atwood. In coming 
to this conclusion, we hâve not overlooked the contention that the use 
of yielding attachments, with adjustable devices, applied to the com- 
bined step and bolster bearings of a spinning spindle, was anticipated 
by the use of similar devices in centrifugal machines, or hydro-ex- 
tractors, for drying sugar or creaming milk. In this connection, référ- 
ence is made to four patents for centrifugal machines, namely, Wes- 
ton's (No. 82,049), of September 8, 1886; Cramer's (No. 144,319), of 
November 4, 1873; English patent to Day (No. 772), of 1874; and 
Tolhurst's (No. 199), of January 8, 1878. It is claimed for the défend- 
ant that the Atwood spindle and the centrifugal machines contain 
the same combination of éléments for the purpose of flexible adjust- 
ment to an unbalanced load; the only différence being that in the one 
case it is a spindle flexibly mounted upon a rail, and in the other a 
larger revolving shaft flexibly attached to the floor. The argument 
deduced from this is that mère changes of use and dimensions, with- 
out any change of function, do not involve invention ; in other words, 
that the Atwood adjUstable device is only a "double use" of that 
made use of in the centrifugal machines for the same purpose. The 
Cramer patent is particularly relied on in support of this proposition, 
and may be taken as a fair représentative of the class to which it be- 
longs. The two classes of machines are so différent in size, in struc- 
ture, and in the uses to which they are adapted, that, as Mr. South- 
worth, a witness for the complainants, said, "the inspection of a cen- 
trifugal machine would not lead a mechanic to use a flexible spindle, 
but would be likely to deter one from even experimenting in that di- 
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rection." The object of flexibly mounting tbe bydro-extractor is to 
prevent the jar and concussion wbich arise from tbe great weigbt of 
tbe machine, and not to increase its speed. On tbe other band, tbe 
flexible bearings in tbe spinning spindle are made use of to increase 
its speed, for tbe spindle can run as well at a speed of 5,000 révolu- 
tions in a rigid bearing. A careful examination of the spécifications 
and drawlngs of tbe Cramer patent does not induce tbe belief tbat At- 
wood could bave derived any aid from tbat source in contriving bis 
spindle. Centrifugal machines bad been in use in many mills wbere 
yarn was spun, and in shops wbere machinery was made for spinning 
yarn, for years bef ore tbe Atwood improvement was invented, and no 
one ever supposed tbat a similar construction could be applied to a 
spinning spindle. One of tbe objects to be attained by loosely mount- 
ing tbe spindle in tbe rail was to maintain tbe spindle in a perpendicu- 
lar position, and to diminisb its inclination to gyrate. It is obvions 
tbat the functions of the one machine are différent from the functions 
of the other, and it is also apparent tbat the means adopted by 
Cramer to produce a flexible adjustment difler from those adopted 
by Atwood for a similar purpose. The spécifications of the Cramer 
patent state "tbat bolts, b, are provided with large beads and a wash- 
er, and each is encircled for a portion of its lengtb by a heavy elastic 
cushion, preferably resembling a rubber car spring. Thèse bolts are 
passed upward through holes in the platform, and are provided witb 
nuts at their upper ends, and wbich, on being screwed down, securely 
and safely fasten tbe machine to the platform." In contrast to this, 
the spiral spring in the Atwood patent pulls the supporting tube down 
upon the rail, so as to prevent tbe tipping of the spindle; and, ail 
parts of tbe machine being openly accessible, the degree of flexibility 
of tbe spindle witb relation to the rail can be readily graduated. The 
Cramer patent is only "a paper patent," and bas never been put into 
practical use, and may be considered as an abandoned experiment. 
It belongs, however, to the same class as the other centrifugal ma- 
chines whicb bave been referred to as anticipations of the flexible de- 
vices of Atwood, to show tbat the latter are only reproductions of the 
former. As we bave seen, they are very différent. The clamping nut 
and rubber spring used by Cramer bave little or no analogy to tbe 
spiral spring, and the provision made for regulating its tension, as 
described in tbe Atwood patent. The centrifugal machine must hâve 
a strong foundation to rest upon, and to wbich it is "securely and 
safely" fastened, while tbe spinning spindle is sustained in mid-air 
by the rail on wbich it is loosely mounted. But, admitting tbe ex- 
istence of a doser resemblance and analogy between the two classes 
of machines than bave been shown, it by no means follows tbat tbe 
Atwood spindle would come within tbe rule of "a double use," and 
thus fall short of invention and patentability. In the récent case of 
Potts & Co. V. Creager, 155 U. S. 607, 15 Sup. Ct. 194, Mr. Justice 
Brown, speaking for the court, said: 

"Indeed, It often requires as acute a perception of the relations between 
cause and effect, and as much of the peculiar inventive genlus which is a 
characteristic of great inventors, to grasp the idea that a device used in one 
art may be made available In anotlier, as would be recessary to create tbe 
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device de novo. And thls is not the less true if, after the thing had been 
done, it appears to tàe ordinary mind so simple as to excite wonder that it 
was not thought of before; but the décisive answer Is tliat with dozens, and 
perlmps hundreds, of otliers laboring in tlie same fleld, it had never occnned 
to any one before. * * * As a resuit of the authoritles upon the subject, 
It may be said that, If the new use be so nearly analogous to the former one 
that the applicabllity of the device to its new use would occur to a person of 
ordinary mechanical skill, it is only a case of double use; but if the relations 
between them be remote, and especlally ^f the use of the old device produce a 
new resuit, it may at least involve an exercise of the inventive faculty." 

To the same eiïect are Du Bois v. Kirk, 158 U. S. 58, 15 Sup. Ct. 
729, and Tannage Patent Co. v. Zalin, 17 0. G. A. 552, 70 Fed. 1003. 
In Topliff V. Topliff, 145 U. S. 156, 12 Sup. Ct. 825, the court held it— 

"not sufficient, in order to constitute an anticipation of a patented Invention, 
that the device relied upon mlght, by modlflcation, be made to accomplish the 
function performed by that invention, If it were not deslgned by Its maJier, nor 
adapted, nor actually used, for the performance of such function." 

As a further défense it is contended that the daims sued on must 
be construed as containing the sleeve whirl, in which case they are 
not infringed, because the défendant does not use the latter, or else 
they hâve no operative mechanism, and are void. The law on this 
subject is too well settled to be open for discussion. A patentée is not 
required to claim the entire machine in each claim. Each of the 
claims at issue is for a complète combination of the spindle and its 
supportlng tube and devices, and there was no necessity for express- 
ing in tenus the devices for revolvuig the spindle. Any appropriate 
means for operating it will be understood. ïhe omission of the sleeve 
whirl does not affect the validity of either one of the claims, which 
belong to that class where référence may be made to the spécifications 
to supply in a claim what it is plain, to any one skilled in the art, is a 
necessary incident. Reece Buttonhole Mach. Go. v. Globe Buttonhole 
Mach. Ce, 10 G. C. A. 194, 61 Ped. 970; Deering v. Harvester Works, 
155 U. S. 286, 15 Sup. Ct. 118. The decree of the circuit court is af- 
flrmed. 
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NEW ORLEANS, B., R. M. & C. A. S. S. CO., Limited, v. LOUISIANA 
OONST. & IMP. CO. 

(Circuit Court of Appeals, Plfth Circuit May 26, 1896.) 

Nos. 467, 468, 469, 470, and 471. 

W HARF AGE— Contractile ASB of Wharvbs by New Orléans. 

By the terms of the contract between the city of New Orléans and the 
Northeastem Railroad Company, under which wharves were built by 
the Company between Port and Montegut streets, there was reserved to 
the city the right to collect asual wharfage dues from vessels occupying 
such wharves, with the consent of the company, but not on its business: 
and this right passed to the Louisiana Construction & Improvement Com- 
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pany, nnder the ordlnance by which the city farmed out to It ail th© 
revenues arislng from the wharves exlsting in the First, Second, Thlrd, 
and Fourth districts of the clty, "from Toledano street to Plety street." 

Appeals from the District Court of the United States for the 
Eastem District of Louisiana. 

The flve libels were flled by the Louisiana Construction & Im- 
provement Company against ve^seis claimed by the New Orléans, 
Belize, Royal Mail & Central American Steamship Company, Lim- 
ited, to recover wharfage dues aJleged to hâve accrued to libelant, 
as lessee of wharves under the city of New Orléans. The district 
court rendered decrees against the vessels, and the claimant has ap- 
pealed. 

J. S. Zacharie, for appellant. 
J. B. Beckwith, for appellee. 

Before PARDEE and McCORMICK, Circuit Judges, and SPEER, 
District Judge. 

PARDEE, Circuit Judge. The flve libels in thèse wharfage 
cases are ail in the same form, and propound causes of wharfage, 
charging that the defendant's vessels used wharves leased by the 
libelant, and for the use of which it is entitled to wharfage, at 
the established rate provided for in city ordinances, as shown in 
the exhibits flled with the libels. The answers admit that the libel- 
ant is the lessee of the public wharves, as set forth in exhibit flled 
with the libels, being a copy of the lease of the wharves and land- 
ings, but assert that, under the claimant's construction of that 
lease, it does not apply to or cover the wharves between Port and 
Montegut streets, where thèse vessels landed ; deny the right of 
the libelant to collect wharfage between Port and Montegut streets 
under any circumstances; aver that the wharf between thèse 
streets was built by the Northeastem Railway Company, "and is 
a wharf at which vessels landing or mooring, by permission or 
license of said Northeastem Railroad Company, are free from any 
claims and demands in the nature of tolls or dues, on the part of 
the city o'f New Orléans, or any other person or corporation what- 
Boever, and especially the Louisiana Construction and Improve- 
ment Company"; aver that the claimant had the license and con- 
sent of the railroad company to moor at the wharf in question, 
and therefore is exempt from the wharfage demand set up in the li- 
bel; and admit that claimaut has been for some years engaged, 
and is still "engaged, in the transportation of fruit and other car- 
goes of merchandise, between ports of Central America and the 
port of New Orléans." The record shows, by admissions and other- 
wise, that ail of the vessels libeled landed at the wharf between 
Port and Montegut streets; that the wharf at that point was con- 
etructed by the Northeastem Railroad Company under a city ordi- 
nance; that, if any wharfage is due, the amount is correctly stated 
in the libels; and that the trafHc in which the libeled vessels were 
engaged is gênerai freight business, and not exclusively with or 
for the Noi-theastem Railroad Company. 
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An inspection of the contract between the city of New Orléans 
and the Louisiana Construction & Improvement Company, by wliich 
the revenues from the wliarves were farmed out, and particularly 
of the second section of the ordinance recited in the contract, as 
f ollows : 

"Sec. 2. Be it further ordained, etc., that the wharves and landings the 
revenues of which are to be sold under this ordinance shall comprise the 
wharres already constnicted and existing in the First, Second, Thlrd, and 
Foiirth districts of the city of New Orléans, from Toledano street to Piety 
Street, excepting therefrom ail ferry and nuisance wharves, and ail wharves 
or landings granted or leased to individuals and corporations which, by the 
terms of the grant or lease, are exempt from wharfage dues, until such time 
as said grants or leases may expire, after which time said lessees shall 
talïe charge of same under this ordinance, under similar conditions as other 
wharves. AU [U. S.] United States government vessels shall be exempt from 
payment of wharfage dues." 

— Shows that the city of New Orléans conveyed, and intended to 
convey, to the construction and improvement company, the right 
to collect and receive ail the wharf dues within the Hmits mentioned 
which the city of New Orléans, under existing ordinances, had the 
right to collect and receive. No intention to reserve any wharf 
dues that the city had a right to collect can be inferred from any 
of the détails of the contract which relate generally to the burdena 
assumed by the lessee. 

By the contract between the city of New Orléans and the Nortb- 
eastern Kailroad Company, providing, among other things, for the 
construction of wharves between Port and Montegut streets, it was 
provided: 

"No vessel shall occupy or lay at such wharves, discharge or receive cargo 
thereat. without the consent of said company, or its successors or assigns; 
and ail vessels lying at or using said wharves by the consent of said ccm- 
paiiT, and on the business of said company, shall be exempt from the pay- 
ment of levée or wharf dues to the city of New Orléans. Said wharves aJid 
other structures shall be lighted and policed by the said company at Its own 
expense. Any vessels lying at said wharves with the consent of said com- 
pany. but not on its business, nor for the purpose of receiving or discharging 
freipht or passengers to or from said company as a carrier, shall pay usual 
whai'f dues to the city, provided that no privilège or grant eoncerning or re- 
ferring to the wharves and levées herein granted shall go into effect until 
the consent and permission of the wharf lessees be had and obtained during 
the contlnuance of their lease." 

As the vessels libeled in thèse cases occupied the wharves be- 
tween Port and Montegut streets not on the business of the rail- 
road company, nor for the purpose of receiving or discharging 
freight or passengers to and from said company as a carrier, it is 
clear that, under the provisions aforesaid, the ships libeled were 
liable to pay the usual wharf dues. 

Being clear on thèse two propositions, it is useless to discuss the 
propositions only incidentally affecting the main issue, but con- 
sidered in the briefs, and argued on the hearing. The decrees ap 
pealed from are afifirmed. 
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THE ANNIE FAXON, 

OREGON RY. & NAV. CO. et al. v. LAWTON et aL 

(Circuit Court of Appeals, Ninth Circuit. June 15, 1896.) 

No. 249. 

1. SnipprNG — Limitation of Liabilitt — Ownbb's Pkivitt or Knowledge. 

In a proceeding under Rev. St. §§ 4283-4289, for the limitation of tbe lia- 
bllity of a corporation, owner of a steam vessel whlch has been damaged 
by the explosion of her boiler, privity or linowledge of a defective condi- 
tion of the boiler is not to be imputed to the corporation unless the de- 
fects were apparent, and of such a character as to be detected by the 
Inspection of an unslcilled person, if the corporation has in good faith 
employed a compétent person to Inspect the boiler. Accordingly, held, 
that where a corporation owning a steam vessel had delegated to a compé- 
tent and skilled marine engineer the duty of inspecting the boiler on such 
vessel, and supervising the repalr thereof, it was entitled to limit its lia- 
bility for damage resulting from an explosion of the boilur through a de- 
fect not apparent to an unskilled person, although there had been négli- 
gence on the part of some of its employés in the inspection or repalr 
of the boUer. 

2. Same. 

If the govemment inspectors of steam vessels fail to discharge properly 
their duty of inspection of a vessel, privity or Imowledge of defects which 
would hâve been revealed by a proper inspection is not to be imputed to 
a corporation owning the vessel, whlch has delegated the matter of the 
inspection of the vessel to a compétent employé. 

8. Same — Evidence. 

In a proceeding under Rev. St. § 4283, for the limitation of the llabillty 
of a shipowner, where it appears thnt such owner is a railroad corpora- 
tion, havlng its home office a long distance from the place where the ves- 
sel was operated, it Is not necessary to show by direct testlmony that the 
principal offlcers of such corporation at such home office had no personal 
knowledge of the condition of such vessel, or of the steps talien to Inspect 
and repalr her. 

4 Same— Rev. St. § 4493— Act Junb 36, 1884. 

Rev. St. § 4493, mailing exceptions, in favor of passengers, from the 
rule of limitation of liablllty of a shipowner under Rev. St. §§ 4283-4289, 
is not repealed by Act June 26, 1884 (1 Supp. Rev. St. 440). 

6. Same — Inspection of Steam- Vessel Repaies. 

It is as much the duty of an owner of a steamship, under Rev. St. § 
4418, to cause an inspection of a boiler whlch has been repaired in a 
substantial part, as to cause an Inspection of a new boiler, before uslng 
the same; and a failure to cause such Inspection will render the owner 
of the vessel llable, under Rev. St. § 4493, to a passenger injured in con- 
séquence of the explosion of the boiler. 

6. Same. 

A failure to comply with the steamboat inspection law may be Invoked 
to prove that a shipowner is not entitled to a limitation of liabllity under 
Rev. St. § 4283, though it is not set up In the pleadings of the parties to the 
proceeding for limitation. 

Appeal from the District Court of the United States for the 
Southern DiTision of the District of Washington. 

This was a pétition by the Oregon Eailway & Navigation Com- 
pany, as owner, and the Oregon Short Line & Utah Northern Eail- 
way Company, as lessee, for limitation of liability in respect to 
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the damages caused by the explosion of the boiler of the steamboat 
Annie Faxon. Tlie district court made a decree for limitation. 
66 Fed. 575. Lewis T. Lawton and others, claimants, appealed. 

Samuel A. Andersen and Charles H. Taylor, for appellants. 
Cox, Cotton, Teal & Minor, for appellees. 

Before McKENNA, GILBERT, and ROSS, Circuit Judges. 

GILBERT, Circuit Judge. On August 14, 1893, the boiler of the 
steamer Annie Faxon exploded, while she was navigating the 
Snake river, in the state of Washington. The appellees, as owner 
and lessee, respectively, were at the time operating the steamer, 
as common carriers of freight and passengers. The appellants 
were the passengers and employés of the steamboat who were killed 
or injured by the explosion. On September 19, 1893, the appellees 
filed their pétition in the court below for the purpose of obtaining 
a limitation of their liability under and by virtue of section 4283 
of the Revised Statutes. The facts and circumstances on which 
the limitation of liability was claimed were set forth, and it was 
alleged that in or about the month of December, 1892, the boiler 
and engines of the steamer were tested and inspected by the Unit- 
ed States inspectors of hulls and boilers, and by the officers, em- 
ployés, and agents of the petitioners, and that at the time of such 
inspection the boiler and engine were found to be in good order 
and condition, and that the United States inspectors of hulls and 
boilers thereupon authorized the carrying of 135 pounds steam 
pressure; that at the time of the explosion the employés of the 
petitioners in charge of the boat were in the active, careful, and 
skillful performance of the duties required of them, and were exer- 
cising care and diligence for the safety of said boat, and of the 
persons and freight thereon; "that said accident and explosion hap- 
pened, and the loss, damage, injury, and destmction above set forth 
were occasioned, done, and incmred without the fault, privity, 
or knowledge of your petitioners, or either of them, and without 
the fault, privity, or knowledge of any of its or their offlcers, 
agents, or servants, but were due solely to causes over which neither 
of your petitioners had any control of any kind whatsoever." Pur- 
suant to the practice in such cases prescribed by admiralty rules 54 
to 59, inclusive, an appraisement of the wreck of the steamer was 
had, ûxing her value at |3,520; and a monition and citation were 
issued out of the district court, directing and requiring ail per- 
sons claiming damages by reason of said explosion to présent and 
file their respective claims therefor. Thereupon the appellants 
made answer to said pétition, denying the facts which were therein 
alleged to limit the liability of the petitioners, and iiled their re- 
spective proofs of claims. Upon the testimony and évidence taken 
upon the issues so raised, it was held that the petitioners were 
liable for the injuries, but that they were entitled to limit their 
liability to the value of the boat and her freight. From the final 
Recrée thereafter entered this appeal is taken. 
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The assignments of errbr challenge the flndings of fact as well 
as the conclusions of law. It is contended by the appellants that 
the facts, as f ound, indicate personal négligence on the part of the 
appellees, in failing to hâve the boiler of the steamer properly test- 
ed and inspected, and by placing in the steamer a boiler that was 
insufiacient in material and construction at the time it was placed 
there, and by continuing to use a boiler that was wom out, and 
obviously détective, for a long time prior to the explosion. It ap- 
pears in the findings, and it is not disputed, that on December 12, 
1892, the government inspectors of steam vessels made an inspec- 
tion of the boiler, and, as the resuit thereof, issued to the appellees 
a certificate of inspection, aùthorizing the use of the boiler for one 
year, and allowing a steam pressure of 125 pounds per square 
inch. At the time of making the inspection the inspectors request- 
ed that, when the boat should be laid up during the winter, cer- 
tain repairs should be made to the mud leg of the boiler. Thèse re- 
pairs were made in June, 1893, and on the 4th of July the boat 
commenced running, and ran continuously until August 14, 1893, 
the date of the explosion. At the time of the inspection, one De 
Huflf, a marine engineer in the employment of the appellees, ac- 
companied the inspectors for the purpose of seeing what repairs 
they should require, if any. It appeared that De Hufif was a com- 
pétent marine engineer, and that he was licensed by the govern- 
ment. He testified that during the time the repairs were being 
made to the boiler in June, 1893, he visited the boat several times, 
to note the progress of the work, and to ascertain whether it was 
being done in accordance wlth his instructions. And he states 
that he was inside the fire box at that time, and examined it^ 
condition carefully, and that he then reported to Capt. Pegram, 
the port captain of the lessee company, then operating the boat, 
that it was necessary to put in a new mud ring. The repairs so recom- 
mended were made, and he thereupon reported to Capt. Pegram 
that the boat was in good order and condition, and ready for serv- 
ice. The négligence which rendered the petitioners liable to the 
extent of the value of the boat, as found by the trial court, con- 
sisted in the fact that some one in the service of the petitioners 
continued to use the boiler after the boiler iron had become old 
and brittle from crystallization; there being évidence that its de- 
fective condition was made apparent from the fact that the iron 
broke under the hammering at the time of making the repairs re- 
ferred to, and in the further fact that no inspection was made of 
the new mud ring that was inserted in June, 1893. 

The assignment of error principally relied upon is that the court 
held that privity or knowledge of the defective condition of the 
boiler, and of the fact that it was not inspected as required by 
law, either in December, 1892, or after the repairs of June, 1893, 
could not be imputed to the petitioners. We are unable to per- 
çoive how there can be imputation of privity or knowledge to a 
corporation of defects in one of its vessel's boilers, unless the 
defects were apparent, and of such a character as to be detected by 
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the inspection of an unskilled person. The record fails to show 
that the defects were of this character. The testimony fairly sus- 
tains the flnding of the court that the defects in the boiler were 
not patent, and that they could hâve been discovered only by ap- 
plying the proper test after the repairs of June, 1893. The test was 
not applied, and in that omission is one of the éléments of the 
négligence of the petitioners, as found by the court. When we 
consider the purpose of the law which is xinder considération, and 
the construction that has been given to it by the courts, it is ob- 
vious that the managers of a corporation whose business is the 
navigation of vessels are not required to hâve the skill and knowl- 
edge which are demanded of the inspecter of a boiler. It is suf- 
ficient if the corporation employ, in good faith, a compétent person 
to make such inspection. When it has employed such a person in 
good faith, and has delegated to him that branch of its duty, its 
liability beyond the value of the vessel and freight ceases, so far 
as concern injuries from defects of which it has no knowledge, and 
which are not apparent to the ordinary observer, but which reqùire 
for their détection the skill of an expert The petitioners not only 
deputed the gênerai inspection of the vessel to a compétent person, 
but they had caused the boiler to be inspected by the local inspect- 
ors in December, 1892; and they had in their possession at the 
time of the accident the certiflcate of the local inspectors, under 
which they were justifled in using the vessel for a year from that 
date. But it is urged that this certiflcate is void, first, for the reason 
that at the time of the inspection the inspectors did not enter the 
boiler to examine its condition, but put on water pressure of 187 
pounds, and depended solely upon the sounds that might be heard 
during the moment that the pressure was on, to détermine the 
condition of the boiler. To this it may be said that if the local in- 
spectors, who are public oflQcers, failed to perform their duty, and 
made an insufQcient examination of the vessel, the fault does not 
rest upon the petitioners, nor is there imputation to them of knowl- 
edge of such defective inspection, they having delegated the whole 
matter of the inspection of their vessels to a compétent employé. 
But it is said that the certiflcate is void because its validity for 
another year depended upon repairs and altérations required and 
specifled, and shortly to be made. We cannot see how there can 
be imputed to the petitioners, from any expression found in the 
certiflcate, notice of the danger of using the boat without further 
repairs. If the certiflcate had required the repairs to be made be- 
fore a certain date, and the accident referred to had occurred prior 
to that date, there might be force in the argument; but there is no 
mention of repairs in the certiflcate, and before the accident the 
repairs called for by the inspectors were actually made, and it 
was reported to Capt. Pegram that they were made, and that the 
vessel was ready for use. The appellants rely upon expressions 
of the courts in Ee Myers Excursion & Nav. Co., 57 Ped. 240, and 
Quinlan v. Pew, 5 C. C. A. 438, 56 Fed. 111. In Ee Myers Excursion 
& Nav. Co., it was said: 
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"The barge was owned by a corporation. So It was the duty of tliis corpo 
ration, before dispatching this vessel upon the voyage In question, to lînow, 
by the examinatlon of somè duly-appoiuted offleer, whether the vessel was 
In a seaworthy condition for the intended voyage. A proper examinatlon 
of the vessel surely would bave disclosed the unsound condition." 

In Quinlan v. Pew it is said: 

"We therefore conclude that the word 'privity,' as found In this statute, In- 
cludes at least as much as the word 'linowledge'; but we, of course, do not 
overlook the fact that there Is, in law, Imputed knowledge, and therefore 
there may be Imputed privity." 

In the Case of Myers Excursion & Nav. Ce, the décision is 
placed on the ground that it was the duty of the corporation, be- 
fore sending the vessel on the voyage in question, to know, by the 
examination of some proper officer, whether the vessel was fit for the 
intended voyage. But the court did not hold, nor is it implied 
in the décision, that, if a proper and compétent offleer had been 
appointed by the corporation to make such examination, the knowl- 
edge acquired by him would hâve been imputed to the company. 
The same case was taken to the circuit court of appeals. 9 C. C. 
A. 386, 61 Ted. 109. And in the opinion of that court it is stated 
that the président of the corporation made the examination of the 
vessel, and the court held that, in view of her condition as subse- 
quently revealed, her defects were so obvious as that they could 
not hâve escaped his observation if he had made a reasonably thor- 
ough examination; and the court conduded, therefore, that such 
examination was not made, and that such neglect on the part of 
the président of the corporation constituted knowledge and privity 
on the part of the corporation itself. In Quinlan v. Pew the in jury 
occurred by reason of a defect which was known to the master of 
the vessel before she sailed from her home port, where the owners 
resided. It was ûevertheless held that the knowledge of the master, 
who had been charged by the owners with the duty of repairing 
the vessel, was not the knowledge of the owners, and that the 
owner may delegate to another the duty of suitably fltting out his 
ship, and thereby relieve himself from full liability, although such 
agent may hâve been négligent. Said the court: 

"We are also constrained to the bellef that this statute, which the suprême 
court directs shall be Interpreted broadiy, has regard for the usual necesai- 
tles of the occupations of life, and, in that respect, intends that owners may 
avail themselves of the proper faeilitles common to business men, and be 
relieved, so far as it is concerned, whenever and so far as they hâve ap- 
pointed a suitable représentative, be he master, consignée, or other agent, 
to supervise the ship, either at sea or at the home port, or otherwlse, and 
either for fittlng her away, or navigating her after she is so fltted away." 

Thèse décisions accord with the views of the suprême court as 
expressed in Walker v. Transportation Co., 3 Wall. 150; Butler v. 
Steamship Co., 130 U. S. 527, 9 Sup. Ot. 612; Craig v. Insurance 
Co., 141 U. S. 638, 12 Sup. Ct. 97, And we flnd nothing in the 
holding of the trial court concarning the imputation of knowledge 
OT privity not in harmony therewith. 

It is urged that the court erred in holding as a conclusion of law. 
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in efEect, that the burden of proof was upon the claimants to prove 
tliat the petitioners had privitj or knowledge of the defective con- 
dition of the boiler, and of the négligence of using the same; and 
it is contended that the court should hâve held that the burden of 
proof rested upon the petitioners to establish the fact alleged in 
their pétition, — that the loss occurred without their linowledge or 
privity. This allégation is found in the pétition, and is denied in 
the answers. Its truth. so far as concerned the managers, directors, 
or président of either of the petitioners, is not established by any 
direct évidence. There is not in the opinion of the trial court, nor 
in any ruling upon the trial, any holding that the burden of proof 
rested upon one or the other of the parties to the suit. It is as- 
sumed by the appellants that from the facts shown in évidence the 
court must hâve considered that the burden of proof was upon the 
claimants. It is only necessary for us to inquire, therefore, whether 
it is sufflciently shovi'n that the négligence was without the knowl- 
edge or the privity of the petitioners. In determining this ques- 
tion, regard must be had to the method in which the petitioners con- 
ducted their business. They were railroad corporations, — the one 
the owner, the other the lessee of a Une of railroad and steamboats; 
the one having its principal office or place of business in the city 
of Portland, in the state of Oregon, and the other having its prin- 
cipal place of business in the city of Cheyenne, in the state of 
Wyoming. It was manifestly impossible that the offîcers of thèse 
corporations, at their home offices, should hâve had personal knowl- 
edge of any of the transactions referred to in the évidence in this 
case. It was not necessary that they should hâve testified to such 
a want of knowledge. It is obvions from the nature of the busi- 
ness in which they were engaged that they were required to députe 
the duty of inspecting and looking after the boilers and huUs of 
their steamers to agents selected for that purpose. De HufE was 
a foreman in charge of the Snake river beats. He was a marine 
engineer, licensed by the United States, and a compétent and 
skillfui man. His immédiate superior was Capt. Pegram, port cap- 
tain of the Company, whose ofîice was in Portland, and who knew 
nothing about boilers. Both thèse offlcers were under R. W. Baxter, 
superintendent of the division, whose office was also at Portland. 
The évidence shows that De HuflE reported to his immédiate su- 
perior the facts concerning the condition of the vessel and her 
boiler, and it is évident from the testimony that the latter had no 
other knowledge upon the subject than that which he thus ac- 
quired, and that Baxter was not consulted or informed upon the 
subject. It is found in the opinion of the court as follows: 

"It is not pretended that any managing offlcer of the petitioning corpora- 
tions did hâve actual or personal knowledge of the defective condition of the 
boiler, or of the fallure to Inspect the same after the altérations were made." 

We cannot say that there was error in this flnding, or that in 
arriving at that conclusion the court was not guided by a proper view 
of the rules of évidence applicable to the testimony. 

In behalf of the injured passengers, and the représentatives of 
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those who were killed, it is assigned as error that tlie court con- 
strued the eighteenth section of the act of June 2C, 1884 (23 Stat. 57), 
to repeal by implication section 4493 of the Eevised Statutes, in- 
stead of holding that it was enacted simply as supplementary to 
sections 4283 to 4289, inclusive. Sections 4283 and 4493 stand to- 
gether in the Revised Statutes, and provide for two distinct classes 
of liability, — ^the one prescribing the gênerai rule that, for dam- 
age through négligent acts done without the privity or knowledge of 
the owner, liability should not exceed the amount or value of the 
interest of such owner in the vessel and her freight then pending; 
the other providing that for injury occurring through the neglect 
or failure of the owner to comply with the provisions of title 52 
of the Eevised Statutes for the régulation of steam vessels, or oc- 
curring through known defects or imperfections of the steering 
apparatus or of the hull, there should be, as to passengers, liability 
to the full amount of the damage. They are statutes in pari materia, 
— the one creating a gênerai rule of limitation of liability, the other 
making exceptions in favor of passengers. Section 4493, as ap- 
pears by its title as well as by its provisions, was intended to pro- 
vide for better security of life on board steam vessels. In Sher- 
lock V. Alling, 93 XJ. S. 99, a broad construction was given to that 
section; and it was held that under its provisions the master, the 
owner, and the vessel are liable for damages sustained by a pas- 
senger, arising through neglect to comply with the provisions ex- 
pressed in title 52, no matter where the fault might lie. In 
Butler V. Steamship Co., 130 U. S. 527-553, 9 Sup. Ct. 612, Mr. Justice 
Bradley said of section 4493, after quoting its terms : 

"Thls is only declaring In the particular case what Is true In ail,— that, 
U the injury or loss occurs through the fault of the owner, he will "be per- 
sonally liable, and cannot hâve the beneflt of llmited liability." 

We are unable- to concur with the ruling of the trial court that 
section 4493 of the Eevised Statutes is repealed by the act of June 
26, 1884, entitled "An act to remove certain burdens on the Ameri- 
can merchant marine and encourage the American f oreign carrying 
trade, and for other purposes." 1 Supp. Rev. St. (2d Ed.) 440. The 
eighteenth section of that act provides as f ollows : 

"That the individual liability of a shipowner shall be limited to the pro- 
portion of any or ail debts and liabilities that his individual share of the 
vessel bears to the whole; and the aggregate liabilities of ail the owners 
of a vessel on account of the same shaÛ not exceed the value of such ves- 
sels and freight pending. Provided that thls provision shall not aflect the 
liability of any owner, incurred, previous to the passage of this act, nor pre- 
vent any claimant from joining ail the owners in one action; nor shall the 
same apply to wages due to persons employed by said shipowners." 

We fail to flnd in the l'inguage of the eighteenth section of the act 
of June 26, 1884, a purpose to repeal the provisions of any pre-exist- 
ing statuts. While its terms are vague, it would appear that the 
sole object of the act was to flx the liability of shipowners among 
themselves, and extend their right to limit their liability under 
the provisions of section 4283 to ail cases of debt and liability under 
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contract obligations made on account of the sMp, with tlie excep- 
tion of wages due employés. In Chappell v. Bradshaw, 35 Fed. 
923, the court construed it thus: 

"There are no words In it which signify that It was intended to be a re- 
pealing statute. It appears to be another section, intended to talie Its place 
at the end of the act of 1851, as that act is glven in the Bevised Statutes. It 
Is another section extending the exemption of shipowners to ail or any debts 
and liabilities of the shlp, except seamen's wages, and liabilities incurred 
before the passage of the act of 1884. Where a subséquent statute can be so 
construed as not to bring it in direct conflict with an antécédent law, it will 
not be held by the courts to repeal the former statute. Repeals by Implica- 
tion are seldom allowed, and to do so in this instance would be to do violence 
to the intention of congress, which appears clearly to hâve been to extend the 
act of 1851 to exempt shipowners from liabilities not embraced In that act." 

In Gokey v. Fort, 44 Fed. 364, Brown, J., said: 

"I think the act of 1884 is doubtless to be treated as In pari materia with 
the aet of 1851 (Rev. St. §§ 4233-4285), and designed to extend the act of 
1861 to cases of the master's acts or contracts, and thus to bring our law 
into harmony with the gênerai maritime law on this subject." 

Having reached tlie conclusion that section 4493 remains in full 
force and eflect notwithstanding the subséquent enactment of 1884, 
the question arises in the présent case whether a liability has been 
incurred under its provisions. The trial court found as follows: 

"After giving the testlmony full considération, I flnd that the boiler was 
made of iron, and it had been in use many years. It had been cracked and 
blistered in several places, and had been patched a number of times. In 
June precedlng the explosion, one of the important sheets of the boiler, 
known as the 'mud ring,' was replaced by a new one, and some patching 
was done. In making thèse last repairs the old iron was broken by hammer- 
ing, showing that it had become brittle from crystallization. I conclude, 
therefore, that the explosion occurred because the boiler was defective, and 
that there was négligence on the part of some one in the service of the libel- 
ants, in continuing the use of a boiler so old as the one in question, and 
without having It properly tested and Inspected after the last repairs were 
made. Section 4418, Rev. St., requires that the boiler of every steam vessel 
shall be Inspected by the local inspecter, before being used. Manifestly, to 
comply with this law according to the Intent thereof, every sheet of which a 
boiler Is composed must be Inspected, and subjected to the preseribed test. 
And the law was violated by using the boiler after the new mud ring had 
been put in without an officiai inspection. Posey v. Scoville, 10 Fed. 140." 

There is in the record, it is true, no distinct or positive évidence 
that the failure to inspect the boiler after the repairs of June, 
1883, was the cause of the explosion, or that an inspection at that 
time would necessarily hâve disclosed the imperfections, and the 
weakness which resulted in the accident. It can only be said that if 
a proper inspection had been made at that time the weakness of the 
boiler would probably hâve been detected. As we construe the stat- 
ute, it was as much the duty of the owner of the steamship to cause 
an inspection of a boiler that had been repaired in a substantial part, 
as it was to cause an inspection of a new boiler, before using the 
same. The repaired boiler was, 1o ail intent, a new boiler. If, in 
this case, the explosion had been of a new boiler that had never 
been used, it could scarcely be contended, we think, that the own- 
er would not be liable for the full extent of the injuries to the pas- 
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sengera under thé provisions of section 4493, That section was In- 
tended for tlie better protection of the life of passengers, and, if 
it be not given the construction which we hâve placed upon it, ita 
purpose will not be accomplished. Probably it could never be proven 
in any given case of explosion that the accident occurred through 
a failure to inspect the boiler. There -would be little or no protec- 
tion in holding that, after an explosion, an injured passenger, in 
order to recover under section 4493, must prove that, notwithstand- 
ing the absolute failure to comply with the inspection law, there 
were in the boiler defects that would necessarily hâve been detected 
if an inspection had been made before using the same. We are 
unable to find that a construction has been placed upon this stat- 
ute by any court. In Butler v. Steamship Co., on page 553, 130 U. S., 
and page 618, 9 Sup. Ot., Mr. Justice Bradley aaid: 

"Perhaps, If It should appear that the requlrements of the steamboat In- 
spection law were not compUed wlth by hlm, he would not obtain a decre« 
for llmited liability. That Is ail. We say 'perhaps,' for It has never yet 
been declded, at least by thls court, that the owner cannot clalm the beneflt 
of llmited liability when a disaster happens to a coastwise steamer without 
hls fault, prlvlty, or knowledge, even though some of the requlrements of the 
Bteamboat Inspection law may not hâve been complled wlth." 

The construction which we hâve given to the statute seems to us 
just and reasonable, and consonant with the purposes for which the 
law was made. It is true that in the pleadings no référence is 
made to the failure of the railway company to inspect the boiler 
after it was repaired, and no ground of liability is charged against 
the company, under the provisions of section 4493, by any of the 
Injured passengers, or their représentatives. On the contrary, 
they ail seek to recover on the ground of the négligence of the 
company in continuing the use of a boiler known to be old and 
defective. But we do not regard thèse facts as material. The 
failure to comply with the inspection law may, in our judgment, 
be invoked to prove that the owner is not entitled to the beneflt 
of the limitation of liability law, as claimed in the libel and pétition. 
As to Lewis T. Lawton, Daniel H. Bechtol, Mary A. Mcintosh, ad- 
miBistratrix of the estate of John Mcintosh, deceased, and Susan 
E. Mcintosh, widow and heir at law of Thomas Mcintosh, de- 
ceased, the decree is reversed, at the appellees' cost, and the cause 
is remanded for further proceedings in the court below not in con- 
flict with this opinion. As to the other appellants the decree is 
afBrmed, with costs to the appellees. 
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MARKS et al. v. MARKS et aL 

MARKS V. GHOLSON et aL 

(CSrcnlt Court, D. Tennessee. June 24, 1896J 

L FEDERAL Courts— JuRisDicTiON—CiTizKNSHip. 

Rullngs of thé suprême court of the United States upon the snbject ot 
citizenship as a groimd of jurisdlction in the courts of the United State» 
restated. 

L Bame— Change ebom One State to Anotheb. ... 

Wh'en a citizen of one state leaves that state, and goes to another, witti 
the deliberate and final intention of maUing the latter state hla home, it 
is not necessai7, in order to acquire a domicile and cltizenship therein, 
that he should adopt a fixed local résidence witliin such state; but Imme- 
dlately upon arriving therein, especially if his domicile of origin was in such 
state, he becomes a citizen of such state, and a résident of auy district 
or part of it lu whlch he may for the time being abide. 

t, Saue. 

N. H., a daughter of a citizen of Texas, was bom In that state, and re- 
slded there until her father's death, in her fifteenth year. She afterwards 
married one A. M., a citizen of Tennessee, and resided with him in that 
state, where a son, one A. S. M., was bom. A. M. died during this son's 
mlnority, and the mother, after remalning for some time in Tennessee, 
left that state, wlth the child, for Texas, with the fixed and declared in- 
tention of making Texas her home, though without any deflnite place 
for a local résidence. She was at the time engaged to marry one G., 
but no time had been set for the marriage. A few days after reaching 
Texas, at G.'s request, and upon his agreeing, as a condition of her con- 
sent, to make Texas his home, she decided to maiTy G. at once, and dld 
Bo. Held, that the arrivai of the mother of the infant, A. S. M., in Texas, 
her domicile of origin, with the intention of making her home in that state, 
though at no particular point therein, was immediately effectuai to change 
her domicile and that of her mlnor child, and to make both citizens of 
Texas, and, the domicile and cltizenship so acqulred by the child being 
tmchanged by his mother's subséquent marriage, that such child was ac- 
eordingly compétent to bring suit in a fédéral court against a citizen of 
Tennessee, or to remove to the fédéral court a suit brought against hlm 
by a citizen of Tennessee in a state court 

4 Bame— Résidence — Waiveb of Privilège. 

The judiciary act of 1887, as corrected by the act of 1888, provides: 
"And no civil suit shall be brought before either of said courts against 
any person by any original process or proeeeding In any other district than 
that whereof he is an inhabitant, but where the jurisdiction is founded 
only on the fact that the action is between citizens of différent States, 
suit shall be brought only in the district of the résidence of either the 
plalntiff or the défendant." Eeld, that wlthin the meaning of this pro- 
vision of the act it requlres no more to constltute résidence than is required 
In the résidence élément of cltizenship, and that the provision of the act as 
to the district In whlch the action shall be brought does not touch the 
gênerai jurisdiction of the court over the case, but affects only the mode 
of bringlng the défendant wlthin the jurisdiction, and is a Personal privi- 
lège, which is walved unless the objection is seasonably taken. 

I. Bame— Action Pending in State Court — Comitt. 

It seems that the pendency of a suit between the same parties and for 
the same object In a state court does not constltute a good plea to a suit 
between the same parties and for the same purpose in a court of the United 
States, but conflict of jurisdiction and embarrassment are avoided by the 
rule of comity under whlch the court flrst obtaining jurisdiction Is allowed 
to proceed in an orderly way to a final disposition of the case. 

v.75F.no.5 — 21 
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6. Same— Removal of Cause. 

Two sults in equlty, between tte same parties, and seeklng substantlally 
the same objects, were commenced on the same day, tlie one in a state, 
and the otlier In a fédéral, court The former was remoTed to the fédéral 
court. Eéld that, as it appeared that jurisdiction flrst attached in the 
state court suit, the eomplainant In the other suit should be given leave 
to dismiss the same, with liberty to file a cross bill in the first suit, if se 
advised, and that otherwise the eomplainant in the first suit mlght file a 
plea in ,the second, settlng up the pendency of the former suit, whlch 
would be a good défense. 

R H. Burney, for plaintiflfs. 
W. L. Granbery, for défendants. 

CLARK, District Judge. Mr. Hunt, father of Mrs. Gholson, re- 
moved from Tennessee to Texas wh.en a boy, became a citizen of 
Texas, and married tiiere. Of tlie cliildren of this marriage, only 
one survived infancy, tliat being Mrs. Gliolson. Mrs. GHiolson was 
born in 1865, and, after tlie time of lier birth, her father and motlier, 
haying no house of résidence, lived in boarding houses and hôtels, 
not residing in any particular town or county, and not possessing a 
fixed place of résidence or municipal domicile. Mrs. Gholson's 
mother died when she was 6 or 7 years old, after which the father 
and chUd resided part of the time in Tennessee and part in Texas, 
the mode of résidence continxung to be without a fixed domicile. 
Texas continued to be the state of Hunt's domicile. Mrs. Gholson's 
father died when she was about 15 years of âge, and she seems to 
hâve received the principal part of her éducation at Nashville, Tenu. 
She was traveling in Europe in 1888, when she met Arthur Marks, 
at Berlin, he being then in the diplomatie service of the United 
States. They became engagea, and were married in November, 
1888, in Scotland. Mr. Marks, resigning the consular clerkship, re- 
turned to the home of his father, Ex-Governor Marks, and took up 
his résidence at the father's home, "Hundred Oaks," at Winchester, 
Tenn. Mr. Marks, her first husband, died in September, 1892, and left, 
surviving him, one child of the marriage, Albert S. Marks, Jr. In 
the progress of events not necessary to be detaUed, Albert D. Marks 
became trustée by deed of ail the estate of his brother Arthur, 
which consisted almost entirely of the personal estate received by 
him in his marital right by the marriage with Miss Hunt. After 
the death of her husband, Arthur H. Marks, the widow spent her 
time at varions places, but treated Hundred Oaks as her home. 
Texas was her domicile of origin or nativity. Pinally, influenced 
by reasons not necessary to be given, she determined to remove to 
the state of Texas with her chUd, still an infant, and make that 
state her permanent home. Accordingly, May 1, 1895, she left 
Tennessee for Texas, in company with Mrs. Pettus, who was her 
traveling companion, taking with her the chUd. She did not, when 
leaving Tennessee, contemplate locating at any particular place. 
Her father owned at the time of his death a considérable landed 
estate in Texas, in différent counties, consisting mainly of grazing 
and timber lands. It is reasonably certain that her intention was 
then to live with her child, and go from place to place, without a 
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flxed résidence, and probably at places conyenient to lier real estate. 
She was at thé time engagea to be married to Mr. Grholson, wbo 
subsequently became her second husband, but marriage was not 
contemplated by lier sooner tlian in the fall of the same year, no 
date having been flxed. It is conceded tliat her intention to leave 
Tennessee, and to remove permanently to the state of Texas, was 
deliberate and final, and no question is made as to citizenship so 
far as the necessary intention is concemed. Eeaching Texarkana, 
May 3, 1895, she expressed herself to Mrs. Pettus as pleased at then 
being a citizen of Texas, though there and at other places she reg- 
istered at the hôtels as from Tennessee. Her point of destination, 
as called for by her railway ticket, was San Antonio, at which place 
she arrived May 5, 1895; and it was her intention to go from San 
Antonio to Goliad with Mrs. Pettus, but there was no intention of 
establishing a home at Goliad, nor of remaining there except for a 
short while. Mr. Gholson joined her on the way. When they 
reached Texarkana, Mr. Gholson began to urge on Mrs. Marks the 
subject of an immédiate marriage. She insisted that the marriage 
should not occur earlier than in the fall. On reaching San Antonio, 
he renewed the subject, and she finally consented, and they were 
married in the afternoon of May 5, 1895. It appears that ha* con- 
sent to the somewhat sudden marriage was obtained only a short 
time before, say one hour. As a condition on which Mrs. Marks 
consented to the marriage, she exacted of Gholson a promise that 
he would make Texas permanently his home. No reason is assigned 
for bringing about the marriage earlier than was contemplated, ex- 
cept that Mr. Gholson says, when she insisted on waiting until faE, 
he did not know what to expect. I think it may be inferred that 
Mr. Gholson was undecided as to whether he would remove to Tex- 
as, and what his other plans would be, until the question of whether 
the marriage would take place was a settled one. 

On September 13, 1895, Albert D. Marks, a citizen of Tennessee, 
as trustée, flled a bill in the chancery court at Winchester, Tenu., 
against Mrs. Gholson, her husband, and the minor child, alleging 
that they were nonresidents of the state of Tennessee, and résidents 
of the state of Texas, and making as défendant, also, Eoy Fitzpat- 
rick, a citizen of Tennessee, alleged to be the regular guardian of 
the infant, Albert S. The purpose of this suit was to surrender the 
trust, with a final account. On the same day, Albert S. Marks, the 
infant, by his next friend, Mr. Gholson, flled a bill in the United 
States circuit court at Nashville, Tenu., suing as a citizen of Texas, 
against Albert D. Marks and his mother, Mrs. Norella Marks, citizens 
of Tennessee. Both bUls are substantially for the same purpose, 
though not entirely so. Neither in the oral arguments nor briefs is 
there any référence to the présence of Fitzpatrick as affecting the 
question of jurisdiction by removal. This point is reserved for spécifie 
inquiry, which, upon the authority of cases like Morris v. Gilmer, 129 
U. S. 315, 9 Sup. et. 289, the court must make for itself. It is a case 
where the jurisdiction is concurrent in state aùd fédéral courts. The 
bill was flled in the chancery court, at Winchester, at 7:30 o'clock 
a. m., while the précise time of filing the bill in the United States 
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circuit court îs not indicated by the clerk. The suit in the state 
court has been removed iuto the United States court on pétition of 
the nonresidents. The pétition allèges that Roy Fitzpatrick is not 
the regular guardian of the infant, Albert, and sets out reasons on 
which it is assumed that the order of appoiatment is void. Issue 
ïs taken on the pétition for removal so far as it allèges the Texas 
citizenship of the child, Marks; and, by plea in abatement to the 
jurisdiction of the suit instituted in this court, the same issue is 
made as to the citizenship of the child, and the cases are now heard 
upon thèse questions of jurisdiction only. It does appear that 
Mrs. Marks, with the chUd, was m Texas on the 3d, ith, and until 
the afternoon of the 5th of May, 1895, before th.e second marriage; 
and the question is, had she effected during that time a change in 
citizenship of herself and cluld? 

The constitution of the United States (article 3, § 2) déclares that 
the judicial power of tbe United States shall extend, among other 
cases, "to controversies between citizens of différent states." And the 
parious judiciary acts of congress in carrying out this provision 
of the constitution hâve conferred jurisdiction on the circuit courts, 
limited in the terms of the constitution to suits "between citizens of 
différent states," further restricting the jurisdiction to "suits of a 
civil nature at common law or in equity," and restricting the jurisdic- 
tion also in respect to the sum or value of the matter in dispute. 
And as the jurisdiction of the circuit courts is limited in the sensé 
that such courts hâve no jurisdiction, except that conferred by the 
constitution and laws of the Unitçd States, the ruling has been such 
from the beginning as to require that the jurisdiction should clearly 
and distinctly appear from the record without argument or inf erence, 
the presumption being that a case is without the jurisdiction of the 
circuit court unless the contrary afElrmatively appears. Eobertson v. 
Cease, 97 U. S. 646; Brown v. Keene, 8 Pet. 112; Anderson v. Watt, 
138 U. S. 694, 11 Sup. Ot. 449. Persons may be citizens of the United 
States without being citizens of auy state. Slaughterhouse Cases, 
16 Wall. 36; U. S. v. Cruikshank, 92 U. S. 542. Œtizenship, in relation 
to the fédéral judiciary, must be of that kind which identifies the 
party with some particular state of which he is a member. Butler 
V. Farnsworth (1821) 4 Wash. G. G. 101, Fed. Cas. No. 2,240; Morris 
v. Gilmer, 129 U. S. 315, 9 Sup. Gt. 289; 3Iitchell v. U. S., 21 Wall. 
350. To constitute citizenship of a state in relation to the judiciary 
acts requires — First, résidence within such state; and, second, an 
intention that such résidence shall be permanent. In this sensé, 
state citizenship means the same thing as domicile in its gênerai ac- 
ceptation. The act of résidence does not alone constitute the domi- 
cile of a party, but it is the fact of résidence, accompanied by an 
intention of remaining, which constitutes domicile. The distinction 
between domicile and mère résidence may be shortly put as that 
between résidence animo manendi and résidence animo revertendi. 
Morris v. Gilmer, Mitchell v. U. S., Butler v. Farnsworth, supra; 
Doyie V. Clark, Fed. Cas. No. 4,053. Mère résidence may be for a 
transient purpose, as for business, for a flxed period, or limited by 
an expected future event, upon the happening of which there is a nur- 
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pose to retum or remove. The two éléments of résidence, and the 
intention that such. résidence sliall be permanent, must concur to 
make citizenship. It has consequentlj been held from tbe beginning 
that an averment of résidence is not the équivalent of an averment 
of citizenship for the purpose of supporting jurisdiction in the courts 
of the United States. Home v. George H. Hammond Co., 155 TJ. S. 
393, 15 Sup. et. 167; Wolfe v. Insurance Co., 148 U. S. 389, 13 Sup. 
et. 602; Menard v. Goggan, 121 U. S. 253, 7 Sup. Ct. 873; Everhart 
V. Huntsville Collège, 120 U. S. 223, 7 Sup. Ct. 555; Grâce v. Insur- 
ance Co., 109 U. S. 278, 3 Sup. Ct. 207; Brown v. Keene, 8 Pet. 112; 
Turner v. Bank, 4 Dali. 8. And this ruling has been adhered to, to 
the présent time, and has been held to be unaffected by the définition 
of citizenship as contained in the fourteenth amendment of the 
constitution of the United States, wherein it is declared that "ail 
persons born or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States, and of 
the state wherein they réside." Shaw v. Mining Co., 145 U. S. 444, 
12 Sup. et. 935; Andersen v. Watt, 138 U. S. 694, 11 Sup. Ct. 449. 
The question with which the court is dealing hère is whether or not 
tbere had been, at the time of the institution of thèse suits, a change 
in the citizenship of the infant, Albert S. Marks, Jr., for the question 
relates to that time. 
In Mitchell y. U. S., 21 Wall. 353, Mr. Justice Swayne said: 
"Among the circumslances usually relied upon to establish the animus 
manendi are déclarations of the party, the exercise of politieal rights, the 
payraent of Personal taxes, a house of résidence, and a place of business." 

It may be observed, in passing, that the facts hère mentioned are 
treated as parts of the évidence tending to establish citizenship, but 
not as conditions of citizenship, or citizenship itself. Infants cannot 
change their own domicile. Their domicile is that of their parents. 
If the father be living, the domicile of an infant and that of its 
mother follow the domicile of the father, unless the husband and wife 
be separated. After death of the father, the domicile of the infant 
is that of the mother; and, while remaining a widovp, she may, by 
changing her domicile, change the domicile of the infant, the domi- 
cile of the child following the domicile of the mother. The widow, 
hovç'ever, by marrying again, acquires the domicile of the second hus- 
band, and does not thereafter possess the power to change the 
domicile of the infant. Lamar v. Micou, 112 U. S. 452, 5 Sup. Ct. 221; 
Lamar v. Micou, 114 U. S. 219, 5 Sup. Ct. 857; Rorer on Interstate Law 
(2d Ed.) 261. At the time of the death of Arthur H. Marks, there- 
fore, the domicile of the infant, Albert S., was that of his father, at 
Winchester, in Tennessee, and the same yvas also the domicile of the 
mother; and this domicile, once existing, continues until another la 
acquired. Desmare v. U. S., 93 U. S. 605. And so, too, as a matter 
of évidence, the domicile, once acquired, is presumed to continue until 
it is shown to hâve been changed. Mitchell v. U. S., 21 Wall. 350. 
As the husband had his domicile in the state of Tennessee at the 
time of his death, the domicile of the vi^idow remained there until it 
is shown to hâve been changed, which she had the power to do be- 
tween his death and her second marriage, or while she remained a 



326 75 FEDERAL REPORTER. 

widow. Pennsylvania v. Eavenel, 21 How. 103. If tlie widow be 
sàown to hâve changed her own domicile or citizensMp during the 
period between her flrst husband's death and her second marriage, 
she, by that act, eflected a change in the domicile of the infant, 
which, as has been seen, would follow her domicile after the death 
of the father. The jurisdiction of this court depending on the citi- 
zensMp of the infant, and this depending on that of the mother while 
a widow, the case as to jurisdiction turns upon the question alone 
whether the widow had changed her own citizensliip from Tennessee 
to Texas before her marriage with the défendant Gholson; and the 
question, in its last analysis, as will be seen, dépends upon the 
point whether or not a âxed place of abode, called a "municipal 
domicile," is essential to constitute the résidence élément in citizen- 
sMp. It is not controverted, but conceded, that it was her deliber- 
ate and ûnal intention, when she left Tennessee, to become a citizen 
of Texas, and to malie that state permanently her home. So de- 
termined was she in this respect that she required, as has been seen, 
before she would consent to marry the second husband, Gholson, 
that he would promise to make Texas his permanent home, which he 
did. The requisite intention then existing and being conceded, it 
only remains to détermine whether the other élément, of résidence 
in the state of Texas, had been sufflciently acquired to constitute 
citizensMp. The case, then, at last, cornes to the question how far, 
if at ail, time and the mode of résidence are essential to a change of 
citizenship. As soon as the widow reached the state of Texas, 
there could be no question that, as a fact, she was then in that state, 
and abiding there, and not in Tennessee. Was it necessary that 
she should remain in Texas any particular period of time, or that 
she should adopt any particular mode of résidence, to complète a 
change in her citizensMp? It is true, ordinarily, that a party re- 
moving from one state to another, with an intention of permanent 
change, acquires in the new state a flxed place of résidence in some 
city or county, technically called a "municipal domicile," invoMng 
the idea of a flxed locality; but, in considering the question of 
change of citizenship between two states of the Union, our duplex 
political System must be taken into account, and it must be recog- 
nized that national citizenship and national allegiance are the same 
with citizens in each and ail of the states, and the change by removal 
from one state to another does not require putting off an existing 
national allegiance, and the assumption of a new one, and is attended 
with no such difflculties as pertain to a similar change between two 
states or nations politically and entirely foreign to each other. Ail 
that is necessary to effect such change is removal from one state to 
another, with the intention to réside permanently in the new state. 

In Cooper v. Galbraith (1819) Fed. Cas. No. 3,193, Mr. Justice 
Washington, presiding at the circuit, charged the jury as f ollows : 

"The question of jurisdiction is flrst to be considered. It is composed of 
law and fact; and, as soon as the latter Is ascertained, the question is re- 
lieved from every difliculty. 'Citizenship,' when spoken of In the constitu- 
tion In référence to the jurisdiction of the courts of the "United States, means 
uothlng more than 'résidence.' The citizens of each state are entitled to 
ail the privilèges and Immunities of citizens in the several states; but, to 
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give jurisdiction to the courts ot the United States, the suit must be between 
citizens residing in différent states, or between a citizen and an alien. If a 
citizen of one state should tliinli proper to cliange lils domicile, and to re- 
move himself and family, if he hâve one, into another state, witli a bona 
flde intention of abandoning bis former place of résidence, and to become 
an inliabitant or résident of tlie state to whlch he removes, he becomes, im- 
mediately upon such removal accompanied with such Intention, a résident 
citizen of the state, and may maintain any action in the circuit court of the 
state which he bas abandoned, or in that of any other state, except the one 
in which he bas settled himself. Time, in relation to this new résidence, 
occupation, a sudden removal back to the state he has abandoned after in- 
stituting a suit in the circuit court of that state, and the like, are circum- 
stances which may be relied upon to show that bis flrst removal was not 
bona flde, or intended to be permanent; but they wiU not be sufflcient to dis- 
prove his eltlzenshlp in the place of his new domicile, and to exclude Mm 
from the jurisdiction of the circuit court for the district in which he had 
formerly resided. If the jury are satisfied from the évidence that his flrst 
removal was bona fide, and without an intention of returning." 

TMs case was foUowed in the subséquent case of Butler v. Fams- 
worth (1821) 4 Wash. 0. G. 101, Fed. Cas. No. 2,240. Tke case of 
Cooper V. Galbraith was approved in Morris v. Gilmer, 129 U. S. 
328, 9 Sup. et. 289. In Morris v. Gilmer the suprême court. of the 
United States stated the raie upon this- subject as follows: 

"We are thus brought to the question whether the plaintiff was entitled 
to sue in the circuit court Was he, at the commencement of this suit, a 
citizen of Tennessee? It Is true, as contended by the défendant, that a citi- 
zen of the United States ean instantly transfer his citizenshlp from one place 
to another (Cooper v. Galbraith, 3 Wash. G. C. 546, 554, Fed. Cas. No. 3,193); 
and that his rlght to sue in the courts of the United States is none the less 
because his change of domicile was induced by the purpose, whether avowed 
or not, of invoking, for the protection of his rights, the jurisdiction of a 
fédéral court As said by Mr. Justice Story, in Briggs v. French, 2 Sumn. 
251, 256, Fed. Cas. No. 1,871: 'If the new citizenship is really and truly ac- 
quired, his rlght to sue is a legitimate, constitutional, and légal conséquence, 
not to be impeached by the motive of his removal.' Insurance Co. v. Brough- 
ton, 109 U. S. 121, 125, 3 Sup. Ct 99; Jones v. League, 18 How. 76, 81. There 
must be an actual, not pretended, change of domicile. In other words, the 
removal must be 'a real one, animo manendi, and not merely ostensible.' 
Case V. Clarke, 5 Mason, 70, Fed. Cas. No. 2,490. The intention and the act 
must concur in order to effeet such a change of domicile as constltutes a 
change of citizenship. In Ennis v. Smith, 14 How. 400, 423, it was said that 
a removal which does not contemplate an absence from a former domicile 
for an indeflnite and uncertaln time is not a change of it; 'and that, while 
it was dlfficult to lay down any rule under which every instance of résidence 
could be brought which may make a domicile of choice,' there must be, to 
constitute it, actual résidence in the place, with the intention that it is to 
be a principal and permanent résidence." 

So, in Burnham v. Eangeley (1845) 1 Woodb. & M. 7, Fed. Cas. No. 
2,176, Mr. Justice Woodbury, considering the question of a change 
of citizenship, said: 

"There seems, then, to be no other objection to the application of the fol- 
lowing well-settled principles to the facts in this action: First. That, v,fhere 
a person removes from one place to another with the intent to make the lat- 
ter his permanent abode, his domicile is to be regarded as immediately chan- 
gea. The Venus, 8 Granch, 253, 278; U. S. v. The Pénélope, Fed. Cas. No. 
16,024; Story, Confl, Laws, § 46; The Ann Green, Fed. Cas. No. 414; 3 C. 
Rob. Adm. 12; 5 C. Rob. Adm. 60, 233. Justice Story said in The Ann Green, 
supra: 'Bven the shortest résidence, if with a design of a permanent set- 
tlement, stamps the party with a national character.' That was a new rési- 
dence after a removal. Second. Such a change at once affected the juris- 
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diction of the United States courts. Case v. Clarlte, Fed. Cas. No. 2,490; 
Gassies v. Ballon, 6 Pet. 761; Cooper y. Galbraith, Fed. Cas. No. 3,193; Cat- 
lett V. Insurance Co., Id. 2,517. The person altering hls domicile to another 
place is a citizen, within the meaning of the act of congress as to suing or 
being sued in this court, whetlier he is y et allowed to vote or to hold office 
or not in the state of his new domicile. Catlett v. Insurance Co., supra. It 
follovvs, then, that as, for the purpose of Jurisdiction in this court, a per- 
manent résidence generally constltutes citlzenshlp, and controls our proceed- 
ings, and as, before the flling of the blll in this case, we are satisfled that 
the respondent had removed to Virginia with a view to make it his per- 
manent abode, he was not at that time a citizen of Maine." 

In the notes to this case, as published in the reprint (Fed. Cas. 
No. 2,176), will be found a very full collection of cases upon the 
subject. 

In Kemna v. Brockhaus, 5 Fed. 762, suit was brought in the East- 
ern district of Wisconsin, the complainant alleging that the plain- 
tiffi was a citizen of Minnesota. This was denied in the plea to ju- 
risdiction, which averred that she was, and always had been, a 
citizen of the state of Wisconsin. It appeared in évidence that 
plaintiff and her husband, with one child and a nurse, left Mil- 
waukee August 5, 1880, and went to Minnesota. Suit was begun 
September 17, 1880. The 'plaintiflE testifled that it had been ar- 
rangea to go to Griencoe, Minn., where her husband expected to 
engage in business. They iirst went to St. Paul, however, she stop- 
ping there, and he going to Griencoe. The Glencoe business was 
given up, and he returned to St. Paul, renting rooms, and keeping 
house. His situation was then that of one seeking employment, 
with no place flxed upon, and continued to be such until the suit 
was instituted, and afterwards. In December following, they re- 
turned to Milwaukee; the plaintiff testifjing that they had returned 
to Blilwaukee merely to await the trial of the suit, and with the 
intention of retuming to St. Paul when the suit should be disposed 
of. It was held that her citizenship had been changed to the state 
of Minnesota. And in harmony with this ruling are the cases of 
Blair v. Female Seminary, 1 Bond, 578, Fed. Cas. No. 1,486; The 
Venus, 8 Cranch, 253; Read v. Bertrand, Fed. Cas. No. 11,602; Doyle 
V. Clark, Fed. Cas. No. 4,053. 

In the case last cited (Doyle v. Clark), Mr. Justice Brown, then 
district judge, thus stated the law in relation to a change of dom- 
icile: 

"Two things must eoncur to efCectuate a change of domicile: (1) An ac- 
tual change or removal of résidence. (2) An intention to make such change 
or removal permanent. If both of thèse requisites eoncur in point of time, 
the place to which removal Is made becomes instantly the place of domicile, 
notwithstanding the party may entertain a floating intention of returning at 
Bome future period. Story, Confl. Laws, § 46. This is illustrated in the ordi- 
nary case of an emigrant who transports his family and household efCects 
to a new state, and settles upon a farm. A change of domicile talies place 
immediately upon his arrivai. On the other hand, a person may transport 
his family and household efCects in llke manner to another state for a tem- 
porary purpose (as, for instance, the settlement of some particular business, 
or for a change of climate in summer) without thereby disturbing his former 
résidence. The leading English case on this question is that of Somerville 
V. Somerville, 5 Ves. 750; and the prineiples there laid down bave been sinee 
60 often reafflrmed as to hâve become the unquestioned law of both coim- 



MARKS V. MARKS. 329 

tries. From a very large number of American cases, I cite ihe follo-wing as 
the best illustrations of the gênerai doctrine: State v. Hallett, 8 Ala. 159; 
Riugfïold V. Barley, 5 Md. 186; Smith v. Croom, 7 Fia. 81; McKowen v. Mc- 
Guire, 15 La. Ann. 637; Leach v, PUlsbury, 15 N. H. 137; Johnson v. Twen- 
ly-One Baies, Fed. Cas. No. 7,417; Jennlson v. Hapgood, 10 Plck. 98; Wil- 
liams V. Whiting, 11 Mass. 424." 

As will appear from the statement of the facts, Texas was the 
domicile of origin or nativity of the mother of the infant, Albert, 
and her domicile in Tennessee was one of choice. This fact is 
brought ont because it is agreed by ail of the authorities that the 
domicile of nativity or origin is more easily reacquired, or reverts 
more readily than a domicile of choice may be acqnired, or, to say 
the least of it, less évidence is required to establish snch change, 
particularly as respects time and a fixed locality or municipal dom- 
icile, which facts, indeed, hâve no bearing except as évidence in 
any case. 

In Story on the Confiict of Laws the foUowing propositions are 
laid down as established: 

"Fourteenthly. The mère Intention to acquire a new domicUe, without the 
faet of an actual removal, avails notliing; neither does the fact of removal 
without the intention. » • * Seventeenthly. If a man has acquired a new 
domicile, différent from that of his birth, and he removes from it with an 
Intention to résume his native domicile, the latter is reacquired, even while 
he is on his way, in itlnere, for It reverts from the moment the other is 
given up. The foregoing rules mostly relate to changes of domicile from one 
place to another within the same country, or territorial sovereignty, although 
many of them are applicable to résidence In différent countrles or sovereign- 
ties. * * * Thirdly. A national character, acquired in a foreign country 
by résidence, changes when the party has left the country animo non rever- 
tendi, and is on his return to the country -where he had his antécédent domi- 
cile. And especially, if he be in itinere to his native country with that intent, 
his native domicile revives while he is yet in transitu; for the native domi- 
cile easily reverts. The moment a foreign domicile Is abandoned, the native 
domicile la reacquired." Sections 47, 48. 

I see no reason why the doctrine as thus stated is net applicable 
to a change from one state to another in our System. A careful 
study of the cases, both English and American, upon this subject, 
discloses that the time of résidence is nowhere laid down as a con- 
dition of citizenship, or as being essential to the acquisition of a 
new domicile, or the reàcquisition of the domicile of origin, and 
certainly this is true in respect to the latter. No case has been 
found which suggests any particular time as constituting the élé- 
ment of résidence in a change of domicile, and it seems to me that 
the subject in its nature is incapable of any mie as to time. And 
counsel concèdes that time is not essential, and rests the case upon 
the contention for a local flxed domicile. It is not believed that 
any case can be found holding that a "house of résidence," or a 
fixed résidence within the state, is essential to establish domicile. 
Considering the intimate relation between the states in our system 
and the freedom of interstate commerce and the habits of our peo- 
ple, 1 do not think any particular mode of résidence is requisite, 
The necessary animus existing, it is suflicient that a party actually 
abides in a state, intending it as his or her permanent home. In 
the case of unmarried men and women, haviug left the home of their 
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parents, a rnle requiring a ûxed local résidence would often prevent 
the acquisition ot state citizenship at ail. Taking the case of the 
widow çf Marks retumiûgïo Texas, it would be improbable that 
ebe would take up a ûxed résidence there witb only berself and her 
infant cbild. On the contrary, it would be more reasonable to ex- 
pect that she would live at hôtels or boarding houses, and that she 
_ would change f rom place to place, as attention to her landed estate 
might require, or her pleasure and différent seasons of the year 
might suggest. It is tô be observed that, so far as the circumstan- 
ces of time and a flxed place of abode enter into the discussion of 
the cases, thèse circumstances are treated as parts of the évidence 
bearing on the intention, and as évidence only, and not as support- 
ing the proposition that time or a fixed domicile are necessary to 
constitute the résidence élément in citizenship. It wiU avoid con- 
fusion if this be kept in mind. 

"The whole question of domicile," said Mr. Justice Woodbury in Burnliam 
V. Rangeley, "is usually dépendent on the intent of the party, though that is 
to be collected or inferred from acts as well as déclarations. The acts are 
chiefly important as showing the intent." 

And, in the Law of Domicile by Jacobs, the result of the decided 
cases is thus stated: 

"It is prohably not necessary that, in order to work a change of domicile 
from one state or country to another, the person whose domicile is in ques- 
tion should reach the particular spot withln the territorial limita of the lat- 
ter at which he intends flxing his permanent abode; and indeed it may per- 
haps be said that it is not absolutely necessary for such purpose that the 
person should ever hâve, either in fact or in contemplation, a permanent 
home within any particular municipal division of such state or country. 
Such cases must necessarily be rare, but It Is possible to conceive of a Freneh- 
man, for example, coming to England with the intention of permanently re- 
maining there, but without ever flxing a permanent abode in any particular 
part of that country. In such case, while It would doubtless be much more 
difficult to prove the requisite intention than If he had, for example, pur- 
chased a dwelling house, and flxed hlmself in it in an apparently permanent 
manner, yet, assumlng the requisite intention to be made ont by other proofs, 
there is little doubt that his domicile would be held to be changed. Lord 
Jeffrey, In Arnott v. Groom, thus remarks upon this subject: 'I cannot admit 
what Lord FuUerton assumes to be the rule,— that, in order to make a domi- 
cile, it is necessary to hâve some particular spot within the territory of a 
law; that it is not enough that the party shonld hâve an apparently con- 
tinuai résidence there, but shall actually hâve a particular spot, or remain 
fixed in some permanent establishment In eonsidering the indiciœ of domi- 
cile, thèse things are important, but they are not necessary, as matters of 
gênerai law, to constitute domicile. Many old bachelors never hâve a house 
they can call thelr own. They go from hôtel to hôtel, and from watering 
place to watering place, careless of the comfort of more permanent rési- 
dence, and unwilling to submit to the gène attendant on it. There was the 
case of a nobleman who always lived at inns, and would hâve no servants 
but waiters; but he did not lose his domicile on that account. If the purpose 
of remalning in the territory be clearly proved aliter, a particular home is 
not necessary.' DIcey also maintains the same view. • * • When the 
transfer of bodily présence has been aecomplished, the factum is complète; 
and, generally speaking, no further act is necessary, but domicile invests 
immediately, provlded the requisite anlmus be présent." Sections 133 and 
134. 

So, too, in his récent work on the Conflict of Laws, Mr. Dicey, after 
distinguishing between the terms "domicile" and "home," and quot- 
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ing with approval tlie langnage of tte eminent Scotch judge in Ar- 
nott V. GrooDi, comments upon the subject as follows: 

"Take, for example, Story's définition of the term 'domicile,' vlz.: 'Xhat 
place in which a person's habitation is tixed without any présent intention of 
removing therefrom,' and apply it to the foUowing case: D. is a Frenchman, 
settled for years in England, but living in lodgings in Manchester. His full 
intention is to live permanently in England, but he has no intention of re- 
siding more than a limited time in Manchester. His intention may be to 
spend his life suecessively in différent parts of England, or his purpose may 
be to go after six months to London, and occupy a house there (which he has 
already bought) for the rest of his life. Under thèse circumstances, there 
is no one place in England which is his home or domicile. Manchester is not 
his home, because, though he résides there, he has not, and never had, as 
regards Manchester, any intention of permanent résidence. No othex place in 
England is his home, because, though he may intend to réside in London, he 
has not begun to réside there in fact. The solution of the difflculty, which 
might in fact arise with référence, e. g. to the disposition of D.'s property, if 
he were to die before leaving Manchester, is that, though not domiciled at 
any one place in England, he has an English domicile, since, with regard to 
England, there exists on D.'s part both résidence and the animus manendl." 
Dicey, Confl. Laws, p. 93. 

See, also, American Note, pp. 161, 166-170, and cases referred to, 
sections 24, 25. See, also, Anderson t. Watt, 138 U. S. 694, 11 Sup. 
et. 449. Also the leading case of Udny v. Udny (1869) L. K. 1 H. L. 
Se. 441, 457. 

The leamed counsel, supporting the objection to jurisdiction in 
the case, refers to the foUowing clause in the judiciary act: 

"And no civil suit shall be brought before either of said courts against any 
person by any original process or proceeding in any other district than that 
whereof he is an Inhabitant, but where the jurisdiction is founded only on 
the fact that the action is between citizens of différent states, suit shall be 
brought only in the district of the résidence of either the plaintiff or the dé- 
fendant," 

It is argued that, under this provision in the act, a citizen of an- 
other State going to Texas could not hâve brought suit against Mrs. 
Marks, because she was not a résident of any particular district, the 
state of Texas being divided into three judicial districts. Nor, it 
is said, could Mrs. Marks hâve instituted a suit in either of those 
districts, as being the place of her résidence, against a citizen of 
another state, provided valid service of process could hâve been 
had upon such citizen of another state. And it is argued with much 
confidence and force that this proves that the test of citizenship for 
the purpose of jurisdiction is a flxed résidence. This argument I 
do not think requires any extended examtaation. The obvions vice 
in the argument is that it assumes the very point in dispute, and 
then proceeds to the conclusion. Counsel, having argued that a 
local domicile is necessary to constitute the résidence élément in 
citizenship, now takes that point for granted, and contends that 
Mrs. Marks could not acquire a résidence in any district of Texas, 
within the meaning of the clause in question, for want of such local 
domicile. It is not insisted that the term "résidence" is used in 
this clause of the judiciary act in any différent meaning from its 
use as an élément constituting citizenship, and, if it has been shown 
(as I think it has) that a local domicile is not necessary to estab- 
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lish. résidence in the acquisition of citizenship, it seems sufficiently 
clear that it is net necessary to constitute résidence within a dis- 
trict. If (as the fact is) Mrs. Marks removed to Texas contemplat- 
ing a mode of life which did not permit of acquiring a flxed domicile, 
her légal or constructive résidence would be in any district in which 
she might for the time being abide, according to her adopted mode 
of living. If her time should be divided in this mode between dif- 
férent districts of the state, she would be a résident or inhabitant 
of any district in which she might in fact be, for the purpose of 
jurisdiction; for if it does not require a flxed abode to make her a 
citizen of Texas, while résidence in a district as determining the 
place of suit does, the curions resuit would be that as a citizen of 
Texas she might go to any other state in the Union, and sue in the 
circuit courts of the United States, while she could not resort to 
those courts in her own state, other jurisdictional conditions being 
présent. But (and what is more décisive) the provision of the act 
as to the particular district in which the action shall be brought 
does not touch the gênerai jurisdiction of the court over such cause, 
but afifects only the proceedings taken to bring the défendant with- 
in the jurisdiction, and is a matter of personal privilège, which may 
be waived, and is waived unless the objection is seasonably taken. 
Improvement Co. v. Gibney, IGO U. S. 217, 16 Sup. Ct. 272; Trust 
Co. V. McGeorge, 151 U. S. 132, 14 Sup. Ct. 286. Had Mrs. Marks 
remained in Texas for a period of 12 months or more, unmarried, 
and residing there at différent places, as contemplated when she 
left Tennessee, it would hardly be contended that she was not then 
a citizen of Texas. The conditions, however, would be exactly the 
same as at the beginning of her résidence in Texas, the différence 
in time only excepted, and this différence in the length of time 
would be whoUy unimportant (as admitted) save as évidence show- 
ing more satisfactorily the necessary intention, — a fact not hère 
disputed. Ail generally stated doctrines of law admit of such con- 
struction as makes them reasonable when applied to the facts of a 
particular case; and so it is often said that every case must to an 
extent dépend upon its own facts. Accepting the resuit of the ad- 
judged cases, I am of the opinion that, when the widow Marks 
reached the state of Texas, the factum and animus co-existed ; and 
that she instantly became a citizen of Texas, and the domicile of 
the infant, foUowing hers, was changed by the same act which 
changed hers; and that jurisdiction of thèse cases is supported by 
necessary diverse citizenship. It must be observed that judicial 
citizenship only is hère discussed. 

The motion to remand and the plea being overruled leaves both 
cases pending in this court between the parties really interested, 
the object of the two suits being substantially the same. The same 
relief sought may be had in either case by proper pleading. If the 
suit instituted in the state court had remained there, its pendency 
therein would not hâve constituted a suflficient défense to the suit 
for the same purpose in this court. Insurance Co. v. Brune's As- 
signée, 96 U. S. 588; Cordon v. Gilfoil, 99 U. S. 168; Stanton v. Em- 
brey, 93 U. S. 548; Ahlhauser v, Butler, 50 Fed. 709. Décisions to 
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the contrary on the circuit maj be found, and the sufflciency of such. 
a plea was apparently assumed, without being decided, in Watson 
V. Jones, 13 Wall. 679. While the pendency of tbe suit in the state 
court is not a good plea, the same resuit is practically axcomplished 
in cases of concurrent jurisdiction by the rule of comity stated in 
Watson V. Jones, and again enunciated in cases like Eailroad Co. v. 
Gomila, 132 U. S. 478, 10 Sup. Ct. 155, and Shields v. Coleman, 157 
U. S. 168, 15 Sup. Ct. 570, particularly where embarrassment would 
arise. The court first acquiring jurisdiction is cdlowed, by such 
comity, to proceed in an orderly way until the suit is flnally disposed 
of, especially where the state court has appointed a receiver, as in this 
case. But the removal act proTides that, when the suit is removed 
into this court, "the cause shall then proceed in the same manner 
as if it had been originally commenced in the said circuit court." 
24 Stat. 554. The court cannot allow two suits having the same 
object, and between the same parties really interested, to be car- 
ried on at the same time in such court. Upon the record before me, 
I think that jurisdiction flrst attached in the state court. It may 
be that the défendants, by appearing and making application for a 
remoTal of the cause into this court, hâve conceded this point. 
While the second bill seeks relief to a slight extent which might 
not be had under the flrst bill, there is no such différence as to jus- 
tify two independent suits. The plaintiff in the suit originally in- 
stituted in this court may dismiss the same, with liberty to file a 
cross bill in the first suit, if so advised, unless, by consent, the prés- 
ent bill shall be treated as a cross bill in that cause; otherwise, 
counsel for the plaintiff in the flrst suit may flle a plea to the origi- 
nal suit herein, setting up the pendency of the former suit, which 
plea will constitute a good défense, as both are cases in equity. 
Watson V. Jones, 13 Wall. 679; The Haytian Republic, 154 U. S. 124, 
14 Sup. Ct. 992; 2 DanieH, Ch. Prac. (6th Ed.) 633; Story, Eq. PI. 
(lOth Ed.) § 743. 



STATE OF WASHINGTON v. NORTHERN PAC. R. 00. et al. 

(Circuit Court, D. WasWngtou, W. D. July 29, 1896.) 

Fbdbkaij Courts — Jurisdiction — Ancillary Suits. 

When a fédéral court, by the appointment of a receiyer, has assumed 
exclusive control of the opération and management of a railroad, any suit 
or action against such receiver, in his officiai capacity, and mtenaed to 
affect the opération or business of the railroad, must be regarded as sub- 
ordinate and ancillary to the suit in which such receiver was appointed, 
and, as such, wlthin the jurisdiction of the fédéral court, and removable 
thereto, If commenced In a state court. So held of a proceedlng to require 
the receiver, by mandamus, to comply wlth a state statute requiring the 
welghing of cars loaded with lumber. 

James A. Haight, Asst. Atty. Gen., for the State* 
Ashton & Chapman, for respondents. 

HANFOED, District Judge. The state of Washington, by its 
attorney gênerai, brought this action for a writ of mandate against 
the ISl'orthem Paciflc Eailroad Company and Andrew F. Burleigh, 
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receiver of said company, under an appointment from this court, 
to compel compliance on the part of th.e respondents with thé re- 
quirements of a law of the state of Washington, enacted in the 
year 1895, imposing upon ail trans-continental railroads running in 
this state a duty to constract scales capable of weighing cars loaded 
with lumber or shingles, and providing that ail lumber and shingles 
to be shipped beyond the limits of this state by railroad shall flrst 
be weighed by an officiai weigher, to be appointed by the gov- 
ernor, and providing that said officiai weigher shall receive and 
collect from the raUrcad the sum of 50 cents per car for each and 
every car of lumber or shingles weighed by him. Laws Wash. 1895, 
p. 380. The action was conunenced in the superior court of the 
state of Washington for Thurston county, and has been removed 
into this court by the défendants. The attorney gênerai has mored 
to remand the case, on the ground that this court has not jurisdic- 
tion thereof, for the reason, as he allèges, that the action is not 
a civil action, and there is not a sufficient amount involved to give 
the court jurisdiction. 

This action is against a receiver appointed by this court, and 
its object- is to obtain process by which to control, to a certain 
extent, his oflScial conduct in the opération of the railroad business 
intrusted to him. This court, by its order appointing a receiver, 
has assumed exclusive control of the opération and management 
of that portion of the Northern Pacific Railroad situated vrithin 
this state. Therefore any suit or action against the receiver in 
his officiai capacity, and intended to regulate or affect the opération 
or business of the railroad, must be regarded as subordinate and 
ancillary to the suit in this court in which the receiver was ap- 
pointed, and ail such ancillary suits are within the jurisdiction 
of this court, and removable if commenced in a state court. In 
ail such ancillary suits the jurisdiction of a circuit court of the 
[Jnited States, and the right of removal rest upon the same ground 
as in the main case in which jurisdiction has been acquired. This 
is upon the theory that, complète jurisdiction having been acquired 
by taking into custody the assets of an insolvent corporation, a 
court of chancery necessarily draws to itself jurisdiction of any 
other suit by or against its receiver in the course of winding up the 
business of such corporation. White v. Ewing, 159 U. S. 36-40, 
15 Sup. et 1018. Motion to remand denied. 



NOONAN V. CHESTER PARK ATHLETIC CLUB CO. et al. 

(Circuit Court, S. D. Ohio, W. D. June 23, 1896.) 

No. 4,891. 

Pkdkral Courts— Jurisdiction in Patent Cases— Résidence of Parties. 
In patent cases it is no objection to the jurisdiction tliat one of tlie de- 
fendants is a citizen of another state and district tlian that in which the 
suit is brought. In re Hohorst, 14 Sup. Ct 221, 150 U. S. 653; In re Keas- 
bey & MatUson Co., 16 Sup. Ct. 273, 160 U. S. 221, and Consolidated Fas- 
tener Co. v. Columbian Fastener Co., 73 Fed. 828, followed- 
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TMs was a suit by John J. NoQDan against the Chester Park Ath- 
letic Club Company and tbe Deyere Electric Company, both being 
Ohlo corporations, and La Marcus A. Thompson, C. M. Lawson, Luke 
Liïley, and John Devere, individually, they being corporate officers, 
for alleged infringement of letters patent Nos. 332,762 and 367,252, 
issued to La Marcus A Thompson, December 22, 1885, and July 26, 
1887, respectively. The flrst-named patent was for gravity switch- 
back railways, aad the second for an improTcment in elevated grav- 
ity and cable raiiroads. The patentée, Thompson, had assigned ail 
his right, title, and interest in the said patents for the counties of 
Hamilton and Butler, Ohio, and the counties of Kenton, Campbell, 
and Boone, Ky., to the complainant, John J. Noonan. The infringe- 
ment complained of was a pleasure railway erected on the Chester 
Park Athletic Club Company's grounds, in Hamilton county, Ohio. 

George J. Murray, for complainant. 

Wood & Boyd and Pogue & Pogue, for respondents. 

* 

SAGE, District Judge. Plea to jurisdiction by La Marcus A. 
Thompson, défendant, on the ground that he is ùot a résident of Cin- 
cinnati and citizen of the state of Ohio, but is a résident of the city 
of Chicago and a citizen of the state of Illinois. The plea wOl be 
overruled, upon the authority of In re Hohorst, 150 U. S. 653, 14 Sup. 
et. 221; In re Keasbey & Mattison Ce, 160 U. S. 221, 16 Sup. Ct. 273; 
Consolidated Fastener Co. v. Columbian Pastener Co., 73 Ped. 828. 
The défendant will be aUowed 30 days for answer. 



In re WOERISHOFFER et al. 

(Circuit Court of Appeals, Fifth Circuit June 9, 1896.) 

No. 508. 

Appbal— Final Dbcree — Ordbr for Execution dp Dbcrbe— Iîbceivbr's Ceb- 

TIPIOATES— PrIORITY OF LiENS. 

Holders of receiver's certiflcates, who were parties to the main cause in 
wliich the issuance of the certiflcates was dlrected, are bound by a final de- 
crée marshaling the liens and adjudging that current expenses of the re- 
ceivership are entitled to priority over the certiflcates, and by subséquent 
decrees adjudging that the claims of certain interveners are for expenses 
of this charaeter; and, having falled to take a timely appeal from such de- 
crees, the holders of the certiflcates cannot appeal from a subséquent order. 
made at chambers in vacation, merely for the purpose of carrylng ont sucli 
former decree by directlng the clerk to prépare checks on the registry in 
favor of the parties previously adjudged entitled to payment Having been 
parties to the main cause, they cannot claim a right of appeal from such 
order on the ground that it was the first decree rendered contradictorily to 
them. 

This was a pétition- by F. C. Eenner and H. Somerhoff, composing 
the iirm of WoerishofEer & Co., for a writ of mandamus to be di- 
rected to the judge of the circuit court for the Eastern district of 
Texas, requiring him to allow an appeal from a certain order there- 
in specifled. 
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E. B. Kruttschnitt, for petitioner. 
W. 0. Oliver, contra. 

Before PAEDEE and McCORMICK, Circuit Judges, ajad SPEEB, 
District Jùdge. 

PARDEE, Circuit Judge. Tlie relators' pétition shows that in a 
certain cause pending in the circuit court of tlie United States for 
the Eastern district of Texas entitled Smith v. Eailway Co., 19 C. 
C. A. 681, 73 Fed. 1022, to which cause the petitioners were par- 
ties, a decree was rendered on the 28th day of April, 1896, and filed 
on the 2d day of May, 1896, directing a payment to sundry in- 
terveners of varions amounts of money out of funds in the registry 
of said circuit court; that said decree was a final decree, and peti- 
tioners, conceiving themselves to be aggrieved thereby, did on the 
day the same was rendered apply to the trial judge for an allowance 
of an appeal to this court, but that the said judge did refuse to al- 
low said appeal for the reasons set forth in the said final decree, 
of which a duly-certified copy is on flle in the offlce of the clerk of 
this court, and is made a part of the pétition; that thereafter pe- 
titioners again presented a pétition for the allowance of such an 
appeal to operate as a supersedeas to another of the judges of said 
circuit court, who declined to consider the subject-matter of said 
pétition for the reason that the same had already been considered, 
and the relief therein prayed for refused by the Honorable David 
E. Bryant, district judge, who had rendered the said decree; that 
when petitioners presented their applications for an appeal they 
stood ready and oflered to give a bond, to be approved by the court, 
in such sum as the court might flx, and were ready to file an as- 
signment of errors, and did actually présent such assignment of 
errors with the pétition presented in the last instance, and that 
petitioners are now ready and wiUing to give good and suffleient 
bond on such appeal; that the petitioners at the date of said final 
decree from which they ask for an allowance of an appeal were, 
and still are, the owners of certain debenture certiflcates issued, 
negotiated, and sold by the receiver in the above-entitled cause on 
and by virtue of orders of said circuit court of the face value of 
128,000, on which nothing has been paid; and that the whole 
amount realized from the sale of the properties of the défendant 
Company, and now in the registry of the court, amounts to about 
$12,000 or thereabouts, and the same is not sufficient to pay the per- 
sons whose claims are ordered to be paid by said final decree of 
April 29, 1896, and also pay petitioners. Other suifable allégations 
to obtain a mandamus were made in the pétition, on which this 
court ordered an alternative mandamus to issue. 

The judge of the circuit court has made return to the effect that 
the decree of April 29, 1896, was an order of decree rendered by 
the judge in chambers, in vacation, directing the exécution of for- 
mer flnSl decrees rendered in the case, and was in no sensé a final 
decree from which an appeal would lie; and that the rights of the 
petitioners, as holders of receiver's certificates, as against inter- 
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veners wliose claims were ordered to be paid by préférence, bad 
been duly adjudicated in a decree granted in tbe circuit court for 
the Eastern district of Texas, November 9, 1894, and in otber de- 
crees rendered in said court on the 25th, 26th, 28tb, 29th., and 30th 
of October, 1895, and on the 12th day of November, 1895. The re- 
turn assigns otlier grounds why a mandamus should not issue in 
this case, but it is not necessary to consider them, because the 
above, if true, is sufBcient. 

The decree of November 9, 1894, was a anal decree ordering the 
sale of the properties of the défendant railway company, and mar- 
shaling the proceeds to be derived from the sale thereof among the 
several creditors according to the priority therein declared. By 
this decree the expenses incurred by the receiver in the opération 
of the road then due and allowed and that might thereaiter be al- 
lowed were entitled to pavment before the debentures issued by the 
receiver. The decrees of October and November, 1895, were de- 
crees establishing that the claims passed on in the several in- 
terventions were expenses incurred by the receiver in the opéra- 
tion of the railway property, and were charges and liens of the 
first class upon the property of the railway company, and directing 
they be paid as such. Thèse decrees do not appear to hâve been 
superseded in any appeal therefrom. At the October term, 1895, 
Elijah Smith and the Texas Western Railway Company gave no- 
tice, in open court, of an appeal from the said decrees, and there- 
after perfected an appeal to this court from the said several de- 
crees. This appeal was subsequently docketed and dismissed in 
this court for waut of prosecution. On the 17th of April, 1896, 
the présent relators prosecuted an appeal from said decrees, which 
was allowed by one of the circuit judges, and duly perfected by bond 
and citation. Afterwards applications were made to this court 
for a supersedeas based upon the proceedings at the last term of 
the circuit court, and claiming that Woerishoffer & Co. had duly 
sued ont and prosecuted in appeal within 60 days from the rendi- 
tion of the aforesaid judgment. This application was lately denied. 
In re Woerishoffer, Y4 Fed. 915. The order or decree of April 29, 
1896, appears to hâve been rendered after notice to the parties by 
the district judge in chambers, in vacation, and the substance is 
that the clerk prépare checks on the registry of the court to be 
executed in the usual manner to the order of the solicitor of record, 
to pay the judgments on the interventions recited in favor of the 
parties named in the motion, and it is therein distinctly stated that 
this order is only intended to carry into effect a former final de- 
cree rendered in the cause. The argument in this court is that the 
relators, as holders of receiver's certiflcates, were not parties nor 
privies to the decree of November 9, 1894, and the subséquent de- 
crees on interventions, and that the order or decree rendered on 
the 29th of AprU, 1896, is the first decree rendered contradictorily 
with them, and therefore the first decree affecting their certiflcates 
which they are called upon to notice. This argument is unsound, 
because the pétition for mandamus herein allèges and admits that 
v.75F.no.5— 22 
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tlie petitionerfl were parties to the main cause entitled Smith t. 
Eailway Co^ and the authorities are that, as holdera of receiT»'s 
certificates, they were subject to the lis pendens, and bound by tlie 
flaal decrees rendered in ttie cause. Gordon t. !Newman, 23 U. S. 
App. 660, 10 C. G. A. 587, and 62 Fed. 686. The alternative man- 
damus herein issued is discàarged, and the pétition is denied- 



WESTERN ASStrR. OO. OF TORONTO, CANADA, Y. WAED et aL 

(Circuit Court of Appeals, Fifth Circuit June 2, 1896.) 

No. 477. 

î»lTnTT — Refcbmation of Contract. 

Complainanta filed a bill against an insurance company, alleglng that 
Bald Company issued to them a policy insuring them against loss by fire 
on tobacco, tîieir property, or Jield by them as agents, or on trust as ware- 
housemen; that It was known to the company's agent at the time of the 
issuance of the policy that the tobacco was mortgaged, and that the 
tobacço to be insured would be" the property of varions parties, would be 
eonstantly changing, and most of it would be mortgaged; that it was dis- 
tinctly understood and agreed between complainants and the agent, wlth 
the assent of the company, that such mortgages mlght be permitted, and 
no notice thereof need be given to the company, notwithstanding a clause 
in ttie policy prohibiting Incnmbrances on personal property without the 
company's consent; that a loss had occurred, and the company refused 
to pay on the ground that the incumbrances avolded the policy. And 
thereupon the bill prayed for a reformation of the policy by inserting a 
récognition of the mortgages, and for a decree for the amount of the loss 
covered by the policy. Held, on demurrer to the bill, that the court had 
power to reform the policy, and that the application to do so, and to decree 
payment of the loss, could not be defeated on the ground that there wàs 
an adéquate remedy at law. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Florida. 

Thomas L. Ward &, Co., citizens of the state of Florida, presented to the 
circuit court of the United States for the Northern district of Florida, sitting 
in chancery, a blU against the Western Assurance Company of Toronto, Can- 
ada, and made the following avermenfs: The défendant Is a corporation cre- 
ated under the laws of Canada, and carrylng on the business of Insurance, 
by résident agents, in the Northern district of Florida, On the 23d of July, 
1892, W. W. Wilson, an agent of défendant company at Quincy, Fia., de- 
livered to complainants its policy insuring them against loss from lire, to 
the amount of $2,500, on certain leaf tobacco. In carrots, boxes, and loose, 
the property of the insiu:«d, or held by them as agents, on cmumission, or 
on trust as warehousemen. The tobacco was situated In the tobacco ware- 
house owned by the Gadsden County Sale & Pacldng Warehouse Company. 
At the time the policy was Issued there was a mortgage upon a portion of 
the property thus insured, but before October 18, 1892, Wilson had been 
notified of the existence of the mortgage, and his knowledge of its existence 
eontinued up tù and after that date. About October 18, 1892, the warehouse 
mentioned became a gênerai or public warehouse for the réception and stor- 
age of tobacco belonging to divers persons. The complainants became man- 
agers, and the policy already Issued was altered to meet this change; and 
the tobacco protected was insured as the property of the plaintiffs, or by 
them "held in trust or on commission, or sold but not delivered." At the 
time thls change in the business of the complainants was made, Wilson noti- 
fied them that by reaaon of the fact that the tobacco to be Insured would 
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belong to varions persons, and be constantly shlfting in amount, and besides, 
under the custom of that locality, -wonld be largely mortgaged to varions 
persons, it would be unnecessary to mention such mortgages in taking ont 
insurance in insurance companies represented by hlm, and that the descrip- 
tion of complainants' title as above set forth wonld prevent such policies 
from belng avoided by the existence of incumbrances on the tobacco insured, 
in contravention of the clause in the policies prohibiting incumbrances upon 
Personal property without the consent of the insurance companies. WUson 
stated that he had been advised to make this agreement by spécial agents 
of the companies which he represented, and whom he had consulted on that 
point. This statement was also made to Mark W, Monroe, président of the 
State Bank of Quincy, who held some of the mortgages above mentioned, and 
who made inquiry of Wilson because he had frequently to rely upon policies 
of insurance taken out on tobacco in the hands of plaintifîs, as security for 
the contracts made In his business. Another policy, for $5,000, was issued 
by Wilson, pursuant to this agreement, and contained the same description of 
the title of complainants as above set forth. This was done on the 18th 
of OCtober, 1892. This policy was renewed from time to tlme, it being re- 
duced to the sum of $2,500; and always, in renewing the policy, the com- 
plainants relied on the spécial stipulations of Wilson as above described. 
Pursuant to the same agreement, Wilson made no Inquirles as to mortgages 
on the tobacco so insured; but he knew that much, if not ail, of the tobacco 
in said warehouse was mortgaged, and had this in mind when the policies 
of insurance, including the policy in suit, were issued. Défendants specially 
aver that the insurance was granted upon the property incumbered by the 
mortgage or mortgages, and not for Insurance upon unincumbered property. 
This course of business continued until the 16th day of September, 1893, 
when the tobacco held by them as warehousemen, and also that owned by 
complainants, was destroyed by fire. The bill allèges that the total value 
of the property was $12,135.80. The défendant, immediately after the de- 
struction of the property, sent its adjuster to Quincy, Fia., to ascertain and 
adjust the loss; and thereafter défendant, through its agent, asserted to 
complainants that it was not liable upon the policy, because of the existence 
01 the mortgage aforesaid, and, on demand, refused to pay the amount of 
the loss, because, as it Insisted, the existence of the mortgage had avoided 
the policy. The amount due, the bill allèges, Is the face value of the policy, 
to wit, $2,500. The prayers of the bill are that the court will reform the 
policy so that it will truly set forth the contract of insurance made between 
the complainants and défendant, by Insertlng therein a récognition of the 
mortgage upon the property as hereinbefore stated, and the right of com- 
plainant to hâve and permit mortgages thereon without violating the policy, 
and that the défendants be decreed to pay complainants the sum lost by 
them as aforesaid, together with 10 per cent, attorney's fées, as allowed by 
the statute law of Florida. A copy of the policy Is annexed, and it con- 
tains a provision to the effect that the same should be avoided if there was a 
mortgage on the property, or any portion of same, covered by the existing 
policy, unless a mémorandum of such mortgage was Indorsed in writing up- 
on the said policy. The défendant demurred to the bill upon the ground 
that the complainants hâve a complète and adéquate remedy at law, and, 
further, that it appears in and by the allégations of the bill of complaint, 
and the exhibits attached thereto and made a part thereof, that one of the 
terms and conditions of said policy was that the same should be void if 
there was any mortgage upon the property covered by the said policy, un- 
less a mémorandum of said mortgage was indorsed upon such policy, and 
it is not shown that any such notice or mémorandum was indorsed thereon. 
Subjeet to the demurrer, an answer was filed, in which the défendant admit- 
ted that Wilson was its agent, and also admitted that there was a mortgage 
upon the property insured, at the time it was insured, and that this mort- 
gage continued up to the time of the alleged destruction of the property by 
lire. It admits the allégation in complainants' bill that Wilson was advised 
of the existence of this mortgage at the time he issued the policy of insur- 
ance, and that in ail the policies issued by Wilson after the 18th day of 
October, 1892, the title of the property insured was described as alleged in 
complainants' bill. There are other matters set out in the answer, but the 
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aboTe statement Is snfflclent for the décision of the cpiestfons snbmîtted ta 
tUls court 

Tlie court overruled the demurrer, and, on the hearing, rendered a decree 
In favor of the complainants, granting the relief prayed for In the bill, and 
particularly decreeing "that the policy set forth In the bill be, and is hereby, 
reformed so as to recognize therein the rights of the owners of the property 
insured thereby to incumber, during the existence of said Insurance, the 
sald property by mortgages, wlthout notice to the défendant or its agents, 
and without indorsement upon said policy. And, eonsidering the sald policy 
as so reformed, it is further ordered, adjudged, and decreed that the défend- 
ant is indebted to the complainants, for the loss sustained by them and in- 
sured by sald policy, in the sum of ?2,865.49, principal and interest, and that 
they do hâve and recover of and from the said défendant the said sum, to- 
gether wlth the sum of $137JS0 costs, ana do hâve exécution therefor." 
Thereupon the défendant prayed for and was allowed an appeal. Several 
assignments of error were made, but the appellant, for the purposes of thls 
appeal, relies upon two grounds only: First. That the court erred in refusing 
to sustain the demurrer for the reason that the complainants had an adéquate 
remedy at law. Second. Because the policy contains thls clause: "It is a 
part of the considération of thls policy, and the basis upon which the rate 
of premium is flxed, that the assured shall at ail times malntain a total of In- 
surance on the property insured by thls policy of not less than eighty per 
cent, of the total cash value thereof (as covered under the several items of 
this policy), and that, falling so to do, the assured shall become co-insurers 
to the extent of the deflciency, and in that event shaU bear thelr proportion 
of any loss occurring under this policy." This clause requlred the assured 
to take ont policies to an amount equal to 80 per cent of the value of ail 
tobacco embraced veithin the description; that Is, 80 per cent, of ail tobacco 
In the warehouse, "thelr own, or held by them in trust or on commission," 
aud provided that if they did not do so they should become co-insurers to 
the extent of the deflciency, and in that event should bear their proportion 
of any loss. Under this clause, in estimating the extent of appellant's lia- 
bility under the policy, the défendant insists that we must start upon the 
basis of Insurance, to the extent of such 80 per cent. The défendant insists 
that the total value of the tobacco In the warehouse of the insured, owned 
or held by them in trust or .on commission, or sold but not dellvered, at the 
time of the fi^re, was $20,000. The Insurance, taking into account the amount 
carried by the insured, was $16,000. It is alleged in the bill that the total 
loss and damage was $11,933.80. The défendant insists that in any event 
it is only liable for 5/32 of the amount, with interest from 60 days after the 
proof of loss was filed with it, or $1,864.65, with such Interest; the decree 
having been rendered against It for the fuU amount of the policy, or $2,500, 
with interest 

C. 0. Tomkins and Alex Troy, for appellant. 

W. A. Blount and A. C. Blount, Jr., for appellees. 

Before PAEDEE and McCOEMICK, Circuit Judges, and SPEER, 
District Judge. 

SPEER, District Judge (after stating the facts). The power to 
refonn a written contract which does not, ip material matters, cor- 
rectly set forth the agreement of the parties, is deflnitely settled, 
upon principle and authority. In the case oif Thompson t. Insur- 
ance Co., 136 U. S. 295, 10 Sup. Ct. 1019, there was an agreement 
between Eeceiver Kearney and the company that the insurance 
should run to him as receiver, aud to his successors, and also to those 
whom it might concern, and that by inadvertence, accident, and mis- 
take, upon the part of both Kearney and the company, the policy 
was not so framed. The court (Mr. Justice Harlan deliyering the 
opinion) declared; 
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"If. by inadvertence, accident, or mistake, the tenns of the contract were 
not fully set forth in tïie policy, tbe plaintiff Is entitled to hâve it reformed 
so as to exprees the real agreement wlthout the necessity of resortlng to 
extrinsic proof. The case made by the amended bill is within the décision 
In Snell v. Insurance Co., 98 U. S. 85, 88, where the court sald: 'We hâve 
before us a contract from which, by mistalie, matarial stipulations hâve been 
omitted, whereby the true intent and meaning of the parties are not fully or 
accurately expressed. A definite concluded agreement as to Insurance, which 
in point of time preceded the préparation and delivery of the policy, is estab- 
lished by regular and exact évidence which removes ail doubt as to the under- 
standlng of the parties. In the attempt to reduce the contract to vs-riting, 
there has been a mutual mistake, caused chiefly by that party who now seeks 
to limit the Insurance to an interest in the property less than that agreed to 
be insured. The written agreement did not efEect that which the parties 
intended. That a court of equity can att'ord relief in such a case is, we think, 
well settled by the authorities.' " 

This clear and unanimous kolding of the suprême court is conclu- 
sive. Enough, then, as to the power of the court. 

The objection that there is an adéquate remedy at law, which will 
defeat the application in equity, may be disposed of with equal fa- 
cility, and by référence to the same high authority. In the case of 
Tayloe t. Insurance Oo., 9 How. 390, the complainant relied upon 
correspondence of the Insurance company, in which the latter made 
known the terms upon which it was willing to insure; and the in- 
sured placed a letter in the post ofiQce, accepting the terms. There 
the court compelled the issuance of the policy, although the loss oc- 
curred while the letter of acceptance by the persons seeking Insur- 
ance was in process of transmission through the mails, The com- 
plainant prayed the interposition of a court of equity, and the exer- 
cise of its power to compel spécifie performance. It was objected 
that the suit might hâve been brought at law on the contract as ex- 
pressed by the correspondence, and, since there was an adéquate 
remedy at law, there was no necessity to apply to a court of equity. 

"This," sald Mr. Justice Nelson for the court, "may very well be admitted, 
but it by no means follows from this that the court of chancery will not en- 
tertaln jurisdiction. Had the suit been instituted before the loss oecurred, 
the appropriate, if not the only, remedy would hâve been In that court,— to 
enforce a spécifie pei'formanee, and compel the company to issue the policy. 
And this remedy is as appropriate after as before the loss, if not as essential, 
in order to facilitate the proceedings at law. No doubt, a count could hâve 
been framed upon the agreement to insure, so as to bave maintained the ac- 
tion at law, but the proceedings would hâve been more complicated and em- 
barrassing than upon the policy. The party, therefore, had a right to resort 
to a court of equity to compel a delivery of the policy, elther before or after 
the happening of the loss; and, being properly in that court after the loss 
happened, it is according to the established course of proceedings, in order 
to avoid delay and expense to the parties, to proceed and give such final relief 
as the circumstances of the case demand. Such relief was given in the case 
of Motteux V. Assurance Co., 1 Atk. 54,5, and in Perkins v. Insurance Oo., 
4 Cow. 646. See, also, 1 Duer, Ins. 66, 110, and 2 Phil. Ins.' 583. As the 
only real question in the case is the one which a court of equity must 
necessarily hâve to décide in the exercise of its peculiar jurisdiction in en- 
forcing a spécifie exécution of the agreement, it would be an idle techni- 
cality for that court to turn the party over to his remedy at law upon 
the policy. And, no doubt, it was a strong sensé of this injustice that led 
the court, at an early day, to establish the rule that having properly ae- 
quired jurisdiction over the subject, for a necessary purpose, it was the duty 
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of the court to proeeed and do final and complète justice between the parties, 
where it could as well be glven in that court as In proceedings at law." 

There are, moreover, nmnerous authorities to the effect that, be- 
fore an application to equity can be defeated for the reason that 
there is an adéquate remedy at law, it must be made to appear that 
the latter, both in respect of the final relief and the mode of obtain- 
ing it, is as snfiicient as the remedy which equity could conf er under 
the same circumstances. Kilbourn v. Sunderland, 130 U. S. 505, 
9 Sup. et. 594. 

This principle is otherwise expressed in Barber v. Barber, 21 How. 
591: 

"It is not enougli tbat there is a remedy at law. It must be plain and adé- 
quate, or. In other words, as practical and efflcacious to the ends of justice 
and its prompt administration as the remedy in equity;" citing Boyce's Ex'rs 
V. Gnindy, 3 Pet. 210; U. S. v. Howland, 4 Wheat 108; Osborn v. Bank, 9 
Wheat. 841, 842. 

It remains to be determined, did the complainants' averments, ad- 
mitted as they were by the défendant, make a case which gave the 
court in equity jurisdiction, and which will support the decree? It 
is suflQcient to say that we hâve before us the dear and uncontested 
proof that there was between the agent of the défendant and the 
complainants a contract, for Insurance at that time and thereafter, 
to be taken ont upon property, which, within the knowledge of 
both parties, was incumbered, and which in the course of business 
was to be further incumbered. This contract, by the resuit of a 
mutual mistake, was not expressed in the policy issued by the Com- 
pany and accepted by the insured. Then the latter has a clear right 
to compel a reformation of the policy so that it wiU speak the truth 
of the actual contract itself. It foUows that we must regard the 
action of the court below in overruling the demurrer as in accord- 
ance with the settled principles of equity. In one respect only do 
we think the decree should be modifled. It is plain that complain- 
ants did not comply with their obligations to keep 80 per cent, of the 
value of the tobacco described in the policy covered by Insurance. 
It appears from the testimony of T. L. Ward, one of the complain- 
ants, that the market value of the tobacco in the warehouse at the 
time of the flre was |20,000. The loss was |11,933.80, and the In- 
surance on aU the tobacco was $16,000. The défendants, then, are 
liable only for °/s2 of the amount, with interest from 60 days after 
the proof of loss was flled with it, or $1,864.65, with such interest. 
The decree of the court below was for the full amount of the policy, 
and interest from some date not apparent; and it should be modi- 
fled by reducing the amount to $1,864.65, with interest thereon from 
March 20, 1894, and as so modifled the decree should be affirmed. 
Each party "will pay his own costs arising out of this appeal. And 
it is so ordered. 
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GASQUET et al. v. FIDELITY TRUST & SAFETY-VAULT CO. 

(Circuit Court of Appeals, Fifth Circuit. June 15, 1896.) 

No. 479. 

Railroad Moktgages — DuTY or Tkustee. 

The M. Street-Railway Ce. owned and operated a Street railroad in the 
City of M., and also owned nearly ail the stock of the S. H. Railroad Oo., 
another street-railroad corporation, operating a street railroad in the 
same city. The offlcers and directors of the two eompanies were the same. 
In August, 1887, the M. Rallway Co. mortgaged ail Its property, including 
its stock in the S. H. Co., to the F. Trust Co., to secure an issue of bonds, 
the mortgage providing that, until def ault, the légal title and voting power 
of the stock of the S. H. Co. should remain in the M. Co. In Octoher, 
1890, no default having then occurred, and the S. H. Co. being indebted 
in a considérable amount to the M. Co., the S. H. Co., by vote of its di- 
rectors, made a mortgage on its property to the F. Trust Co., to secure 
an issue of bonds which were turned over to the M. Co., to be used as 
collatéral for or sold to pay the indebtedness ot the S. H. Co. to the M. 
Co., and the same were used by the M. Co. to secure indebtedness of its 
own. Default was afterwards made by the M. Co. on its bonds. The F. 
Trust Co. instituted suit for foreclosure, and the property was sold for 
less than the amount of the bonds. Some of the bondholders filed a cross 
bill, aUeging a breach of trust by the F. Trust Co. in accepting the mort- 
gage of the S. H. Co., and asking that it be deprived of compensation, and 
required to account for any loss from such breach of trust. ïïehl, that 
the acceptance of the mortgage, under the circumstances, constituted no 
breach of trust, but -was proper and bénéficiai to the bondholders. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Alabama. 

The case as stated in the appellants' brief is in the main adopted, and is as 
follows: The appellee, on Januai-y 20, 1892, filed an original bill, alleging 
that on the 15th day of August, 1887, the Mobile Street-Eailway Company, 
a corporation owning and operating a strçet railway in the city of Mobile, in 
the State of Alabama, executed, issued, and put into circulation 600 coupon 
bonds, aggregating $500,000, and executed and delivered to complainant, as 
trustée, a deed of trust or mortgage upon ail of its property and franchises, 
to secure the same; that, as an additional security for thèse bonds, the Mo- 
bile Street-Railway Company hypothecated 900 of the 1,000 shares of the 
capital stock of the Mobile & Spring HiU Railroad Company; that the hy- 
pothecation of this stock was duly noted upon the books of the company, but 
that it was expressly understood that the légal title to said stock was not to 
be transferred to the trustée, except in case of default in the payment of 
the bonds and coupons, and that, until such default, the voitlng power of said 
stock was to remain with those who appeared upon the books of the company 
as the légal holders of the stock; that the interest coupons upon said bonds 
matured on the Ist day of January and July of each year; that ail interest 
that beeame due prier to the Ist day of July, 1891, was paid, but that the 
company made default in the payment of the interest July 1, 1891, and also 
January 1, 1892; that it was provided by said deed of trust that the Mobile 
Street-Railway Company should retain the control and management of the 
mortgaged property until default was made under the deed of trust, but that 
in case of default in the payment of interest, etc., and the continuance of de- 
fault for the period of three months, the principal of the bonds should become 
due, and that the trustée might take possession of the property, and fore- 
close the deed of trust, either with or without the aid of the courts; that 
complainant did not think it advisable to foreclose the deed of trust upon 
the happening of the first default, but, because of the second default, it 
thought a foreclosure through the courts to the best interest of the cestul 
que trust. The bill further allèges that complainant was not advised who 
' were the holders of a large number of said bonds, and that it will be "nec- 
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essary, in the progress ot this cause, and In due time, that publication shouia 
be made, and said holders of said several t)onds sbould be required to come 
.In and propound their claims In this court" TUe prayer of the bill is that 
the court "take jurisdiction of the subject-matter of this bill"; that It déclare 
the whole debt due, ascertain the amount thereof, cause the property, in- 
cluding the 900 shares of stock, to be sold, and for "such other (urther or 
difiGerent relief as in equity and good conscience it ought to bave." Under 
this bill, the property was foreclosed and sold, the 900 shares of the stock 
of the Mobile & Spring HIll Railroad Company bringing $6,300, and the re- 
maining property and franchises $225,000. The appellants are the holders 
of $400,000 and more of the bonds of the Mobile Street-Rallway Company, 
and flled a pétition, in the nature of a cross bill, against the appellee, alleglng 
a breach of trust by appellee, praying that appellee be disallowed any com- 
pensation, and that it be further required to aceount to appellants for such 
loss as appellants sustained by reason of such breach of trust. ïhe breach 
of trust alleged consisted In appellee's acceptlng the trusteeship uoder, and 
enforclng, a deed of trust improperly and illegally made by the Mobile & 
Spring HIU Railroad Company ùpon its property and franchises, after 900 
shares of the capital stock had been hypothecated, to secure the bonds of 
the Mobile Street-Railway Company. 

The Mobile Street-Rallway Company and the Mobile & Spring Hill Rail- 
road Company were each street-railway corporations under the laws of 
Alabama, owning and operating distinct street-railway Unes in the city of 
Mobile. The total capital stock of the Mobile & Spi-ing HIU Railroad Com- 
pany consisted of 1,000 shares, and of this stock the Mobile Street-Railway 
Company owned 900 shares. On the 15th day of August, 1887, the Mobile 
Street-Railway Company executed to appellee, as trustée, a mortgage or 
deed of trust upon ail of its property, including said 900 shares of the cap- 
ital stock of the Mobile & Spring Hill Railroad Company. By the terms 
of this mortgage, the voting power of the stock was retained by the person 
holding the légal title to the stock untll default should be made in tbe pay- 
ment of the bonds secured by the deed of trust. The certificate of this stock 
was at once deposlted with, and retained by, appeHee; but the title to the 
stock was not transferred to It upon the books of the Mobile & Spring HIU 
Railroad Company until about February 1, 1892. From the time that ap- 
pellee became trustée under this mortgage, and ever thereafter, nearly 
ail of the stock ot the Mobile & Spring HIU Railroad Company belonged to 
the Mobile Street-Rallroad Company, but was placed in the name of Its at- 
torneys and employés, to quallfy them to act as directors of the Mobile & 
Spring HIU Railroad Company. The two roads had practlcally the same 
officers and directors and attorneys, and were used and operated as one 
property; the directors being the attorneys and employés of both eompanies. 
The appellee did not actually know that the same persons were directors in 
both eompanies, but It knew that a syndicate composed of W. M. Duncau, 
R. K. Warren, and others had bought up the stock of both roads, and that 
the roads were substantlally under the same management, and that the 
same person was gênerai manager of one road and président of the other, 
and that the same flrm was the attorneys of the two roads. On Oetober 
13, 1890, the Mobile & Spring HIU Railroad was Indebted to the Mobile 
Street-Railway Company In a considérable sum, but the amount thereof 
was not aseertained. ïhe eamings of the two roads had been used as a 
common fiind, and their expenses paid from the joint funds. Part of the 
expenses were joint, and part were separate. The joint expenses had been 
prorated between the eompanies, and the separate expenses had been char- 
ged to the company for the beneflt of which they were made. 

On Oetober 13, 1890, the Mobile Street-Rallway Company had become finan- 
clally embarrassed; and, for the purpose of relievlng its embarrassment, 
$100,000 of bonds were Issued by the Mobile & Spring Hill Railroad Company, 
and secured by a mortgage or deed of trust upon ail of its property or fran- 
shises. The directors that authorlzed this mortgage consisted of the attor- 
neys and employés of the Mobile Street-Railway Company, and were also 
the attorneys and employés of the Mobile & Spring HiU Railroad Company; 
and they were specifieally authorlzed, empowered, and directed by a resolu- 
tion of the MobUe Street-Rallway Company to make this mortgage. Before 
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this mortgage was made, Mr. R. K. Warren, who was both the gênerai man- 
ager of the Mobile Street-Rallway Company and the président of the Mobile 
& Spring Hill Railroad Company, applied to appellee to become trustée under 
the proposed deed of trust of the Mobile & Spring Hill Railroad Company; 
and appellee, without inquiry as to the purpose, necessity, or proprlety of the 
deed of trust, aceepted the trust. Appellee, at this time, did net actually 
know the purpose for which the bonds were proposed to be isaued, nor did 
it make any inquiry in regard thereto. It did, however, know that the two 
companies were belng operated under the same management, and the lan- 
guage used in requesting appellee to become trustée referred to the deed 
of trust made by the Mobile Street-Railway Company as made in the same 
Interest as the then proposed deed of trust on the property of the Mobile & 
Spring Hill Railroad Company. The bonds of the Mobile & Spring Hill 
Railroad Company -were then Issued, turned oyer to R. K. Warren, as the 
président of that company, and retained by him in that capacity until May 
6, 1801, and the aetual possession of the bonds was not then changea; but 
said Warren reported to the directory of the Mobile & Spring Hill Railroad 
Company that he had delivered the bonds of the Mobile Street-Railway Com- 
pany as collatéral seeurity. ïhe bonds then continued to be held by him 
until about the 12th day of January, 1892, when 92 of them were hypothecated 
by the Mobile Street-Rallway Company, to secure notes givcn by it, and 
indorsed by said Warren, in the name of the Mobile & Spring Hill Railroad 
Company. At this time the Mobile & Spring Hill Railroad Company was 
indebted to the Mobile Street-Railway Company in the sum of $69,352.36, for 
betterments and repatrs, and the 92 bonds turned over were to be sold to pay, 
or used as collatéral tp secure, such indebtedness. About the same time, 
the Mobile Street-Railway Company owed In bills payable over $100,000, 
and had a fioating debt of over $140,000. Default was made in payment of 
interest upon the bonds of the Mobile Street-Railway Company, July 1, 1891, 
and appellee was otilcially notlfled thereof in September, 1891. At this time 
the bonds of the Mobile & Spring Hill Railroad Company were still in the 
hands of R. K. Warren, undisposed of. On January 20, 1892, appellee filed 
a blU in equity in the United States circuit court to foreclose the mortgage 
of the Mobile Street-Railway Company; and on February 5, 1892, it filed a bill 
in the state chancery court to foreclose the deed of trust of the Mobile & 
Spring Hill Railroad Company. In this last-named suit the Mobile & Spring 
HIU Railroad Company was the sole défendant. Process was served on R. 
K. Warren, as président, and a decree pro confesso was taken against the 
Company. A decree of foreclosure was rendered, and the property sold in 
January, 1893, for $109,000. A decree foreclosing the deed of trust of the 
Mobile Street-Railway Company was also had, and the property covered 
thereby sold November 14, 1892; and this sale was conflrmed December 16, 
1892, and January 4, 1893. The indebtedness due to the bondholders of the 
Mobile Street-Railway Company aggregated $585,706.32. The property and 
franchises of the company sold for $225,000, and the 900 shares of the stock 
of the Mobile & Spring Hill Railroad Company sold for $6,300, leaving an 
unpaid indebtedness of over $300,000 due to the bondholders. The only lien 
upon the property of the Mobile & Spring Hill Railroad Company other than 
this deed of trust was a prior mortgage for $8,000. Upon the final hearing, 
the court dismissed the bill, without giving any reason for its action. 

For former reports see 6 G. a A. 253, 57 Fed. 80; 54 Ped. 26; 
53 Fed. fiS7, 850. 

Gregory L. Smith and H. T. Smith, for appellants. 
D. P. Bestor, for appellee. 

Before PABDEE and McCOKMICK, Circuit Judges, and SPEER, 
District Judge. 

PARDEE, Circuit Judge (after stating the facts as above). The 
mortgage of the Mobile Street-Railway Company to the Fidelity 
Trust & Safety-Vault Company contained this provision: 
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"There Is hypothecated with the sald trustée, as an additional security for 
the payment of the bonds hereln mentioned, 900 of the 1,000 shares of the 
capital stock of the Mobile & Sprlng HIU Railroad Company, of the par value 
of ninety thousand dollars, whleh stock Is to be held In trust and disposed 
of by said trustée as hereinafter mentioned. The said hypothecation is 
noted in the transfer books of sald Mobile & Sprlng HIU Railroad Company, 
In accordance with law, for the protection of said trustée; but it is ex- 
prèssly understood that the légal tltle to said stock is not to be transferred 
to said trustée, except In case of default in the payment of said bonds and 
coupons hereinafter provided; and untll such default the voting power of 
éaid stock is to remain with those who appear upon the books of said Mobile 
and Sprlng HIll Railroad as the légal holders thereof; and said légal holder 
or holders shall tlU such default bave the right to coUect and apply to his 
or its or thelr own use ail dividends declared on the stock." 

At titie time that the Mobile & Spring Hill Railroad Company exe- 
cuted a mortgage to the Fidelity Trust & Safety-Vault Company, 
there had been no defanlt in the payment of bonds and coupons se- 
curèd by the Mobile Street-Eailway Company mortgage. It f ollows 
that the Mobile Street-Railway Company had the right to vote the 
stock held by it in the Mobile & Spring HiU Railroad Company in 
favor of the issuance of bonds secured by mortgage by the Mobile & 
Spring HiU Railroad Company to fund and pay ofl the indebtedness 
of that Company. At the time the Mobile & Spring Hill Railroad 
Company issued its bonds secured by mortgage, it had outstanding 
a prior mortgage to Levy & Ingate to seeure the sum of about $8,000 ; 
and it was indebted to the Mobile Street-Railway Company in the 
sum of 169,352.36, besides having other floating indebtedness. As, 
with the consent of a majority of its stockholders, and under a vote 
of its directors, the Mobile & Spring HiU Railroad Company granted 
a mortgage to seeure an issue of bonds to provide for its bonded 
indebtedness, and to pay off and seeure its floating indebtedness, 
and as the bonds issued were so applied, it seems clear that, in the 
absence of spécifie f raud, the issue of bonds as af oresaid could not be 
successfully attacked at the suit of any stockholder, nor of any créd- 
iter who is beneflted by the transaction. The f act that the directors 
of the Mobile Street-Railway Company were many, if not ail, of them 
also managers and directors of the Mobile & Spring Hill Railroad 
Company, and participated in and directed the action of the last- 
named eompany in issuing the bonds aforesaid, does not of itself 
render the transaction void, or. in the absence of specifiq fraud, 
voidable. The case shows that the Mobile Street-Railway Company 
owned nearly nine-tenths of the stock of the Mobile & Spring HiU 
Railroad Company, and was the direct beneflciary of the issue of 
the bonds aforesaid, because it received the proceeds of the bonds ; 
and, as those proceeds were applied to the réduction of the floating 
debt of the Mobile Street-Railway Company, it seems to foUow that 
the whole transaction resulted in direct beneflt to the bondholders 
of the Mobile Street-Railway Company, as to that estent it relieved 
the property of the Mobile Street-Railway Company of obligations 
liable, if not actually entitled, to be given priority in payment over 
the daims of the said bondholders. 

The main contention in this case, and upon which the appellants' 
whole case is based, is that the acceptance by the Fidelity Tiiist & 
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Safety-Vault Company, as trustée in the mortgage granted by tlie 
Mobile & Spring Hill Railroad Company, ipso facto was a breach of 
trust, entitling the bondholders secured by the mortgage of the Mo- 
bile Street-RaUway Company to the Pidelity Trust & Safety-Vault 
Company to recorer damages fi'om their trustée, and depriving their 
said trustée of ail right to compensation for the services rendered in 
exécution of and in pnrsuance of the mortgage. On the particular 
facts of this case, we agrée with the judge of the circuit court that 
the contention is not well taken. It is diificult to see wherein and 
whereby the acceptance by the Fidelity Trust & Safety-Vault Com- 
pany of the position of trustée nnder the mortgage of the Mobile 
& Spring Hill Eailroad Company was at ail detrimental to the appel- 
lants. On the contrary, considering that the Mobile Street-Kail- 
way Company was the principal owner and actual operator of the 
Mobile & Spring HOl Railroad, the transaction was for the benefit 
of the Mobile Street-Railway Company, and, besides, was, so far as 
this record goes, valid and binding upon the Mobile Street-Railway 
Company and its stockholders, and indirectly inured to the benefit 
of the appellants. We are of opinion that the same trustée, under 
both mortgages, was bénéficiai rather than injurions to the bond- 
holders secured by the mortgage of the Mobile Street-Railway Com- 
pany. At ail events, as the appeUants were not injured by the 
alleged inconsistent action of their trustée, the ruling of the circuit 
court dismissing their bill should be, and the same is hereby, af- 
firmed. 
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(Circuit Court of Appeals, Elghtli Circuit March 30, 1S96.) 

No. 676. 

Charging Jury — Right to Objkct. 

A statute of Nebraska passed February 28, 1881, defined the meanlng 
of cultivated lands as Including "forest trees * * * planted on sald 
land, and also ail lands surrounded by a plowed strip, not less than a rod 
in wldth." In an action of ejectment for lands in Nebraska, defended 
on the ground of adverse possession, the court Instructed the jury, at 
the defendant's request, that cultivated lands "since February 28, 1881," 
included the various descriptions of land described in the statute, and 
that, if the land in question had been cultivated by the défendant In the 
manner so described for 10 years (the statutory perlod), openly and ad- 
versely, their verdict must be for the défendant. In another part of the 
charge, the court sald that, down to the tlme of the passage of the act 
of 1881, plowlng a strip around the land would not make possession, to 
put other parties on their guard. Belct, that thèse Instructions, as to the 
efEect of plowing a strip, were the same In légal effeet; and being the 
defendant's theory of the law, whether right or wrong, he could not 
complain of its adoption by the court. 

Same— Application of Statements. 

While discussing defendant's claim to possession, under the terms of 
the act of 1881, the court, in its charge, said that. If the défendant had 
plowed the land every year for 10 years, he was entltled to a verdict; 
otherwlse, not Helà that, as the court elsewhere stated the true rule 
independently of the act of 1881, this expression did not exclude consid- 
ération of évidence tending to show possession independently of that act. 
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but must have been understood as referrlng only to the particular point 
under discussion. 

S. Adversk Possession — What is. 

Adverse possession must be adverse to ail the world, not merely to a 
plaintiff wlio sues for tbe land. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

Carroll S. Montgomery (Matthew A. Hall with him on the brief), 
for plaintifl in error. 

E. P. Smith (John M. Thurston and W. E. Kelly with him on the 
brief), for défendant in error. 

Before OALDWELL, SANBORN, and THAYEE, Circuit Jodges. 

CALDWELL, Circuit Judge. This is the second appearance of 
this case in thls court. 12 U. S. App. 421, 5 G. G, A. 548, and 56 
Fed. 447. The action was brought by the Union Pacific Railway 
Company against James A. Bracken, the défendant, to recover the 
possession of a half section of land and damages for its détention. 
The défendant pleaded the Nebraska statute of limitations of 10 
years, which read as f ollows : 

"An action for the recovery of title or possession of lands, tenements or 
hereditaments, ean only be brought within ten years after the cause of such 
action shall have accrued." Code Clv. Proc. § 6. 

Another statute of that state, approved February 28, 1881, reads 
as follows: 

"That cultivated lands within the meaning of this act shall include ail 
forest trees, fruit trees and hedge rows, planted on said lands, and also ail 
lands surrounded by a plowed strip not less than a rod in width, which strip 
shall be plowed at least once a year." Comp. St. Neb. c. 2, art. 3, § 8; Laws 
1881, pp. 64, 65. 

The errors assigned relate chiefly to the court's charge. We have 
read very carefully ail the instructions given in the case, and we 
find that the portions of the court's charge upon which error is as- 
signed are identical in légal effect with the instructions asked by the 
plaintilî in error, and given by the court. 

At the request of the plaintiff in error, the court chargea the jury, 
among other things, as follows: 

"The court instructs the jury that cultivated lands since February 28, 
1881, as defined by the statutes of Nebraska, include ail forest trees, fruit 
trees, and hedge rows planted on said lands, and also ail lands surrounded 
by a plowed strip not less than one rod in width, which strip shall be plowed 
at least once a year." 

"The court Instruc+s the juiy, if they find from the évidence that the land 
in controversy was jultivated in the manner above defined, by the défendant, 
Braclien, either personally or through his agent or tenants, for ten years 
or more prior to the commencement of this action, provided such eultivation 
of said land was open, notorious, exclusive, adverse, and continuons for the 
said pericd of ten years, they will ilnd for the défendant." 

"The court instructs the Jury that it is the occupancy or possession of lands 
wltli intent to claim the sam« against the true owner which renders the 
entry and possession adverse. If, therefore, you find from the évidence 
that the défendant entered and took possession of the lands in controversy 
intending to clalm the same against the plaintiff, and that the défendant 
maintained such possession openly, notoriously, exclusively, adversely, and 
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continuously as against the plaintiff for more than ten years at any time 
priof to the commencement of this action, then your verdict must be for 
the défendant" 

The first exception relates to a paragraph of the charge in which 
the court told the jury that, "down to the time of the passage of 
that act [1881], the breaking of the land or strip a rod wide, as 
the law provides, around the land, would not make possession so as 
to put other parties on their guard, I think." This statement of 
the law is a répétition in légal eiïect of the charge given by the court 
at the request of the plaintiff in error. The theory of the court 
aad of the plaintiff in error as to the légal effect of plowing a strip 
a rod wide around the land, prier to the passage of the act of 1881, 
were the same. This is shown from a statement in the brief of the 
plaintiff in error, wherein it is said: "It was not at any time in- 
sisted that the breaking of the land constituting the flre-break was 
alone sufQcient to establish adverse possession in the plaintiff in 
error, prior to the act of 1881." Right or wrong, the plaintiff in 
error cannot complain because the court adopted his theory of the 
law in charging the jury. 

Referring to the claim of the défendant that he had acquired 
title by possession under the act of February 28, 1881, the court 
told the jury that if they found he l»ad "plowed it every year for ten 
consécutive years, and that that time had fully run before the com- 
mencement of this suit, then, as I think, the défendant is entitled to 
a vebdict; otherwise, not." Like expressions occur in other parts 
of the charge relating to the claim made under the act of 1881. It 
is objected against thèse expressions that they exclude from the ease 
the considération of any testimony tending to show that tlie défend- 
ant had been in possession of the land for 10 consécutive years be- 
fore the suit was brought, independently of any possession or right 
acquired under the act of 1881. The objection is not tenable. In 
the paragraphs of the charge excepted to on this ground, the court 
was speaking specifically of the claim made under the act of 1881. 
That the charge stated the law correctly, applicable to the claim 
made under that act, is not disputed. That act expressly requires 
that the "strip shall be plowed at least once a year." The rule, in- 
dependently of the act of 1881, was stated in the requests of fhe 
défendant which the court gave, and which we hâve quoted. 

The court told the jury that "the possession must be absolutely 
adverse. Then apply the rule hère. The possession must hâve been 
held by Bracken adverse to ail others, and his possession must hâve 
been adverse, open, notorious, for the said period of ten years." 
The spécifie objection to this paragraph of the charge is to the state- 
ment that the defendant's possession must hâve been "adverse to ail 
others." It is said that his possession was sufficient if it was ad- 
verse to the plaintiff. "Adverse to ail the world" (Pillow v. Rob- 
erts, 13 How. 472), or "against ail persons" (Horbach v. Miller, 4 
Neb. 31, 46, 48), or "against the true owner and ail other parties" 
(Ballard v. Hansen, 33 Neb. 861, 864, 51 N. W. 295), are forms of 
expression deflning the character of the possession essential to the 
acquisition of title to land by prescription which hâve the approval 
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of the suprême court of the United States. Ward v. Oocliran, 150 
U. S. 597, 14 Sup. Ot. 230. 

The jury could not hâve misunderstood the character of the pos- 
session required to give the défendant title to the land by limita- 
tion. They were told, at the request of the plaintiff in error, "that 
permissive use of a temporary roadway by the public across lands," 
or "the goiug upon such lands by a third person accidentally or 
otherwise, not claiming to own the same, and not dispossessing 
the claimant in j)ossession, even though such third person might eut 
hay upon the land, or temporarily use a portion Ûiereof, does not 
destroy or modify the otherwise adverse, exclusive, and continuons 
character of the claimant's possession." 

The overruling of a motion for a new trial cannot be made the 
basis of an assignment of error in this court. The flnding of the 
jury upon the issues of fact is conclusive. The défendant did not 
ask for a peremptory instruction at the close of the whole évidence. 

The judgment of the circuit court is afiSrmed- 



SONNENTHEIL v. CHRISTIAN MOERLBIN BRBWING CO. et aL 

(Circuit Court of AppeaJs, Flfth Circuit June 9, 1896.) 

No. 472. 

1. PkAOTICB — iNSTRnCnONB TO JUKY. 

A party cannot, In requestlng a direction of a verdict In hls favor, re- 
quire the court to pass upon spécifie questions of fact ralsed upon the 
triai, and thereby, in effect, to maie spécial findlngs of fact. 

2. ASSIGNMBNTS POB CbBDITORS— RiGHTS DP TRUSTEE— LAW OF TEXAS. 

In an action brought by the trustée In a deed of trust for the beneflt 
of creditors, executed In Texas, against an attachlng creditor, for the con- 
version of the property conveyed by such deed of trust, an Instruction 
that if, before the attachment, any creditor, without notice of any fraud 
by the assignors, had accepted the deed of trust, the trustée was entitled 
to recover the whole value of the property converted, Is not open to any 
objection or complalnt by the trustée. 

In Error to the Circuit Court of the United States for the East- 
em District of Texas. 

A. H. WiUie, A. R. Campbell, Léo. N. Levi, and J. Z. H. Scott, for 
plaintiff in error. 
F. Chas. Hume, for défendants in error. 

Before PARDEE and McCORMICK, Circuit Judges, and SPEER, 
District Judge. 

McCORMICK, Circuit Judge. This case is brought to us on writ 
of error to the circuit court for the Eastem district of Texas. The 
statement of the évidence embraced in the bill of exceptions covers 
169 full octavo pages of the printed record, the gênerai charge of 
the court covers 9 pages of the same printed record, and the as- 
signment of errors covers more than 20 pages. The distinguished 
gentlemen who appear as counsel for the parties hâve flled printed 
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briefs of their respective propositions, authorities, statements of 
the évidence, and argument thereon, admirably condensed and able, 
covering, the one 54 pages, and the other 55 pages. The respective 
counsel hâve also been ftdly heard in oral argument From ail of 
wMch it clearly appears that the only alleged error in the trial 
in the circuit court of which the plaiatiff now complains is the 
failure of the trial judge to direct the jury to find for the plain- 
tiff, and to leave the jury only the matter of assessing the damages. 
On this point the plaintiff requested the court to charge as follows: 
"The deed of trust in question in this case is valid upon its face, and the 
debts secured therein are shown to hâve been at the time of its exécution 
the bona flde debts of tl'e makers, Freiberg, Klein & C«. It has been further 
shown that some of the creditors named therein accepted said deed before 
the levy of the attachment of the Moerleln Brewing Company, and it has not 
been shown that at the time of such acceptance such creditors had knowledge 
of any fraudulent intent in the making of such deed, or had any cause to 
suspect that the same was made with fraudulent intent. It has been further 
shown that the goods In question were seized by the United States marshal 
under an attachment sued out by the Christian Moerlein Brewing Company 
agalnst Freiberg, Klein & Co.,— said seizure havlng been directed by said 
brewing company,— «.nd that said marshal took the goods from the plaintiff, 
who was at the time lawfully in possession of them under said deed, and 
converted them to the use of said brewing company. Yon are therefore In- 
structed to find a verdict for the plaintiff against the défendants for the value 
of said gottds at the time and place of such seizure, with interest thereon at 
the rate of six per cent, per annum from the date of such seizure to the date 
of your verdict. Their cost in a distant market, together with the cost of 
transportation to Galveston, Is not the measure of the value of the goods 
and property seized. Neither is the amount they may hâve been sold for at 
public auction. The true measure is what the goods would hâve sold for 
at Wholesale at the place of seizure, at the very time of the seizure." 

There was no error in refusing this request. It asks much more 
than the giving of the gênerai charge. We hâve had occasion, in 
several cases, to notice and disapprove the practice of attempting, 
by a request for the gênerai charge, to practically couvert severely 
contested actions at law into suits in equity, and thus force on the 
judge of the circuit court the worlc of trjing complicated issues of 
fact without the aid of a master, or that opportunity for time to 
consider which a hearing in equity affords; resulting, when judg- 
ment goes against them, in their bringing up aU the évidence, in 
its amplest détail, to this court, as if the case was hère on appeal. 
If, by stipulation, a jury had been waived, and the trial had pro- 
ceeded before the judge alone, neither party could hâve demanded 
or rightly asked the judge to make spécial flndings of fact. City 
of Key West v. Baer, 13 C. C. A. 572, 66 Fed. 440. This request 
not only asks the court to make at least flve spécial flndings of fact, 
but that the flndings shall be in favor of the plaintiff. It may hâve 
been the duty of the court to instruct the jury as to the legai effect 
of the written instrument relied on in the case as a deed of trust, 
if the court had not already iastructed the jury on that subject as 
follows; 

"I hâve Inspected this deed of trust, and my opinion is that, upon its face, 
it is a légal instrument; that, upon the exécution and delivery of that instru- 
ment to Mr. Sonnentheil, that it vested the title in Mr. Sonnentheil,— the title 
therein named,— for the purposes therein named." 
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As a request for a charge as to the measure of damages, it was 
rightly refused, because it was fully embraced in the gênerai charge, 
in terms of which the plaintifE could not and does not complain, 
to illustrate which we quote from the général charge, as foUows: 

"Where an attachment Is levied upon property that bas been placed in the 
hands of a trustée, if no créditer has accepted before the attachment is 
levied the trustée cannot recover; but, if any créditer has accepted the terms 
of that instrument before the attachment has been levied, the trustée can re- 
cover, unless defeated upon the ground of fraud. What I mean by that is 
thls: Thls matter has been argued before you, and ably upon both sides,— 
well presented by the attomeys for the parties on both sides. The contention 
has been that, even if some one creditor did accept, that the trustée could 
recover only to the estent of the debt thus accepted. The other party has con- 
tended that that was not the law; we being in a court of law. that you could 
not marshal assets, and hâve an adjustment of the equities; that consequently 
it was légal or illégal. I agrée with the latter contention. I hold, as a mat- 
ter of law, that if you flnd, as a matter of fact, that if any creditor accepted 
the terms of this instrument before the levy of the attachment, and you do 
not flnd that debt to be infected with fraud, as I shaU hereafter instruct you, 
in that event you are Instructed the entire property named in this deed 
passed to the trustée, and for this action he may recover for whatever it 
may be shown the property was worth at the time and place it was taken. 
* * ♦ I mean, if you believe from the évidence that there is a single ex- 
cepting creditor that had accepted the deed of trust before the attachment 
was levied, and that said creditor was not aware of any fraud upon the part 
of Freiberg, Klein & Co., and was not in the possession of facts that would 
hâve put a reasonably prudent person upon inquiry, you will flnd a verdict 
for the plalntifCs for the value of the goods on the 23d day of December, 1892, 
in Galveston, Texas, with interest at the rate of 6 per cent, per annum from 
that date until now." 

We express no opinion as to the instructions just quoted, further 
than to say, as we hâve above said, that the plaintifl does not and 
cannot complain of them. Our conclusion on the case is that the 
plaintiffl does not suggest and now urge any error in the rulings 
of the circuit court for which its judgment should be reversed, and 
it is therefore affirmed, 



MARION COTjNTY et al. v. COLER et al. 
(Circuit Court of Appeals, Fifth Circuit June 2, 1896.) 

No. 482. 

1. Mandamus— Practice— Jury Trial. 

When the material facts involved in an application for a mandamus are 
admitted by the pleadlngs, a juiy trial is umiecessary, and a refusai 
thereof Is not en-or. 

3. SaME — DBMANn. 

When a plaintifC has shown hlmself entitled to a mandamus to compel 
the levy and collection of taxes by a county to pay a judgment against it, 
he is entitled to one which will set in motion ail the necessary machinery, 
Including the action of an assessor and collector, required to be taken 
after the levy of the tax by the county court, although no demand has been 
made on such officers to perform the acts so required. 

In Error to the Circuit Court of the United States for the East- 
ei'n District of Texas. 
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F, H. Prendergast, for plaxatiffs in error. 

W. S. Hemdon and Ben. B. Gain, for défendants in error. 

Before PAEDEE and McCOEMIOK, Circuit Ju^es, and SPEEE, 
District Judge. 

PAEDEE, Circuit Judge. This cause has been presented to tMa 
court on an assignment of errors complaining that tlie trial court 
refused a jury trial; that J. G. Hart, tax coUector, and J. E. Cooke, 
tax assessor, were improperly included in the judgment awarding a 
mandamus, because no demand and refusai were shown against 
them; and that, as to Marion county, the judgment awarded was 
excessive, Ulegal, and oppressive. The material facts in the case 
were admitted in the pleadings, and the trial in the court below 
was practically upon the pétition and answers. If no material fact 
was at issue, a jury was unnecessary. The défendants J. C. Hart, 
tax collector, and J. E. Cooke, tax assessor, appeared in the court 
below, and flled a demurrer to the plaintifls' pétition on the ground 
that the same did not show any légal duty resting on the défend- 
ants to do anything which they had failed to do, and did not show 
any demand on them to do anything which they refused to du. 
What disposition was made of this demurrer in the court below 
does not appear. The court, however, in awarding judgment, di- 
rects that the said défendants, J. E. Cooke, assessor of taxes for 
Marion county, and J. C. Hart, collector of taxes for Marion county, 
proceed forthwith, as provlded by the laws for the assessment and 
collection of state and county taxes, to assess and coUect the saic? 
taxes to be levied as aforesaid, and keep the same separate and 
apart from other taxes, etc. The plaintiffs' pétition, in addition 
to showing their right to hâve a tax levied and assessed in Marion 
county to pay their judgment, set forth the machinery for levying 
and coUecting taxes under the laws of Texas, by which it appears 
that the said tax collector and tax assessor hâve certain duties 
to perform after the county court has levied the necessary taxes. 
If the plaintiffs were entitled to a mandamus to compel the levy and 
collection of taxes, they were certainly entitled to one which would 
set aU the machinery necessary for the levy, assessment, and colle<'- 
tion of taxes in motion. It does not appear from the record thaï 
the mandamus to oflEicers in Marion county to levy a tax to pay the 
plaintiffs' judgment is otherwise excessive, illégal, and oppressive 
than would be any other légal remedy to compel Marion county to 
pay its debts. The amount of tax ordered to be levied, based upon 
the taxable property in the county of Marion, as admitted in the 
pleadings, is hardly sufacient to pay the accruing interest on the 
plaintiffs' demands and provide a small amount for a sinking fund. 
It would take, at the same rate of taxation on the same valuation 
of property, at least 20 years to pay ofl the plaintiffs' judgment. 

On the whole case, we find no réversible error suggested by coun- 
sel, or patent upon the record. Judgment afflrmed. 
v.75F.no.5— 23 
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STATE NAT. BANK OF MAXSVILLH v. ELLISON et aL 

(Circuit Court, S. D. Ohlo, W. D. June 1, 1896.) 

J Probate Courts— Jdrisdiction—Raisinq Assiqnmbnt in Inbolvbnct. 

Under tlie Insolvency laws of Ohlo, the probate court in which an assign- 
ment is filed bas jurisdiction, upon the consent of ail creditors, to make an 
order raising the assignaient, and directing the assignées to reconvey the 
property. Garver v. Tlsinger, 18 N. E. 491, 46 Ohio St. 66. 

2. JUDGMBNTS — COLLATERAL AtTAOK— ORDBRS IK InSOLVENCY PrOCEBDINGS. 

An order of a probate court in Ohlo, in a proceeding over whleh It had 
fuUy acquired jurisdiction, flndlng that aU the creditors of an insolvent 
had assented to the raising of the assignaient, cannot be coUaterally Im- 
peached. Wehrle v. Wehrle, 39 Ohio St. 365, followed. Noble v. Railroad 
Co., 13 Snp. et 271, 147 TJ. S. 173, applied. 

8. SAME— ESTOPPEL. 

Where a flrm credltor was notlfled of an order of the probate court, 
raising the assignment of one of the partners, and dld not object thereto 
for two years, but contlnued to do business with the firm, held, that such 
creditor was thereby barred from subsequently objectlng to the vaUdity of 
the order, and hence from questlonlng, on that ground, a subséquent con- 
veyanee, for fuU considération, of real estate owned by such partner. 

4 ISSOLVBNCY — MORTGAGB POR BeNKFIT OP CRBDITORS— SiGNING COMPOSITIOK 

Agrbembnt. 

A mortgage made by an insolyent, covering the bulli of his property. 
In trust for ail creditors -who should sign a composition agreement, is a 
mortgage made in contemplation of insolvency, and under Rev. St Ohio, 
§ 6343, inures to the benefit of ail creditors, whether they signed the com- 
position agreement or not; subject, however, to the rule that the indlvld- 
ual property shall be first applied to indlvidual debts, and the surplus. 
If any, dlvided among partnership creditors. 

On October 14, 1889, the défendant R. H. ElUson executed a deed of assign- 
ment of ail his real and Personal property for the beneftt of his creditors under 
the insolvency laws of Ohio to his co-defendants, W. A. Blair, W. H. Pow- 
nell, and T. J. Shelton, who Immediately filed the same in the probate court 
of Adams county, a court of compétent jurisdiction, and qualifled and as- 
sumed the trust. Prlor to this date, Ellison had been for many years en- 
gaged in the banklng business In Manchester, Ohlo, on his indlvidual account. 
In the sprlng of 1889, Ellison and his co-defendant Shelton formed a partner- 
ship, under the name of BUison & Shelton, to trade in tobacco, and at the 
date of the assignment this firm was indebted to the complalnant upon two 
promlssory notes, aggregating $7,000, and not then due. 

Withln a few days after the filing of the deed of assignment, which was 
caused by difficultles in Elllson's banklng business, a composition was agreed 
upon between hlm and his indlvidual creditors, and thereafter an order was 
made by the Adams county probate court flndlng that Ellison had settled 
with ail his creditors, and directing his assignées to reconvey his property 
to hlm. Afterwards, in pursuance of this composition agreement, on October 
28, 1889, Ellison executed to his co-defendants, Blair, PowneU, and Shelton, 
a mortgage upon aE his property In trust for the benefit of his creditors, and 
providlng for payments of clalms of his indlvidual creditors in Installments 
at glven dates. This mortgage gave spécifie power of sale to meet thèse 
payments. A copy of the order of the probate court settlng aslde the assign- 
ment was sent by Elllson's agent to the complalnant, and was received No- 
vember 4, 1889. The letter accompanylng the copy of the order stated that 
Ellison was agaln In the banklng business, and sollclted a continuance of 
former relations between the two banks, for the complalnant had been a cor- 
respondent of EUlson's bank prlor to his failure. This relation was continued 
ajfter his failure and resumptlon of business. 

About this same time the défendant Shelton made from his indlvidual 
means a partial pnyment upon the Indebtedness of Ellison & Shelton to the 



STATE NAT. BANK V. ELLISON. 



555 



complainant, and tumed over to it, as security for the residue of the claim, 
tobacco belonging to Ellison & Sbelton, wbicb was tben supposed to be much 
more than suflicient in value to protect tbe claim. Tbe market priée, how- 
ever, of tobacco declined, and the quality of tbls tobacco deteriorated; sa 
tbat when It was ail sold a considérable balance was left due tbe eomplain- 
ant. RenewaI notes were given from tirae to time by tbe firm of Ellison & 
Shelton for tbe sum due the complainant, the last of thèse notes having been 
given in January, 1891, and being signed not only in the firm name, but with 
the names of the persons who composed the flrm. 

On September 16, 1891, the original biU was filed in this cause, setting forth 
the making of the assignment and the subséquent exécution of the trust 
mortgage, and seeking to set aside the same as In fraud of complainant's 
rights, and for gênerai relief. On October 19, 1891, the complainant in this 
suit flled an action at law in this court upon the notes of Ellison & Shelton 
held by it. On November 19, 1891, David Sinton bought from the défend- 
ant R. H. Ellison and bis trustées a large part of the real estate of Ellison 
oovered by the trust mortgage, and pald the considération to tbe trustées. 
On December 3, 1891, conplainant recovered judgment in its action at la-u- 
upon the notes given by Ellison & Shelton, and issued exécution, which was 
levled in part upon the lands conveyed to Sinton. On January 14, 1892, com- 
plainant filed a supplemental bill in this action, making David Sinton a party 
thereto, and alleging its judgment at law and exécution, and that the sale 
to Sinton was in fraud of its rights, and seeking to enforce the prlority of Its 
exécution. Sinton bas flled a cross bill, seeking to quiet bis title against 
complainant and ail other parties. 

Gr. Baumbach. & Son, for complainant. 

Wm. Worthington and Herron, Gratch & Herron, contra. 

SAGE, District Judge (after stating the facts as above). Upon 
full considération of this cause the court bas reached the followiug 
conclusions : 

1. That the probate court of Adams county, Ohio, had jurisdiction 
to raise the assignment and order the assigned property to be restor- 
ed to the assignor. This proposition is established by Garver v. 
Tisinger, 46 Ohio St. 66, 18 N. E. 491. The court in that case rec- 
ognized the necessity of the consent of ail creditors, manifestly for 
the reason that by the assignment the équitable title is vested in 
the creditors for whose benefit the assignée holds the légal title 
in trust. The probate court found in its order raising the assign- 
ment that ail the creditors of Ellison assented thereto. That find- 
ing, so far as the validity of the raising of the assignment is con- 
cerned, is conclusive except upon direct attack. It cannot be col- 
laterally impeached. Wehrle y. Wehrle, 39 Ohio St. 365. 

The rule of the fédéral courts that the jurisdiction of the court 
can be inquired into collaterally applies to the initial proceedings 
whereby the court ob tains jurisdiction of the parties or subject-mat- 
ter. The order hère in question waa made in a pending proceeding 
wherein jurisdiction had previously been acquired. The distinction 
is clearly drawn in Noble v. Eailway Co., 147 U. S. 173, 174, 13 Sup. 
et. 271. 

2. The complainant is barred by its own lâches. It was notifled 
in the first week of November, 1889, that the assignment had been 
raised, and the property restored to the custody and management 
of Ellison. New debts were about to be incurred by him in con- 
ducting his individual business, and the entire situation was changea 
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upon the assumption tliat tke raising of the assignment was assented 
to by ail the creditors. ïhe complainant was at tàe time furnished 
with. a copy of the order, and invited to continue, and did continue, to 
do business with Ellison thereafter. The complainant also obtained 
from Ellison & Shelton an assignment of ail the assets held by that 
ârm from which it collected a considérable portion of its claim. It 
appears from the record that it was then supposed by ail coucerned 
that those assets were ample to pay the complainant's entire claim. 
Two years elapsed before complainant brought this suit. It was too 
late then for the complainant to object to the validity of the order 
raising the assignment. 

Precisely this point was raised in the court of common pleas of 
Hamilton county in the case of St. Louis Nat. Bank y. Standard 
Wagon Co., on appeal from the probate court. There, before the 
flrst assignment of the Standard Wagon Company was raised, its 
président applied personaJly to the président of the St. Louis Bank 
for the consent of the bank to the raising of the assignment. The 
président of the bank declined to give a written consent, for the al- 
leged reason that he might thereby impair certain security which 
the bank held; but he indicated that he would not object, stating 
that the bank would look to the Standard Wagon Company, instead 
of the assignor, for its claim; and afterwards suit was brought by 
the bank against the Standard Wagon Company for the amount due. 
The assignment was raised in August. It was not until December 
foUowing that the bank gave notice to any one that it intended 
to contest the validity of the order raising the assignment. It was 
held that, having led the bank company to believe that it was will- 
ing the assignment should be raised, and that it would look to the 
corporation for its money, and the company having acted on that 
belief, the bank was estopped from contesting the validity of the or- 
der by which the assignment was raised. So hère, the complain- 
ant having tacitly acquiesced in the raising of the assignment, and 
having waited two years before making any objection thereto, the 
creditors of Ellison meantime proceeding upon the assumption that 
the raising of the assignment was valid, the complainant ought not 
to be allowed to now question it. 

It is not necessary to consider other points which are presented for 
the défense. The resuit is that the sale by Ellison to Sinton of the 
real estate referred to in the bill and in Sinton's answer on Novem- 
ber 19, 1891, for full considération, is not open to attack, and the 
case must be dismissed as to Sinton. 

3.' As to the other défendants the case is quite différent. On the 
28th of October, 1889, Ellison executed a mortgage to the défend- 
ants, Blair, Pownell, and T. J. Shelton, in trust for the benefit of such 
of his creditors as had signed or should sign a composition agree- 
ment for an extension as set forth in the mortgage, which included 
several tracts of real estate, embracing the bulk of Ellison's prop- 
erty. The complainant did not sign the agreement. Under section 
634i3 of the Eevised Statutes of Ohio that mortgage inured to the 
equal benefit of ail creditors in proportion to the amount of their 
respective claims. Every créditer, therefore, whether a créditer at 
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large or a judgment créditer, was beneflcially interested in the trust 
created by that m&rtgage, and entitled to proeeed in equity for ita 
enforcement in his behalf . The complainant bas been excluded from 
ail participation therein. It is entitled to a decree placing it upon an 
equality with tbose who signed the composition agreement, and 
requiring the mortgagees to recognize its claim, and pay dividende 
upon the fuU amount thereof. The validity of the composition agree- 
ment is not questioned. It is binding upon those who signed, but the 
trust mortgage, baving been made in contemplation of insolvency, 
with intent to prefer the creditors wbo entered into the composition 
agreement, inures to the equal benefit of ail creditors in proportion 
to the amount of their respective claims. The rule that individual 
property shall be applied first to the payment of individual creditors, 
and the surplus, if any, divided among partnership creditors, and 
that partnership property will be applied first to the payment of part- 
nership debts, and, second, if there be any surplus, to the payment 
of individual debts, which is the rule recognized alike in the fédéral 
courts and in the courts of Ohio, will be applied in this case. What 
is said above with référence to dividends in favor of the complainant 
will be understood to be subject to this rule. Decree for complain- 
ant accordingly, with costs. 



STANTON V. UNITED STATES. 

(Circuit Court, D. Connectlcut. July 10, 1896.) 

No. 607. 

1. DiSTKiCT Attorneys— AlIjOwance dp Expenses — Telbgkams. 

Wlien tlie émoluments of the district attomey's ofBce are less than 
$6,000 per annum, and he bas never reeeived from the govemment the 
necessary expenses lierelnafter mentioned, he is entitled to be relmbursed 
for the expenses, actually paid by him from his own funds, of the ordinary 
and necessary télégraphie communications relating to criminal business, 
which are a part of the necessary expenses of his office. 

2. SaMB — Cl.ERK HiRE. 

He is entitled to be allowed the amount of clerk hire actually paid 
by hlm for necessary clérical assistance at a time when an unusual 
amount of clérical labor was cast upon him by reason of a spécial effort 
on the part of the coUector of internai revenue to increase the govern- 
ment revenues for the district. 
8. Same— Printtng and Stationery. 

He is entitled to be reimbursed for sums actually paid by him for print- 
ing and stationery, constituting part of the necessary expenses of his office. 

Lewis E. Stanton, in pro. per. 
C. W. Comstock, U. S. Atty. 

SHIPMAN, Circuit Judge. In the above-entitled cause, the for- 
mer judgment having been reversed by the circnit court of appeals 
for the Second circuit, and a new trial ordered, (17 0. C. A. 475, 
70 Fed. 890), said cause bas been again tried at this, the AprU 
term, A. D. 1896, of said court, the petitioner, Lewis E. Stanton, 
Esq., appearing for himself, and Charles W. Comstock, Esq., United 
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States district attorney, appearing for the United States, and tlie 
following are the flndings of fact: 

(1) The amoiint of the former judgment rendered by this court 
in favor of the plaintiff was, exclusive of costs, |1,591.82. The 
items not -in dispute were admitted by the défendant, and were not 
re-examined. From the sum of $1,591.82 tliis court disallowed and 
deducted those disputed items which were deflnitely rejected by the 
circuit court of appeals, riz.: Three per diems, $15, in cases of 
Meech, Webb, and Roath, for attendance before a commissioner 
prier to the day of actual trial; two per diems in cases of Spaxks 
and Koemer, the attorney having been absent from the state, and 
having paid some other attorney, for the attendance, $10; also 
fourteen per diems for appearances before a commissioner in order 
to discontinue proceedings, pursuant to order of the commissioner 
of internai revenue, $70, — ^the total amount deducted as stated in 
this paragraph being $95. 

(2) As to certain other items, the circuit court of appeals re- 
quired fuUer and more explicit findings of fact. Thèse items, which 
are the only ones now in dispute, are as follows: Telegrams for 
the United States, $38.37; clerk hire, paid by attorney on account 
of the United States from January 2, 1885, to April 2, 1888, $699; 
and printing and stationery between same dates, paid by the at- 
torney, $6455,~in ail, $801.92. 

(3) The telegrams, copies of which were preserved, and were pro- 
duced in court, were the ordinary and necessary télégraphie commu- 
nications in regard to criminal business, were a part of the nec- 
essary expense of the office, were necessarily sent in the course of 
officiai business, and the amount charged was paid by the petition- 
er. The rules on the subject of "Telegrams," contained on page 
225 of Oousar's Digest of Rules Relating to Compensation, etc., were 
not in existence untn after 1888. 

(4) The clerk hire was paid by the attorney on account of the 
United States. At that time a spécial effort was being made by 
the coUector of internai revenue to increase the revenues of the 
government from the district of Connecticut. The attorney was 
called upon to perform a large amount of clérical work, and the 
assistance of clerks was important and necessary, and was obtained. 
The amount paid by the attorney was about $216 per annum, and 
is a moderate charge, and was approved by the attorney gênerai. 

(5) The amount charged by the attorney for printing and sta- 
tionery was a part of the necessary expenses of the office. The 
articles therein mentioned were fumished and paid for by the at- 
torney. 

(6) Ail thèse items were necessary expenses of the office, includ- 
ing necessary clerk hire, and hâve not been drawn for as personal 
compensation, and hâve never been received by the petitioner. 
Neither has he received them by receiving ail or any part of the 
émoluments of the office. The émolument returns of the attorney 
for the period during which he held the office hâve been produced 
in court. From thèse returns and other évidence in the case the 
court now flnds that thèse expenses for telegrams, clerk hire, and 
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stationery hare not been receiyed by the attorney in any form. He 
paid the bills when they were incurred, from private moneys; and 
none of the bills hâve either been allowed or paid to Mm. The 
account for telegrams was rejected by the attorney gênerai. The 
one for clerk hire was approved by the attorney gênerai, but re- 
jected by the flrst comptroUer of the treasury. The one for print- 
ing and stationery was rejected by the comptroller. 

(7) The attorney in this district ordinarily does not receive 
moneys of the United States. In the few instances when this at- 
torney received such moneys, he promptly paid them over to the 
treasury, or to the proper offlcer, in accordance with section 3617, 
Rey. St. U. S. The attorney did not "retain" the amounts of thèse 
bills from any moneys in his hands, for he had no such moneys 
from which they could be "retained" by him. He was paid such 
items as were allowed, and no others, directly from the treasury. 
A full and complète list of those payments appears in the plain- 
tiff's bill of particulars. None of them'cover the amount of thèse 
expenses. 

(8) In regard to the émoluments of the attomey's office during the 
period when this attorney held it, the court flnds that during the 
whole time, and at each period of rendering axîcounts, and during 
each year of his term of ofSce, the earnings of the attorney were 
less than |6,000 per annum by an amount far greater than the 
aggregate of thèse three items. The entire amount paid to him or 
credited by him during the 3^ years appears from the bill of par- 
ticulars to be 14,37441. The entire amount charged by him in his 
bill of particulars is |7,359.29, or about |2,265 per annum. The 
amount of thèse three items — 1801.92 — ^is therefore allowed. 

In accordance with the above findings of fact and with the opin- 
ion of the circuit court of appeals the court deducts from the for- 
mer judgment the sum of |95, and now renders judgment in favor 
of the plalntifl to recover |1,496.82 debt, together with the costs 
aUowed by statute. 



JACKSON V. FIDELITY & CASUALTT 00. OF NEW YORK (three cases). 

(Circuit Court of Appeals, Fifth Circuit. June 15, 1896.) 

No. 452. 

Insurance — Limitation bt Contbact— Appointment of Rbceiteiî dp Na- 
tional Bank. 

An Insurance company issued three policies to the F. National Bank, 
Insuring it against loss by the dishonesty of three of its officiais. It was 
provided in each pollcy that no suit thereon should be brought uniess 
the saine should be commenced within 12 months next after the discovery 
of the- dishonesty on which it was based. Suit was brought upon the 
policies on February 1, 1895, alleging misappropriations of tne funds of 
the banli by the Insured officiais between April 29, 1893, and .Tuly 1, 1893. 
As a reason for the delay in bringing suit, and to avoid the limitation in 
the policy, it was alleged in the déclaration that the banli suspended pay- 
ment on July 24, 1893; that, on July 26th, the comptroller of the currency, 
by the bank examiner, took possession of ail the books and assets of the 
bank, and, on August 14th, appointed a receiver; that the examiner al- 
leged sundry frauds against the bank officiais, of which the receiTer gare 
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notice to the Insurance Company, but that the banï Itself dld not and 
could not then diseover the fraud; that, immediately alter the suspension 
of the bank, its officiais and a majority of its directors wero arrested and 
put under bonds on crimlnal charges, whereby there were no officiais 
of the banii to malie Investigations or institute proceedings; that on May 
21, 18&é, the banli resumed business, and its assets were restored to It 
by the receiver, though its boolis were retained by the district attorney; 
and that on said May 21st the banlt Instituted an investigation, discovered 
the frauds, and, within 12 months, commeneed suit It was also averred 
that, after notice of frauds was given to the insurance company by the 
receiver, the company was also notifled that it was impossible to give the 
fuU particulars of the claim within three months (which was also required 
by the policy), and that facts were stated showing why it was impossible 
to get at the détails necessary to bring suit within 12 months. Held, that 
thèse allégations of the déclaration were sufflcient to avoid the eflect o( 
the admission therein of a failure to bring suit within the 12-month period 
of limitation, and that it was error to sustain a demurrer to the déclara- 
tion. Pardee, Circuit Judge, dissenting. 

In Error f rom the Circuit Court of th.e United States for the South- 
ern District of Florida, 

Alex. St. Clair-Abrams, W, L. Palmer, and James D. Beggs, for 
plaintiff in error. 

Louis 0. Massey and T. Picton Baumgarten, for défendant in error. 

Before PARDEE and McCOBMICK, Circuit Judges, and SPEER, 
District Judge. 

SPEER, District Judge. This is one of three cases brought to 
this court on writ of error from the circuit court of the United States 
for the Southern district of Florida. The défendant in error, a cor- 
poration organized under the laws of the state of New York, and en- 
gagea in the business of insuring the fidelity of employés, in consid- 
ération of cash premiums paid, entered into several obligations with 
the First National Bant: of Orlando, Fia., insuring the latter against 
loss from défalcations of certain of its employés. Thèse obligations 
were in the form of indemnifying bonds or policies of insurance for 
the integrity of the bank officiais. One of thèse policies insured the 
lidelity of Nat Poyntz, as président of the bank, to the amount of 
$10,000. Another of thèse policies insured the fidelity of Nat 
Po^Titz, as cashier of the bank, to the amount of |10,000. There 
were also two renewals of a former policy, which undertook to in- 
demnify the banlc against such défalcations as might be discovered 
on the part of Oliver T. Poyntz, the assistant cashier and gênerai 
bookkeeper of the bank. The three suits were based upon thèse 
several indemnifying bonds or policies, and, as each of the three tn- 
volves the same issues of law and fact, a statement of the issues as 
made in the suit on the policy of Nat Poyntz, as président, and the 
détermination of the law applicable thereto, will also détermine the 
issues in the other two cases. The Fidelity & Casualty Company 
(hereafter for brevity called the "Company") filed a demurrer to the 
déclaration and amended déclaration made by the bank on the pol- 
icy of Nat Poyntz, as président. The demurrer was sustained, and 
a writ of error was sued ont to review that judgment of the circuit 
court 
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The case dépends upon the construction of the following provi- 
sions in tlie policy: 

"Subject to the provisions and conditions hereln contained, the company 
shall, at the expiration of three months next after proof satisfactory to the 
offlcers of a loss as hereinaf ter mentioned, make good and relmburse to the 
employer, to the estent of the sum of ten thousand dollars, and no further, 
such pecuniary loss, if any, as may be sustained by the employer by reason 
of (raud or dishonesty of the employed in connection wlth the duties referred 
to, or duties to which, in the employer's service, he may be subsequently ap- 
pointed or assigned by the employer, which bas been committed duriug the 
continuance of the said term or any renewal thereof, and discovered during 
said continuance, or within six months thereafter, and within six months 
from the death, dismissal, or retirement of the employed; provlded that, on 
the discovery of any such f raud or dishonesty as aforesaid, the employer shall 
Immediately give, notice thereof to the Company, and that full parti culars 
of any claim made under this bond shall be given in writing, addressed to the 
secretary of the company at its office in the city of New York, within three 
months after such discovery; and the company shall be entitled to call for, 
at the employer's expansé, such reasonable partlculars and proofs of the 
correctness of such claims as may be required by the offlcers of the company, 
and to hâve the same particulars, or any of them, verified by statutory 
déclaration. * * • This bond is issued subject also to the following con- 
ditions, viz.: • * * That during the continuance In force of this bond, or 
a renewal thereof, the right to make a claim thereunder shall cease at the 
expiration of six months from the date at which the employed shall cease to 
be in the employ of the employer. * * * That no suit or proceeding at law 
or in equity shall be brought or arbltration required to cover any amount 
hereby Insured, unless the same is commenced, and the process served, 
within the term of twelve months next after the first discovery of any such 
fraud or dlsloyalty as aforesaid." 

PlaintifE, in its déclaration, set ont the bond, and charged tliat 
Nat Poyntz, as président, had f raudulently and dishonestly appropri- 
ated to his own use money of the bank, aggregating the sum of 
$6,670, between April 29, 1893, and July 1, 1893, the dates upon 
which the several sums were appropriated being stated. Similar 
averments of dishonest abstractions of larger amounts from the 
funds of the banli, by Nat Poyntz, as cashier, and Oliver T. Poyntz, 
as assistant cashier, were made in the other suits. The déclaration 
contains the gênerai averment that the bank had kept and perf ormed 
ail the things in said policy contained, on its part to be kept and 
performed, and the proper demand upon the défendant, and its re- 
fusai to pay the loss. The suit was not commenced until February 
1, 1895. The déclaration contains certain additional averments 
tending to explain the bank's delay in presenting its claim and in 
bringing its suit. The demurrer is based upon the alleged insufS- 
ciency of thèse explanations, or upon the effect of the admissions in 
them, as showing that the right of action was barred by the terms 
of thê contract at the time the suit was brought, the limitations in 
the contract being conditions précèdent. After the judgment had 
been rendered in the court below, W. B. Jackson, as receiver of the 
First National Bank of Orlando, was substituted as plaintifE, by or- 
der of the court, acd the writ of error is prosecuted by him. It does 
not appear from the record what was the nature of his receivership, 
or that it had any connection with the previous receivership of 
Stockton. 



362 75 FEDERAL REPORTER. 

Th.is being aoi action at law, the rules of practice under tke Florida 
etatutes are applicable to it. Kev. St. Fia. § 1045, provides: 

"Either party in an action may aver performance of conditions précèdent 
generally, and the opposite party shall not deny such averments generally, 
but shall specijy in his pleadings the conditions précèdent the performance 
of which he Intends to contest." 

It is urged, however, in the argument of the learned attorneys 
for the défendants, that: 

"Where the plaintifif in the déclaration, as they insist he does, goes beyond 
the necessities of the case, and states the case ont of court by affirmative 
averments, which show his tailure to perform a condition précèdent, that ad- 
vantage may be taken of the apparent want of a cause of action on demur- 
rer (Brock v. Insurance Co. [lowa] 64 N. W. 085), while this method of pro- 
cédure is generally allowable and efflcacious, the fallacy of Its application to 
this case lies in a misinterpretation of the statements and averments of the 
déclaration. It is contended by the défendants that it appears from the 
allégations of the déclaration that the right of action on the policy is barred, 
because suit was not brought nor process served withln twelve montha after 
the first discovery of the fraud." 

It is averred in the déclaration that: 

"On July 24, 1893, it (the said plaintiff) was compelled to suspend payment 
of its obligations, and that on the date of said suspension it had no knowl- 
edge and made no discovery of any fraudulent or dishonest acts of the said 
Nat Poyntz." 

It is further averred that: 

"On July 26, 1893, the comptroller of the United States took possession of 
ail the books, assets, and property of the plaintiff, through one J. K. Mc- 
Donald, its bank examiner, and that soon thereafter, to wit, on the 14th 
day of August, 1893, appointed one John N. 0. Stockton as receiver of said 
banlc, who thereupon took possession of ail the moneys, assets, and projjerty 
of the said bank and the books thereof ; that the said J. K. McDonald, bank 
examiner, alleged and charged sundry and divers fraudulent and dishonest 
acts of the said Nat Poyntz, président as aforesaid, and his brother, Ollie 
Poyntz, assistant cashier of said bank, and due notice thereof was promptly 
given to the défendant by J. N. 0. Stockton, receiver. But this plaintiff fur- 
ther avers that it (the plaintiff) did not and could not make the discovery 
of said fraudulent and dishonest acts of the said Nat Poyntz at that time." 

It is further averred that: 

"Immediately after the said J. K. McDonald, bank examiner, took pos- 
session of the moneys, books, assets, and papers of said bank, under and by 
virtue of the order of the comptroller of the United States, the said Nat 
Poyntz, as président and cashier, and Ollie T. Poyntz, as assistant cashier, 
and J. L. Giles, as cashier, and J. B. Parramore, as director, and W. R. 
O'Neal and J. H. Lee, as dlrectors, ail constltuting a majority of the board 
of dlrectors of the said company, were arrested and put under bond on 
criminal charges of violating* the national banking laws of the United States, 
whereby there were no oiîicers of the bank left to institute any proceedings 
or make any investigations, or that had authority to investigate," etc. 

It is further averred that: 

"On the 21st day of May, 1894, by consent and authority of James H. 
Eckles, comptroller of the United States, the plaintiff resumed business, and 
the moneys, assets, and property of the plaintiff were restored and redelivered 
to the plaintiff; but ail the books of account, whereby discovery and proof 
could be made of the fraudulent and dishonest acts of the said Nat Poyntz, 
were retained and kept by the district attorney of the United States, * * • 
for use as évidence in the prosecution of divers criminal charges against the 
said Nat Poyntz." 
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It is furtlier averred that: 

"On the 21st day o£ May, 1894, the plalntlffs entered into an Investigation 
and dlscovery of the alleged fraudulent and dishonest acta of the said Nat 
Poyntz; and for the first tlme the plaintiffs, as such, themselves made the 
discoveiy thereof, and duly, and in accordance with ail the provisions and 
conditions of the covenants and agreements contained in defendant's bond 
or policy of indemnity, gave due notice to the défendant, and began suit 
within twelve months after the first dlscovery by the plaintiffs themselves of 
the fraudulent and dishonest acts of the said Nat Poyntz, thereby fuUy comply- 
ing, keeping, and performing ail things in said policy of indemnity or bond 
required of thèse plaintiffs." 

A carefui examination of the foregoing allégation shows that, so 
far as they relate to the bank itself and its oiBcers (other than the 
guilty président and assistant cashier), there is the most positive 
assertion that the knowledge and discovery of the fraudulent ac- 
tions of the Poyntz brothers were not brought home to them until 
May 21, 1894, ard that claim was duly made as provided by the 
contract, and suit was commenced within the 12 months after such 
discoTery. It is argued, however, by the learned attorney for the 
défendant, that the limitation commenced to run from the flrst dis- 
covery of the fraudulent acts made by the bank examiner, on August 
14, 1893. Whatever may be said in support of the contention that 
a receiver appointed by the comptroller under the act of congress 
in such cases ought to be considered as the représentative of the 
bank, so as to charge it with his lâches in the collection of its debts, 
certainly no such contention can be successfully maintained as 
to a bank examiner. He is strictly the officer and représentative 
of the government, and not of the bank. It is further urged, how- 
ever, that the allégations are that the receiver promptly acted upon 
the discoveries of fraud which the bank examiner allèged he had 
made. Thèse averments, however, must be taken in connection 
with the other allégations which show that while the receiver may 
and did hâve notice of fraud committed, of which he properly gave 
notice to the défendant, he did not hâve notice of the character, es- 
tent, and détails of the fraud, or, in other words, he had not made 
such discovery of the frauds as would hâve enabled him to make a 
deflnite claim or bring a suit, and it is only after such a discovery 
that the statute begins to run. Of course, there are cases where 
the insured might be charged with full knowledge of the fraud, 
whether there was actual knowledge of the détails or not, as where 
the insured, after notice of the fact that some kind of fraud has been 
committed, through négligence fails to possess itself of the détails at 
its command. This, however, as we shall presently seo, does not 
apply to this case under the allégations of the déclaration. Thèse 
allégations are that "after due and proper notice of the discovery 
of the fraudulent acts of the said Nat Poyntz was given to the dé- 
fendant by John N. G. Stockton, receiver of said bank, the said de- 
fendant was, through' its agent in Jacksonville, Fia., duly notifled 
that, by reason of the nature and character of the said fraudulent 
and dishonest acts of the said Nat Poyntz, it was impossible to give 
in writing the full particulars of the claim made within three months 
after the discovery," and that the facts were stated showing why it 
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was impossible to get at the knowledge by détails necessary to bring 
the suit within 12 months from the discovery of tlie existence of 
fraud made by the examiner. If the fact thkt the receiver made 
such a statement be taken as true, as it must be on demurrer, the 
truth of the statement itself will be presnmed. The receiver, as an 
offlcer of the government, will be presnmed to hâve done his duty 
unless the contrary appears, although, like a receiver of a court, he 
may, in another sensé, aiso be a représentative of the parties to the 
suit. Even conceding that the receiver was such a représentative 
of the bank as that the limitation against the bank in the contract 
would commence to run from the time when the receiver made a 
fuU discovery of the fraud, there is no admission in the déclaration, 
when fairly construed, which shows any such discovery or knowledge 
on his part; and, without such admission, the défense under the 
Florida statute must be made by plea, and not by demurrer. The 
facts averred in the déclaration, however, are peculiar, and seem to 
take this case outside of the ordinary rule which would make a re- 
receiver the représentative of the bank as to the running of the 
period of limitation in favor of the défendant. 

The pertinent portion of the act of June 30, 1876 (19 Stat. 63), 
under which Stockton was appointed receiver, on August 14, 1893, 
provides that, "whenever the comptroUer shall become satisfied of 
the insolvency of a national banking association, he may, after due 
examination of its afEairs, ♦ * * appoint a receiver, who shall 
proceed to close up such association," etc. The act further provides 
the method of procédure by which the affaira of the bank are to be 
closed up. Instead of closing up the business of the association in 
the method pointed ont by the statute for insolvent banks, the allé- 
gations of the déclarations are that on May 21, 1894, by consent and 
authority of the comptroUer, the bank resumed business, and the 
money and property of the bank were restored and redelivered to 
it. No authority can be found in the statutes for this action of the 
comptroller if the bank were really insolvent. In the light of this 
action of the comptroller, the inference from the allégations is drawn 
that the suspension of payments by the bank "was caused by the dé- 
falcation of the ofïicers against which the défendants had insured 
the plaintiff; that, acting upon the fact of suspension of payments 
and irregularities discovered, the comptroller appointed Stockton 
receiver; that, after giving the affairs of the bank that "due exam- 
ination" contemplated by the statute, he came to the conclusion that 
the bank was not insolvent, and that it was not a case for a receiver, 
as provided by the statute. We hâve no right to infer fi-om the 
allégations of the déclaration that Stockton was anything more 
than a temporary or provisional receiver, who was never fuUy vested 
with the powers intended to be exercised by receiver s of insolvent 
banks. The nature of such a receivership, resulting from the very 
things insured against, made it impossible for the plaintiff to obtain 
the knowledge necessary to make the claim and file suit at an earliei 
date. The character of the policies insuring the ûdelity of the prin 
çipal officers of the bank would prevènt any lâches being attributed 
to the bank by reason of its failure to exercise what, under other 
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cii'cumstances, would be diligence in getting full knowledge of such 
a fraud after tlie lirst suggestion of its existence is made. The facl 
that a majoritj of the directors were arrested and placed in a po- 
sition where they were powerless to protect th.e interests of the bank 
under the allégations of the déclaration raises no presumption 
against them. They are presumed to be the innocent sufferers from 
the acts of the guilty président and cashier until the contrary ap- 
pears, and the failure of the plaintiff to act at once is due to the fact 
that the United States attorney took and kept possession of the 
books and papers of the bank, to be used as évidence in a criminal 
cause. This delay is chargeable to the govemment. Justice re- 
quires that the case should be treated as one in which the running 
of the limitation was stopped by the conduct of the insurer itself, 
since the delay was the direct resuit of the evU conduct from which 
the insurer contracted to protect the insured. 

Although the form of Insurance is of récent origin, it is now set- 
tled that the gênerai rules of construction applicable to ordinary In- 
surance policies are to be applied. Mechanics' Sav. Bank v. Guar- 
antee Co., 68 Fed. 459 ; Suprême Council Catholic Knights of Amer- 
ica V. Fidelity & Casualty Co. of New York, 11 C. G. A. 96, 63 Fed. 
48. The condition of an Insurance policy of this kind providing for f or- 
feitures is to be construed strictly against the company, and liberally 
in favor of the insured. Cotten v. Casualty Co., 41 Fed. 506. Limita- 
tions of the time of bringing suit in contracts of Insurance are not 
to be applied with the same degree of rigidity as statutes of lim- 
itation. Steel V. Insurance Co., 2 C. C. A. 463, 51 Fed. 715; Thomp- 
son T. Insurance Co., 136 U. S. 299, 10 Sup. Ct. 1019. See, also, May, 
Ins. (2d Ed.) § 487; 2 Wood, Ins. p. 1020. Where the performance 
of conditions précèdent are, without fault or lâches on the part of 
the insured, rendered impossible by the acts of the insurer, or even 
by act of God or of the govemment or of the courts, such limitations 
are not to be applied. Thompson v. Insurance Co., 136 U. S. 287, 
10 Sup. Ct. 1019; Semmes v. Insurance Co., 13 Wall. 158; U. S. v. 
Wiley, 11 Wall. 508; Braun v. Sauerwein, 10 WaU. 218; Ang. Lim. 
§§ 44, 45, 99. Applying thèse principles to the facts alleged in the 
déclaration, we are of the opinion that the court below erred in sus- 
taining the demurrer and dismissing the plaintilï's suit, and the 
judgment to that eiïect is theref ore reversed, and this cause remand- 
ed to said circuit court, with instructions to overrule the demurrer, 
and otherwise to proceed in accordance with the views expressed in 
this opinion. 

FARDEE, Circuit Judge (dissenting). The contract of indenmity 
sued on in tMs case contains, among others, this stipulation : 

"That no suit or proceedings at law or in equlty shall be brought or arbltra- 
tion required to recover any amount liereby insured, unless ttie same is com- 
menced and the process served wlthin the terra of twelve months next after 
the first diseovery of any such fraud or dishonesty." 

That this was a valid stipulation, binding upon the parties, ought 
not to be disputed in this court. 
The suprême court of the United States says: 
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"Contracts of Insurance are contracts of indemnlty upon the terms and 
conditions speclfled in tlie policy or policies embodying the agreement of tlie 
parties. For a comparatively email considération, the insurer undertakes to 
guaranty the insured against loss or damage, upon the terms and conditions 
agreed upon, and upon no other; and, when called upon to pay In case of 
loss, the insurer, therefore, may justly insist upon the fullillment of thèse 
terms. If the Insured cannot bring himself withln the conditions of the 
policy, he Is not entitled to recover for the loss. The terms of the policy 
constitute the measure of the Insurer's liability, and, in order to recover, the 
assured must show himself wlthin those terms; and if it appears that the 
contract has been terminated by the yiolation, on the part of the assured, of 
its conditions, then there can be no right of recovery. The compliance of the 
assured with the terms of the contract Is a condition précèdent to the right 
of recovery. If the assured has vlolated or failed to perform the conditions 
of the contract, and such violation or vcant of performance has not been 
waived by the insurer, then the assured cannot recover. It is immaterial to 
consider the reasons for the conditions or provisions on whlch the contract 
is made to terminate, or any other provision of the policy which has been 
accepted or agreed upon: It is enough that the parties hâve made certain 
terms conditions on which their contract shall continue or terminate. The 
courts may not make a contract for the parties. Their function and duty 
consist simply In enforcing and carrying ont the one actually made." Im- 
périal Flre Ins. Co. v. Coos Co., 151 D. S. 462, 14 Sup. Ot. 379. 

The déclaration admits that the first discovery of fraud and dis- 
honesty of the officiai whose honesty was guarantied by the contract 
was in August, 1893. The suit was not brought until Febniary 21, 
1895, more than 18 months after the first discovery of the dishonesty 
and fraud. • This delay in bringing the suit is the main ground for 
sustaining the demurrer in the court below, but it has received scant, 
if any, attention in the opinion of the majority. The contention of 
the plaintifE in error, which is indirectly, if not directly, sustained 
by the opinion of the court, is that because of the appointment of a 
receiver by the comptroller of the ourrency, August 14, 1893, who 
took possession of the bank, its books and papers, and retained pos- 
session until May 21, 1894, the bank during that time was in a quasi 
state of suspension and incapacity, without agents through which to 
act, and unable to perform any corporate function. If this were true 
as a matter of law, it is difflcult to see wherein it would affect the in- 
demnity Company, unless, indeed, the indemnity company was charge- 
able with the suspended animation of the corporation. In connec- 
tion with other matters discussed in the opinion of the majority, it is 
said that the indemnity company, as security for the defaulting of- 
ficiais, was more in fault than the bank; but I take it that, although 
this is in the opinion of the court, it is not the serions opinion of the 
judges, but rather an argumenta tive suggestion. It is to be further 
noticed that the suspended animation for want of agents and cor- 
porate capacity, on account of the receivership, was ended May 21, 
1894, leaving full three months within the year stipulated for the 
resurrected corporation to begin suit within the stipulated limitation. 
As a matter of law, however, the appointment of the receiver by the 
comptroller of the currency in no wise suspended the corporate ca- 
pacity and power to act of the corporation. The appointment of the 
receiver operated merely for the corporation a change of agency from 
the président and directors elected by the stockholders to the re- 
ceiver. The law providing for the incorporation, management, 
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liquidation, and settlement of national banking associations writes 
into the charter of every national banli the provision that in certain 
contingencies the comptroller of the currency may oust the agents 
chosen by the stockholders, and substitute therefor an agent ap- 
pointed by himself, who thereafter fully represents the co;rporation. 

The suprême court of the United States has settled tliat the re- 
ceiver is a proper party to institute ail suits for the association, 
represents both the creditors and the association, and that the bank 
does not cease to exist on the appointment of a receiver. Kennedy 
V. Gibson, 8 Wall. 506; Bank of Bethel v. Pahquioque Bank, 14 Wall. 
3S3; Bank v. Kennedy, 17 Wall. 19; Rosenblatt v. Johnston, 104 
U. S. 462. It has never been contended that the appointment of a 
receiver stops the running of the statutes of limitations of debts 
and obligations due the bank. Why it should under a contract of 
indemnity, I cannot see. 

In Surety Co. v. Pauly, 38 TJ. S. App. 283, 18 C. C. A. 657, and 72 
Fed. 484, it is said that: 

"ïlie first notification to tlie surety company in tlils case, as in the other, 
was sent May 23, 1892, and the proofs of loss transmitted June 24, 1892. 
There was a similar confliet of évidence as to the date when the receiver ac- 
quired knowledge of CoUins' acts of fraud or dishonesty, and the question 
whether notice and proofs of loss were sent vfith reasonable promptness v^as 
left to the juiy under a charge more favorable even to the défendant below 
than was the charge in the O'Brien Case [18 C. C. A. 644, 72 Fed. 470]. In 
View of the évidence and of the instructions glven by the court, plaintifC may 
fairly be given the benefit of the presumption that the jury found discovery 
to hâve been made as late as 'a few days before May 23, 1892.' It is con- 
tended that this was more than six months from the death, dismissal, or re- 
tirement of the employé. The receiver qualified and took possession Decem- 
ber 20, 1891, and Collins dled March 3, 1892. PlaintlfC in error relies upon the 
tact that on November 12, 1891, the bank examiner took possession of the 
assets of the bank, which had suspended payment. That act, however, did 
not operate as a 'disrûissal or retirement of the employé from the service of 
the employer,' whleh is the phraseology of the bond. Collins, on that date, 
suspended the transaction of a banliing business; but the bank still existed 
as a national bank corporation, and Collins was still Its président. If, at any 
time before the receiver took possession, the parties interested in the bank 
had made good its déficit, and the bank examiner had restored the assets, 
no new appointment would hâve been neeessary to put him in the service of 
his employer. The assignments of error covering this point are unsound." 

In that case, in order to hold the surety company liable, it was 
neeessary to décide that the appointment and possession of a receiver 
in no wise suspended the corporation, at least to any such extent as 
to operate the discharge of the employed. In the case under con- 
sidération, in order to hold the surety company, the reverse is neees- 
sary; and this court holds that an en tire incapacity seized the cor- 
poration the moment the statutory receiver took possession. There 
is too much tendency on the part of judges to construe away valid 
provisions in contracts of insurance and indemnity, and thus reach 
some more équitable conclusion. The resuit is much "hard case" 
law, vrhich is mostly bad law, and always variable law. A distin- 
guished judge said in regard to setting aside salvage contracts on 
slight grounds : 

"If a solemn contract, made under the most serious circumstances, llke the 
one under considération, could be repudiated at pleasure by one of the par- 
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tles to It, on such a ground as that inslsted upon hère, no contract could be 
relied upon as blndlng; and ail the law of contracte, affectlng so Jargely the 
affairs of mankind as that law does, wonld hâve to be treated as an idle 
jargon." 

The applicability of this to rulings in insurance cases is apparent. 
In my opinion, the trial judge ruled correctly on the demurrer to the 
déclaration, and his judgment should be aflQrmed. 

As the opinion of the conrt disposes of three cases between the 
same parties, invoMng the same questions, so this dissenting opinion 
is intended to apply in the three cases. 



HATOHER V. UNITED LEASING CO. et al. 

(Circuit Court, D. Colorado. July 14, 1896.) 

No. 3,399. 

Corporations — Reokganization — Liability for Debts. 

A mining company, havlng exhausted its resources and incurred a large 
indebtedness in attempting to develop its mines, leased the same to a new 
corporation formed by the same stockholders under the laws of a différent 
State, The new corporation paid off the debts of the old one, and prose- 
cuted the work for some time, but flnally became iusolvent. Held that, as 
agaiust third persons, the reorganization was a mère change of name, 
without atfecting the ownership of the property, and that the old com- 
pany, as well as the new, was chargeable with a mechanic's lien for labor 
and materials furnlshed to the latter. 

This was a bill in equity by Ernest J. Hatcher against the United 
Leasing Company and the United Mines Company to enforce a me- 
chanic's lien. 

Albert L. Moses and J. R. Smith, for complainant. 
Thomas, Bryant & Lee, for respondents. 

HALLETT, District Judge (orally). This bill was flled in the 
district court of Minerai county on the Ist day of February, 1896, to 
foreclose a mechanic's lien on certain mines in Minerai county, owned 
by the défendant the United Mines (jompany, and leased by that 
company to the other respondent. The work and materials for 
which tiie lien was claimed were furnished to the United Leasing 
Company, the lessee; and the question under considération is whether 
the United Mines Company, the lessor of the premises, can be 
charged with the lien. There is an agreed statement of facts on 
file, f rom which it appears that the United Mines Company in Febru- 
ary, 1895, had exhausted its resources, and was desirous of continu- 
ing the development of its mines. It was indebted to yarious per- 
sons, for work previously carried on, in a sum exceeding |16,000; 
and it sought to raise money for paying this indebtedness, and for 
doing further work. An effort was made to borrow money for the 
purpose, but it was not successful. After much délibération a plan 
was adopted by which a new company was set up, composed of stock- 
holders of the old company, to the extent to which they might be 
willing to take stock in the new company, and to which the property 
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was leased for the tenu of five years. The new company was lo pay 
the debts of tlie old company, and reimburse itself in royalties on ore 
taken from the mine. The new company thus formed was called 
the United Leasing Company. The lease was first made to E. H. 
Keid, dated April 1, 1895, and he assigned to the new company about 
the 13th of the same month. The new company raised a considér- 
able sum of money, paid off the debts of the old company, and carried 
on work in the mine until some time in January, 1896, when it be- 
came insolvent and ceased opérations. TJpon this it seems that the 
matter of organizing the leasing company, and conveying to it a 
leasehold interest in each of the mines, was a device for carrying on 
the work in which the old company had f ailed. The men who organ- 
ized the United Mines Company under the laws of the state of lowa 
f ound themselves unable to go on with that organization, and there- 
upon they made another organization under the laws of West Vir- 
ginia, and, with a name slightly différent from that flrst adopted, 
they went on with the same work for several months, with no better 
success than under the first organization, and then ceased opérations. 
The same men controlled both companies at ail times. They could 
cancel the lease, or enlarge it into a fee, at any time. 

Under the circnmstances, we are unable to see that any change 
was eflected in the ownership of the property by the lease from the 
old company to the new. Between the parties, the instrument was 
good enough. To the world at large, and the people furnishing 
material and labor to one company or the other, there was no change 
of title. It ought not to be said that by a change of organization 
and name the people animating both companies can relieve them- 
selves from any just liability to their creditors. The matter of put- 
ting ofl corporate life under the forms of law bas grown into gro- 
tesque proportions. A change of name in a natural person is re- 
garded with suspicion, but a corporation may do it without reproach. 
We had in this community, some time back, a business man, well 
known to counsel, who is said to haye set up more than 60 différent 
corporations. He did business in the name of ail thèse corporations, 
but never in the name of his birthrlght. What folly in the law to 
bestow on any citizen 60 différent masks to wear at pleasure, with no 
Connecting chain of personal responsibility for anything doue under 
any of them! WTiy should a man be allowed to do business under 
60 différent names, and flnally be absolved from ail personal re- 
sponsibility for anything donc under any of the names? The broad 
absurdities of some of the creeds of corporation law are beginning to 
come into view. A Virginia corporation, owning certain lands in 
the state of Virginia, for which it wished to bring suit in a federaJ 
court of that state, perceived that it had not the requisite citizenship 
to maintain a suit of that character. Thereupon its stockholders 
and ofificers proceeded to organize, under the laws of Pennsylvania, 
a new corporation, called the Lehigh Mining & Manufacturing Com- 
pany, and the suit was brought in the name of that company. A 
question at once arose whether the organization of the latter com- 
pany for the purpose of bringing the suit in the fédéral court should 
be maintained. The suprême court said that the ofiflcers and mem- 
V. 75F.no. 5 — 24 
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bers of the Virginia corporation had "assumed, as a body, the mask 
of a PennsylvaDia corporation, for the purpose, and the purpose only, 
of invoking the jurisdiction of the circuit court of the United States; 
retaining the power, in their discrétion, and after ail danger of 
defeating the jurisdiction of the fédéral court shall hâve passed, to 
throw off that mask, and to reappear under the original form of a 
Virginia corporation; their right in the meantime to participate in 
the management of the gênerai afifairs of the latter corporation not 
haring been impaired by the conveyance to the Pennsylvania corpo- 
ration." Manufacturing Co. t. Kelly, 160 U. S. 337, 16 Sup. Ct. 307. 
The conveyance by the Virginia corporation to the Pennsylvania 
corporation was held to be void, and the whole proceeding for giv- 
ing the court jurisdiction was declared to be ineffectuai. In this 
instance we cannot say that the new company was organized for the 
purpose of avoiding liabUity on the part of the old company to its 
creditors, but the new company appears to be the same as the old 
company, in ail substantial features, and we are able to say that 
nothing shall be gained by a mère change of name. Whether the 
new company shall be called an agent of the old company, or a lessee 
of the old company, it is the same thing, and both are equally liable 
to the complainant. The decree will be accordingly. 



WIEGAND et al. v. CENTRAL R. CO. OF NEW JERSEY. 

(Circuit Court, E. D. Pennsylvania. May 8, 1896.) 

No. 49. 

1. Carriers of Passbngbrs— Liability as to Baggage. 

Tlie omission of a passenger to call for lier tnink untll the day following 
that of arrivai at her destination is, under ordinary circumstances, unrea- 
sonable, and therefore the carrier ceases to be responslble as such, and 
is liable merely as a warehouseman. 

2. Same— Limitation op Liabii.itï. 

The New Jersey statute llmiting the liabillty of common carriers in cer- 
tain respects, does not affect their liabUity as warehousemen in respect to 
baggage left at a station by a passenger. 

8. Same — Limitation of Tickbt. 

In New Jersey, a condition in a railroad ticket restricting the passenger 
to 150 pounds of baggage, and limiting the company's responslbility there- 
f or to one dollar per pound, is InefCectual, in case of loss, in the absence of 
évidence that the passenger's attention was especially called to it. 

The plaintiff, a citizen of the state of Pennsylvania, claimed to 
recover of the défendant, a corporation of the state of New Jersey, 
the sum of |2,500, upon the following cause of action, as set forth 
in her statement: 

The défendant was alleged to be a common carrier of goods and passengera 
over a railroad, and in the course of its business in operating said railroad 
it at the same time and in connection therewith carried on the business of 
a warehouseman as to goods carried over it. It was alleged to hâve received 
for hire and otherwise, as a warehouseman, at Plalnfield, N. J., such goods 
of àll persons which came into its hands, eithër for the purpose of transpor- 
tatlon or of delivery after having been transported over the railroad to the 
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said town of Plainfleld. The plaintiff testiiled that the défendant, tlirough 
Its agent, a Connecting railroad at Phlladelphia, sold her a ticket to Plainfleld, 
which ticket was In the foUowing terms: 

"Station stamped on back to Plainfleld, N. J., via P. & R. and C. B. E. of 
N. J. Form 992. Phlladelphia and Eeading Railroad Company. This ticket, 
with coupons attached, entltles the holder to one flrst-class passage f rom sta- 
tion stamped on back to Plainfleld, N. J. This ticket is void unless officially 
stamped and dated. In selling this ticket for passage over other Unes, Uiis 
Company acts only as agent, and assumes no responsibUity beyond its own 
road. Only 150 Ibs. of baggage allowed each passenger. Oompany's re- 
sponslbility for baggage limited to $1.00 per Ib., unless spécial agreement be 
made. The coupons belonging to this ticket will be void if detached. 

"G. Gr. Hancock, General Passenger Agent. 

"Issued by Philadelphia & Reading R. R. Co. on account of Central Rail- 
road of New Jersey. One flrst-class passage Bound Brook to Plainfleld, sub- 
Jeet to conditions of contract. This coupon is not good if detached. Plain- 
fleld, N. J. 

"Philadelphia & Reading R. R. Co. One flrst-class passage station stamped 

on back to Bound Brook via . Subject to conditions of contract. This 

coupon is not good if detached. Plainfleld, N. J." 

Plaintiff further alleged that her trunk, contalning a lot of valuable arti- 
cles, was accepted as baggage, and a check given therefor. Upon arrivai at 
Plainfleld on July 12, 1895, the plaintiff informed the baggage agent that she 
would send for the trunk the next morning. The trunk and its contents were 
thereUpon placed in defendant's warehouse, but upon a présentation of the 
check the foUowing day the trunk could not be found, and défendant refused 
to deliver It to her upon demand. It was averred that through gross négli- 
gence and carelessness on the part of defendant's employés the trunk had 
been delivered to a stranger, on which account plaintiff claimed to recover 
the value of its contents, wlth damages for mental worry and Inconvenience. 

Webster A. Melcher, for plaintiff 
Samuel Dickson, for défendant. 

BUTUEE, District Judge. The défendant, consenting to a ver- 
dict in the plaintiff's favor, for the sum named in the ticket in évi- 
dence, $150, asked the court to charge, substantially, that the ver- 
dict should be for that sum and no more. The court reserved its 
answer to this request, and instructed the jury to ascertain whether 
the défendant had been guilty of négligence leading to the loss, 
as the plaintiff charges; and if they found such négligence to ren- 
der a verdict for the plaintiff equal to the value of the trunk and 
its contents, with interest, together with such additional sum as 
would compensate the plaintiff. for the time and labor necessarily 
devoted to replacing the property lost. The jury found for the 
plaintiff in $528.23; whereupon the défendant moved for judg- 
ment on the point reserved, and also for a new trial. 

TJnder the defendant's original obligation, as carrier I entertain 
no doubt that it would hâve been liable only according to the pro- 
visions of the New Jersey statute, which it invokes. Brown v. 
Eailroad Co., 83 Pa. St. 316. Q'he requirements of the statute as 
respects notice were fully complied with. The plaintiff sues, how- 
ever, not on the obligation as carrier, but on the defendant's alleged 
obligation as warehouse keeper, which arose, as is charged, after the 
trunk reached its destination at Plainfleld. Until the plaintiff had 
been afforded reasonable time to remove her baggage, the obliga- 
tion as carrier cotitinued. Had she called for it within a short 
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time after its arrivai, and kad failed to obtain it, tlie question 
whether she had called early enough to hold the défendant to this 
obligation — that is, whether she had called within a reasonable time 
— would hâve been for the jury. She did not call, however, till the 
next dayj and such delay, under ordinary circumstances, the courts 
hold to be unreasonable; and consequently that it relieves the car- 
rier of his responsibility as such. He is not however relieved of ail 
responsibility, but is héld to assume the duties of a warehouseman 
thereafter, which impose upon him the obligation to exercise or- 
dinary care over the property. In ail the cases I hâve examined 
the application of this doctrine has been in relief of the carrier. It 
is an invention of the courts, originally intended to confine the 
carrier's responsibility as insurer within reasonable limits. Hère 
the plaintiff seeks to avail herself of it agamst the carrier. As be- 
fore suggested, if she had sued on the original obligation as car- 
rier, she would hâve failed because that obligation terminated by 
reason of her neglect to remove the trunk within a reasonable time. 
She therefore seeks redress under the other, subséquent obligation ; 
and to the defendant's effort to interpose the limitations of the stat- 
ute she answers that it does not apply; that it was intended only to 
modify the severe obligations of common carriers; that it was not 
intended to relieve warehouse keepers against the conséquences of 
négligence. On the trial I inclined to believe this position to be 
Sound; and the considération I hâve given the subject since has not 
convinced me that my flrst impressions were wrong. It is not nec- 
essary to discuss the subject hère; it is suflicient to say that while 
what has been urged in support of the defendant's view has much 
force, my judgment is with the plaintiff. 

As respects the limitation of liability stated in the ticket; I 
think it cannot well be doubted, under the décisions, that it is 
ineffectuai, in the absence of évidence that the plaintiff's atten- 
tion was especially called to it. It was inserted presumably as a 
compliance merely with the provisions of the statute, and under the 
circumstances has no independent effect. The rule for judgment on 
the point reserved must therefore be dismissed. 

The only additional matter urged in support of the rule for new 
trial is, in substance, that there is no évidence of négligence in the 
défendant, which contributed to the loss. I think however there 
is évidence from which the jury might flnd such négligence; and 
the charge of the court refers to it. Of course it cannot be knowD 
where the check was changed by substituting another; and the 
jury Avas at least justifled in flnding that it was done while the 
trunk remained on the platform after night, or that seeing it there 
exposed led to its being done elsewhere. The defendant's rule for 
new trial must be dismissed also. 

The plaintiff too entered a rule for new trial, on the ground snb- 
stantially that she was conflned to a recovery for the value of the 
property lost, with intercst, and of the time and labor expended in ac- 
quiring similar property in its stead. I cannot sustain the complaint 
made on this account. The plaintiff is entitled to compensation for 
the loss resulting directly from the négligence complained of — 
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such loss as the défendant could foresee or contemplate. The cir- 
cumstances are not such as ordinarily attend the deposit of goods 
with warehousemen, where the character and quantity of the goods 
are exhibited; and are accepted and charged for accordingly. The 
défendant knew nothing of the contents of the tnink. The only 
reasonable inference to be drawn was that it contained wearing 
apparel to an amount such as travelers between the points named 
in the ticket ordinarily carry for personal use. The défendant was 
therefore justified in drawing this inference, and cannot justly be 
held to hâve accepted and undertaken to care for any other descrip- 
tion of property, or more of this description. It could not know 
or infer that the plaintiff had her entire wardrobe in her trunk (if 
she had) and that she would consequently be subjected to extraor- 
dinary inconveuience from its loss; or that she was délicate and 
nervous, as she proposed to prove, or was understood to propose, 
and might be and was subjected to great worry and sickness in 
conséquence. It must not be overlooked in this connection that the 
obligation of the défendant in ail such cases as this is, substan- 
tially, forced on the carrier by the traveler's neglect to take his 
baggage away when he should — when the original contract contem- 
plated he would. To hold the carrier responsible under such cir- 
cumstances for more than the plaintifE was allowed to recover in 
this case, would work great injustice. The plaintifl's rule is dis- 
missed. 

I intended to add that I do not find anything to support the as- 
sertion that the défendant delayed the plaintiff in supplying herself 
with am-thing made necessary by the loss of her trunk; or other- 
wise influenced her actions. It requested her to leave tracing the 
trunk to it; but she is not injured by yielding to this request; the 
verdict fully compensâtes for the failure to iind it. 



SCOÏÏ V. CIÏÏ OF NEW ORLEANS. 

(Circuit Court of Appeals, Flfth Circuit. June 9, 1896.) 

No. 474. 

CONTRIBUTORY NEGLIGENCE — QUESTIONS FOR JuRY. 

In an action against a clty for damages from a fall caused by an In- 
equality negligently permitted to exist in a sidewalk, the défense being 
contributory négligence of the plaintiff, it appeared from tlie testimony of 
the plalntifC, who was the only wltness to the occurrence, that he was 
a man of 70 years of âge, but active and in possession of hls faeulties; 
that, having been a soldler, he was aecustomed to walk in a very erect 
position; that while walking through the street where the accident oc- 
curred, with which he was not famillar, he stumbled over an obstruction, 
due to a différence of trom four to six inches in the grade of the side- 
walk; that there had been nothing. to distract his attention or obstruct his 
View for sorae distance, but that the day was cloudy and gloomy, and the 
obstruction lay in the shadow of the gallery of a neighborlng house. HM, 
that the question of plaintitf's contributory négligence was for the jury, 
and that it was error to direct a verdict for the défendant. 
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t. BVIDENCB— OOCURRENCEB SiMILAH TO ThOSE IN IsSUH. 

In an action agalnst a clty for negligently permltting an obstruction to 
exlst in a sldewalk, by means of wWch tbe plalntlff bas been injured, évi- 
dence of slmilar accidents to otber persons, tlirougb the same obstruc- 
tion, l8 admissible. 

8. Bame— Photographs. 

- The différence between the Images produced upon a photographie i)Iate 
and upon the human eye does not render photographs of the place where 
an accident has been caused by an obstruction in a street inadmissible in 
erldence, but bears only upon the eftect of such évidence. 

In Error to the Circuit Court of the United States for the Eastem 
District of Louisiana. 

Percy Eoberts, for plaintif? in errer. 
Samuel C. Œlmore, for défendant in error. 

Before PAEDEE and McCORMICK, Circuit Judges, and SPEER, 
District Judge. 

McCORMICK, Circuit Judge. On April 27, 1895, Louis Hellwig 
brought his action against the city of New Orléans, claiming that it 
was indebted to him in the sum of $20,000, charging as follows: 

"That It Is, and has been for many years past, the duty of sald clty to keep 
the sidewalks or banquettes wlthla Its limlts, and especlally the banquettes 
on Julla Street, in said city, between Camp and St. Charles streets, In good 
and safe condition, and to hâve the same ralsed and leveled to the grade flied 
by the sald clty, and make said sidewalks or banquettes safe and secure to 
pedestrlans. That on the sald 13th of February, 1895, your petitloner was 
walklug from Camp towards St. Charles street, on the sldewalk or banquette 
on the lower slde of said Julla street, and uslng due care, and wlthout fault 
on hls part, when, by reason of the sald breach of duty of said clty, and the 
âangerous condition of sald banquette brought about by said breach of duty, 
he fell heavily to the sldewalk, breaklng hls kneecap, and recelving other 
and severe Injuries from sald fall. That he has ever slnce that fall, and aa 
a conséquence thereof, suffered great pain of body and of mlnd, and become a 
permanent cripple, whereby he lias been damaged in the sum hereinbefore 
elalmed." 

In answer to this pétition, the city pleaded the gênerai issue, and 
that, if the plaintifE was injured as he alleged, the accident that 
caused his injury happened through his gross carelessness and con- 
tributory négligence. On June 4, 1895, there was a trial, and the 
jury, after hearing the pleadings, évidence, and arguments of coun- 
sel, and receiving a charge from the court, retired to deliberate as to 
their verdict, and, after due délibération, returned and delivered 
into court the following verdict: 

"New Orléans, June 4, 1895. 
"We. the jury, flnd for the plaintiflt In the sum of eighty-seven hundred dol- 
lars ($8,700). Isaac B. Ellls, Foreman." 

On Jtme 6, 1895, the défendant moved for a new trial, which mo- 
tion came on for hearing on June 15, 1895, and was argued by coun- 
sel, when the court took time to consider. On November 15, 1895, 
the plaintiif died; and on the 26th of that month his testamentary 
executor, Walter Scott, on due motion and order of the court, be- 
came party plaintiff herein. On December 3, 1895, action on the 
motion for a new trial was announced, and judgment thereon en- 
tered as follows: 
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"On considération, orally assigned, it is ordered that a new trial be granted 
herein, and that the verdict and judgment heretofore entered be annulled and 
set aside." 

On December 17, 1895, the case was again called for trial, and was 
heard before a jury, during the progress of which tke défendant 
made tlie f ollowing motion : 

"On motion of E. A. O'Sullivan, city attorney, of counsel for détendant 
lierelu, made in tlie présence of tlie jury, the évidence both of the plaintiff 
and of the défendant having been closed, and the case submitted, suggesting 
to this honorable court that the évidence elearly shows that the plaintiff bas 
absolutely tailed to malie ont such a case as wlU entitle him to a verdict in 
his favor: (1) Because the évidence fuUy establishes the fact that the ac- 
cident which befell the plaintiff happened in broad dayllght, namely, at 1 
o'cloelî p. m.; (2) that the évidence of the plaintiff hiraself shows that the 
obstruction which caused the injury was apparent: (3) that the flrst view of 
the obstruction that he could hâve obtalned if desiring was from tifty to sixty 
feet distant from the obstruction; (4) that the obstruction, according to the 
évidence, was fully six inches above the level of the ground; (5) that tne 
évidence of the plaintiff himself shows that there was nothing to prevent hls 
having a full view of the obstruction; (H) that the plaintiff nimself testified 
that, had he looked, he would hâve seen the obstruction; (7) that the whole 
testimony of the plaintiff elearly establishes the fact that he was guilty of 
contributory neéligence in not using in an ordinary manner the sensés which 
nature gave him; (8) that the évidence establishes the fact that the plaintiff 
was suft'ering, at the time of the accident, from no mental or physlcal disa- 
bility which would prevent him seeing the inequality of the pavement. It 
is moved that the court does now instruet the jury, in view of the law and 
the évidence goveming this case, to bring in a verdict in favor of the city of 
New Orléans, défendant herein." 

WTiereupon the court charged the jury as follows: 

"Gentlemen of the Jury: Whenever, in a fédéral trial court, the judge, hav- 
ing heard ail of the évidence on both sides, cornes to the conclusion that ail 
reasonable men would, from that évidence, come to the conclusion that either 
one party or the other is entitled to a verdict,— and, of course, it is for the 
judge to décide whether such proof has been made,— it becomes not only the 
right, but the duty, of the judge to direct the jury to flnd for either one side or 
the other, accordingly as the testimony shows. Of course, you are sworn to 
décide according to the law and the évidence. Ordinarily speaking, it is for 
you to pass upon the facts, and it is for the judge to pass upon the law; but 
when a condition of affairs arises, such as that which I hâve described, wheu 
the judge, acting on his sensé of responsibility and ofHcial duty, comes to the 
conclusion that ail reasonable men would, from the évidence submitted to 
them, reach a certain conclusion, then it is hls duty to so charge the jury, and 
direct them to flnd accordingly. Therefore, in cases of this character, your 
responsibility is entirely covered, because, for instance, In this case this 
ruling of mine will be preserved by what Is called a 'bill of exception' ; and it 
will be made elearly manifest that you returned the verdict according to my 
direction, under what I understand to be the law of the case. If I am mis- 
taken, of course, there is a higher tribunal which will correct my error. I 
wish to say to you that in a case of this kind, where the obstruction com- 
plained of is a plain and visible one, where, on the évidence of plaintiff him- 
self, in broad dayllght (it is true, upon a cloudy day), he strikes himself, and 
stumbles against the step, resultlng from the différence in the levels of the 
sidewalks, when there was nothing to distract his attention, and when there 
was no crowd, and nothing going on which would distract liis attention, and 
when this obstruction was more than 60 feet from the corner of this street, 
and when, therefore, he had abundant opportunity, if he had been looking In 
the direction in which he was walking, as men ordinarily look, to hâve seen 
this obstruction,— I say, in a case of that kind, in my judgment, he cannot 
recover; for wjiile it is true that it is the duty of the city of New Orléans to 
maintain its sidewalks in a reasonably safe condition, so that pedestrians can 
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walk along those sidewalks wlthout danger, It Is also a duty Incumbent upon 
every man, at ail times, to use ordlnary care for his own préservation. It 
is the duty of every man, under ail circumstances, to use the sensés which 
nature bas giVen him for liis self-preservation. New, I say that wliere 
a man is not affected by any infirmity of siglit or any other infirmity, and he is 
walking along tlie street, whether tUe weather was cloudy or not (the testi- 
mony hère shows that it was cloudy), and there was nothing between him and 
the différence of this level, and. where there was such an obstruction as is 
shown by the photographs, and where a man, for some reason or other, when 
there is nothing to distraet his attention, goes and injures himself on that 
obstruction,—! say that he has failed to use ordinary care which it is incum- 
bent upon every man to use. I hâve given a great deal of thought to this 
case. It was tried once before, and I kept it under advisement during vaca- 
tion. It is a case iu which, il it was possible to lawfuily compensate this old 
gentleiàan for his sufferings and injuries, I would be glad to do so; but it is 
elear, in my opinion, that he eannot recover, and therefore I charge you that 
you must find a verdict in favor of the défendant." 

In accordance with this instruction, there was a Terdict for the 
défendant. During the progress of the trial, the plaintifE offered to 
introduce the testimony of Alexander K. Finley, Dr. P. V. Waring, 
Mrs. 0. Z. Waring (wife of Dr. Waring), Eichard Montgomery, 
Alexander Westholtz, L. Giovanni, Eufus Hill, and Jçhn Bland, for 
the purpose of showing that préviens to February, 1895, many acci- 
dents, similar to the accident to Hellwig, had happened at the same 
place on Julia street, caused by the same obstruction that caused 
the f ail of Hellwig, which offered testimony the court excluded. 

Among the errors assigned are the following: 

"(1) The court erred In overruling the motion of plaintifi to Introduce testi- 
mony to prove that numerous other accidents, causing injuries to other per- 
sons, similar In character to the sald accident to the said Hellwig, had hap- 
pened at the same place on Julia street, and were caused by the same ob- 
struction, before the said 13th of February, 1895." "(8) The court erred in 
graming the peremptory instruction asked for by the défendant, and in refus- 
ing to submlt the case to the jury, with the instructions prayed for by the 
plaintiff. (9) The court erred In admittlng in évidence, over the objection of 
the plaintiff, certain pictures or photographs alleged to be représentations of 
the inequality in the sidewalk on Julia street, which caused the fall and 
fracture of the kneecap of said Louis Hellwig." 

Of thèse, it is manifest that the one numbered 8 is controlling. 

"Whether there is any évidence tending to prove the averments necessary 
to sustain a recovery is as much a question of law as whether the averments 
are good on gênerai demurrer. What is évidence in the case, and whether, In 
ail the testimony introduced, there is any évidence tending to support eaeh 
of the necessary averments, are questions of law, to be addressed to the judge. 
* * * It is not discretionary with the trial judge, on a trial before a jury 
in the courts of the United States, to submit the case to the jury when the 
whole évidence introduced on the trial is legally insufficient to warrant a 
verdict for the plalntlfE. • * • In the courts of the United States, trial 
judges may grant new trials whenever and as often as in their judgment it 
là necessary to do so, to mete out justice between the parties. Their action 
In granting or refusing new trials eannot be assigned as error. Because of 
their absolute discrétion in this matter, which long expérience has sanctioned 
and found to be wholesome, they may be Indulged and sustained in the ex- 
ercise of a libéral discrétion, though it be a légal, as distinguislied from an 
absolute, discrétion, in deelding before a verdict that the proof will support 
onJy one verdict, and in direetlng the finding accordingly. They may well feel 
free to pursue this course, and should be encouraged to do so in ail cases 
where, in their judgment, only one verdict should be permitted to stand. 
Such action, being subject to review, may be safely taken by the trial judge. 
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and wlll be in the interest of the economy of tlme and money to parties 
litigant and to the public." Southern Pac. Oo. v. Burke, 9 0. C. A. 229, 243. 
60 Fed. 704, 713. 

In Railway Ce. v. Ives, 144 U. S. 417, 12 Sup. Ct 683, Mr. Jus- 
tice Lamar reduced to a formula (which has received, as it deserves, 
gênerai acceptance) the rule to guide trial judges in determining 
when tlie question of négligence or contributory négligence should 
be submitted to the jury. This rule was evidently in the mind of 
the trial judge at the time he gave the instruction in this case. It 
is expressed by Mr. Justice Lamar in the foUowing language: 

"When a giren state of facts is such that reasonable men may fairly differ 
upon the question as to whether there was négligence or not, the détermina- 
tion of the matter is for the jury. It is only where the facts are such that ail 
reasonable men must draw the same conclusion from them that the ques- 
tion of négligence is ever considered as one of law for the court" 

As we view the record in this case, it seems that the négligence 
of the défendant, and its conséquent liability, are conceded, unless 
it is relieved of liability by reason of the alleged contributory nég- 
ligence of Hellwig. It appears that Hellwig was a mân over 70 
years of âge at the time he received the injury, but was well pre- 
served and in possession of ail his natural faculties, to an extent 
not usually enjoyed by men at that advanced âge. He had lived 
in the city of New Orléans 42 years. He was a dry-goods clerk. 
He was employed by the best flrms in the city. His réputation as 
a salesman was good, and he had a large clientèle. On account of 
his former military life, his attitude and walk were very erect. He 
was living at the time on St. Charles street, near Thalia. His tes- 
timony was taken by déposition, aad admitted in évidence in thia 
case. Eeducing it from the questions and answers to narrative 
form, it is, substantially, that about 1 p. m., February 13, 1895, he 
walked up from Canal street, on the right-hand slde of Camp street, 
until he reached Julia street, where he turned to the right, to go 
to St. Charles street; that he walked like any other man walks; 
that he had been for 10 blocks on a level, and, of course, was think- 
ing of nothing obstructive; that, when he had gone 40 feet on 
Julia street, he stumbled, and had a very heavy fall; that he did 
not know at flrst what had caused him to stumble and fall, but, 
when others picked him up, he then for the first time saw that 
there was an abrupt inequality in the grade of the sidewalk at that 
point, the 40 feet which he had passed over being about 4 inches 
lower, up to the Une where he fell, than the sidewalk beyond that 
Une; that he had no recollection of having walked on that side 
of Julia street before this accident; that before that time his at- 
tention had never been called to any inequality or obstruction or 
unevenness on that part of Julia street; that on tuming the cor- 
ner of Camp street, and walking towards St. Charles street, he 
did not observe any obstruction or inequality' in the sidewalk; that 
he was walking erect, with his eyes directed ahead of him, and 
did not suspect that there was any obstruction or inequality that 
would internipt his progress, and the flrst intimation he had that 
there was such an obstruction was when he stumbled, and fell. The 
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inequality in the sidewalk wais in thé shadow of a gallery that ex- 
tended OTer it. The day was very dark and disagreeable. It was 
the day before we had the snow (unusual in New Orléans), and 
snow was in the air, No other witness testifies to the incidents of 
the accident. There is some conflict in the testimony as to the 
extent and character of the inequality in the sidewalk. Hellwig 
puts the différence in the levels at 4 inches. A witness (Aubry 
Littlejohn) puts the mean élévation at 6 inches, taking the plane 
through the center. Alexander Finlay, introduced by the plain- 
tiff, testified that he had taken the measures on the morning on 
which he was examined as a witness; that he made four or five 
measurements ; that near the curb the différence was 6 inches. 
The discrepancy of the two banquettes diminished as it approached 
the center. At 3 feet from the curb, the différence was about 5 
inches; then it went to 4f inches; and flnally, about a little more 
than halfway from the curb to the house wall, it was 4f inches. 
Near the curb, where the discrepancy is greatest, there stood a 
large post, which made it impracticable for any one to walk near 
the curb at that point. It is unnecessary to further narrate the 
évidence on this point. The évidence on the flrst trial having been 
substantially the same, a jury of 12 men presumed to be intelligent 
and impartial, guided by proper instruction from the court, found 
in effect, that Hellwig had not been grossly careless, nor contrib- 
uted by his négligence to his injury, and expressly that the plain- 
tiff was entitled to recover for his injury. When a motion for a 
new trial was presented and heard, the judge took time to con- 
sider. In our opinion, the case shoiild hâve been submitted to the 
jury; and, because this was not done, the judgment of the circuit 
court must be reversed. 

In View of another trial, we observe that the flrst error assigned 
is, in our judgment, well taken. The testimony oflered should hâve 
been received. 

Touching the ninth error assigned, the counsel for the plaintiff 
contends that the photographs should not hâve been admitted in 
évidence over objection, submitting, as the sedond ground for his 
contention, the following: 

"I malntain, in the second place, that they were not admissible, for the 
stlU graver reason that they do not tell the story told by the human eye. 
ïhe représentation of an object which they give to the mind Is one thing, whlle 
that given to the mind by the eye, in a case like this, is qulte a différent thing. 
In other words, the picture they made to the appréhension Is not the picture of 
the obstruction In this case made to the mind by the eye. And the rationale 
cf this is plain enough. There is little analogy between a photographie plate 
and the retina of the human eye, and hence, as eommon observation teaches 
us, the imaging capacity and the character of the imaging performance of tho 
former afford no Just criteria of the imaging capacity and performance of the 
latter. Let me illustrate: * * * An ancient manuscript, subjected to the 
analysis of a photographie plate, will yleld up mysteries of inscription abso- 
lutely unsuspected by the eye. ïhe skin of a human face, which under the 
microscopie inspection of a physician is smooth and absolutely free from 
éruption, under the pltiless révélation of a photographie plate may be fouud to 
be dense with the pustules of smallpox. Now, this wlde différence between 
the imaging capacity of a photographie plate and the retina of the eye 
equally obtaJns as to the character of thelr imaging performance. We thus 
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find, for example, that the shadows of an object photograpHed (when they are 
cast in the direction of a caméra immersed in a dimmer light tlian that pre- 
vailing bej'ond or immedlately on the fm-ther side of the object from the 
caméra) appear in the picture on the photographie plate much deeper than iu 
the image of the same object reflected on the retina; thereby causing the 
image on the photographie plate to produce on the mlnd an impression of 
greater size, solldity, and obviousness in the object than that produced on 
the mlnd by the image of the object formed on the retina. How irrational, 
therefore, to measure the human eye by the same crlteria of judgment that 
we measure the caméra; and hence how unjust to hold the retina to the 
same capaclty of Imaglng, and to imaging with the same depth of shadows 
and shades in the picture Imaged, that the photograph Is held to. The photo- 
graph gives the story told to (or the efflgy made on) the photographie plate of 
the caméra by the object. On the other hand, the picture the eye sees and 
communlcates to the mlnd Is the image the object maies on the retina. AU 
that a man can be held to a responsibillty for seeing, therefore, in respect to 
any particular object brooight within his field of vision, Is the image the object 
makes on his retina, and net the Image It malves on the vastly more sensitized 
plate of the caméra. Apply thèse conclusions to the facts in the présent case; 
The évidence shows that the obstruction or inequality pictured by thèse photo- 
graphs M-as under the shadow of a low gallery; that the caméra used in tali- 
Ing the photographs was in front of the obstruction, In the direction of the 
corner of Julla street,and situated under the gallery, where the light was much 
dimmer than the light on the other side of the obstruction, shining down in a 
Sharp, smitlng way immediately on the other side of the obstruction, from 
the open sky. through a breach or interval in the roof of the gallery. The ef- 
feet of that comparatively sharp, partial, and concentrated light Immediately 
on the other side of the obstruction had the effeet of casting a shadow on the 
side of the obstruction next the caméra, whlch, as represented in the photo- 
graph, is so much deeper than that represented In the picture on the retina 
that the mlnd is thereby impressed with the idea of much greater slze, solidity, 
and obviousness in the obstruction. In such a case, therefore, it would seem 
that the testimony in respect of the appearance of that obstruction, as given 
by its photograph, must be, to a certain extent, false testimony, and hence 
should not hâve been admltted in évidence." 

We cannot concur fully in this view of the question, and hence 
hold that the court did not err in overruling the objection, and in 
considering the objection as going to the effeet of the testimony, 
and not to its admissibUity. There is, howeyer, much force in the 
suggestions of the counsel, and touching the effeet of this testi- 
mony the jury should be, fully and carefuUy instructed, and warned 
against its liability to mislead. 

We do not deem it necessary to notice the other errors assigned, 
as the issues they represent may not, and most probably will not, 
axise on another trial. The judgment of the circuit court is re- 
versed, and the cause remanded, with directions to that court to 
award a new trial, and otherwise proceed in the case in accordance 
with the Tiews expressed in this opinion. 



INTEGRAL QUIOKSILVEK MIN. CO. v. ALTOONA QUIOKSILVBE 

MIN. CO. 

(Circuit Court of Appeals, Ninth Circuit. June 8, 1896.) 

No. 280. 

1. Water and Watkr Rishts — Appropriation and Abandonmbnt. 

Abandonment by the appropriator of a water course or ditch, where the 
nouuser has existed less than tive years, occurs under the California stat- 
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ute (Clr. Code, IS 1410, 1411) only i/fhèQ there Is a concurrence of act 
and Intent. Ylelding np of possession and nonuser are eTldence of aban- 
donment, but thla évidence may be rebutted by showlnR that there waa 
no Intention to abandon. Utt v. Frey, 39 Pac. 807, 106 Cal. 392, foUowed 
Smith V. Hawliins (Cal.) 42 Pac. 453, distinguished. 
S. Ejeotment fob Ditch and Watbb Riohts— When Lies. 

Ejectment was brought to recoTer a certain ditch and the water rights 
appurtenant thereto, descrlbed as the "Boston Ditch," talîing water from 
"Crow creeli, and runnlng thence across Wiltz ravine, and talîing the 
water therefrom, and extending thence and theref rom to the said Altoona 
Quicksllver Mines." Eeld, that this was a suit, not for an incorporeal 
hereditament merely, but for the ditch Itself, and that the action of 
ejectment wonld therefore lie. Keed v. Spicer, 27 Cal. 58, Canal Oo. y. 
Kldd, 37 Cal. 282, and Mitchell v. Mining Co., 17 Pac. 246, 75 Cal. 4&4, fol- 
lowed. 

In Error to the Circuit Court of the United States for tlie Northern 
District of Oalifornia. 

This was an action of ejectment, brought by the Altoona Quick- 
silver Mining Company against the Intégral Quicksilver Mining 
Company, to recover a certain ditch and the water rights appurte- 
nant thereto. In the court below, there was a verdict for plaintiff, 
and, to review the judgment entered thereon, the défendant sued out 
this writ of error. 

E. W. McGraw, for plaintiff in error. 
C. W. Cross, for défendant in error. 

Before GILBERT and EOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge. The plaintiff in error was the défend- 
ant in an action of ejectment in the court below, brought by the de- 
fendant in error, as plaintiff, to recover the possession of a water 
ditch known as the "Boston Ditch," in Trinity county, Cal., alleging 
that the plaintiff in the action was the owner of said ditch, and had 
been in the possession thereof for 15 years, when, upon August 29, 
1893, the défendant wrongfully ousted him therefrom. The défend- 
ant in the action claimed title to the ditch, and spécial ly pleaded 
that the plaintiff had abandoned the ditch and water right; and 
thereafter, and about May 2, 1892, the défendant had duly located 
and taken possession of the same as its own, and had since held the 
same. The action was tried before a jury, and a verdict was ren- 
dered for the plaintiff. To review the judgment thereupon entered, 
the plaintiff in error sues out this writ. 

The assignment of eiTor principally relied upon is that the court 
erred in instructing the jury upon the subject of the alleged abandon- 
ment of the ditch by the plaintiff in error, as f oUows : 

"To abandon such right is to relinquish possession thereof without any 
présent intention to repossess. To constitute such an abandonment, there 
niust be a concurrence of act and intent, vlz. the act of leavlng the premises 
or property vacant, so that it may be appropriated by the next corner, and 
Intending not to return. Tlie mère Intention to abandon, If not coupled witli 
yielding up possession or cessation of user, is not sufficient; nor will the non- 
user alone, without an intention to abandon, be held to amount to an aban- 
donment. Abandonment is therefore a question of faet. Yielding up posse». 
Bion and nonuser are évidences of abandonment, and, under many circum- 
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rtances, sufflclcnt to warrant the déduction of the ultlmate fact of abandon- 
ment. But it may be rebutted by évidence which shows that, notwithstand- 
Ing such nonuser or want of possession, tbe owner did not intend to abandon 
It." 

It is nrged that this is not a correct exposition of the law of Cali- 
fornia, as expressed in the provision in the following sections: 

Section 1410 of the Civil Code of California: "The right to the use of run- 
ning water flowing in a river or stream or down a caiion or ravine may bô 
acquired by appropriation." 

Section 1411: "The appropriation must be for some useful or bénéficiai pur- 
pose, and when the appropriator or his successor In Interest ceases to use It 
for such a purpose his right ceases." 

One of the most récent décisions of the suprême court of the state 
of California construing thèse provisions is found in Utt v. Frey, 106 
Cal. 392, 39 Pac. 809, where the court said: 

"The right which is acquired to the use of water by appropriation may be 
lost by abandonment. To abandon sucli right Is to relinquish possession 
thereof without any présent intention to repossess. To constitute such aban- 
donment, there must be a concurrence of act and Intent, viz. the act of leav- 
Ing the premises or property vacant, so that it may be appropriated by the 
neit corner, and the intention of not retuming. • • * The mère Intention 
to abandon, if not coupled with yielding up possession or a cessation ot user, 
Is not sufEcient; nor will the nonuser alone, without an Intention to abandon, 
be held to amount to an abandonment. Abandonment is a question of fact 
to be determined by a jury, or the court sittlng as such. Yielding up posses- 
sion and nonuser is évidence of abandonment, under many eircumstances, suf- 
flcient to warrant the déduction of the ultimate fact of abandonment. But 
It may be rebutted by any évidence which shows that, notwithstanding such 
nonuser or want of possession, the owner did not Intend to abandon It." 

It is çontended by the plaintiiï in error that a more récent décision, 
in the case of Smith v. Hawkins (Cal.) 42 Pac. 453, modifies the 
doctrine of Utt v. Frey, and so far limits the rule there announced 
as to hold that continuons nonuser for the period of five years, no 
matter what may hâve been the intention of the owner, cperates as 
an abandonment of the right. In that case the court said : 

"In thls State, five years is the period lixed by law tor the ripening of an 
adverse possession Into a prescriptive title. Five years is also the period de- 
clared by law after which a prescriptive right depending upon enjoyment is 
lost for nonuser; and, for analogous reasons, we consider It to be a just 
and proper measure of time for the forteiture of an appropriator's rights for 
a failure to use the water for a bénéficiai purpose. Considering the necessity 
of water in the industrial affalrs of this state, it would be a most mischievous 
perpetuity which would allow one who has made an appropriation of a stream 
to retain Indeflnltely, as against other appropriators, a right to the water 
therein, while falling to apply the same to some useful or bénéficiai pur- 
pose." 

We flnd it unnecessary to décide whether or not, under this latest 
expression of the views of the suprême court of California, the 
charge of the court to the jury was erroneous. Upon a careful in- 
spection of the testimony which is presented in the bill of exceptions 
conceming the question of the abandonment of the water right by 
the défendant in error, we are unable to flnd that any witness testi- 
fled to a continuous nonuser of the ditch for a period of flve years 
before the plaintiiï in error took possession. There are several wit- 
nesses upon the subject, and their testimony is more or less vague, 
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and some of them testify to a nonuser of a portion of the ditch at 
différent periods, and in one instance for as long a period as ten 
years; yet tliere is no witness wiio testifles that th.e wliole of the 
ditch was unused by tàe défendant in error, or by its tenants or 
lessees, at any time continuously for flve years. tlnder this state 
of the eyidence, the conclusions of the suprême court of Califomia' 
in Smith v. Hawkins had no bearing upon the case. The only ques- 
tion for the jury to détermine in that connection was whether or 
not there had been an abandonment of the ditch from the fact of 
failure to use the ditch at varions periods shorter in duration than 
flve years, and the question was therefore one purely of intention 
upon the part of the défendant in error. This question was properly 
submitted under the charge, which follows closely the Unes of the 
décision in Utt v. Frey. 

The contention of the plaintiff in error that the court erred in 
denying certain instructions to the jury, requested by the plaintiff 
in error, concerning the effect of the intention to abandon the use 
of water not accompanied with the actual abandonment, or the non- 
user thereof withont the intention to abandon, and that the use must 
be actual and for some bénéficiai purpose, is met by the fact that 
the charge as given suffiiciently covers, we think, the points covered 
by the requests. 

The plaintiff in error insists that this action must be dismissed 
for the reason that ejectment does not lie to recover a water course 
and water rights; that the right to the use of water is an incorporeal 
hereditament; and that a ditch is but an excavation in the ground, 
and is a water course, since it is a channel or canal for the convey- 
ance of water. It is true that the text-books are unanimous upon 
the proposition that an action of ejectment will not lie for a water 
course or a rivulet. Pom. Water Eights, § 75; Newell, Ej. 54; 
Adams, Ej. 22; Gould, Waters, § 471. The reason of the rule is 
said to be the impossibility of delivering possession of a thing which 
is transient and always running. 

The leading and almost the only décision referred to as authority 
for the rule is the case of Challenor y. Thomas, Yel. 143, in which 
the court said: 

"Rivulus seu aquse cursus doth not lie In demand, nelther doth a praeclpe 
lie of It, nor can llvery of seisin be made of It, for non moratur, but Is ever- 
flowing; nor can exécution by habere fac. seislnam be made of It, for It Is not 
constant to be put In possession. • * * If the land under the river or 
water does not belong to the plaintiff, but the river only, then, on a disturb- 
ance, his remedy is only by action on the case on any diversion of it." 

In Newell on Ejectment (page 54) it is said: 

"But, if the land over which the water course or rivulet runs belongs to the 
claimant, the water course may be recovered by brlnging the action for so 
much land, by the proper description, covered with water." 

The property described in the complaint in this case is that cer- 
tain ditch, and the water rights appurtenant thereto, described as 
the "Boston Ditch," taking water from "Orow creek, and ruiming 
thence across Wiltz ravine, and taking the water therefrom, and 
extending thence and therefrom to the said Altoona Quicksilver 
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Mines." Does the description cover property for which ejectment 
may be had under the law oî California, as interpreted by the courts 
of that State? 
Mr. Pomeroy, in his work on Water Eights (section 59) says: 

"There is, of course, a plaln distinction between the apprcprlator's rlght to 
the water whlch he dlverts and his right to the canal, ditch, réservoir, or 
other structure through whlch the water is conveyed. A dltch or canal itself, 
used for conveying the water to a mine or elsewhere, Is not a mère easement 
or incorporeal hereditament; it is land." 

In Reed v. Spicer, 27 Cal. 58, ejectme;it was brought to recover 
possession of tlie "Mountain Brow Water Company's ditch, con- 
sisting of dams, ditches, flumes, and réservoirs used for mining and 
irrigating purposes." The plaintiff claimed title through deeds 
which described the ditch and 10 feet additional on each side of it, 
but the défendant claimed thurough a prior conveyance, which grant- 
ed to him ail the right of way in and upon the land owned by the 
said party of the second part, "in and to, in, to, and for, the ditch 
called "Mountain Brow Company,' together with the privilège of 
building a dam across Little John's creek." In construing the de- 
fendant's deeds, the court said : 

"The Interest intended to be conveyed la literally a right of way. There are 
two independent descriptions of the way: First, by name, a way to, in, and 
for the ditch called 'Mountain Brow Company'; second, by indicating the land 
whlch the way crosses, namely, land owned by Spicer. * * * Substan- 
tially the conveyance was of the ditch, for there can be no distinction taken 
between a right of way in a ditch or for an existing ditch and the ditch Itself. 
* * • K a mining ditch Is to be regarded as a mère easement or incorporeal 
hereditament, it would foUow that thls action could not be malntained." 

In the case of Canal Co. v. Kidd, 37 CaJ. 282, the complaint de- 
scribed the property in litigation as "water rights, with the right 
to divert waters by means of a dam then in course of construction, 
in, to, and through a canal then projected and surveyed, extending 
from the dam down the easterly side of the South Yuba river, and 
embracing, for the distance of 840 rods in leugth, the sarae land, and 
the whole thereof, whereon is erected the canal known as the 'South 
Yuba Canal' "; and alleged that the "plaintiff was the owner of and 
in possession of said water right, and of its said site, for a dam, and 
of its dam in cor.rse of construction, and of its said site for a canal 
and canal thereon, projected, surveyed, and commenced," and that 
the défendants, with force, entered upon the possession of said 
property, and expelled the plaintiff therefrom, to his damage, for 
the recovery of which the action was brought. Coupled with the 
action, there was a prayer that the plaintiff be adjudged the owner 
and entitled to the possession of the property, and that the défend- 
ants be enjoined from interfering therewith. It was held that, 
though the action was in form for trespass at common law, the 
averments were broad enough to entitle plaintiff to a judgment for 
possession. The court said: 

"If an action of trespass is not suflicient, it is plaln that an action to re- 
cover possession of the dam site and dam in process of construction, and of 
the canal site and canal thereon projected, surveyed, and commenced, would 
afford a complète and adéquate remedy " 
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In Mitchell v. Mining Co., 75 Cal. 464, 17 Pac. 246, the action 
was one for the recoyery of the possession of a canal or ditch and 
water rights, and for damages for withholding the possession there- 
of, coupled with a prayer for the appointment of a receirer, and for 
Buch other and further relief in the premises as should be just and 
équitable. There was no demurrer to the complaint, and the trial 
proceeded, and the case was adjudicated upon the theory that it 
was an action to recover the land and the rents, issues, and profits 
thereof. The property in suit was thus described: 

"Ail the canal and works Isnown as the 'Amador Canal,' situated In the 
county of Amador, commencing at the north side of the north fork of the 
Mokelumne river, at a point where sald canal taps and takes the waters of 
sald north fork, about 200 rods above the point which is known as 'Fine Log 
Crossing'; thence, runnlng in a westerly direction, down the north side of 
the sald stream, about 18 miles, more or less, to a tunnel, and to the placer 
mines in the viclnity of Slabtown; from thence, through a tunnel, in a gênerai 
northwesterly direction, following the siuuoslties and meanderings of said 
canal, 22 miles, more or less, to a point on Tanner's Eanch, in the town of 
Sutter, Amador county, and in the vleinity of the Amador Mine,— together 
with ail the flumes, ditches, and branch ditches, Iron pipe, aqueducts, build- 
ings, cabins, réservoirs, dams, and tunnels belonging to said works; and also 
ail franchises, rights of way, and ail water rights, and ail locations for the 
taking of water, with the right to the waters of said north fork of the 
Mokelumne river." 

Thèse décisions are sufacient to establish the doctrine that in 
California, at least, recovery may be had in ejectment of property 
such as that described in the complaint in this case. No demurrer 
was made to the complaint in the court below, nor does it appear 
that the point hère presented was made either on the trial below or 
in the assignments of error. We hare given the question the same 
considération, however, to which it would hâve been entitled had 
timely objection been made. TJndoubtedly, the plaintifE in eject- 
ment, suing for property described as that which is sued for in this 
case, wiU, upon his judgment, acquire possession of the ditch where- 
in the water runs, and of the water running therein, and of the soil 
beneath, as well as the banks that hold it. If the défendant de- 
sired a more accurate description of the property in controversy, 
he had his remedy by a motion to make the complaint more spé- 
cifie. We flnd no error for which the judgment should be reversed, 
It is therefore afiinned, with costs to the défendant in error. 



MONTANA CO., Limited, v. GBHRINO. 

(Circuit Court of Appeals, Ninth Circuit. June 19, 1896.) 

No. 245. 

"Watbb and Water Courses— Apphopkiaïion for Irrigation— Sobskquent 
Appropriation for Mtnino. 

The right of one who has approprlated water for the purpose of irri- 
gating his land is not interfered with by a subséquent appropriation by 
another for mlnlng purposes. at a point further up the stream, unless 
such use Impairs the value of the water to the prior approprlator for the 
particular purpose of his appropriation, namely, that of irrigation. 
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2. Same— Damage bt Tailinos and Débris. 

An appropriator of water for use In connection wlth the opération of a 
quartz stamping mlll Is bound to so use the water as not to Infrlnge the 
rights of a prier appropriator for Irrigation purposes, and Is therefore 
llable to the latter for any injury to the land by the discharge into the 
stream of tailings or other débris from the mlll. What détérioration in 
quaJity would injurlously affect the water for irrigation Is a question for 
the jury. 

In Error to tlie Circuit Court of tlie United States for the District 
of Montana. 

Thls action was originally brought in one of the courts of the state of Mon- 
tana, to recover a judgment for damages, ànd also an injunetion restraining 
the défendant to the suit from continuing the acts complalned of. The de- 
fendant, being a foreign corporation, procured the transfer of the suit from 
the state court to the United States circuit court for the district of Montana, 
and in that court the plalntiff recast his pleadings so as to conform to the 
rules of practice prevailing In the f edei-al courts. In hls complaint there 
filed, and upon which the case was tried In the court below, the plalntiff al- 
leged hls ownershlp of certain described agricultural land occupied by him- 
self and family as a homestead, and which he cultlvated and farmed; that 
through hls tract of land flows a stream of water called "Silver Oreek," and 
that the plalntiff aequired, and ever since the year 1865 bas held, the right 
to use 100 inehes, statutory measurement, of the waters of that creek, for the 
purpose of irrlgatlng his land, which, without sueh irrigation, would be, to 
a large extent, worthless; that the right so aequired and held by the plalntiff 
In and to the waters of SUver creek were to such waters in their natural and 
pure condition; that the défendant company is engaged in the business of 
quartz mining; that its mlll is situated on Silver creek, about 10 miles above 
the land of the plalntiff, and that its ores are crushed in the mill by stamps 
through the use of water; and that the waters used by the company in 
its erushing process are the waters of Silver creek; and that, in and about 
the erushing of its ores, the défendant company has, for three or four years 
last past, and yet is, using the waters of Silver creek, taking them from the 
stream in their pure and natural condition, and retuming them again to 
the stream at points Immediately below the mill; and that when so returned 
to the channel of the creek, after passing through the mill, the waters are 
charged and laden with sédiment and tailings; and that the sédiment 
and tailings so discharged into the creek, by reason of the carelessness and 
négligence of the company in failing to properly crib and settle the same, and 
of the defective appliances used by the company theretor, are carried down 
the stream, and thereby to and upon the land of the plalntiff; and that the 
water of the creek, when It reaches the land of the plaintiff, by reason of 
belng charged with débris, is wholly uniit for irrlgatlng purposes, and, when 
spread upon the land of the plalntiff, the sédiment Is deposited, and has been 
so deposited during the time specifled, in many places to a depth of two 
feet, coverlng the plaintiff's meadow land, destroying the natural grasses, 
rendering the same worthless and unproductive, and fiUing the plaintiff's 
irrigating ditches, and destroying their usefulness; and that the rights of the 
plaintiff to the waters of Silver creek were aequired many years prior to 
any use of the waters or right to the use of the waters of that creek by the 
défendant company; and that, by reason of the acts alleged, the plaintiff 
has suffered damages during the years 1889, 1890, and in 1892, up to the 
commencement of the suit, to his crops and his land, to the extent of $500 a 
year. And, by way of supplemental complaint, the plaintiff alleged that he 
has been further damaged by the continuation o£ the alleged illégal acts of 
the défendant company down to and includlng the month of September. 
1892, in the further sum of $2,500. ïhe answer of the défendant company 
put in issue ail of the facts so alleged by the plaintiff, except the fact that 
the défendant company used the waters of Silver creek in its quartz mill, 
and, in that connection, avers that at varions points on its own premises 
along Silver creek, and above the land described in the complaint of the plain- 
tiff, the défendant company has erected a séries of dams and réservoirs, 
V. 75 F. no. 5 — 25 
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whereby the tailings, sand, etc., from its quartz mill are held back and Im- 
pounded so that the waters of Silver creek, when they flnally Icave the 
premlses of the défendant company, though somewhat discolored by use by 
the défendant In its quai-tz mlll, are reasonably fit for the irrigation of 
agriçultural erops, and that the waters are not sufficiently eharged wlth 
sand or tailings from the mlll to materlally injure the meadow or land of 
the plaintiff when used thereon for irrigation. The answer further avers 
that at ail times since the plaintiff lias had.any right to the use of the waters 
of Silver creek, if such right he ha s, the waters of that' stream hâve been 
used for mining purposes at points above his land, and hâve at ail times 
since plaintiff had any right thereto carried down to his land more or less 
sand and sédiment resultlng from their use for mining purposes. The answer 
further avers that during the month of June, 1892, a cloud-burst oceurred 
near the head of Silver creek, causlng an extraordinary and unprecedented 
flood thereln, and that by reason thereof, and by reason of an unusual and 
extraordinary rainfall which prevailed at or about that time, the dams and 
réservoirs oî the défendant company were, without the fault or neglect of 
the défendant, partlally washed out, whereby a quantity of the sand and 
tailings from the defendant's mlll, together with large quantitles of tailings 
from placer mining opérations carried on in the gulch through which Silver 
creek flows, were washed down the stream; that the gulch of Silver creek, 
iov several miles above the land described in the plaintiff's complaint, was 
placer mining ground, and had been mined by divers placer miners, none of 
whom were connected with the défendant company, and that the tailings 
from such placer mining opérations were deposlted in and along the channel 
of the stream at points above the premlses clalmed by the plaintiff; that 
large quantitles of such tailings, together with some of the sand, gravel, 
and tailings from the defendant's mUl, were deposlted and lodged on the 
premlses described In the complaint by the flood mentioned! and, on its 
information and belief, défendant allèges that thls, and none other, consti- 
tutes the trespass and the wrongs and grievances complalned of by the plain- 
tiff. The défendant company, by its answer, set up the further défense that 
any cause pf action which the plaintiff has or clalms accruing prior to the 
16th day of May, 1890, Is barred by the provisions of section 42 of chapter 
3 of the Code of Civil Procédure of the State of Montana. 

The court below Instructed the jury, among other things, that, in order 
for the plaintiff to recover, It was incumbent upon him to establish, by a 
clear prépondérance of proof, that between the 16th day of May, 1890, and the 
30th day of September, 1892, his premlses were damaged by sand, débris, or 
tailings from defendant's quartz mill, exclusive of the amount of such 
tailings, sand, and débris as was deposlted thereon by the flood of June, 
1892. Such damage as oceurred to the plaintiff prior to May 16, 1890, the 
jury was told, was barred by the statute of limitations of Montana; and for 
such damage as was caused by the extraordinary flood of June, 1892, the 
court instructed the jury the défendant company was not responsible. Of 
this the plaintiff in error does not complain; but it does complaln of the re- 
fusai of the court to glve thèse instructions to the jury, which it requested: 
"(1) The plaintiff claims that, at the date of his appropriation of the waters 
of Silver creek, they were in their natural and pure condition. If you should 
flnd from the évidence in this case that such was the fact, this would not 
confer upon the plaintiff the right to hâve such waters always remain in 
such natural and pure condition. His right to the use of such waters was 
Umited by the use for which he appropriated it. According to the allégations 
of his complaint, this appropriation was for the purpose of irrigatlng the 
premlses mentioned and described in the complaint, and it therefore follows 
that persons havlng occasion to use the waters of Silver creek above him 
for mining, milling, irrigatjng, or any other legitimate purpose may do so 
even though, as to plaintlffr they may be subséquent approprlators, providing 
they do not materlally deteriorate the waters of said stream, so as to render 
them unflt for the purposes for which the plaintiff or his predecessors in 
Interest appropriated them, to wlt, for the purpose of irrigatlng sald premlses. 
If, therefore, you should flnd from the évidence In this case that the défend- 
ant, after using the waters of said Silver creek in its quartz mill, by means of 
Its dams and réservoirs built for that purpose, Impounded its tailings so that 



MOSTANA CO. V. GEHKING. 387 

the -naters of said stream,. wlien they finally left défendant' s premises, were 
reasouably fit for irrigating plaintlfC's premises, and were not materially unflt 
for such purposes, then thé plalntlfC bas no cause of action, and your verdict 
will be for the défendant. (2) The court further instmcts the jury that 
while the law thus permits the use of water by a subséquent appropriator, 
and will not interfère with his use thoreof at the instance of a prior ap- 
propriator so long as, by such use, the waters of the stream are not materially 
impaired for the uses for which the prior appropriator took them up, it fixes 
no standard by whieh to détermine the degree or quantity or impairment 
which will entitle him to recover damages therefor. It wisely leaves the 
question as to what détérioration In quality will be an Invasion of the rights 
of the first appropriator to dépend on the spécial clrcumstances of each case. 
In other words, it is a question of fact for the jury whether the use of the 
waters of Silver creek by the défendant in its quartz mill, and af ter the same 
has been settled in the dams and resei^oirs of the défendant as shown by 
the testimony, are so Impaired in quality as to be unsuitable for the Irriga- 
tion of plaintifC's premises, or materially impaired for such purposes. If 
you should find from the évidence that the waters of said Silver creek, 
after so being used by the défendant, were not materially impaired for such 
purposes, your verdict should be for the défendant." The plalntifC in error 
exeepted to the action of the court below in refusing to give thèse instruc- 
tions. It also exeepted to the action of the court in giving, wlthout qualifica- 
tion, the following instruction: "The questions you are called upon to dé- 
termine are: First. Was the irrigating ditch and land of plaintiflC, and the 
grass grown thereon, damaged on account of any tailings from defendant's 
mill deposited in the waters flowing down Silver creek, conveyed to the said 
irrigating ditch and to the said land? Was this done on account of any négli- 
gence of défendant? If the défendant dumped its tailings Into said Silver 
creek, and allowed them to be carried down said creek, and to be deposited 
on the land of plaintiff, wlthout any attempt to restrain them, it does not 
appear that it had any right to do so. If it attempted and undertook to crib 
and impound them, then it was required by law to exercise that care and 
prudence which a man of ordinary prudence would exercise In cribbing and 
Impounding tailings so as to prevent them from flowing upon his own land. 
* * *" The court below also gave to the jury this instruction, among 
others: "The jury are instructed that a party suing for damages to his prem- 
ises must establish, by a clear prépondérance of the évidence, that his prem- 
ises were damaged by the wrongful acts of the défendant, and must furnish, 
by his testimony, évidence showing, or tending to show, that the premises 
owned or occupied by him were impaired In value, and the extent thereof, 
before he is entitled to recover more than nominal damages. * * *" The 
jury found in favor of the right of the plaintiff, and assessed his damages at 
$002. 

Cullen & Tool, for plaintiff in error. 
Tool & Wallace, for défendant in error. 

Before GILBEET and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

EOSS, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

The right acquired bj the plaintiff in and to the use of the waters 
of Silver creek was prior in time to any use of those waters by the 
défendant company. The right thereto acquired by the plaintiff was 
for the purpose of irrigating his land. That right could not be 
interfered with by any subséquent appropriation or use of the 
waters of the stream by the défendant company. At the same time, 
the plaintiff's right was not, and could not be, invaded by any subsé- 
quent appropriation or use of the waters of the creek which did not 
impair the use of those waters by the plaintiff, to the extent of their 



388 75 FEDERAL REPORTER. 

appropriation by àim, for the purposes for which. he made the appro- 
priation, namely, for irrigation. Tàe def endant's sijibseqiient ap- 
propriation and use of the waters of tlie stream was, however, con- 
trolled by the maxim, "Sic utere tuo ut alienum non Isedas." For 
any injury done to the plaintiff's land during the time limited by, and 
with the exception stated in, the instructions of the court below, by 
the discharge into the stream of tailings or other débris from the 
def endant's mill, the défendant was clearly liable. Woodruff v. Min- 
ing Oo., 18 Fed. 753, and the numerous cases there cited. 

What détérioration in quality would injuriously affect the water 
for irrigation, and whether or not the détérioration to which the 
défendant company subjected the waters in question injured the land 
of the plaintiff, were matters of fact; and those facts, we think, 
were left to the jury with sufScient cleamess by the instructions of 
the court as given, although the court improperly instructed the jury, 
in efEect, that, if the company used proper care in impounding the 
tailings from its mill, it would not be liable. This error was, how- 
ever, favorable to the plaintiff in error, of which it has no just cause 
of complaint. Judgment afiirmed. 



LA.. B. DIOK CO. V. HENRY. 

(Circuit Court, S. V. New Yorli. April 24, 1896.) 

1. Patents — Invention— Carbyihg Foewaed Pbbvious Invention— New Re- 

8ULTS. 

The rule that a mère carrylng f orward or more extended application of 
the original Invention, so as to obtain higher finish, greater beauty, and 
Increased commercial value, Is not patentable invention, has no applica- 
tion where the improvement, by reason of its adaptation to new uses 
and hitherto undeveloped posslbilities, virtually performs new functions, 
and aecomplishea new résulta. If such results are produced by novel 
means, there is a presumption of patentable invention. 
8. Same — Stencil Sheets. 

The Brodricii patent. No. 377,706, for prepared sheets for stencils, con- 
sisting of yoshino or other similar porous paper coated with a wax so 
soft that the impression made thereon by the stylus or typewriting ma- 
chine does not inateriaily disintegrate the fibers, but expresses the wax 
out of the sheet in the form of the impressing letter, shows patentable in- 
vention, and was not anticipated. 

8. Same — Proop dp Title— Waivbr op Objection. 

The technical objection that eomplainant has failed to prove title wlll 
not be allowed to prevent a disposition of the case on the merits, when 
the question is not raised until near the close of the final hearing. 

This was a suit in equity by the A. B. Dick Company against de- 
fendant, Sidney Henry, for alleged tnfringement of a patent 

Djer & Driscoll and J. Edgar Bull, for eomplainant. 
A. Bell Malcomson, for défendant. 

TOWNSEND, District Judge. Complainant herein, by this bill, 
charges infringement of patent No. 377,706, granted to John Brod- 
rick February 7, 1888, for prepared sheets for stencils, alleged to 
belong to complainant. The answer sets up the usual défenses. 
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The aceurate définition of the invention, and exhaustive discussion 
of the patent and prior art, by Judge Green in A. B. Dick Co. v. 
Fuerth, 57 Fed. 834, dispense with the necessity of referring in 
détail to the matters therein considered. The decree was vacated 
as coUusive; but I concur with Judge Wheeler in his opinion in 
A. B. Dicli Co. V. Wichelman, 74 Fed. 799, that this fact "does not 
destroy, nor much weaken, the force of the reasoning by which the 
décision was reached." Subséquent proceedings before Judge 
Green indicate his continued belief in the validity of the patent. 
This opinion will therefore be conflned to a considération of the 
new évidence presented on this hearing, and of the reasons why, 
in the light of said évidence, I agrée with Judges Green and Wheel- 
er in their conclusions as to said patent. 

The objection to the patent forcibly urged by counsel for this 
défendant, and which considerably impressed me at the hearing, is 
that, in view of the prior art, Brodrick's invention was only a car- 
rying forward or more extended application of the original in- 
vention, so as to obtain higher finish, greater beauty of surface, and 
increase in commercial value, thus bringing the patent withîh the 
well-settled rule laid down in Smith v. Nichols, 21 Wall. Ï12, and 
Burt V. Evorj^ (1890) 50 O. G. 1294, 133 U. S. 349, and 10 Sup. Ct. 
394, and other cases. I am satisfied, however, upon thorough ex- 
amination and considération, that this argument, vigorously pressed 
and supported by abundant illustrations, fails to affect the inven- 
tion in dispute. 

A practical illustration of the results of the prior art, as compared 
with those obtained by the use of the patented improvement, was af- 
f orded upon the hearing. The complainant, in court, at the opening 
of his case, made and exhibited a stencil and copies therefrom suiH- 
cient in number to show its adaptation to the exigencies of commer- 
cial use, and claimed that, while the products of other devices were 
either imperfect or could only be duplicated a comparatively small 
number of times, by the patented device thousands of perfect copies 
could be made from one stencil. The défendant then strenuously 
contended that like results could be obtained by the use of the ma- 
chines and paper of the prior art. On the last day of the hearing, de- 
fendant produced a sheet of gampi, or so-called "bamboo-flber paper," 
of the prior art, and made a stencil and copies. A comparison of thèse 
copies with those of complainant indicates to my mind the crucial 
practical test of the validity of this patent, to wit, the successful 
resuit. It is true, the défendant made certain explanations of the 
reasons why his copies were unsatisfactory; but in a hearing of 
this character, with so much manifestly depending upon a compari- 
son of the results of the prior art with those of the alleged in- 
vention, with the court suggesting that such comparison would be 
worth more to it than the mass of expert testimony, it would seem 
as though défendant must bave been able to make a fair showing 
of the best results of the prior art. A comparison of thèse ex- 
hibits showed that, while, by means of the earlier devices, legible 
copies could be made from the original stencil, yet that the out- 
lines of the letters were so broken and defective as to be manl- 
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festly unsatisfactory for ordinary commercial use. Complainant's 
copies, on the other hand, were so perfect as to be capable of uni- 
versal use. In fact, they were so clear and distinct that each copy 
simulated and suggested the original typewriting. Tbe well-set- 
tled limitations already considered do not apply to an invention of 
tliis cliaracter, where tlie improvement, by reason of its adaptation 
to new uses and hitherto undeveloped possibilities, virtually per- 
forms new functions and accomplishes new results. Such. useful 
improvements may be the resuit of invention, and, if novel means 
be fumished to produce the new results, the presumption arises that 
the essential requirements of patentable invention hâve been met. 

If there be any distinction between invention and discovery, as 
suggested by some text-book writers and courts, Brodrick may be 
said to hâve discovered a new process, and invented new means for 
its practical application. Prior devices used certain kinds of soft 
Japanese gampi, or so-called "bamboo-flber paper," so impregnated 
with wax that, by the use of a perforating instrument, the portion 
of wax necessary to make the letters of the stencil was so eut out 
that, when an ink roUer was passed over such sheet, the ink would 
pass through thèse perforations, and produce a printed impression 
on the under sheet. The defects in this apparatus were twofold: 
First, the wax was so hard as to rupture or abrade the flber of the 
paper, and destroy the solidity of the stencil; second, the flbers 
were so close in the so-called 'Tbamboo-fiber paper" that the wax 
could not be removed, so as to allow the ink to pass through the 
paper freely, without making said perforations therein. Brodrick, 
confronted by thèse objections, conceived the idea of a paper or 
veil of such porosity as to dispense with the necessity of perfora- 
tions; and, having discovered such material in the yoshino paper, 
he invented the product of the patent in suit, namely, yoshino or 
similar paper coated with such a soft wax that the impression made 
thereon by the stylus or typewriting machine did not materially 
disintegrate the flbers of the paper, but discharged or expressed the 
soft coating of w^x out of the sheet in the form of the impressing 
letter, leaving minute threads holding the various letters and por- 
tions of letters in their appropriate places. The resuit of this in- 
vention and discovery is to préserve said paper, and substitute the 
natural interstices between the flbers for the artiflcial perforations 
of the prior art. A further resuit was that thèse natural ûbers 
serit'ed as a bridge between the otherwise disconnected solid por- 
tions of such letters, which was much more satisfactory and cer- 
tain in opération than that of the walls of said artificial perfora- 
tions. The effect of the use of a soft wax has already been pointed 
out. In view of what Brodrick's invention consisted in, and in 
view of the new results obtained, and of the admitted évidence that 
it was the flrst successful device of this character, and is of the 
greatest utility, and, further, in view of the long-continued and gên- 
erai public acquiescence, I think the patent discloses invention, and 
is entitled to a favorable considération. 

The évidence as to the Gestetner United States patent of 1885 
supports the view taken by Judge Green, that it did not anticipate, 
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because it perforated the paper. I agrée with Judge Green in tke 
Tiew that the paper therein referred to was gampi, and not yosliino. 
Counsel for défendant assumes that the earlier Gestetner provi- 
sional spécification of 1881 and English patent of 1880 describe an 
apparatus which does not make perforations in the paper, and 
that, therefore, the paper to be used therein is the same as that 
now claimed by Brodrick; but the évidence fails to show that the 
earlier patent did not rely upon perforations. ïhe prépondérance 
of évidence is to the effect that perforations are necessary in order 
to secure the results therein claimed. Thus, the défendant himself 
says that he has to perforate the Gestetner paper, which was the 
same as that sold in England for use with said Gestetner apparatus, 
in order to get a readable stencil. And, flnally, it appears that the 
Japanese copying paper of the provisional spécification also was 
gampi, and not yoshino. The prior art first coated paper, and then 
eut holes. Brodrick discovered a paper having holes, and coated 
it. As Judge Wheeler accurately and clearly states it, the inven- 
tion "appears to be of paper having uniform direct pores through 
it, of a proper size for the passage of fluids, and waxed to such den- 
sity that types wiU so clear the spaces impressed as to make way 
there for the passage of ink to the surface to be printed upon." 

In view of the history of the litigation concerning this patent, 
it has not seemed necessary to discuss at length the other points 
made by défendant. That the wax used in the Gestetner 1885 pat- 
ent was of the consistency of the wax of the patent in suit is 
not sufflciently shown to prove anticipation. Mr. Brevoort's admis- 
sion that "some of the fibers would be broken in making a stencil" 
is immaterial, and does not conflict with Judge Green's view of 
the invention in suit, as such breaking does not interfère with or 
practically affect the opération of the supporting fibers. 

The complainant has sufficiently shown by expert testimony that 
the so-called "bamboo-fiber paper" was not in fact made from bam- 
boo fiber; and if the photomicrographs introduced by défendant, 
which show certain selected samples of gampi or so-called "bamboo- 
fiber paper," closely resembling yoshino in construction, are cor- 
rect, yet they do not show, by comparison, the qualifies which made 
gampi a comparative failure, and yoshino a success; nor do they 
in any way aiïect the other essential inventive idea of the application 
of a soft wax for the production of this new resuit. Furthermore, 
the patent points out as the kind of paper which it is désirable to 
use, not merely any yoshino, but "one of the most porous and thin- 
nest grades of paper made of the Japanese paper tree, or 'morus 
papyrifera sativa,' commonly known as 'yoshino' in Japan, or as 
'dental paper' hère; having, by préférence, a weight of about seven- 
teen ounces to the ream." 

The technical objection to the proof of infringement requires no 
considération. The alleged prior uses not referred to in defend- 
ant's main brief or pressed upon the hearing, but discussed in the 
supplemental brief, would, if sufflciently proved, présent a serions 
question; but Beale testiôes from recollection as to what occurred 
17 years ago. If Young was not otherwise discredited and his tes- 
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timony uncertain, Ms failure to claim or suggest Ms alleged inven- 
tion to Bi'odrick, or to claim it in liis subséquent patents, woiild be 
suflQcient to place his évidence either within the rule of abandoned 
experùnents, or without the requirement of proof of anticipation 
beyond a reasonable doubt. Tbe déniai of infringement may best 
be disposed of in the language of Judge Green, when a similar dé- 
fense was presented after the main opinion in the Puerth Case. 
Judge Green said: 

"Their insistment Is that as Brodrick described the wax he uses, preferably, 
as having a fusion point of 120° F., it foUows that the wax they use is much 
barder, and not ■w;lthin the limitations of hls letters patent. But the fusion 
point of the wax used Is not the test of hardness. The true test Is, will Its 
particles move readily under slight pressure ï If so, it Is 'soft.' That the 
wax used by the défendants bas this characteristlc of softaess cannot be 
denied. The fact that the stencil made by them is a perfect stencil proves It. 
* ♦ * And, although the wax ■nith which they coat thelr baslc sheets may 
be différent In composition from that used by the complainant, yet none tlie 
less It la a soft, waxy, or gummy coating, within the terms of Brodrlck's 
patent." 

The claim that complainant has failed to prove title might hâve 
been fatal to this bill if the objection had been seasonably taken. 
As, hovi^ever, no objection was made at the time when the certifled 
copies from the patent office were offered, this objection cornes too 
late. In any event, this point not having been raised untU after 
the case had been heard at great length, this court feels bound to 
dispose of the question upon its merits, and not to allow this tech- 
nical objection, not raised or insisted upon until near the close of 
the anal hearing, to interfère with the disposition of the case upon 
its merits. Let a decree for complainant be entered. 



BENNBTT et al. v. SCHOOLBY. 
(Circuit Court, W. T>. Pennsylvania. June 16, 1896.) 

1. Patents— OoNSTRTicTiON of CijAims. 

The words "détachable clip," as used in the clalms of a patent for a 
rallway torpédo, held to mean a removable clip, or one which is connected 
wlth, but not positiyely attached to, the torpédo shell, as by rlveting or 
soldering. 

2. Same— iNPRmaEMENT— Eail-way Torpbdoes. 

The Beckwith patent. No. 400,902, for a railway torpédo, construed, and 
ïield valld, and infringed as to clalms 1, 2, and 5. 

A. S. Pattison and J. M. Nesbit, for complainants. 
William Yost, for respondent. 

BUFFmGTON, District Judge. On August 27, 1889, patent No. 
409,902 issued to Walter C. Beckwith for a railway torpédo. This 
patent was subsequently assigned to complainants, who flle this bill 
for the alleged infringement by respondent of three claims thereof. 
The controversy relates to railway toi*pedoes, which are small tin 
shells or cases, charged with an explosive compound. Thèse are 
placed on the rails, and attached thereto. Trains passing along ex- 
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plode them, by which the engineer is notified of danger or obstruc- 
tions ahead. The torpédo is attached to tbe rail by a wire or lead 
strip which laps or is tumed up under the shoulder of the rail. Prior 
to the patent in suit such strips or wires were soldered or riveted to 
the tin torpédo case before the torpédo was charged. The opération 
was tedious, and required skilled labor. In the subséquent opération 
of fllling the case the strip was liable to be tom ofif, as, indeed, it was 
in the handling, shipnaent, or use of the torpédo by the manufacturer 
or user. If this happened, another strip could not, without serions 
danger, be riveted or soldered to the shell, and in practice it was 
never done. The torpédo became a "cull" or rejected one. By the 
method shown in the patent in suit, which was both simple and ef- 
fective, thèse difficulties were overcome, and certain other advantag- 
es gained. From the proofs, Beckwith, the patentée, seems to hâve 
been the flrst to conceive the idea of loosely attaching or securing 
the lead or wire to the torpédo, instead of positively uniting it there- 
to, as was the préviens practice, by solder or wire. The means he 
thus employed served also to hold the case and cover of the torpédo 
together. To carry ont his invention, he suggested in his spécifica- 
tion several alternative methods. In the sloping torpédo of oblong 
shape he provided flanges on the lower opposite edges. On the 
under side of the torpédo he put a removable sheet-metal clip, in- 
dented in the center at both ends, and having its four corners turned 
or lapped over the flanges mentioned. He thus attached clip and 
torpédo to each other, and held together the two parts of the tor- 
pédo as well. The central longitudinal line of the clip was con- 
caved, so as to allow the insertion of a wire between clip and tor- 
pédo. The ends of this wire were doubled up under the shoulders 
of the rail, and thus permitted the attachment of the torpédo to and 
its rétention on the rail. In such a construction the clip could be 
slipped from either end over the flanges, and thus readily attached 
for service or displaoed. Where the invention was applied to round 
torpedoes not provided with flanges over which the ends of the clip 
could be slipped, as noted above, the edge of the torpédo was made 
with pendent slotted ears on opposite sides, which passed through 
slots in the end of the clip, or else the ends or lugs of the clip were 
passed through slots in the sides of the torpédo shell, and turned 
back on themselves. Such constructions were adapted for the use 
of either lead strips or wires. The manner of using the lead strips, 
while not stated in the spécification, is shown in the drawings to be 
by passing the strip first in and then out through slots in the middle 
body of the clip. After noting thèse several forms in the spécifica- 
tion, the patentée says: 

The object of using clips as hère shown is to enable any fastening device— 
such as a wire or a leaden strip— to be applied to the torpédo after it is fiUed, 
with perfect safetj'. If the leaden strip which is ordinarily applied to a 
torpédo should beeonie brolvcn or detacbed, the torpédo must be treated as a 
cull, becouse it is not safe to attempt to solder the lead to the fiUed torpédo 
again by the use of the clips. As hère shown, a new fastening can be applied 
to any torpédo at any time with perfect safety. The soldering of the leaden 
strips is an expensive as well as a slow process. As hère shown, the clips 
nmy be applied to' torpedoes of différent shapes. If desired, the round tor- 
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pedo may also hâve a projectlng flange formed around its lower edge, or any 
other sultable construction may be employed aâ a means of enabllng a clip 
to be attached to a torpédo. 

Upon tïiis application &ve claims were allowed, three of wMcli 
are alleged to be infringed, viz. : 

(1) The comblnation of a torpédo, a détachable clip, means for attaching 
It to the torpédo, and a wire for attaching the clip to the rail, substantially 
as shown, 

(2) ïhe comblnation of a torpédo with a détachable clip and means for at- 
taching the clip to the torpédo, substantially as descrlbed. 

(5) ïhe comblnation of a torpédo with a détachable clip and a fastenlng 
device for attaching the torpédo to. a railroad rail, substantially as shown. 

In the light of the novelty shown by the proofs to hâve been dis- 
closed in Beckwith's device, and in view of the language of his spéci- 
fication, we are of opinion that by the term "détachable clip," found 
in the foregoing claims, was meant a removable clip, or one which 
was not positively attached to and virtually made a part of the tor- 
pédo shell by riveting or soldering; that such an attachment was 
meant which, while it accomplished connection, did not create union. 
To illustrate by a familiar example, it was an attachment akin to 
that made by screw threada as contrasted with a union by welding. 
Such construction is permissible by the language of the spécification. 
It does no violence to the terms of the clalm, and, being permissible, 
it should be adopted, since it serves to secure to the patentée the sub- 
stantial improvement in torpédo construction which was first dis- 
closed by his patent. The character of this improvement is justly 
measured, we think, by the inventer, who in the proofs says: 

The use of the clip deséribed in complalnant's patent was the means of 
Increasing our sales by allowlng us to tum them (torpedoes) out at a greater 
speed and at less cost, enabllng us to put them on the marlîet at a less priée 
than heretofore, besides causing a great saving to us in the matter of "culls" 
which are made by the strap soldered to the torpédo becoming det'ached, and 
thereby making the torpedoes practically useless, as a new strap could not be 
resoldered to the torpédo. By the use of the clip descrlbed in complalnant's 
patent, we did away entirely with the "cuUs" as above descrlbed, as the 
torpédo is entirely finished before Its lead strap is fastened to it by the clip, 
which can readlly be replaced or detached or broken by further handling. 
Another advantage from the use of the clip is the fact that the box or case, 
being entirely (un)ineumbered with the strap, is much more rapidly fiUed and 
manipulated than when the strap is attached to the torpédo box by soldering, 
which has to be done prier to the fllllng and finishlng of the same. Another 
advantage to be derived from the use of the clip is that it binds the inner and 
outer torpédo cases, ♦ * * thus preventing them from falling apart, and 
by that means maklng a "cuU" of the torpédo, thus resulting in a loss to the 
consumer and manufacturer, and a dangerous source of annoyance to the con- 
sumer, from the fact that Chemicals in an unprotected state take on the 
nature of a sensitive explosive, whereby a slight friction would cause dam- 
age. » • * The saving in the cost of manufacture, I would say, was about 
one-half . This is brought about partly from the fact that it does away with 
ail culls, which are sure to accumulate when the lead strap is soldered to 
the torpédo, and partly from the fact that the ratio of time required in apply- 
ing the lead strap is four to one in favor of the clip. My expérience in skilled 
labor in soldering the lead strap to the torpédo case did not exceed flfteen 
gross per day, while we will put up sixty gross per day by using the tin clip. 
This refers to the work of one person; and the skilled labor for soldering was 
more expensive than the skilled labor for applyingthe patented clips per day. 
Referring to riveting the clip to the torpédo case, I would say the opérations 
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are multiplied. First, the clip bas to be riveted to the torpédo case, requiring 
as much or more tlme than to solder them on; then the strap bas to be fas- 
tened to tlie clip, so that the opération is much more expensive than soldering. 

The torpédo made under the patent has been manufactured in 
large numbers, and successfully marketed. 

We next tum to the question of infringement. The respondent 
has made and sold a torpédo in which the tin shell is charged before 
a clip or lead strip is attached. In opposite sides of the flanges 
around the torpédo case are cnt grooves, in which is seated an ob- 
long-shaped wire clip, which extends across the upper shell face, 
and the ends of which are bent over the torpédo sides. They seat 
themselves in the flange grooves, and are then tumed or bent upward 
against the lower shell face. This clip seems to hold the two por- 
tions of the torpédo together, and affords ameans of attaching a 
lead strip, which is passed through the stirrups or ends of the clip, 
and serves to attach the torpédo to the rail. If we are right in our 
construction of the term "détachable clip" in Beckwith's claims, 
there can be no question but that this device infringes. The détails 
may difiEer somewhat, but the différence is in f orm, not in substance. 
The same means — a détachable clip, a torpédo, and a lead attaching 
strip — are used in substantially the same way to accomplish precisely 
the same resuit. The clip of Schooley may be heavier in material, 
less easy to disengage, and be made of wire isistead of tin or sheet 
métal, but there are no limitations implied or expressed in Beck- 
with's claims in either or any of thèse particulars which restrict 
them to such narrow limits. The substance of what Beckwith in- 
vented is found in what Schooley has constructed. This seems to us 
quite clear if we inquire what the eiïect on Beckwith's application 
for a patent would hâve been had Schooley's device existed before it. 
Clearly, it must hâve anticipated it, and prevented the allowing of 
the claims now in controversy. In it Beckwith would be met by a 
combination which included a torpédo, a clip that, as compared with 
prior methods, must properly be embraced by the term "détachable," 
means for attaching the clip to the torpédo, and a lead for attaching 
it to the rail, ail of which are éléments of Beckwith's claims. Such 
being the case, their use in combination subséquent to Beckwith's 
patent must be adjudged an infringement thereof. 

A decree may be prepared adjudging the respondent infringes the 
claims noted. 



NEW ÏORK PAPER-BAG MACH. & MANUP'G CO. v. WESTERN PAPER- 
BAG CO. 

(Circuit Court, N. D. Illinois. November 13, 1895.) 

Patents — Prei,imi:nart In.junction— Pai'e1!-Bag Machines. 

A prelimlnary injunction, based on claim 9 of the Leinbach, Wolie & 
Brunner patent, No. 2i2,661, for a paper-bag machine, refused, because 
the court was not sufficiently assured that the hinged folding plates of 
gaid claim, with the associated mechanism, as described, were to any de- 
gree practically operative for the purpose of making paper bags. 
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This was a suit by the New York Paper-Bag Machine & Manu- 
facturing Company against the Western Paper-Bag Company for al- 
leged infringement of letters pa.tent No. 242,661, issued June 7, 1881, 
to Leinbach, Wolle & Brunner. The case was heard on motion for a 
preliminary injunction. 

Albert H. Walker, for complainant. 
Ofiûeld, Towle & Linthicum, for défendant. 

SHOWALTER, Circuit Judge. This is a motion for an injunction 
pendente lite on a bill to enjoin an infringement of the ninth claim 
of letters patent No. 242,661, dated June 7, 1881, for a machine to 
make paper bags. Said "invention," as stated in the spécification, 
"comprises certain features of construction, and certain combina- 
tions of parts, whereby a sheet of paper is first folded so as to form 
the tube with tucked-in sides, and this tube is then eut into lengths 
and formed into bags." The paper-bag machine proposed in this 
patent is complicated in structure, the diagrams accompanying the 
spécification being 30 in number. After describing the différent 
parts of the madiine, and explaining the opération, the spécification 
contains the f ollowing statement : 

"The machine Is continuous in Its opération, and can be driven at a very 
hlgh rate of speed, both of whlch features are of Importance In the manu- 
facture of bags on a commercial scale, as it is essentlal that the bags shall 
be made rapldly and cheaply." 

Also the f ollowing: 

"The devlces for formlng the tube wlth tucked-ln sldes may be Independent 
of the devlces for maklng the bag from the tube, said tube being fed from 
one machine to another." 

The ninth claim has référence to "the devices for making the bag 
from the tube" already having the "tucked-in sides." Said claim is 
in words f ollowing: 

"The hlnged folding plates, f, each having a beveled inner end, whereby, 
when thQ plates are unfolded, said inner ends are adapted to the internai 
trlangular flaps formed in the bag bottom, aU substantially as set forth." 

The prima facie assumption from the issuance of the patent is that 
this machine had patentable utility, — utility, to some degree, for the 
purpose of making paper bags, not utility solely for the purpose of 
aflording suggestions, of one kind or another, whereby an operative 
paper-bag machine might, by the aid of invention, be ultimately made. 
It is now swom positively by experts on behalf of défendant that the 
mechanical structures described and combined in this patent could 
not be operated to make paper bags, and that the spécifie device men- 
tioned in the ninth claim could not, in combination with mechanism 
as proposed in the patent, be practically effective to form the internai 
triangular flap in the bag bottom. In other words, the monopoly 
insisted on by virtue of said ninth claim is disputed on the ground 
that said hinged folding plates, f, constitute no part of an operative 
machine; that said folding plates are worthless, except as allied to 
mechanism whereby they can be made to work; and that such 
mechanism is wanting in the machine described in the patent. The 
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spécification lias the following language descriptive of part of the 
opération of "the déviées for making the bag from the tube" having 
the "tucked-in sides": 

"As the plate, F, descends, it has a forward movement. imparted to It, so 
as to insert the folded front edge of the tube beneath a pair of rollers, G, G', 
as shown in Flg. 10; thèse rollers serving to draw the tube forward while 
the plate, F, is retracted and eaused to aseend. As the plate ascends, the 
front edge of the same applies paste to the under side of the flap, y, and 
vibrating Angers, H, H, act on the flap, y', so as to fold the same beneath the 
plate, F, as shown In Fig. 11, prlor to the folding down of the flap, y, over 
said flap, y', as shown in Fig. 12." 



-/^^ 




It is possible that in passiug down and touching the roller, S', the 
plate, F, may receive paste along the upper surface adjacent to that 
edge which last leaves said roller, and that the paste so received may 
be imparted to the flap, y, as described. It is also possible that the 
said edge of plate, F, might operate to fold and insert the flap, y, 
between the rollers, G, &, and then be retracted and eaused to 
aseend in time for the Angers, H, H, to fold down the flap, y', while 
the bag bottom is passing between the rollers. G, &, and in time for 
the fold, y, to be pasted over the fold, y'. Yet the suggestions on 
behalf of défendant against the praeticability of a machine made 
under this patent in the foregoing, as well as in many other, respects, 
seem plausible, especially in view of the fact that such machine 
never went into uae, though, if it were "continuous in its opération," 
and could be "driven at a high rate of speed," it would certainly hâve 
been a source of great profit. Without doubt, the hinged folding 
plates, f, would assist other appropriate mechanism in forming the 
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internai triangular flap on tlie bag bottom in case they be made to 
pass into tke tucks; the paper tube being held in tbe meantime by 
the presser plate, B. It is insisted, however, that said plates, f, are 
as likely to pass under the lower division of the tuck as into the tuck; 
also, that they may pass over the upper division of the tuck, or, in 
rapid movement, simply pierce and tear the bag blank, and that a 
like uncertainty is involved in the action of the rod, D, there being 
no adéquate mechanism to control the position of the paper tube 
while said plates and rod act, even if said rod, D, be in itself a prac- 
tical means, in any case, of accomplishing the resuit assigned to it in 
the patent. The machine described in this patent never came into 
use. No machine or model was constructed prier to the patent. In 
1882 the patentées, it is said, built a machine, which, according to 
one affldavit, "was run * * * as a successful, operative ma- 
chine." According to another, paper bags "were manufactured in 
small numbers, though not for sale, with that machine." I get the 
impression from the afftdavits produced by complainants that the 
use of said machine, or of any machine made in accordance with the 
patent, for the purpo.se of actuaily manufacturing paper bags for 
sale, was not even seriously thought of after said expérimental ma- 
chine was constructed. The patentées turned said machine over to 
two professional inventors, Lorenz and Honiss, in order that the lat- 
ter might use the same, or any suggestions which might occur to 
them in connection with it, in "inventing, designing, and construct- 
ing," I quote from the affidavit of Lorenz, a commercially operative 
paper-bag machine. Honiss swears : 

"The first machine which we actuaily bullt lu the course of our paper-bag 
machine work was completed, and ran admlrably at very hlgh speeds, early 
In 1884; and that machine contalned hinged folding plates, each havlng a 
beveled inner end, whereby, when the plates were unfolded, said Inner ends 
were adapted to the internai trlaugular flaps formed In the bag; and those 
hinged folding plates were carried crosswlse of the machine upon arms sub- 
stantially like the arm, f, of said letters patent No. 242,661; and the lower 
member of each pair of those folding plates was. In ail respects, nearly or 
qulte identical with the lower member of each pair of the hinged folding 
plates, f, of the said letters patent No. 242,661, except that it was made in- 
tégral with the arm which carried it, Instead of being a separable thing, as 
shown in said letters patent. But in that machine of 1884 the upper mem- 
ber of each of those pairs of folding plates was a skeleton device, the outline 
of which was substantially Identical with the outline of the upper member 
of each pair of the hinged folding plates, f, of said letters patent No. 242,661, 
and which skeleton device was hinged to the lower member in substantially 
the same way, and on the same Une, and for the same purpose, that the upper 
member of each pair of folding plates, f, is hinged to the lower member in 
the said letters patent No. 242,661; the différence between the upper mem- 
bers of the folding plates In the said machine of 1884, and the upper members 
of the folding plates In the said patent No. 242,661, consisting simply in the 
fact that the interlor portion of the flat area of the latter was absent from 
the plates of the machine of 1884, but the mode of opération and function was 
the same. So, also, the upper members of the folding devlces in the machine 
of 1884 were folded and unfolded by coUiding with flxed stops attached to 
the frame of the machine, in substantially the same way that the upper mem- 
bers of the hinged folding plates, f, of the said patent No. 242,661, are folded 
and unfolded." 

It is not disclosed how, in this machine of 1884, the tube with 
tiicked-in sides was held while the folding plates were inserted, nor 
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with what mechanism said plates were connected so tliat they be- 
came opéra tive and serviceable in making the paper bag. It ia not 
stated hère that said folding plates were operated in connection with 
the rod, D^ and the presser plate, as in the patent in suit. Honiss 
says further: 

"But the said machine of 1884 was not duplicated, or used as a model from 
■which to build a large number of machines. It was not thus used on account 
of a number of reasons, most or ail of which were without relevancy to the 
hinged folding plates or déviées above mentioned. One of those reasons con- 
sisted in the fact that the paper bags made ou it bave their collapsed bottoms 
turned over on the unseamed side of the bag, instead of on the side having 
the pasted longitudinal seam, and were for that reason less acceptable, com- 
mercially, than they would be with their collapsed bottoms turned over on 
the seamed side. Another reason consisted in the possibility that a certain 
part of the machine, Which operated upon the paper after the hinged folding 
plates had done their work, would be held to infringe a certain patent be- 
longing to étrangers." 

Assuming the seam in the paper tube to hâve been securely pasted, 
that division of the machine shown in the patent in suit, to wit, "the 
devices for making the bag from the tube" having "tncked-in sides," 
would hâve operated, if at ail (so far as I can make out), as well with 
the seam in the tube on the upper as on the under side. In the ma- 
chine afterwards made by Lorenz and Honiss, as shown in letters pat- 
ent No. 361,951, the folding plates are made to assist in forming the 
internai triaugular fold in the bag bottom from a tube which is seam- 
ed, apparently, on the upper side. The affidavit of Honiss tends to 
create the impression that he and Lorenz were unable to make a prac- 
tically operative machine by following lines indicated in the patent in 
suit. Honiss says further: 

"During the time Mr. Lorenz and myself were engagea in inventing, de- 
slgning, and constructing paper-bag machines to manufacture paper bags 
substantially lilse the spécimen attached hereto, we produced a number of 
plans of différent apparatuses for performing the particular function of the 
hinged folding plates, f, of said lettors patent No. 242,061." 

Being commissioned to use the machine of the patent in suit, or any 
part of such machine, for whatever could be accomplished with it, 
why did they rack their brains to invent some other device to per- 
form the function ascribed to the folding plates, f, if said patented 
machine disclosed a mechanism in connection with which the folding 
plates could be made to do the work? 

Pinally, and in 1886, Honiss and Lorenz succeeded, as they say, in 
making a satisfactory bag machine; being that shown in letters pat- 
ent No. 361,951. This machine contains folding plates like the hinged 
folding plates, f, but they do not enter the tuck in the manner shown 
in the patent in suit. The folding plates in patent No. 361.951 are 
attached to long, vertically rocking arms, so that they enter the tuck 
with their points inclined upwards; thus more certainly, in view of 
the position of the bag blank in that patent, passing over the lower 
half of the tuck, and into the tuck. As I read the spécification in the 
patent No. 361,951, the paper tube proceeds, and, to a certain extent, 
is molded, over a former, whereby neither the inner nor the outer 
folds of the tucks are creased or flattened to an edge. Thus formed, 
the bag blank is earried under the lifted presser plate, 98, and the 
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folding plates pass into the tuck. Then the presser plate, 98, cornes 
down on the bag blank, the sweeper ghafts, 206 and 207, and the 
plate, 214, ail swinging froin above, enter the forward opening ol the 
bag blank, — said opening having been enlarged se that such entrance 
is facilitated by the cutting away of a strip along the forward edge 
of the upper half of the bag blank, — and while the upper members of 
the folding plates part from the lower. and re volve through the half 
circle forming the inner triangular fold of the bag bottom, the lower 
forward edge of the bag blank is lield and controlled in the formation 
of the box, 8, by the lower extreniities of said sweeper shafts, 206 
and 207, and said plate, 214. In the patent in suit the inner folds of 
the tucks are creased or flattened to an edge, and when the presser 
plate cqmes down across the bag blank the two divisions of the tuck 
are expected to spring apart so that the folding plates may pass into 
the tuck, and the rod, D, into the forward end of the bag blank. 
Honiss swears that the method of moving the folding plates in their 
approach to the tuck is better in the earlier than in the later patent. 
This dépends on the allied mechanism. It might, perhaps, be true, 
as between the patents, if means be provided in the .flrst machine for 
holding the lower half of the bag blank securely, and parting it from 
the upper half so that the folding plates, f, can certainly enter the 
tucks with the horizontal movement given them in the patent in suit. 
In the machine used by the défendant the folding plates do enter in 
a horizontal plane, but both the under and upper sides of the bag 
blank are securely held by suction tables while the plates so enter the 
tuck. 

As the record stands, I am not sufQciently assured that the folding 
plates, f, of the ninth claim, with the associated mechanism as de- 
scribed in the patent, were to any degree practically operative for the 
purpose of making paper bags. I overrule the motion for the injunc- 
tion pendente lite. Further than this, I do not mean to conclude the 
parties by anything in this opinion. 



WESTEEN MINERAL WOOL & INSULATING FIBRE CO. v. GLOBE 
MINERAL WOOL CO. 

(Circuit Court, D. West Virginia. June 25, 1896.) 

Patbnts— Invention — Anticipation— Phocbss for Making Mikebal \Vooii. 
The Rockwell patents. Nos. 447,360 and 452,733, for process of manu- 
facturing minerai wool by remelting hardened slag or scoria from smelt- 
ing fumaces, with lime and silica, or silica and lime-bearing stone, and 
blowing the same into minerai wool, show useful and patentable invention, 
and were not anticipated by the Brodmer patent, No. 70,510, or the Player 
& McAllister patent. No. 103,650. 

This was a suit in equity by the Western Muerai Wool & In- 
sulating Fibre Company against the Globe Minerai Wool Company 
for alleged infringement of letters patent Nos. 447,360 and 452,733, 
issued to Charles H. Rockwell on March 3, 1891, and May 19, 1891, 
respectively, for process of manufacturing minerai wool. 
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Chilton & Thayer and W. J. Townsend, for complainant. 
J. L. Parkinson and Ewing, Melvin & Ewing, for défendant. 

GOPF, Circuit Judge. This is a suit in equity, in wMch thé de- 
fendant is charged with infringing two letters patent of the United 
States, owned by the complainant. One of them, No. 447,360, dated 
March 3, 1891, was issued to Charles H. EockweU, and by him, on 
the 9th day of March, 1891, duly assigned to the complainant. By 
the first of said patents, there was granted to the patentée, his heirs 
and assigne, the exclusive right of manufacturing minerai wool in 
accordance with the process claimed therein, which was (claim 1) 
by remelting hardened slag or scoria from a smelting furnace, with 
lime and silica, or silica and lime-bearing stone, mixed in the proper 
proportions, and blowing the same into minerai wool, substantially 
as described; (claim 2) the process of manufacturing minerai wool, 
consisting of remelting hardened slag or scoria from a smelting fur- 
nace, with lime or lime-bearing stone, mixed in proper proportions, 
and blowing the same into minerai wool. The said second-mention- 
ed patent granted to the patentée the right to the process, in the 
manufacture of minerai wool, of melting in a cupola hardened slag 
or scoria, with silica or silica-bearing stone, mixed in proper pro- 
portions, and converting the same into minerai wool. The défenses 
are anticipation, nonpatentability, and noninfringement. 

Défendant insists that by printed publications, as weU as by prior 
linowledge, and universal use for many years by others, it is sliown 
the process described in complainant's patents was not novel at the 
time of its alleged invention. The publications referred to — to wit, 
Enc. Brit. (9th Ed.) ; Literary Dig. 1895 ; Engineering & Mining Jour- 
nal, 1872— -do not, in my judgment, sustain this contention. They 
show the use to which slag can be put, and how minerai wool has 
been and can be made from it, but do not even remotely discuss or 
suggest the process included in the first Rockwell patent. Com- 
plainant admits, and it is a fact weU known, of which the court 
will take judicial notice, that minerai wool has been for many years 
manufactured from the slag taken from blast furnaces; but it must 
be conceded that the process of manufacture resorted to before the 
discovery now protected by the Bockwell patent of March 3, 1891, 
was very différent from that described in said patent. Formerly, 
the slag, in molten condition, as it came from the blast furnace, — 
a residuum, — and before it had cooled, was subjected to a hot-air 
blast or steam jets, and the wool then used produced. No other 
process was then known or used. At that time there was no way 
known or in use by which the cold slag could be remelted or used. 
It was to overcome this difficulty that Rockwell made his experi- 
ments, and the process patented by him is the resuit. Formerly 
the successful opération of a minerai wool plant depended on the 
continuons running of a blast furnace from which molten slag could 
be taken. If the furnace was not in blast, minerai wool could not 
be made. Ail prior attempts to remelt slag which had become hard- 
ened by cooling, and then use it successfully in the making of min- 
v.7oF.no.6 — 26 
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eral wool, had failed. There is no évidence that such slag was ever 
profitably worked into minerai wool until after it was mixed with. 
lime, in the manner indicated by the Rockwell patent. Some slag 
whict, when in melted condition fresh from tte furnace, could be 
converted into minerai wool, would not, when remelted, produce 
such. wool until such mixture was added; and the character of the 
mixture depended upon the quality of the slag, which in some cases 
required lime, and in others silica. The minerai wool so obtained 
was of better quality, better color, freer from impurities, and com- 
manded better price in the market. The testimony on thèse points 
is clear and uncontradicted. The only process now used in the 
making of minerai wool is that described in the Rockwell patents, 
and it is plain that they hâve entirely revolutionized the method of 
manufacturing it. 

The claim of défendant as to "prior description," in the patents to 
John James Brodmer, dated November 5, 1867 (No. 70,510), and to 
Augusta Amelia Player and Henry McAUister, Jr., administrators, 
dated May 31, 1870 (No. 103,650), is without merit. The former re- 
lates to the production of a cernent, and contemplâtes the use of slag 
as it is received from the furnace in a iiuid or semifluid state. This 
patent used slag as it came from the furnace, while the Rockwell 
patent takes and utilizes the slag that has been thrown away as 
useless. The one uses molten slag fresh from the furnace, before it 
has cooled, and adds to it unslacked lime, for the purpose of making 
a cément; and the other takes hardened slag, and using with it lime 
or silica, or lime and silica-bearing stone, or both, fuses the combina- 
tion in a cupola, and, blowing with a steam jet, produces minerai 
w'ool, using for the said mixture certain proportions or per cents not 
required to be now set forth. 

It will not be necessary to examine in détail the other patents re- 
lied upon by défendant on this point. I do not find that they sus- 
tain the contention we are now considering. I conclude that there 
is novelty and invention in the Rockwell patents, now owned by the 
complainant. The previous process — the prior art — related to an 
entirely différent method of manufacturing minerai wool from slag. 
The Rockwell improvements hâve been productive of most bénéfi- 
ciai results, not only to the owners thereof, but to the consumers of 
minerai wool, as well as to the owners of the raw material thereof, 
which otherwise in many cases would remain useless articles. The 
claim is now made, as has frequently been the case, that the process 
covered by the invention is so plain and simple as to exclude the 
possibility of inventive genius. But why was it never resorted to 
before if so simple? Why not used if so plain? It may be simple, 
yet, nevertheless, an invention; and, while now very plain, it is 
still meritorious. Evidently, the patentée has produced something 
new and useful, the beneflts of which hâve been enjoyed by the pub- 
lic ever since he promulgated it. The process described in the pat- 
ents has clearly assisted in the manufacture of minerai wool, and 
greatly beneiited the particular art to which it relates. If it was 
to-day eliminated, the formula lost, and the method of procédure 
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forgotten, would net the publie suffer a loss? I think so; and 
hence it follows that the owners of the patents In suit are entitled 
to the beneflts of the same. 

Without further discussing the questions involved, it follows from 
what I hâve said that there is no merit in the défense, that the pro- 
cess descrihed had not been anticipated, and that it was patentable. 
That the défendant bas infringed it is so clear as not to admit of 
doubt, and a référence to the testimony on that point is entireîy un- 
necessary. A decree will be passed sustaining the bill of complaint, 
and granting the relief prayed for. 



BEMIS CAR-BOX CO. v. BOSTON & R. ELECTRIC ST. RY. CO. 

(Circuit Court, D. Massachusetts. June 23, 189G.) 

No. 114. 

L Patents— Infbingembnt— Car Axi-b Box. 

The Bemls patent, No. 239,702, for a car axle box, was not anticipated, 
and Is Infringed by a devlce made In substantlal accordance with 
the Brlll patent, No. 418,439, for a dust shield for car axle boxes, which 
slmply adds to the devlce of the patent an "abutment," thus changing 
Its form, but leaving it stlll adapted to perform the office of the straight 
Incline sbown In the Bemls patent 

S. Bamb. 

The Bemls patent, No. 330,372, for a car wheel and axle box, lu whlch 
the Invention consists substantlally In havlng the annular flange of the 
wheel detachably secured to the wheel, Instead of cast Intégral with 
It, /»eW not Infringed by a wheel In whlch, though It was possible to re- 
move the flange and substltute another, the change would amount sub- 
stantlally to a reconstruction. 

John L. S. Eoberts, for complainant 
Francis Eawle, for défendant 

CAKPENTEE, District Judge. This Is a bill in equity to enjoin 
an alleged infringement of the flrst çlaim of letters patent No. 239,- 
702, issued April 5, 1881, to Sumncr À. Bemis, for car axle box, and 
the single claim of letters patent No. 330,372, issued November 17, 
1885, to said Bemis, for car wheel and axle box. The claims are 
as follows: 

(1) The combinatlon, In a car axle box, of the car wheel provlded with 
a flange projecting ont from the side of the wheel and around the axle, 
a tapered sleeve on the box or its housing projecting into the said 
flange on the wheel and surrounding the axle, and a washer placed upon 
said tapered sleeve on the box and there conflned by contact with the 
end of the flange on the wheel, substantlally as described. The combi- 
natlon, with external axle box, A, having a recess at Its rear end con- 
tainlng an elastlc packlng-rlng, of the axle, the flat-faced car -wheel on 
said axle, and a tubular pièce, e, detachably secured to the fiât face of the 
car wheel and extending agalnst the elastlc ring, substantlally as de- 
scribed. 

I flnd on the évidence that the device used by the respondent 
is, for the purposes of this case, substantially that shown in the 
drawings of the letters patent No. 418,439, issued December 31, 
1889, to John A. Brill, for dust shield for car axle boxes. 
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I do not flnd that the devices of the patent are anticipated. On 
the question of infringement the respondent refers to the opinion 
of its expert, who states the question at issue in thé following 
terms: 

"In the defendant's structure there is a car wheel, but there is no flange oi 
projection east thereon and projecting out therefrom. * * * Neither bas 
the defendant's box a tapered sleeve on the box or housing projecting into 
the sald flange of the wheel and surrounding the axle, in the same sensé or 
for the same purpose as this tapered sleeve is shown and described in the 
Bemis patent. In the defendant's structure, as shown by both exhlbitt;, the 
washer rests against an abutment formed in the box, and its inner diameter 
is larger than the portion of the projecting flange of the box, which is at the 
extrême end rounding, as shown in the model. There can be no crowding 
up of the washer upon this sleeve, but the washer, when placed in position, 
is at once received and held by the abutment in its final position, the washer 
not having the capacity of being pushed further and further up and upon a 
tapering sleeve. ïherefore, I do not think that the defendant's box contains 
the tapered sleeve which forms the third élément of the combination of the 
first clalm of the 1881 patent. ïhe idea, as I understand it, of the patent 
was to make a tapered sleeve of such a character that if the interior opening 
in a washer became larger through wear, It could still be tightly held by 
being forced up, or, as the patent states It, crowded further upon the tap.ered 
sleeve. No such capaclty exists in the defendant's box, for the washers, as 
shown by the iron structure and by the complainant's model, hâve an interior 
diameter of such a size, when new, that they are received directly against the 
abutment in the box and there rest; and no capaclty exists in the defend- 
ant's structure for securing thèse washers by crowding them up or along 
a tapered sleeve or the like." 

I have not been able to see that the différences in structure hère 
recited make any différence in the function of the mechanism. Tlie 
"abutment" is simply added to the device of the patent, and results 
only in changing its form, and leaves it still adapted, although per- 
haps not so well adapted, to perform the ofiQce of the straight in- 
cline shown in the patent. The respondent will therefore be held 
to infringe the flrst patent. 

As to the second patent, the complainant thus states the scope of 
the invention as shown by the patented structure: 

The only différence between this construction and that shown in the 
1881 patent lies in the fact that the annular flange in the 1881 patent is 
cast intégral with the wheel, whlle in the 1885 patent it is detachably se- 
cured to the wheel, and by means of the invention the expansé of buying 
new car wheels to ibe used with the axle boxes of the description contained 
In the patents would be obviated, and it would only be necessary to at- 
tach new flanges to the wheel at a trifling expense. This appears to be 
the novel and useful thing shown and described in the patent. 

I do not find that the device of the respondent is "detachably 
secured" in the sensé of the patent. It is, indeed, possible to re- 
move it, and to substitute another, but such change would amount 
to a reco"nstruction of the mechanism, and is not, in my opinion, a 
proper function of the device used by the respondent. 

There will be a decree for the complainant under the iirst pat- 
ent, and, as to the second patent that the respondent does not in- 
fringe. 
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NATIONAL METBR CO. v. CITY OF POUGHKEEPSIE. 

(Circuit Court, S. D. New Yorli. July 9, 1896.) 

Patents — Pbeliminary Injunction. 

A défendant, wlio Is using articles wlaich infringe plaintiff's patent, and 
wliicli hâve been purctiased from a manufacturer, agalnst whom the va- 
lidity of the patent and the infringing character of the articles hâve been 
adjudged by the court of last resort, cannot avoid a preiiminary injunc- 
tion agalnst the use thereof by showing that it vrill take tlme and trouble 
to flnd and remove from use the articles in question. 

J. Edgar Bull, for the motion. 
Edwin H. Brown, opposed. 

LACOMBE, Circuit Judge. The validity of the patent and the 
infringing character of the disks complained of hâve been conclu- 
sively established against the manufacturer by the décision of the 
circuit court of appeals in the Third circuit. 12 G. G. A. 671, 65 
Fed. 427. No certiorari to the suprême court having been allowed, 
that décision is one of the court of last resort. A few additional 
patents and suggested anticipations hâve been presented by the 
défendant hère, who is using some of the infringing disks which 
were before that court, but they présent no questions not fully con- 
sidered in the former suit. The case is on ail fours with Campbell 
Printing-Press & Manuf'g Go. v. Manhattan Ry. Go., 49 Fed. 930; 
and the défendant must desist from using the infringing disks which 
it bought from the manufacturer, who was défendant in the former 
suit. That it may take time and trouble to locate and remove them 
Is no défense to this application. That is a risk the user of an 
infringing article always takes, and he may always fully protect 
himself by requiring a guaranty against loss from the person whose 
product the user buys. The record in this case shows that the city 
of Poughkeepsie has thus protected itself, and it should now prompt- 
ly remove the infringing disks. Public convenience seems to re- 
quire that this work should be done by installments, and the order 
may contain a clause allowing 60 days for making the necessary 
changes. 



HEAP V. GREENE et al. 

(Circuit Court, D. Massachusetts. June 22, 1896.) 

No. 362. 

Patents— Limitation by Piîtok Aut— Cloth-Nappikg Machines. 

The Grosselln patent. No. 377,151, for a machine for napping cloth, if 
valid at ail, Is llmited by the prier state of the art, as shown especially 
in the English patent of July 24, 1823, to William Davis, and the German 
patent of September 1, 1878, to Moritz Jahr, to the spécifie methods used 
to produce the main resuit which is the gênerai functlon of the machina 

This was a suit in equity by Charles Heap against Henry S. Greene 
and others for alleged infringement of a patent for a machine for 
napping cloth. Final hearing. 
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Edwin H. Brown, for complainant 

John L. S. Roberts and John J. Jennings, for défendants. 

CAEPENTER, District Judge. This is a bill in equity to enjoin 
an alleged infringement of the flrst claim of letters patent No. 377,- 
151, issued January 31, 1888, to Henry Nicolas Grosselin, fils, for 
machine for napping cloth. The claim is as foUows: 

(1) In a gig mlll, the eombination, with a rotary drum consistlng ol heads, 
a shaft, and a séries of eard or teaselinjg roUers journaled upon said heads, 
and provlded with puUeys at their projectiug ends, of a drlving belt applied 
to each set of said puUeys, and déviées, substantially as described. for driving 
said belts with varying speeds, and In difCerent directions, as described, 
whereby the cards are rotated simultaneously each about its own axis and 
about the axis of the drum, substantially as described. 

The défense is stated under several heads, but they seem to re- 
duce themselves to two only, namely, invalidity of the^ patent, and 
non-infringement. On the first défense I shall express no opinion. 
On the second défense, that the respondents do not infringe, I find 
myself unable, without the use of drawings which are not hère 
available, to state the différences of structure and function in the 
several machines under considération in such a way as to be prob- 
ably useful; and I therefore must content myself with the state- 
ment of my couclusion that the patent is so limited by the prior art 
and especially by the English patent to William Davis (No. 4,820), 
of July 24, 1823, and by the German patent to Moritz Jahr (No. 
4,949), of September 1, 1878, that it must be conflned to the spécifie 
methods used to produce the main resuit which is the gênerai func- 
tion of the patented machine, and hence that the respondents do not 
infringe. The bill will be dismissed with costs. 



HEAP V. TREMONT & SUFFOLK MILLS. 

(Circuit Court, D. Massachusetts. June 22, 189C.) 

No. 234. 

Patbnts — Limitation bt Pbior Aht — Cr.oTii-NArpiKG Machihes. 

The Grosselin patent, No. 377,151, for a machine for napping cloth, 
if valid at ail, is limited by the prier state of the art to the spécifie meth- 
ods used to produce the main resuit which is the function of the machine. 
Heap V. Greene, 75 Fed. 405, foUowed. 

This was a suit in equity by Charles Heap against the Tremont & 
SufEolk Mills for alleged infringement of a patent for a machine for 
napping cloth. On final hearlng. 

Edwin H. Brown, for complainant. 
William A. Macleod, for défendant. 

CAEPENTER, District Judge. This is a bill in equity to enjoin 
an alleged infringement of the flrst three claims of letters patent 
No. 377,151, issued January 31, 1888, to Henry Nicolas Grosselin. 
fils, for machine for napping cloth. The claims are as follows: 
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(1) In a gig mil], the combination, with a rotai-y drum consisting of heads, 
a shaft, and a séries of card or teaseling roUers journaled upon said heads 
and provided with puUeys at their projecting ends, of a driving belt applied 
to each set of said pulleys, and devices, substantially as described, for driv- 
ing said belts with varying speeds and in différent directions as described, 
whereby the cards are rotated simultaneously each about its own axis and 
about the axis Of the drum, substantially as described. 

(2) In a gig mill, the combination, with a drum composed of heads, a 
shaft, and the working card or teaseling rollers I) D, of a shaft I, cônes 
H H', belt Xs, pinion f, gear d, pulleys F F', belts X X', and pulleys a a, 
substantially as described. 

(3) In a glg mill, the combination, with a drum composed of teaseling 
cards or worliing rollers D D, heads, and a shaft, of pulleys a a at the pro- 
jecting ends of said rollers and of greater diameter than the rollers, a driv- 
ing belt in operative relation to each set of pulleys, and devices, substantially 
as described, for driving said belts with varying speeds and in différent 
directions, substantially as described. 

As in the case of Heap v. Greene (this day decided) 75 Ped. 405, 1 
find a clear statement of the mechanical différences hère in ques- 
tion impracticable without several illustrations which are not at 
my command for use in this place; and therefore, without deciding 
the question of the validity of the patent, I find that the claims hère 
disputed are so limited by the English patent to William Davis (No. 
4,820), of July 24, 1823, and the German patent to Moritz Jahr (No. 
4,949), of September 1, 1878, as well as by the state of the art gener- 
ally that the respondent cannot be held to infringe. The bill will 
be dismissed with costs. 



MULLEN et al. v. KING DKILL CO. et al. 

(Circuit Court, D. Indiana. July 22, 1896.) 

Patents— Validity and Infhingkment^Gkain Drills. 

The Mullen patent. No. 355,462, for an improvement In grain drills, de- 
signed for the spécial purpose of drilling seed between rows of standing 
corn, Ji^ld valid, and infringed as to claims 1 and 2. 

This was a suit in equity by Winfleld W. Mullen and others against 
the King Drill Company and others for alleged infringement of a 
patent. 

Chester Bradford, for complainants, 
Coburn & Strong, for défendants. 

BAKER, District Judge. This is a suit in equity, in the usual 
l'orm, for infringement of letters patent No. 355,462, issued January 
4, 1887, to Winfleld W. Mullen and Francis M. Mullen, two of the 
complainants, for certain improvements in grain drills. The inven- 
tion which forms the subject-matter of the patent is designed for 
the spécial purpose of drilling seed between rows of corn in the 
farming process known as "double cropping." It differs from ordi- 
nary grain drills, either adjustable or nonadjustable, in that its 
outer drill-teeth automatically foUow the bases of the corn hills. 
In the spécification it is said : 

"This drill is mostly used where it is desired to sow grain between rows of 
corn, and its opération is as follows: The three central drill-teeth, being rig- 
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Idly mounted on the frame, A, move directly forward, as the drill progresses 
through the fleld. In parallel Unes; but the outer drill-teeth, being mounted on 
the spring-niounted wlngs, B, as they move along next thé hllls, will swing 
In and out, and accommodate themselves to the inequalities In the ground 
produeed by sueh hills, and leave a Une of seed which practically foUows 
the bases of the hills of corn. By thls means any tearing up of the hills of 
corn is avolded, and at the same tlme the grain is drilled very close to them, 
which is very désirable." 

Only claims 1 and 2 are involved in this suit. Tliey are as f ollows : 

"(1) The combination, in a grain drill, of the main or central frame, A, 
the usual drill mechanism and drill-teeth, and the outer frame parts or wings, 
B, sald wings being pivoted to the frame, A, with springs interposed between 
said wings and said frame. (2) The combination of the main frame, A, the 
usual seed-box and feeding mechanism, the spring-mounted wings, B, and 
spouts leadlng from the seed-box to the drill-teeth; the spouts which lead to 
the teeth on said wings being of a telescopic construction, substantially as set 
forth." 

The défenses are want of invention as shown by tiie prior state of 
the art, anticipation as disclosed by certain prior patents, and non- 
infringement. 

The patent is prima facie évidence of both novelty and utility, and 
neither of thèse presumptions has been rebutted by the évidence. 
On the contrary, they are strengthened. No anticipation of the 
complainants' combination is shown, although the attempt has been 
made to prove anticipation. The fact that it has been infringed is 
admitted by the défendants' expert, and its utility is sufSciently 
established as against the défendants by tbeir infringement of it, as 
well as by direct proofs of utility found in the record. Let a decree 
be entered adjudging the validity and infringement of claims 1 and 2, 
with the usual injunction and référence for an accounting. 



O'CONNELL v. ONE THOUSAND AND TWO BALBS OF SISAL HBMP. 

(District Court, S. D. Alabama. March 20, 1806.) 

No. 743. 

1. AUMIRALTY PLEADING— AMENDMENTS. 

Amendments to the libel are allowable, in the discrétion of the court, 
untll the terminatlon of the cause, and even in matters of substance: and 
an amended or supplemental libel may be allowed to stand as an original 
libel. But amendments are limited by due considération of the rights of 
the opposite party, and will be denied if his rights would be prejudiced. 

S. ShIPPING — BiLLS DP LaDING— REFERENCE TO CHARTER PARTT. 

Acceptance of a bill of lading containing the words, "Freights and ail 
other conditions as per charter party," brings into the contract, not only 
ail conditions of the charter party which relate to the payment of frelght, 
strictly so called, but ail that are referable to the subject-matter of the 
receipt, the carriage, and the discharge of the cargo. 
3. Same — Altération of Bill op, Lading. 

A shipper has no right, wlthout the master's consent, to strilie from the 
bill of lading the clause, "Frelght and ail other conditions as per charter 
party." 

This was a libel by William H. O'Connell, master of the steamship 
Ravensdale, against 1,002 baies of Sisal hemp, claimed by Thebaud 
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Bros., to enforce payment of freight. The cause was heard on ex- 
ceptions to the amended libel, and on motion to strike out. For re- 
port of the décision on the merits, see 75 Fed. 410. 

Clark & Clark, for libelant. 

Pillans, Torrey & Hanaw, for claimants. 

TOULMIN, District Judge. Amendments in the pleadings are 
allowable In admiralty, in the discrétion of the court, at any time 
until the termination of the cause, and it is in the discrétion of the 
court to allow amendments eren with respect to matters of substance. 
But amendments are always limited by due considération of the 
rights of the opposite party, and where, by the amendment, he would 
be prejudiced, it is not allowed. The Edwin Post, 6 Fed. 206; 
The Imogene M. Terry, 19 Fed. 463; The Corozal, 19 Fed. 655. A 
supplemental libel may be allowed to stand as an original libel. 
Henderson v. Three Hundred Tons of Iron Ore, 38 Fed. 36. The 
amendments in this case do not préjudice the claimants. No answer 
has been flled, and no évidence taken. The court will allow the 
amended libel to stand as the original libel, and will therefore over- 
rule the motion to strike it out. There are some allégations in the 
original and amended libel that are inconsistent, and also some aver- 
ments in the amended libel as to matters occurring subséquent to the 
filing of the original libel, but they are immaterial, and need not be 
specially noticed. 

Now, as to the exceptions to the libel on the merits of the case. I 
understand the law to be that a shipowner can avail himself of rights 
given by the charter party, when indicated in the bill of lading, even 
to the préjudice of the shipper. If the bill of lading incorporâtes 
the terms of the charter party by using comprehensive words, as 
paying "freight and ail other conditions as per charter party," the 
owner's lien on the goods for the charter freight is preserved. Carv. 
Carr. by Sea, pp. 671, 672, §§ 668, 669. The clause, "Freight and ail 
other conditions as per charter," will incorporate into a bill of lading 
ail conditions in the charter applicable to and consistent with the 
character of the bill of lading. Scrutton, Charter Parties, arts. 18, 
19, pp. 36, 39, 40. Words of gênerai référence to the charter party 
bring into the bill of lading ail those clauses and conditions of the 
charter party which are not specifically dealt with by the bill of 
lading itself, and are not contradictory to or inconsistent with the 
terms of the bill of lading. Gardner v. Trechmann, 5 Asp. 558, 559; 
2 Pritch. Adm. Dig. p. 485, § 149. When the bill of lading expresses 
that the consignée is to pay "freight and ail other conditions as per 
charter party," "ail other conditions" means performing or satisfying 
ail other conditions of the charter party; and it is held that they 
would hâve no application unless they secured the liens of the ship- 
owner under the charter party." Carv. Carr. by Sea, p. 638, § 637. 
And it is also held that, where the consignée is to pay "freight and 
ail other conditions as per charter party," the conditions of paying 
the dead freight and demurrage due under the charter are brought 
in, and the liens are preserved. là. §§ 637-671. The shipowner has 
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a lien on the cargo f or tlie charter freight, as against the charterer, 
his agents, and tliose wlxo hâve notice of the charter party. 2 Pritch. 
Adm. Dig. p. 615, § 1229, and authorities therein cited. 

This libel is flled to recover the charter hire of the ship. It is 
alleged in the libel that the Mil of lading signed by the master con- 
tained the words, "Freight and ail other conditions as per charter 
party." My opinion is that the words "ail other conditions as per 
charter party," not only include such conditions as are connected 
with paying freight, strictly so called, but ail that are referable to 
the subject-matter of the receipt, the carriage and the discharge of 
the cargo. 

The libel also allèges knowledge of the charter party by the ship- 
pers, and shows that the charter party provides for a lien on cargo 
and freight in favor of the shipowner. The master's right was to 
insist on the bill of lading as signed by him, and the shipper had not 
the right to alter, by striking ont the words, "Freight and ail other 
conditions as per charter party," without the master's consent, as it 
is alleged it did. 

The allégations of the libel are admitted to be true for the pur- 
poses of this hearing. If true, my opinion is that the libelant has 
made out a case which entitles him to recover for the hire or use of 
the ship. The exceptions must be overruled, and it is so ordered. 



O'CONNELL V. ONE THOUSAND AND TWO BALES OF SISAL HEMP. 

(District Court, S. D. Alabama. July 30, 1896.) 

No. 743. 

1. BiiiLB OF Ladikg— Altération by Shippbr— Aoquiesoencb of Master. 

Bills of lading signed after the cargo was ail on board eontaîned the 
words, "Freight and ail conditions as per charter party." The shipper, 
who supposed the vessel to be under charter, but was Ignorant of the 
terms of the charter party, refused to accept the bllls in this form, aud 
In the présence of the master, and with his acquiescence, strucli out the 
words. Held that, notwithstanding a subséquent protest by the master, 
the contract of carriage was controUed by the bills of lading alone, inde- 
pendently of the terms of the charter party. 

8. ShIPPINO— DiSBUESEMEKTS BY ShIPPBK AS AGENT FOR CHARTBREE. 

Where a shipper, actlng also as agent for the charterers, disbursed the 
ship in a foreign port, héld, that his consignées were not entitled to de- 
duct the amount of such disbursements from the freight, when the freight 
was sued for by the shipowners in enforcement of their lien for the 
charter hire. 

This was a libel in rem by William H. O'Connell, master of the 
Bteamship Eavensdale, against 1,002 baies of sisal hemp, claimed by 
Thebaud Bros., to enforce payment of freight. An opinion was 
heretofore flled on exceptions to the libel and motion to strike out. 
75 Fed. 408. The cause has now been heard on the merits. 

Clark & Clark and Converse & Kirlin, for libelant. 
Pillans, Torrey & Hanaw, for claimants. 
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TOULMIN, District Judge. When this case was before me on 
exceptions to the amended libel, I overruled tke exceptions, holding, 
in eflfect, that, on the allégations of the libel, the libelant was enti- 
tled to recover the charter hire of the ressel, and had a lien on the 
cargo therefor. Material allégations in the libel, and on which thia 
ruling was based, were that the shipper had knowledge of the char- 
ter (which I construed to mean knowledge of the terms or stipula- 
tions of the charter); that the bills of lading signed and delivered to 
the shipper contained the clause, "Freight and ail conditions as per 
charter party;" and that, subséquent to such delirery, the bills of 
lading were altered by the shipper, by striking out of them said 
clause; and that this was doue without the knowledge or consent 
of the master. If thèse allégations were sustained by the proof, 
I would still hold that the libelant was entitled to recover the char- 
ter hire of the vessel, and had a lien on the cargo for it. But, in my 
opinion, the proof does not sustain thèse allégations. The burden 
is on the libelant to make out his case, — that is, the case set forth 
in the amended libel, which is a substitute for the original libel; and 
this he has failed to do. The weight of the CTidence is that the 
shipper presumed and believed that the Tessel was operating under a 
charter party, but that he did not know its terms or conditions; 
that he was the agent of the charterer, and of the ship to procure 
cargo for her, to disburse her, and to get her clearance papers, etc.; 
that he frequently shipped cargoes on her on his own account; and 
that the cargo involved in this suit was furnished and shipped by him 
in the usual way. The évidence further shows that the customary 
rate of freight, and the rate authorized by the charterer, between 
Progresse and Mobile, was three-sixteenths gold and 5 per cent, add- 
ed, and that sometimes this was put in the bill of lading, and some- 
times it was not. The évidence also is that the shipper did not ac- 
cept the bills of lading in the f orm and as signed by the master, and 
that the master was notifled of that f act ; and the decided weight of 
évidence is that the master was présent when the clause inserted by 
him in the bills of lading, to wit, "Freight and aU conditions as per 
charter party," was stricken out by the shipper, and that he assented 
thereto, and acquiesced in what was done by the shipper, saying that 
he had put that clause in the bills of lading because he was instruct- 
ed by his owners to do so. The évidence further shows that the 
cargo was ail on board the ship at the time the bills of lading were 
signed, and that at the time of the alleged controversy over the char- 
acter of the bills of lading which the master had signed, and the 
shipper's refusai to accept them, the ship's clearance papers had al- 
ready been made out. 

Tlie master did not refuse to carry the cargo except according to 
the terms of the charter party (as expressed by him in the bUls of 
lading) on the refusai of the shipper to accept such bills, and the 
shipper did not demand the return of the cargo because of the mas- 
ter's claim of right to issue such unusual bills of lading, as the ship- 
per considered them. The Peer of the Eealm, 19 Fed. 21G; Peek 
V. Lai-sen, L. E. 12 Eq. 378. If the bills of lading retained by the 
shipper were so retained in their altered form (as altered by him) 
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with the consent or acquiescence of the master, they must be con- 
sidered as the true and only évidence of the contract. If they were 
altered and retained without the master's consent, express or im- 
plied, certain it is from the évidence that they were not agreed to 
and accepted by the shipper in the form in which the master had 
signed them. In the latter case there was no express contract 
made. There was no agreement between the parties, and the ship 
in that event would be entitled to the customary rate of freight, 
which is shown to be three-sixteenths gold and 5 per cent, added. 
From the weight of the évidence, I am bound to find that the master 
assented to and acquiesced in, if he did not expressly consent to, 
the change made by the shipper in the bills of lading at the time it 
was made, whatever he may hâve thought or done about it after- 
wards, in the way of protests, etc. I can well see why he should 
hâve protested in view of the instructions from his owners. 

My opinion is that the libelant is not entitled to recover the char- 
ter hire and other charges provided for in the charter party, but 
that he is entitled to recover the freight at the rate named, and that 
without any déduction for what is called "advances on freight." It 
appears from the évidence that the shipper in this case (Agentia 
Commercial) was the charterer's agent, and disbursed the vessel for 
and on account of the charterer; that it kept no account with the 
charterer, but that it was usual to collect such disbursements from 
the f reights, and, as some of the offtcers of the Agentia Commercial 
say, from the consignées. As long as the freights belonged and 
were going to the charterer, any disbursements made on his account 
or on account of the ship by his agent should properly and justly be 
deducted from of paid out of the freight. But when the charterer 
is not entitled to receive the freight over the shipowner, as in this 
case, it seems to me that the advances for disbursements could not 
properly or reasonably be deducted from the freight as against the 
shipowner. Were thèse advances for the ship made on the crédit 
of the ship? Was there any contract, express or implied, by Avhich 
the agent, who happened to be the shipper in this instance, was to 
be reimbursed thèse advances as against the shipowner? The con- 
tract between the sliipper and the ship is contained in the Mil of 
lading, and there is nothing therein about port charges, etc., or any 
déduction being made from the freight on that account. It seema 
to me that the claimants are not entitled to deduct from the freight 
for aay such advances as are claimed. It is not a set-off against the 
freight. It should be treated rather as a loan than as prepayment 
of freight, or a claim against the charterer. At least, it is a matter 
with which the consignées, Thebaud Bros., hâve nothing to do. 

The libelant may hâve a decree for the freight, and, if the amount 
is not agreed f>n, there must be a référence to ascertain the amount. 
The libelant will also be decreed costs, except the costs for flling 
the amended libel and the amendment to the libel, which was offered 
on the trial, and which the court allows to be flled; also, the costs 
for the flrst writ of seizure and other costs growing out of the same, 
such as the costs of publication and watchman's fées, if any, up to 
the time of the second seizure. Ail other costs are to be taxed 
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against the claimants. Had there been any demand for th.e goods 
and tender of freight, ail costs subséquent thereto would be taxed to 
the libelant. 



THE RAVENSDALE. 

THEBAUD et al. v. THE RAVENSDALE. 

(District Court, S. D. Alatiaina. July 30, 1896.) 

No. 745. 

Shipping — Dblivekt of Cakgo— Libel for Freight. 

A master, having a cargo under a bill of lading for delivery to order, 
was ignorant as to who were the indorsees, and was tlierefore unable 
to notify them of his arrivai. The day after arrivai he libeled the cargo 
for freight, but on the third day he recelved a letter from the attomeys 
of the indorsees of the bill of lading, who, after naming the principals, 
said, "We hâve for them to ofter to pay the freight, * * * and to 
demand delivery, as per bill of lading, on paying freight." The freight 
was not, however, paid or tendered, and five days later the master dis- 
charged the cargo upon the wharf, and caused another writ of seizure 
to be executed upon It. Held that, as the letter showed that the con- 
signées had knowledge of the arrivai, no further notice was necessaiy; 
that while the flrst seizure was prématuré, because made while the car- 
go was still on board, yet the proceedings taken by the master did not 
amount to a conversion, for whlch the consignées could claim even nomi- 
nal damages against the ship. 

ïhis was a libel in rem by Thebaud Bros, against the steamship 
Eayensdale to recover damages for alleged conversion of cargo by the 
master. For casos in which the master libeled the cargo to enf qrce 
a lien for charter hire, see 75 Fed. 408, 410. 

Pillans, Torrey & Hanaw, for libelants. 

Clark & Clark and Converse & Kirlin, for claimants. 

TOULMIN, District Judge. "The owner of a vessel has a lien 
on the cargo for the freight, and may retain the goods after the ar- 
rivai of the ship at the port of destination until the payment is 
made. He cannot, however, detain the goods on board the ship un- 
til the freight is paid, as the consignée or owner of the cargo would 
hâve no opportunity to examine their condition." The Eddy, 5 Wall. 
493. "The shipowner may deliver the goods on the wharf; but, to 
constitute a valid delivery there, the master should give due and rea- 
sonable notice to the consignée, so as to afford him a f air and reason- 
able opportunity to remove the goods, or put them under proper care 
and custody. If the goods are not accepted and the freight paid by 
the consignée, the carrier should not leave them exposed on the 
wharf, but should store them in a place of safety, notifying the con- 
signée or owner that they are so stored, subject to the lien of the 
ship for the freight and charges." The Eddy, supra. But want of 
notice is excused when a consignée is unknown, or is absent, or 
cannot be found after diligent search. If the consignée or the in- 
dorsee of the bill of lading for delivery to order cannot be found, 
the duty of the carrier is to retain the goods until they are claimed, 
or to store them. The Thames, 14 Wall. 98. 



414 75 FEDERAL REPORTER. 

The bill of lading in this case was for delivery to order. Tke 
consignées or indorsees of the bill of lading were unknown to the 
master, at least up to December 12, 1895. On that day, the attor- 
neys representing said indorsee, Messrs. Thebaud Bros., addressed 
a letter to the master, advising him that Messrs. Thebaud Bros., of 
New York, were the holders of the bill of lading issued by his ship 
for 1,002 baies of Sisal hemp, and in the letter say: "Eepresenting 
Messrs. Thebaud Brothers, * * * we hâve for them to offer to 
pay the freight on same, stipulated in the biU of lading, and to de- 
mand delivery, as per bill of lading, on paying freight." There is 
no proof of any payment or tender of freight, or of any offer to pay 
freight, or of any demand for delivery of the goods, other than is 
contained in the said letter. The letter seems to be more of a no- 
tice to the master as to who were the holders of the bill of lading, 
and who were nonresidents, and that the writers, representing said 
holders, hâve to offer to pay freight for them, and to demand deliv- 
ery of goods on paying freight. As I hâve said, the proof shows 
no freight was paid or tendered; no présentation of the bill of 
lading and no demand for delivery made, other than as above stated. 
Up to the receipt of this letter, it appears from the proof that the 
holders of the bill of lading were unknown to the master, which ex- 
cused want of notice by the master. The letter indicated that said 
holders were absent from this port, but it also indicated that they 
had notice of the arrivai of the ship with their cargo. Hence no 
further notice to them, it seems to me, was necessary. On Decem- 
ber 9, 1895, the vessel arrived in Mobile. On December 10, 1895, 
the master sued ont a writ of seizure on a libel flled claiming a lien 
on the cargo for charter hire, etc., and the writ was executed by a 
seizure of the cargo on board the ship. The ground alleged for this 
proceeding was the insolvency of the charterer of the vessel, and ap- 
prehended loss of the charter hire provided for in the contract. I 
think this proceeding was prématuré. 

The cargo remained on board of the ship imtil December 17, 1895, 
when it was discharged on the wharf, and another writ of seizure 
was executed on it. The holders of the bill of lading, having at 
least flve days' notice of the arrivai of the ship with their goods, 
faUed to come forward when the cargo was discharged, and demand 
delivery to them on payment or tender of freight, as they had given 
notice they would do. Without such payment or tender and de- 
mand, I think they hâve no just ground for complaint; and I do 
not consider that the proceedings taken by the ship master were, 
under the circumstances of the case, a conversion, for which Thebaud 
Bros, can recover even nominal damages. Their libel must there- 
f ore be dismissed. 
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WOODWARD, WIGHT & CO., Limited, v. DILLWOETH.i 

(Circuit Court of Appeals, Flfth Circuit AprU 28, 1896.) 

No. 442. 

Shipping — Liens— LouisiANA Code — Forckd Sale. 

The stoekholders of the 0. Packet Oo., a Loulslana corporation, passed 
a resolution that the company should be dissolved and liquldated, and 
that certain persons should act as liquidators, who should be conflrmed 
by the court. Thereupon, on pétition of credltors, this resolution and 
the appointment of the liquidators were conflrmed by the court. An or- 
der was made two days later that the liquidators should be authorlzed 
to run a steamer owned by the company, and that such steamer should 
be sold at auction, after advertisement by the sherifC. Thereafter the 
steamer, after due advertisement, was sold as directed. Held that, thèse 
proceedlngs being unknown to the law of Loulsiana, and only recognized 
by the courts by virtue of the consent of the corporation, the sale so 
effected was, in légal effect, purely voluntary, and not being a forced 
sale, within the meaning of articles 3239 and 3240 of the Loulsiana Code, 
did not divest the lien upon the steamer given by virtue of article 3237 
of the same Code to one who had furnished her with supplies. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Louisiana. 

Woodward, WIght & Company, Limited, brought this suit against the 
steamboat Stella Wllds to recover the sum of $560.60, rent of 1,360 llfe pre- 
servers. They allège: That the Stella "Wllds belonged to the Comeaux- 
Aiken Packet Company, which was carrying on the business of common 
carrier, and needed, at the least, 1,500 life preservers to complète its neces- 
sary equlpment, under the laws of the United States, to carry a certain 
number of passengers. That on the 27th of May, 1893, libelants agreed 
wlth the Comeaux-AIken Packet Company to provide and furnish 3,000 
llfe preservers, to be dellvered to and used upon the steamboats belonging 
to the Comeaux-Aiken Packet Company, the same to be rented at the rate 
of 371^ cents for each life préserver, which were to be retumed to libel- 
ants: provided that, if the life preservers should be used for any tlme 
less than three months, the full sum of 37i^ cents for each should be due 
and payable to libelants; reserving, however, to the Comeaux-Aiken Packet 
Company the right to purchase them by paying libelants for the same at 
the rate of 75 cents for each life préserver. That, In pursuance of said 
agreement, libelants dellvered to the steamboat Stella Wllds a large number 
of life preservers, to wit, on June 10, 1893, 500 llfe preservers; June 17, 1898, 
860 life preservers; making in ail 1,360 life preservers, to be used on the 
Stella Wllds as part of her equlpment. That the same were received by 
the master and officers of the steamboat for said purposes, and the said 
Comeaux-Aiken Packet Company became bound to pay libelants the sum 
of $510 as rent for the same; and, by the force and effect of the statutes 
of the State of Louisiana, the said sum of money, together with the sum 
of $50.60 expended and paid out by libelants for carrying said life pre- 
servers to and from said steamboat, became and was, and stlU Is, a lien 
upon the Stella Wilds. The défense Is that the libelants hâve no cause of 
action or clalm against the Stella Wilds; that said steamboat was for- 
merly the property of the Comeaux-Aiken Packet Company, a corporation 
created under the laws of Louisiana; that said Comeaux-Aiken Packet 
Company had been dissolved, and proceedlngs for the liquidation thereof 
had been taken, as provided by the laws of Louisiana, in the civil district 
court for the parish of Orléans, under the number 40,081 of the docket of 
said civil district court. In the suit entitled M. D. Lagan et al. v. The 
Comeaux-Aiken Packet Company; that under the proceedlngs had in said 
suit, and by the order' of the civil district court, the Stella Wilds was sold 

1 Rehearlng denied June 9, 1896. 
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at public auctlon, and respondent purchased the sald Stella Wllds at the 
sald sale, and became the owner, under and by virtue of the adjudication 
80 made by the orders of the civil district court; that tf Ubelants hâve any 
lien of any klnd,— vchlch Is not admltted,— this belng the home port of the 
Stella Wllds, such lien can only be claimed by virtue of some laws of the 
State of Loulsiana, and that ail liens glven by or under the laws of Lou- 
Isiana hâve been canceled and estingulshed by the sale made aa aforesald 
by the honorable civil district court for the parlsh of Orléans, liens In such 
cases belng referred to the proceeds of sale, the purchaser at sald sale 
taklng the tltle free from liens of any klnd; that only 860 Ufe préservera, 
altogether, were ever furnlshed to the Stella Wllds. The Ubelants oflCered 
évidence shovring that they had dellvered to the steamboat Stella Wllds 
1,360 llfe preservers for use aboard sald steamboat, for whlch they were 
entltled to charge, as per contract wlth the owners, the sum of 37% cents 
for each and every of the same, and that for drayage of life preservers 
to and from the vessel the steamboat was Indebted In the sum of $50.60, 
and otherwise tendlng to establlsh the allégations of the libel. The clalm- 
ant offered évidence showlng that after the supplies were furnlshed by 
the Ubelants, and before the filing of the libel in this case, at a meeting of 
the stockholders of the Comeaux-Alken Packet Company, owner of the 
steamboat Stella Wllds, held on the 17th day of August, 1893, in pursuance 
of a resolution of the board of dlrectors, the foUowlng resolutions were 
passed: 

"Whereas, the condition of the affalrs of the Comeaux-Alken Packet Com- 
pany makes It necessary, in the Interest of its creditors and stockholders, 
that It should cease business and go into liquidation: Be it resolved, that 
It is to the Interest of the shareholders and creditors that this company 
shall be dlssolved, liquidated, and wound up, and that J. Vincent Le Blanc 
and W. J. Comeaux be chosen as such liquldators, wlth fuU power to sell 
and dispose of ail the property and assets of this company, and take such 
other steps as may be necessary, proper, or convenlent to effeot such pur- 
pose, and fuUy settle and wlnd up this company, and dlstrlbute the pro- 
ceeds of its assets. Resolved, further, that in order to secure a speedy 
and economical liquidation, and avoid ail légal complications, It Is the opin- 
ion of the stockholders that the commlssioner this day elected shall be con- 
firmed by the court, and that such steps be taken by the présent offlcers of 
the company, or the aforesald commlssioner, as may be necessary, proper, 
or useful to efCect sald purposes." 

Thereafter, on the 13th of September, 1893, the foUowlng pétition was 
flled in the civil district court for the parlsh of Orléans: 

"The pétition of M. D. Lagan, L. Ruch & Son, and R. L. Robertson, of 
this City, respectfuUy shows that they are creditors, for more than $100, 
of the Comeaux-Aiken Packet Company, a corporation under the laws of 
this State, domiciled In this olty; that sald corporation has suspended pay- 
ment, wlth a view of golng into Uquidation; that the stockholders hâve 
met, and passed a resolution to llquldate and wind up the affalrs of the 
company, and bave appointed J. V. Le Blanc and W. J. Comeaux as liqul- 
dating commlssioners, with full power to iiquidate and wind up said com- 
pany; that It is the wish of the stockholders that the liquidation should 
be made through said parties as «)mmissioners. Petitioners further show 
that it Is to the Interest of ail of the creditors and stockholders that a fair 
and economical liquidation be had, and, to that end, that the court conflrm 
the appointment of the aforesald commissioners, and appoint the same 
persons commissioners of liquidation and receivers of said company; such 
appointment and confirmation being withiu the equity powers of the court. 
Wherefore petitioners pray that the Comeaux-Aiken Packet Company be 
cited to appear and answer this pétition; that this honorable court conflrm 
the appointment of J, V. Le Blanc and W. J. Comeaux as liquidating com- 
missioners of said company, and appoint sald J. V. Le Blanc and W. J. 
Comeaux as liquidating commissioners and receivers of said company, 
wlth authority as such to Iiquidate and wind up the said company, sell 
and dispose of its assets, and do and perform ail other acts and take such 
other steps as may be necessary, proper, or convenlent to effect such pur- 
pose, and fuUy settle and wind up sald company, and dlstribute the pro» 
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ceeds of its assets; and petitioners further pray that an inventory be taken 
by A. J. "Villere, notary public, and for ail such other and further orders 
and relief as may be necessary or proper." 

That upon the same day the foUowlng order was made: 

"Consldering the foregoing pétition, and the answer of the Oomeaux- 
Aiken Packet Company, it is ordered that the affairs of sald company be 
proceeded wlth by liquidation; that J. V. Le Blanc and W. J. Comeaux be 
conflrmed as liquidatlng commissioners, and be, and they are hereby, ap- 
pointed as liquidating commissioners, and conflrmed as such, on tâklng 
oath as required by law. It is further ordered that an inventory be taken 
by A. J. Villere, notary public, and the bond be glven by said commissioners 
to be fixed when the inventory Is taken and filed. It is further ordered that 
a commission issue to the clerk of the district court of the parish of JefEer- 
Bon to take an inventory of property in said parish. 

"New Orléans, September 13th, 1893. 

"[Slgned] T. C. W. Ellis, Judge, 

"Sitting for Hon. N. H. Rightor, Judge of Div. D, now absent on leave." 

That on the 16th day of September, 1893, the followlng order was made: 

"Let "W. J. Comeaux and J. V. Le Blanc, liquidating commissioners and 
receivers of the Comeaux-Alken Packet Company, be, and they are, author- 
Ized to run the steamer Stella Wilds in the trade in which she is at présent 
engaged, and for that purpose incur such expense and make such disburse- 
ments as are necessary, rendering a fuU account thereof, in due course, to 
this court; and let the said steamer Stella Wilds be sold at public auction, 
to the highest bidder, after the usual advertisements, by Victor Mauberet. 
civil sheriff of that parish. 

"New Orléans, Sept. 15, 1893. 

"[Signed] T. C. W. EUis, 

"Judge of this Court, Div. A, acting for the Hon. N. H. Rightor, Judge Div. 

D, now absent on leave." 

The évidence offered by claimant further showed that thereafter, under 
the last above mentioned order, the sheriff of the parish of Orléans, after 
advertisement for 30 days, offered for sale, sold and adjudicated the steam- 
boat Stella Wilds to the claimant for the sum of $3,700. There was no évi- 
dence showing that the sheriff ever seized or possessed the said steamboat, 
and the fact appears to be that during ail the time the proceedings and ad- 
vertisement were pending the said steamboat was regularly and continu- 
ously run in her regular trade, for account of owner. The judge In the 
district court flrst decided in favor of the libelants for the fuU amount of 
their claim, $560.60, and thereafter. as the record shows, of his own motion, 
reconsidered his decree, and ordered a decree in favor of the claimant, dis- 
missing the libel, with costs. The libelants appeal, assigning as error that 
the judgment and decree of the district court are against the law and the 
évidence, and that the court erred in refusing to decree libelants a lien upon 
said steamboat Stella Wilds for the use and rent of the life preservers men- 
tioned in the libel. 

Geo. Denegr-e, J. P. Blair, and W. D. Denegre, for appellant. 
O. B. Sansum, for appellee. 

Before PAUDEE and McCORMICK, Circuit Judges, and SPEER, 

District Judge. 

PAEDEE, Circuit Judge, after having stated tke foregoing facts, 
delivered the opinion of the court. 

In the case of John F. Ailven et al. "v. Woodward, Wight & Co., re- 
cently decided by this court on a s.imilar claim made against the 
steamer Belle of the Coast for life preservers fumished under the 
same contract (19 C. C. A. 345, 72 Fed. 1019), it was held that the life 
preservers were a necessary equipment of the boat, and that for fur- 
nishing the same a domestic lien resulted, under article 3237, Rev. 
v.75F.no.5— 27 
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Civ. Code La. In that case, as hère, there was some conflict in the 
testimony as to the number of life préservera actually fumished; but 
as we held in that case we hold in this, — that the clear prépondérance 
of the proQf supports thelibel, and that a lien resulted against the 
steamboat Stella Wilds for the fuU amount claimed. 

The important question presented on this appeal is whether the 
lien whiçh resulted under the local law, in favor of the libelants, for 
, the supplies furnished, was subsequently divested by reason of the 
proceedings in liquidation of the Comeaux-Aiten Packet Company, 
and the sale made therein, as set out in the stâtement of facts. We 
think there can be no doubt that the lien granted by the local law 
must be taken with ail the limitations and conditions attached by 
the lawmakers. This has been speciflcally held in numerous cases 
in the United States courts, and from an early day. See The Ohusan, 
2 Story, 455, Ped. Cas. No. 2,717; The Red Wing, 14 Fed. 869; The 
City of Salem, 31 Fed. 616; The Edith, 94 U. S. 518; The Harrisburg, 
119 U. S. 199, 7 Sup. et. 140. 

Article 3237 of the Revised Civil Code of Louisiana, which gives 
the lien or privilège which libelants claim, is foUowed by other sec- 
tions dealing with the matter. Article 3239 is as follows: 

"Credltors havlng privilèges on shlps or other vessels may pursue the ves- 
sel in possession of any person who has obtained it by virtue of a sale; in 
this case, however, a distinction must be made between a forced and a 
voluntary sale." 

And article 3240 reads : 

"When the sale was a forced one the rlght of the purchaser to the property 
becomes irrévocable; he owes only the prlce of adjudication and over it the 
credltors exercise their privilège In the order above descrlbed." 

The question then is whether the sale under which claimant asserts 
title was a forced sale, within the meaning of the articles above quot- 
ed. There are plausible grounds for holding, as claimed by appel- 
lant's proctor, that, in view of the fact that the Code of Practice of 
the State of Louisiana provides for the provisional seizure and sale 
of ships and vessels to enforce the liens granted by the local law, the 
forced sale, within the true intent and meaning of the articles above . 
quoted, refers only to a sale made under such quasi admiralty pro- 
ceedings. See Code Prac. arts. 284 et seq. But we are not required, 
in this case, to détermine this point. For the purposes of this case, it 
may be taken, as claimed, that "forced sale" and "judicial sale" are 
iâentical in Louisiana, and that either term means a sale made under 
authority and process of law in any légal proceeding had contra- 
dictorily with the owner before any court of compétent jurisdiction. 
Axticle 261.6 of the Revised Civil Code of Louisiana says that sales 
made by authority of law are of two kinds: (1) Those which take 
place when the property of a debtor has been seized, by order of a 
court, to be sold for the purpose of paying the creditor; (2) those 
which are ordered in matters of succession or partition. The facts, 
as found in this case, show that although there was a s^Ie made by 
the sheriff, and under an order of court, it was in a proceeding whoUy 
voluntary. Neither the resolution of the stockholders directing the 
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liquidation of the Company, the pétition of creditors to the court, nor 
any finding made by tiie court, shows a suggestion of insolvency, or 
of any contradictory proceeding. Tlie proceedings had in the case 
are unknown to the lex scripta of Louisiana. They are barely per- 
mitted in the courts of the state, under a décision of the suprême 
court of the state in Ee Louisiana Savings Bank & Baf e-Deposit Co., 
35 La. Ann. 196, and solely on the groimd that the corporation to be 
so liquidated consents to the proceeding. In tliis case liquidators 
chosen by the corporation took the Stella Wilds, and in a consent 
proceeding in court, binding only on consenting parties, caused the 
same to be sold. Although the forms of sale provlded by the law 
of Louisiana in cases of sale on exécution were f ollowed, it was whol- 
ly voluntary on the part of the parties who effected the sale. There 
is not a suggestion in the record that the libelants were parties to 
the proceeding, or had any légal notice of the same. It is clear that 
they had no notice by reason of any seizure or change of possession 
of the vessel upon which the law gave them a lien. It cannot be ad- 
mitted that the sale was either one of the two kinds mentioned in 
article 2616, supra. It is futile to contend that the insolvent laws of 
Louisiana give any col or of right to the proceedings in question, be- 
cause not only was there no suggestion of insolvency, but, as decided 
by the suprême court of the state, corporations .cannot avail them- 
selves of the provisions of the act relative to che voluntary surrender 
of property. Jeffries v. Iron- Works Co., 15 La. Ann. 19. 

The learned proctors for appellee claim îhat the practice finds sup- 
port in section 688 of the Revised Statutes of Louisiana, providing 
the manner in which the affairs of a corporation shall be wound up in 
certain cases. The section is as foUows: 

"Sec. 688. They shall forfelt their charter for Insolvency evldenced by the 
return of no property found on exécution. In such cases It shall be the duty 
of the district court to couvert ail the assets, Includlng any unpaid balances 
due by the stockholders on thelr shares, Into cash and to distrlbute the same 
under the direction of the court amongst the parties entltled there to in the 
same manner as near as may be, as is done in cases of insolvency of indl- 
vlduals." 

The forfeiture of a charter for insolvency evidenced by a retum of 
"No property found," on exécution, is an entirely différent case from 
the one at bar, where there was neither judgment, exécution, nor 
ûnding of insolvency. In our opinion, the sale made by the sherifl 
of the steamboat Stella Wilds was of no more force than if it had 
been made by the liquidators without the intervention of the sheriff, 
and that, treating it as a sale made by the liquidators, it is of no 
more force than if it had been made directly by the owner. To hold 
that such a sale should be given the force and effect of a forced sale, 
within the true intent and meaning of articles 3239 and 3240 of the 
Civil Code of Louisiana, would be unwarranted and unsupported by 
either principle or authority. The decree appealed from is reversed, 
and the cause is remanded to the district court, with instructions to 
enter a decree in favôr of libelants for the amount claimed in the 
libel, with récognition of lien upon the steamboat Stella Wîlds, and 
for costs. 
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RELYEA V. NEW HAVEN ROLLING-MILL CO.» 
(District Court, D. Connecticut. August Term, 1873.) 

1. BiiA ôp Lading— Falsb Rbcitals— Liabilitt for Damages. 

Where a master, who is also owner of a vessel, glves a shipper a bill of 
lading, reciting receipt of a certain amount of iron, and agreement to de- 
liver It to tlie consignées, he is liable for damages to the consignées, wlio, 
relying on the eon'ectness of tlie récital, pay tlie slilpper for more iron 
than was aetually on board. 

2. Samb— Recoupment of Damages. 

Sueh damages may be recovered in an independent action, or may be 
recouped against a claim for tlie freight, wblch was to be paid by tbe 
consignées: siich recouDment. however. being limited to the amount 
clalmed for freight. 

Libel by Eelyea against th.e New Haven Rolling-Mill Company. 

0. R. Ingersoll, for libelant. 
J. T. Platt, for respondents. 

SHIPMAN, District Judge. This is a libel in personam in favor 
of the owner and master of the sloop Carver, to recover freight money 
from the respondents. On or about the 8th day of August, 1872, 
Pettee !& Mann engaged the libelant to transport in his sloop a cargo 
of scra^ iron from New York to New Haven. The iron was weighed 
upon the wharf at New York, and deliyered on board the vessel by 
Pettee & Mann. The captain, on August 8, 1872, signed three bills 
of lading, whereby he acknowledged to hâve received on board the 
sloop 109 tons and a specified fraction of a ton, and agreed to de- 
liver the same to the respondents at New Haven, or to their assigns, 
he or they paying freight at the rate of |2.25 per ton of 2,240 pounds. 
The captain demurred to signing the bills of lading, as he had not 
seen the iron weighed, but flnally signed them upon the assurance of 
Pettee & Mann that the quantity was correctly stated. On the same 
day, the consignors sent by mail to the respondents one of the three 
bills of lading, and a bill of the iron, at $62.50 per ton. This letter 
was received before the vessel ai'rived. The vessel and cargo 
reached New Haven about the lOth of August. There was a delay 
of three or fours days in discharging, in conséquence of the respond- 
ents' dock being preoccupied, but the vessel was discharged on the 
17th. On the 16th, the respondents paid Pettee & Mann in accord- 
an ce with the quantity stated in the invoice and the bill of lading. 
On the 17th, when the iron was entirely discharged, the respondents 
discovered a deflciency of about six tons, and refused to pay for the 
freight. The libelant delivered ail the iron that was put on board 
his vessel, and which amounted to 103 tons. It is fairly to be in- 
ferred that the consignées would not hâve paid Pettee & Mann until 
the weight of the iron had been ascertained had they not relied upon 
the positive statement of the bill of lading. 

The question of law in the case is whether the consignées, who hâve 
advanced money on the faith of a clean bill of lading, signed by the 

1 Published by request. 
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master and owner of a vessel, and hâve been injured thereby, can 
recoup, in an action for freigkt money brought by such master, so 
much of tbeir loss as does not exceed the libelant's claim for f reight. 
ît is well settled tbat, as between the skipper and the shipowner, the 
receipt in the bill of lading is open to explanation. But the point 
hère is whether the master and owner are concluded by positive 
représentations as to third persons who hâve relied upon such state- 
ments, and hâve suiïered loss thereby. Since the case of Lickbarrow 
v. Mason, 2 Term K. 63, it has generally been considered as settled 
law that a bill of lading is a quasi uegotiable instrument, and when 
goods are sold by the consignées "to arrive," and the bill of lading 
is indorsed to the purchaser, who receives the same in good faith, 
that the consignor's right of stoppage in transitu is lost. The eus- 
tom of merchants upon a saie of goods which hâve not arrived is to 
deliver the bills of lading to the purchaser, which pass from succes- 
sive vendor to vendee, and thus become a muniment of title of great 
value. In such case the only évidence which the purchaser has of 
the quantity of goods which he has bought may be the statement 
of the master in the bill of lading. This déclaration is oftentimes 
the only source of information upon which the purchaser can safely 
rely. It then becomes the duty of the master to see to it that inno- 
cent purchasers are not deceived by his incorrect or uncertain repre- 
:;i ntations. In case purchasers are deceived, a corresponding légal 
liability should be imposed upon him to make good the loss which 
he has caused. Had the New llaven Eolling-Mill Company sold the 
iron while in transit, and had the purchaser, relying upon the repré- 
sentations of the bill of lading, paid for the full amount therein 
stated, there can be little doubt tbat the master, being also the 
owner, would hâve been considered bound by his statements, at 
least to the estent of his freight money. I see no reason why his 
liability should be diminished when the person who is deceived is 
the consignée named in the bill of lading. If the consignée has not 
been misled, and has not suffered loss in conséquence of the bill 
of lading, he has no cause of complaint. But if it is found that a 
loss has been suii'ered, and that such loss happened through a re- 
liance upon an erroneous bill of lading, there is no just reason why 
the person whose négligence has immediately caused the injury 
should net also bear the loss. 

To this effect is the décision of Judge Nelson in Bradstreet v. 
Heran, 2 Blatchf. 116, Fed. Cas. No. 1,792a. This was a libel in 
personam by the master to recover freight on cotton shipped from 
New Orléans to New York, and consigned to the respondents. The 
court say: 

"The consignées made large advances upon the cotton, on the faith of the 
représentation in the bill of lading that it was shipped in good order. They 
are justified in doing so, and their security should not be lessened or im- 
paired by permitting the master to contradict his own représentation in that 
Instrument. It might be otherwise if the question arose between the master 
and the owner of the cotton. The question of damage might in that case be 
well limited to that accruing in the course of the voyage, notwithstanding the 
bill of lading. But the respondents stand in the light of bona flde purchasers, 
who became such on the faith of the représentation of the master." 
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In case of Sears v. Wingate, 3 Allen, 103, the court hold that tb.e 
master and owner is bound by the représentations in tbe bill of lad- 
ing, wben tlie consignée is deceived thereby, provided tbe statements 
are those whicà the master knew or ought to bave known were 
erroneous, and tbe incorrectness of wbicb be bad tbe means of dis- 
covering. Hère tbe cargo was weigbed upon tbe dock at New York. 
It is not probable tbat tbe master, unless exceedingly diligent, could 
bave verifled tbe accuracy of tbe weigbts, or bave ascertained tbe 
trutb or incorrectness of tbe représentations made to bim by tbe 
consignors. But, in my opinion, it was bis duty eitber to bave ascer- 
tained the true weigbt, or to bave refused to sign a clean bill. Tbe 
master, wben be ignorantly signs a bill of lading wbereby be under- 
takes to deliver a specifled quantity, is always in danger of mislead- 
ing a tbird person. It is incumbent upon bim to avoid tbat danger, 
by refusing to sign a bill unless be is satisfled of the accuracy of its 
contents. 

It is claimed by the libelant tbat tbe 103 tons were accepted, and 
tbat the f reigbt money is therefore to be paid. It is true tiiat there 
was an acceptance, and tbat tbe respondents are liable for the freight 
money. But they bave, nevertbeless, a rigbt to recoup against tbis 
claim for freight tbe damage wbicb they bave sustained in consé- 
quence of tbe fault of tbe master in tbe same transaction which is 
tbe subject of the suit; but such recoupment cannot be to an extent 
beyond tbe amount claimed for freight. The respondents can prose- 
cute tbis claim for damage eitber by an independent suit or libel, or 
they can, by recoupment, "seek to diminish or extinguish the libel- 
ant's just claim." Kennedy v. Dodge, 1 Ben. 315, Fed. Cas. No. 7,701; 
Nicbols V. Tremlett, 1 Spr. 367, Fed. Cas. No. 10,247. The libelant 
was also entitled to a small sum for demurrage, but, as tbe price of 
tbe six tons of iron was greater than tbe amount of tbe freight 
money and demurrage, tbe libel must be dismissed. 



WHITMAN V. VANDERBItiT. 
(Circuit Court of Appeals, Secoud Circuit. May 12, 1896.) 

1. DBMnRKAGB— DkLAY BT ABSENCE OF MaSTER. 

The master or shipowner cannot recover demurrage, under a charter 
party, for delay in diseharging caused by the master's absence from the 
vessel, so that she could not be moved to another dock upon the purchaser 
of the cargo refusing to receive It on the ground that it was in bad con- 
dition. 
S. Shippisg — Duty of Mastbk— Signing Bills op Lading. 

ïhe master cannot be held at fault for accepting lumber cargo from 
a firm to which his ship was conslgned by the charterer for loading, and 
glving a bill of lading describlng it as in apparent good order and condi- 
tion, when in fact it was largely rotten, if its worthless condition is only 
determined by putting the boards through a planing mill. The master la 
not required to be an expert In lumber. 

Appeal from the District Court of tbe United States for tbe South- 
ern District of New York. 
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Tliis was a libel by John W. Whitman, master of the schooner Hattie A. 
Marsh, against Edward W. Vanderbilt, to recover demurrage at the rate of 
$50 per day for delay in discharging a cargo of lumber eaiTied by the 
schooner for respondent, as her charterer. The district court dismissed the 
libel, and the libelant has appealed. The respondent, Edward W. Vanderbilt, 
who was a lumber merchant in New York City, in February, 1895, purchased 
a quantity of pine boards from Fairhead, Strahan & Co., of Jacksonville, 
Fia. He afterwards sold the same to Louis Bosset, also of New York City, 
and chartered the Hattie A. Marsh to transport the same to New York. 
By the terms of the charter party, the schooner was to carry "a fuU and com- 
plète cargo, under and on deck, of resawed yellow pine lumber, and/or 
boards," from Jacksonville to New York, at |4.50 per thonsaud superficlal 
feet, payable in cash on proper delivery of cargo at port of discharge. The 
charter party provided for "customary dispatch for discharging at port of 
discharge," the charterer to pay $50 per day demurrage for détention by his 
default. The vessel was to report to Fairhead, Strahan & Co. at Jacksonville 
for cargo. She accordingly proceeded thither, and loaded 301,621 feet of 
boards, the master signlng a bill of lading acknowledging the same to be 
in apparent good order and condition. She arrived at New York wlth the 
cargo February 2Y, 1895, and was ordered to Bosset's lumber yard in New- 
town, and began discharging at the dock there on the moming of March Ist. 
The lumber proved to be poor, and Bosset refused to accept it. The work 
of discharging was therefore stopped. The respondent, Vanderbilt, was noti- 
fied, and, on going to see the lumber, found that the captaln was absent, the 
steward being left in charge. The captain had gone to Maine on February 
28th, and did not return until March 9th. On examination of the cargo, 
and on being told by the stevedore that the lumber was bad ail through, Van- 
derbilt determined to discharge it at the Empire stores. But the steward 
decllned to do anything until authorized by the captain, so that it was four 
days before the schooner was towed to the Empire storage yard. She was 
there discharged in 15 days, excluding Sundays, and the libelant claimed 
5% days' demurrage, and $18 for towage; in ail, $293. 

In the district court the following mémorandum of opinion was filed by 
BROWN, District Judge: 

"The master of a vessel cannot recover demurrage for the delay of a ship 
in discharging, where the delay has been caused by his own misconduct in 
the exécution of the contract of carriage; and such is clearly the présent 
case. The master signed a bill of lading for the receipt of the lumber at 
Jacksonville as in good order and condition, whereas it was not in good order 
and condition, but largely decayed and unmerchantable, as I find he well 
knew. Upon the strength of this bill of lading, and on the faith thereof, the 
lumber was sold by the charterer, before arrivai, to Bosset, to whose yard 
it was sent for delivery, in the ordinaiy course of business. The vendee, on 
discovering Its condition, rightly refused to receive it, on the ground that it 
was, in considérable part, decayed and unmerchantable. The vessel, there- 
fore, had to be sent elsewhere to unload. The master had, however, ab- 
sented himself, and left no one in charge to assume the responsibility of mov- 
ing the ship. This was additional misconduct. But for the misconduct of 
the master In both of thèse respects, there would hâve been no delay in dis- 
charge, and no demurrage would hâve accrued. Neither ship nor master 
can take advantage of the master's own wrong. The libel is therefore dis- 
missed." 

Chas. C. Burlingham, for appellant. 
Geo. H. Gilman, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PEE CURIAM. For any delay caused by the master's absence 
from the vessel, the charterer is not responsible. The master, how- 
ever, was not in fault for accepting the cargo offered to him by the 
firm at Jacksonville to whom he was required to report, nor in 
signing bills of lading which described it as "in apparent good order 
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and condition." The master was not an expert, nor required to be 
one; and it is a significant fact that although tlie respondent, the 
stevedore, and the inspector ail testified that the lumber was rotten, 
they seem to hâve satisfled themselves on that point by taking a 
number of plank ont, and putting the wood "in a planing mill to plane 
it through to see if the rotten wood would plane ont." They found 
it "waa rotten ail the way through. It wouldn't plane ont." The 
master certainly could not be expected to apply any such test to the 
Inmber which the firm to which his ship was consigned loaded 
aboard as her cargo. Deducting from the 5| days which intervened 
between the expiration of the lay days and anal discharge of the 
vessel the two days during which the steward was trying to get 
the master's authority to shift to a new berth, there remain 3| days' 
demurrage, for which the charterer is liable, besides the item of 
$18 paid to a tugboat for shifting. The decree of the district court 
is reversed, and cause remanded, with instructions to decree for 
the libelant for $193, with interest, and costs of both courts. 



THE LOtriSBURG. 

GOULD V. DAVIS et al. 

SAME V. MORRIS. et al. 

(Circuit Court o( Appeals, First Circuit. June 30, 1896.) 

Nos. 164 and 165. 

1. CoT/iiisiOT^— Steamer and Sail— Improper Fog Hokn. 

A schooner which bas not the mechanical fog hom required by law, 
but some other sound-making apparatus, has the burden of showing, in 
case of collision with a steamer in a fog, that the want of a proper fog 
horn did not contrlbute to the collision. Per Webb, District Judge. 

2. Same — Change dp Couksb by Sail,. 

A change of course by a small schooner upon the sudden loamlng up, 
out of the fog, of a large steamer, heading directly for her, held a fault 
in extremis, there being apparently llttle time to détermine what was the 
safest thing to do. Per Webb, District Judge. 

3. Same— Excessive Speed in Fog. 

A speed by a steamer of seven linots an hour in a fog so dense that a 
schooner with which she collided could be seen only at a distance of a 
llttle overlOO yards held excessive. 

Appeals from the District Court of the United States for the Dis- 
trict of Maine. 

Thèse were libels growing out of a collision. The flrst was filed 
by Walter L. Davis and others, constituting the Portland Packing 
Company, against the steamship Louisburg (Horace W. Gould, claim- 
ant), to recover for loss of cargo shipped by libelants on the schooner 
Valorous, and lost by reason of a collision between the two vessels. 
The second libel was filed by William E. Morris and others, owners 
of the Valorous, against the Louisburg, to recover for damages in- 
flicted upon their vessel. 

The foUowing oral opinion was delivered in the district court, at 
the conclusion of the arguments in that court, by WEBB, District 
Judge: 
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The princlples of law Involved In the case are not unusual, or of so intricate a 
cbaracter that I thlnk It necessary for me to take any time to look at the au- 
thorltles. They are quoted over and over again, and are famlliar to ail of us. 
Now, there is a pecuUarity about thls case, and It Is the Uttle actual confllct of 
évidence. As to the place, the time, the gênerai direction of the wind, the 
gênerai courses of the two vessels, and the state of the weather, there Is a sub- 
stantlal agreement. If you corne to matters of exactness as to the wind and 
courses, the statements on the part of the steamer are probably a little more 
exact, because they come from the man who was at the wheel steerlng, with 
the compass directly before him, and who would hâve a better opportunity to 
know than the others, who state a gênerai Impression; but the différence is so 
slight that it is of very little conséquence The collision was between a 
steamer and a sailing vessel. The famlliar principle of law is that the sailing 
vessel Is to keep her course, and that the steamer is to keep clear. As bas 
been stated by the respondent hère, the duty of the steamer is imposed upon 
her upon the condition that the sailing vessel compiles with what is requlred 
of her. In other words, the sailing vessel must not, by any action on her part, 
Interfère with, ombarrass and defeat the steamer in the employment of proper 
means to perform her duty. 

This case brings in also the élément of the fog, and the duties of the two 
vessels when proceeding through the fog. The first duty upon the part of 
both, resting upon both alike, is to give warning of thelr présence and prox- 
imlty by sound signais, the character of the instrument to produce the sound 
being prescribed for each. The courts hâve held, and held repeatedly, that 
vessels are not warranted in substituting for the prescribed sound-making im- 
plement something that may be supposed to be an équivalent. So that in this 
case the schooner was requlred to hâve a mechanical horn, which should be 
sounded at proper Intervais, a single blast, and the steamer to bave a whistle, 
which should be sounded at proper intervais in a certain way. The schooner 
did not bave a proper fog horn. She had some other fog horn. But it is a per- 
fectly famlliar principle that even an inexcusable omission to do something, if 
it in no way contributes to the disastrous resuit, is not to be resorted to, to hold 
a vessel responsible, as on the famlliar principle that if a vessel is not carry- 
ing her lights on a full moonlight night, where she was seen, and seen for a long 
distance, the absence of lights not in any way contributing to the collision, she 
would not be held responsible. So it is with a sound signal or the possession of 
a proper mechanical fog horn. If it can be shown that its want was entirely 
inelïectual, without influence upon the resuit that followed, it would not make 
the vessel liable; but the burden of showing that it was not in any way a con- 
tributing cause rests upon the vessel which is déficient in that particuiar re- 
spect. It is argued hère now that it must be true that the absence of a 
mechanical horn in no way contributed to this disaster, because the testimony 
is that certain signais were given, and that they were not heard; that is to 
say. the schooner claims to hâve glven certain sound signais, and the steamer's 
Company dénies that there were any of them heard. On the other hand,. ail 
the witnesses from the steamer say that whistles were blown, and ail the wit- 
nesses- from the schooner deny that they were heard. It is theretore argued 
that whatfever sounds might hâve been given by a fog horn would hâve been 
no more heard than the sounds of the whistle and the horn that were used. 
My principal trouble about that argument is this: While I am fully persuaded 
from the évidence that the varions whistles which the witnesses on the part of 
the steamer bave testifled to were given, I am not so thoroughly convinced that 
they were not heard on board the schooner, and for this reason: It is admitted 
by every man on board the schooner that a long blast, and three short blasts 
immediately following, indlcating a reversai of the engine and full speed 
astern, were heard on board the schooner. There is no suggestion of any dif- 
férence in the condition of the atmosphère, or the surroundings, or anything 
else, which would bave allowed that whistle to hâve been dlstlnctly heard, as 
testifled to, when only a minute and a half before, on board the schooner, It 
was entirely silent. Now, that évidence is a very troublesome fact. If you are 
going to nndertake to sustain the contention of the witnesses from the schooner 
that the steamer's whistles were not heard at ail on board the schooner, where 
they admit that a long blast vi-as given when they came in sight of each other, 
and three short blasts immediately following, indicating a reversai of the engine 
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and full speediastem, were Ijeard on board the schooner, there is no apparent 
ot probable éBatif è In the sUrrôunding conditions to justlfy me In holding that a 
blast from the Same whistle, from the same or substantlally the same situa- 
tion, only a minute before, could not hâve been heard on board the schooner. 
So, 1 must dôme to the conclusion that the schooner bas not satisfactorily estab- 
llshed the proposition that the want of a mechanlcal fog horn in no wise con- 
tributed to the collision, or establlshed the fact that the possession and use of 
a suitable fog horn would not hâve glven the steamer an earller warnlng of her 
proximlty. For so much, I think, she is in fault. 

As to her change of course, I am of the opinion, and hâve been from the be- 
ginnlng, watchlng the whole case, that, although she did not malie the change 
of course wisely, it was made under such clrcumstances of extremlty as might 
be justlfied under excltement. A large steamer, of 1,200 tons, comes suddenly 
ont of the fog, close upon and aimlng dlrectly at her. How far away there 
was not much time to estlmate very closely or accurately, and how fast she 
was approaching was but a mère matter of conjecture; but the tendency of the 
fog was liable to exaggerate the danger from both of those causes, even to per- 
sons of calm nerves and much self-possession. That she was not in such a 
position that the collision was unavoidable under any clrcumstances or adop- 
tion of any measures is not establlshed. The wltnesses upon either slde say, 
in their judgment: "Had such conditions as I belleve to bave been judlcious 
and proper been resorted to, we probabiy would hâve gone clear; but there 
would hâve been a very short space between us, hardly the length of the 
schooner, or hiirdly the length of the steamer; but I thlnk probabiy we would 
bave gone clear." It is ail an estlmate, and ail a close shave; and in that 
situation of things, with the steamer rising up over this little schooner of 57 
tons, with no great time to détermine what was the safest thing to do, the 
change, under the extremlty, I think, was excusable, and the schooner should 
not be held responsible for that. As to her speed, I think she was going taster 
than could hâve been justifiable, in case that speed defeated her own ability— 
diminished her power— to guard against the things which she was bound to 
g uard against. But, inasmuch as she was going on her course,— so far as this 
veissel was concerned, a course which she was Iwund to keep,— I do not thlnk 
her speed contributed to this disaster. She was going under ail the sali she 
could carry. She had not slackened anything. Her staysail had been taken 
down for repairs, and her topsail had been reduced because it had been torn, 
according to the testimony ot one wltness. So she had every stltch of canvas on 
her which she was able to carry; but 1 do not think her speed contributed to 
the disaster. 

Now, I corne to the steamer. Ail those ealeulatlons which, by measuring the 
distances, the taklng of time, and estima ting the speed révolutions, the worlving 
of her engine, undertake to détermine the rate of speed at which she was go- 
ing, are. in my Judgment, delusive, unreliable, untrustworthy. As, for in- 
stance, there is no allowance made, and there can be no allowance made, for the 
time slie was running full speed ahead. Over ail this time there were intervais 
when she was running full speed ahead. We bave not the exact time. The quan- 
tlty has not been esactly measured. How fast the steamer was running from the 
time she left Scatarl until she came to the point of collision, so as to knôw ex- 
actly the rate of speed she was maklng withln an hour or half hour of the time 
of this collision (for this is the time that really concerns her), I do not belleve 
is ascertaiaable at ail. There is a différence In the estimâtes on the part of 
the schooner and on the part of the steamer. If I remember rightly, the gên- 
erai estlmate on the part of the steamer is that she was going over the ground 
at the time of the collision at the rate of between 4% and 5% knots. What 
was the weather? According to her own testimony, the fog was so thick that 
this schooner could be seen only a very slight distance over 100 yards. I al- 
low a little distance more than 100 yards for the progress of the schooner on 
her way between the last glance in that direction and the next. It would not 
be much. The suggestion Is, and the expression of opinion is, that it would 
be possible to bring this steamer, loaded as she was, to a standstill in about one 
length, and her own length Is 87 yards,— 261 f eet. With this measurement and 
estimate, for a vessél tobe proceeding in a fog as thlclv as that was.at a rate of 
speed which would prevent her belng brought to a standstill certainly withln the 
distance withln which a vessel could be seen, or which woi^id nrevent her from 
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taking such necessary steps as mlght become necessary for the protection of 
the vessel whlch she was to keep clear of, I hold was too fast. I do not think 
that any so saf e rule can be laid down to détermine and Interpret what can be 
meant by moderate speed In the fog, as tbat rule whieh says sucb rate of 
speed as gives the party the necessary control for discharging his obligation to 
other vesselsifhe came upon them; and that, manifestly, in this case.he conld 
not do. I do not regard It as by any means sure that whether the steam vessel 
had starboarded her helm or ported her helm, or whether the schooner had 
Icept her course or luffed up as she did, would hâve made an avoidance of this 
collision possible under the circumstances, with the speed at which the vessels 
were going. I must hold that the steamer vras going at too high rate of speed 
for that State of the weather, and Is therefore responsible. As to porting her 
helm, 1 am incUned to thlnk it was the right opération. Of course, something, 
in such a matter, dépends upon the actual relative positions of the vessels and 
their relative movements; but it Is perfectly plain that wlth vessels crossing 
each other's paths at rlght angles, or substantlally at right angles, and quite 
close to each other, starboardlng the helm would hâve been sending the 
steamer along in the same direction that the schooner was going, and the ad- 
vance of each was tending to bring them together, unless one advanced fast 
enough to get across the Une and out of the way of the other; while, turnlng 
under a port helm, the movement of the two vessels would be away from each 
other, Instead of comlng towards each other, as they must hâve done. I thlnk 
that the porting of the helm was a proper maneuver on the part of the steamer, 
—a wise one; so that 1 shall hold that to hâve been no fault on her part. 

My conclusion, therefore, is that it was the fault of both vessels,— fault on the 
part of the schooner for the lack of a proper sound-making apparatus, whlch 
she does not show did not contribute to the disaster; fault on the part of fhe 
steamer for running at too high rate of speed in the fog. The resuit will be 
that, as to the libel between the two vessels, the damages must be divlded. As 
to the libel on the part of the owners of the cargo, It has been admitted by the 
counsel hère that they are entitled to full compensation for their loss. If they 
cannot coUect the proper proportion from each of the parties contrlbutlng to 
the wrong, they hâve the right to collect unequal shares, or even the whole 
from the party able to respond. The flrst thing wlU be to détermine the amount 
of thèse damages. A mère interlocutory decree of liability on the part of both 
may be entered; and, if the parties are prepared to express to me their choice 
of an assessor or master, I will hâve the order now entered. Upon the com- 
ing in of the report of the master, I will hear the parties upon the settlement 
of a decree in any form they may agrée upon. 

I should say that I belleve that the steamer had a proper lookout, and I 
should think that the schooner's lookout was qulte an Inadéquate one, deafnesa 
belng the principal drawback as to him. The fact that he had merely shipped 
to work his passage makes no différence. When he went aboard of the 
schooner, he beeame liable to do ship's duty, subject to the order of the master, 
if he was a compétent man, just as much as any other man. 

Lewis S. Dabney and Clarence Haie, for appellant. 
Joseph. Simonds, David W. Snow, Charles S. Cook, and Benj. 
Thompson, for appellees. 

Before COLT, Circuit Judge, and NELSON and CARPENTEE, Dis- 
trict Judges. 

PER CURIAM. We agrée with the conclusion of the district 
court that the steamship Louisburg was in fault in running at too 
high a rate of speed in the fog, which we flnd to hâve been at least 
seven knots an hour through the water. As this is the only question 
raised on thèse appeals, our decree in each case is : The decree of the 
district court is afflrmed, with interest, and with costs for the ap- 
pellees in this court. 
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MORSH et al. v. POMROT COAL CO. 

(District Court, D. Rhode Island. July 1, 1896.) 

No. 1,02T. 

1. Shippino— Genekai Avbragb Bond— Salvagb. 

When the owners of the cargo of a vessel, whlch has been etranded and 
rescued by the services of other vessels, give a bond to the owner of 
such yèssel, coverlng "losses and expenses Incurred or to be Ineurred, 
whlch may be a charge by way of gênerai average or otherwise, and pro- 
vldlng that clalms for tug services or otherwise are subject to approval 
of an Insurance company, or settled by arbitration to which they are a 
party for us," such owners are liable for their proportion of a sum which 
the owner of the vessel, upon a setdement approved by the Insurance com- 
pany, has paid to the owners of the rescuing vessels for thelr services. 

2. Same— Salvagk. 

i?he fact that certain part owners of a vessel, which has been stranded, 
are aiso stockholders In a corporation whlch, by means of tugs and light- 
ers owned and hlred by It, renders salvage services to the stranded ves- 
sel, does not preclude such corporation from receiving compensation for 
Its salvage service. 
8. Samb. 

A four-masted schooner, laden wlth 1,309 tons of coal, was stranded, 
durlng a gale, in a dangerôus and exposed position. The K. Towing Oo., 
whlch was called to her assistance, employed two ordinary tugs and 
several barges, lightered about 350 tons of coal, and pulled on the 
schooner, at every high tlde, for 4% days. It then sent a more power- 
ful tùg, whlch, on the seventh day, pulled the schooner ofC. The weather 
was fait during ail thls tlme. The K. Co. paid $1,100 for assistance, and 
the services of the large tug, -for the tlme employed, were worth $1,000 
If employed simply in towing. EcU, that a compensation of $6,000, paid 
by the owners of the schooner to the K. Oo., would not be distnrbed at 
the request of the owners of the cargo, when called on to contribute. 

A. Nathan Williams, for libelants. 

Charles Théodore Russell, Jr., for respondeut. 

OAEPENTER, District Judge. This is a libel iù admiralty by 
OTvners of the ship against the owners of the cargo on a gênerai 
average bond. The only question now to be determined by the 
court is the amount proper to be allowed for salvage. 

The facts shown by the CTidence may be stated, using the words 
of the libelants, as follows: 

The four-masted schooner Charles E. Balch, with a cargo of 1,309 tons of 
coal, on a voyage from Norfolk, Va., to Providence, B. I., ran ashore on the 
west side of Dutch Island, in a gale, on the afternoon of May 3, 1893. The 
master notified the libelants, Morse & Co., of New ïork, who were agents 
of the schooner, by wire, of the disaster. The members oif the firm of Morse 
& Co. Individually owned "/e* of the schooner. Charles W. Morse was jj rési- 
dent, and Harry F. Morse treasurer, of the Knickerbocker Steam Towage 
Company, a corporation organized under the laws of the state of Maine. The 
towage Company has its main office In Bath, Me.; a branch office in New 
York, at the office of Morse & Co.; and a branch office in Boston, with James 
T. Morse as assistant superlntendent. Morse & Oo. also had a branch office 
in Bath, at the office of sald towage company. The members of the flrm of 
Morse & Co. and their familles owned about 2/5 of the shares of the capital 
stock of the towage company. James T. Morse owned i/64 of said schooner. 
Charles W. Morse, upon receipt of the news of the disaster, wired or tele- 
phoned James T. Morse, at Boston, to proceed to get the schooner off. James 
T. Morse arrived at the stranded schooner at about noon on May 4th. The 
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tug Aquidneck had gone to the schooner's assistance soon after she was 
stranded, and during the night bad swung her stem around, so that she lay 
easier. James T. Morse took charge of gettlng the schooner off on hls ar- 
rivai, and, on behalf of the towage company, employed the tugs Aquidneck 
and Reliance and four scows, for an agreed compensation, to assist in get- 
ting the schooner off. They worked assidiiously, discharglng the cargo into 
the lighters. When lighters were full, they took the coal to Newport, and 
sold it. They puUed with the tugs every hlgh tide until May 8th, without 
succeeding in startlng the schooner. On May 8th, Charles W. Morse dis- 
patched the large powerful océan tug B. W. Morse, owned by the towage 
Company, to assist In gettlng the vessel off. The B. W. Morse arrived at the 
stranded schooner at about midnight of May 8th, and, with the Aquidneck, 
pulled that tide without moving the schooner. ïhey continued to discharge 
cargo, and on the day tide of May 9th, with the Aquidneck pulllng the 
schooner down by a Une from her mast head, with the B. W. Morse puUing 
ahead, and the crew of the schooner heaving in on the anchor chain, they 
succeeded in moving the schooner about once her length. They continued to 
discharge cargo, and, by both tugs puUing the same way on the high tide 
of the moming of May lOth, the schooner was pulled ofC. The B, W. Morse, 
the same moming, returned to New York. She was gone from New York 
City 2% days. About 350 tons of coal were discharged, of whicju about 150 
tons were sold in Newport, and the balance put back into the vessel. The 
vessel was then towed to Providence by the Aquidneck. The libelants took 
the average bond declared on, and delivered cargo to respondent, the owner 
thereof. The vessel lay in a dangerous place, and, in case of a storm, was 
liable to flU with water, and bilge. The weather was fair during ail the time 
she was ashore ^fter the flrst night. The master and crew remained ip the 
vessel. The towage company paid in cash, for the service of the tugs, Reli- 
ance, Aquidneck, and lighters, and their crews, a little over $1,100. It claimed 
for the services rendered, includlng thèse expenditures, the sum of $8,500. 
After an unsuccessful effort to arbitrate the matter, the libelants, with the 
approval of the underwriters on the vessel, compromised with the towage 
company for the sum of $6,000. 

The respondent states his défense under the three following 
propositions : 

(1) That this is a personal suit, for a gênerai average contribution by the 
shipowners. No sum or proportion of a sum voluntarily paid by the ship- 
owners as a salvage reward upon ail interests can be recovered against the 
cargo if paid without its knowledge and consent. 

(2) That the relation of the tug B. W. Morse and owner to the schooner 
Charles E. Balch was such, in equity, as to preclude any claim for a salvage 
reward for services rendered by the former to the latter vessel. 

(3) That the amount chargea in gênerai average to the cargo as salvage 
was fixed without the knowledge of Its représentatives, and is excessive 
and unjust. 

On the flrst point, the libelants cite 1 Phil. Ins. 338, 362; Insur- 
ance Co. V. Parker, 2 Pick. 1; Heyliger v. Insurance Oo., 11 Johns 
85; McAndrews v. Thatcher, 3 Wall. 347; Desty, Shipp. 302, 310 
Lown. Gen. Av. («h Ed.) 149, 150, 157; Kingston v. Wendt, 1 Q. B 
Div. 367; Montgomery v. Tyson, 1 Low. 133, Fed. Cas. No. 484 
Akerblom v. Priée, 7 Q. B. Div. 129; 3 Kent, Comm. 244; Cutler v, 
Rae, 7 How. 729; Dupont v. Vance, 19 How. 162; Abb. Shipp. (8th 
Ed.) 507; Scaife v. Tobin, 3 Bam. & Adol. 523; Briggs v. Associa 
tion, 13 Q. B. 167; Strong v. Insurance Co., 11 Johns. 323; Kenn 
Civ. Salv. 186; 2 Arnould, Ins. 949. The respondent cites Grourl 
Gen. Av. 378; Carv. Carr. by Sea, 394, and cases cited; Jones, Salv 
121; The Pyrennee, Brown & L. 189; The Mary Pleasants, Swab. 224; 
The Eaisby, 10 Prob. Div. 114, 116. The question, perhaps, does 
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not admit of extended discussion. It seems to me that tKe better 
opinion is that the cargo is liable to contribute to salvage, wbetlier 
sàlvage be called a "gênerai average claim" or otherwise. In tMs 
case, aiso, the bond coTers losses and expenses, incurred and to be 
incurred, which. "may be a charge by way of gênerai average or other- 
wise," and pro vides that "claims for tug services or otherwise are 
subject to approval of the Delaware Insurance Company, or settled 
by arbitration to which they are a party for us." I hold that the 
respondent is bound by the settlement and adjustment. 

On the second point of défense, I do not flnd that there is any 
equity which should bar the towage company from any part of the 
recovery hère sought. The owners and the salvors are not the same, 
and the fact that the owners and members of their familles are 
owners in the towage company does not seem to me to be at ail ma- 
terial. There are two distinct enterpirises in the management and 
profits of which certain persons, with others, are interested; and 
they should be treated as distinct parties. 

On the third point, the respondent, claiming that a fair sum for 
salvage is to be hère assessed, urges that as the vessel and cargo 
were flnally saved by lighterage and towage only, and as the weather 
was fair, and no danger incurred by the salvors, a much smaller sum 
should be ôxed than that paid by the owners. It is to be remembered, 
howéver, that the vessel was in a dangerous place*, that, with a 
change of weather, she might go to pièces; that there was paid 
$1,100 for assistance; and that the fair value of the time and 
services of the tug B. W. Morse was upward of $1,000, if she be con- 
sidered as employed simply in towing. I am not inclined to disturb 
the allowance. 

The case may stand for a decree in accordance with thèse findings, 
and other questions which may arise being reserved for further 
hearing. 



THE ALASKA. 

MORGAN'S L. & T. R. & S. S. CO. v. THE ALASKA. 

(District Court, E. D. New York. April 9, 1896.) 

Salvage Compensation — Ocban Towage. 

$7,500 awarded to a freight steamer wortb $250,000 (her cargo not 
being considered, because of tlie "Harter Act"), ifor towing into New 
Yorlj, her port of destination, being a distance of 250 miles, a freight 
steamer, valued, with her cargo and freight, at £31,390, which had 
been blown ofC the coast to the edge of the Gulf Stream, and was in 
péril only because she had exhausted her eoal supply, there being diffi- 
culty and danger in getting the hawsers aboard because of her terrifie 
rolllng, but the towing being accomplished, after the flrst few hours, 
in a calm sea, and wlthout loss, except a delay of tbree days, and tlie 
breaking of both hawsers. 

This was a libel in rem by Morgan's Louisiana & Texas Railroad 
& Steamsliip Company against the steamship Alaska, her cargo, 
etc., to recover compensation for salvage services. 
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Chàs. H. Tweed (E. D. Benedict, of counsel), for libelant 
Convers & Kirlin, for claimant. 

BENEDIGT, District Judge. This is an action brought to re- 
cover salvage compensation for services rendered to the steam- 
ship Alaska in towing her into tlie port of New York, in Februaiy, 
1895, under the following circumstances : The Alaska was a 
steamer of 1,799 tons burden, loaded with phosphate and cotton, 
bound from Wilmington, Del., to Ghent, by the way of Norfolk. 
She left Wilmington with but a few tons of coal, expecting to 
arrive at Norfolk in the course of less than a day, and there take 
in the coal necessary for her voyage. Soon after leaving Wil- 
mington she encountered a violent storm of three days' duration, 
during which her supply of coal was reduced to four tons, and she 
was compelled to bum her wood flxings in order to raise steam 
enough to keep her engines going. She bumt up one of her boats, 
three baies of cotton, using oil and paraffine to make a blaze, and 
three large wood derricks, used for taking in cargo. By this 
means she was able to use her engines to a certain extent, but she 
could make no headway. On Sunday moming, while the storm 
was yet blowing, she sighted the steamer Excelsior, and displayed 
to her signais of distress and a request for assistance. There is 
some little contradiction in the évidence as to what transpired at 
this time between the two parties in regard to the place where the 
Alaska should be towed, — whether to Norfolk, where she was 
bound, or to New York, where the Excelsior was bound. This is 
of little importance, for, although the Alaska was towed to New 
York, she was not thereby put to any additional expense for her 
coal, nor did she sufifer any loss. When the Excelsior took the 
Alaska in tow, the sea was very heavy, the ship was in the trough 
of the sea, and rolling terribly, so that it was impossible for the 
boat sent from the Excelsior to get alongside. The Alaska had 
no hawser by which she could be towed, and hawsers fumished by 
the Excelsior were used. After a good deal of exertion, two 
hawsers of the Excelsior were made fast to the Alaska by means 
of heaving lines, and the Excelsior started with her about 10:30 
in the morning of the llth. The course taken was in the direction 
of Norfolk, until they got into smooth water, at about 2 o'clock 
p. m. Then the Excelsior straightened up for New York, where 
she arrived at about 4 o'clock p. m. Tuesday. 

Upon the évidence, it seems to me that the captain of the Ex- 
celsior judged wisely when he determined to go to New York, in- 
stead of attempting to take the Alaska to Norfolk. There was 
great probability of ice in the Chesapeake Bay. She would be ob- 
liged to anchor off the Capes, and less time would be required to 
tow to New York. As already stated, it made no différence to the 
Alaska whether she was taken to Norfolk or to New York. After 
the Excelsior straightened up for New York, the weather was fair, 
and the towing was accomplished without difSculty, although there 
was plenty of ice, covering the océan as far as eye could see in 
some places. When near Sandy Hook, both hawsers were parted, 
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owing to the failure of the tow to follow the steamer, The Alaska, 
was then taken charge of by a tow boat, whicb had been sent by 
the owners of the Excelsior, on being informed of her position, 
. and the Alaska was conducted to a safe place in the harbor with- 
out having sustained any injury whatever. The Alaska was a 
freighting vessel. She had no passengers, and was uninjured in 
her hull and engines, but simply was deprived of ability to make 
headway because she had no coal wherewith to make steam. She 
had sails, with which the captain says he guesses he could hâve 
made a little headway, but no attempt was made to use them. 
When she was taken in tow she was on the inner edge of the Gulf 
Stream, and apparently had drifted somewhat to the eastward. 
She was, however, in the track of vessels, as shown by the fact 
that she was picked up by the Exoelsior while on her regular 
course, and also that another steamer was sighted by her. She 
was in péril, of course, but not in so great péril as she would hâve 
been if she had been outside of the track of vessels going up and 
down the coast. The libéral rewards given by the admiralty court 
for services of this character hâve greatly diminished the danger 
in this locality. The value of the Alaska was £8,000, her cargo 
was valued at £22,000, and her freight at £1,390. The Excelsior 
was also a freighting ship, on her regular trip from New Orléans to 
New York. She had no passengers. She was detained 17 hours 
in rendering this service to the Alaska, and she sulïered no dam- 
age, save only the breaking of two hawsers. Her value was |250,- 
000. The value of her cargo is not considered, owing to the pro- 
visions of the "Harter Act." In getting hold of the Alaska con- 
sidérable skill was displayed. She was rolling terrifically, and it 
was not accomplished without some hazard to the ârst offlcer and 
the four men who went in the boat to make fast the Unes. The 
distance the Alaska was towed was 250 miles. Although the Ex- 
celsior sustained no injury in performing this service, it was not 
unattended with péril to her. Such towing service is always at- 
tended with péril. I hâve therefore no hésitation in awarding a 
salvage compensation for the services rendered by the Excelsior. 
As to the amount, I note the fact that the Excelsior was a freight- 
ing ship, without passengers, and that delay was not as serions a 
matter to her as it would hâve been to one of the passenger steam- 
ers. I ta ke notice that ail the skill necessary for this service was 
displayed and rendered voluntarily, and at the request of the mas- 
ter of the Alaska, and that thereby the Alaska was rescued from a 
position of danger without injury or loss. I take notice, also, of the 
value of the salving vessel and of the saved vessel and her cargo; 
and I hâve examined the cases to which I hâve been referred. 
Looking at ail the circumstances of the case, I am of the opinion 
that Î7,500 wîll be a proper salvage compensation to be awarded 
in this case. 
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liOUISVILLB TRUST CO. et al. v. LOUISVILLE, N. A. & C. R. 00. (nlne- 

teen cases). 

(Circuit Court ol Appeals, Sixth Circuit June 22, 1896.) 

Nos. 277-295. 

1. FEDERAX, JuRISDICTION — CiTIZENSHIP OP CORPOBATION. 

For purposes of fédéral jurisdiction, a corporation organized under the 
laws of Indiana is a citizen of that state, whether or not acts of Kentucky 
purportlng to Incorporate the Indiana corporation create a new corpora- 
tion. 

3. COBPORATIONS — CKBATION OF COKPOBATrOIÎ OR LiCENSE OP FORBION CORPO- 
RATION. 

Act Ky. April 8, 1880, entltled "An aet to incorporate the L. * * « 
Railway Company," and providing "that the L. * * * Railway Com- 
pany, a corporation organized under the laws of the state of Indiana, Is 
hereby constituted a corporation, with power to sue, * * * contract, 
* * * to hâve and use a common seal, with the power incident to cor- 
porations, and authority to operate a railroad" (authorizing the company 
to purchase real estate for dépôt purposes, to connect with railroads, and 
build Connecting Unes, to issue bonds, and secure payment thereof by 
mortgage on its corporate rights and franchises), is not a mère license 
of the Indiana corporation, but créâtes a Kentucky corporation, though 
no provision is made for stock or internai government of the new cor- 
poration. 

3. Samb— Effeot of Consolidation. 

After an act of Kentucky incorporated an Indiana corporation as a 
corporation of Kentucky, the Indiana corporation and an Illinois corpo- 
ration Consolidated their stock and property, the Consolidated corpora- 
tion being vested with ail their rights and franchises. Beld, that the 
existence of the Kentucky corporation was not thereby affected, es- 
peclally as the new condition brought about by the consolidation was 
recogi^ized by an act of Kentucky. 

4. Same — Acceptancb of Charter. 

If acts of Kentucky incorporatlng, as a corporation of that state, a 
corporation of Indiana, and conferrlng powers on it, and containlng no 
provision for acceptance of their benefits, require any acceptance, it will 
be inferred from such action by the company as acceptance of a lease 
reciting it to be a corporation of Kentucky and Indiana, and condemna- 
tion of land under pétition reciting its power under Its Kentucky charter. 

5. Same— Power to Makb Guaranty. 

A railroad company, under Act Ky. April 8, 1880 (authorizing it to 
guaranty bonds of any railway company then constructed, or to be 
thereafter constructed, wlthin the state, and to consolidate its rights, 
franchises, and privilèges with any railway company authorized to con- 
struct a railroad from the eity of Louisville to any point on the Virginia 
Une, such guaranty or consolidation to be on such terms and conditions 
as might be agreed on between the companies), having leased a railroad 
running from Louisville, could guaranty the bonds of a railroad there- 
after to be constructed, whieh would continue the leased road towards 
the Virginia Une, and acquire its stock In considération thereof. 

6. Same. 

Where an Indiana railroad corporation was incorporated as a corpora- 
tion of Kentucky, the Kentucky corporation could exercise, in the ordinary 
way, the power given it, in gênerai terms, by Act Ky. April 7, 1882, 
to guaranty bonds of a railroad within the state, notwithstanding the 
provision of a subséquent act of Indiana that dlrectors of any railway 
company organized under the laws of Indiana could guaranty bonds of 
a railroad "upon the pétition of the holders of a majority of the stock of 
v.75F.no.6— 28 
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snch railway company," and though the Kentucky charter contained no 
provisions for Internai management of the corporation. 

7. Same. 

The guaranty by a rallroad corporation of the bonds of a couuecting 
Une, pursuant to the power glven by the charter of the corporation for 
the purpose of securing valuable business connections, is not a funda- 
mental change In the purpose and object of the corporation; and there- 
fore exercise of the power by the directors need not be sanctioned by the 
stockholders, in the absence of a statutory requlrement. 

8. Same— CoNTRACT— CoBPOHATioNs HAVIN0 Samb Name. 

Where there are two •corporations havlng the same name and manage- 
ment, and Identlcal In every respect except In the orlgin of thelr powers, 
one belng an Indiana corporation, and the other a Kentucky corporation, 
a guaranty signed In Its name, pursuant to an agreement therefor, reciting 
that it Is made by "a corporation organized and exlsting uncter the laws 
of the States of Indiana and Kentucliy," wlll be presumed to be intended 
to blnd each. In the absence of some spécifie restriction therein. 

9. Same — Powbrs of Oirectors — Knowledge of Statute. 

Every one belng chargea with knowledge that, by a statute, directors 
of a railway company were authorized to guaranty the bonds of a rall- 
road only on the pétition of a majorlty of the stockholders of such railway 
company, one aecepting the guaranty with knowledge that there had been 
no such pétition could not hold the company on the guaranty. 

10. Same— Conditions for Guaranty. 

Even If Eev. St. Ind. 1888, § S951, giving a rallroad company power to 
purchase a rallroad lylng within adjoining states, and assume such oî 
its llabilitles as might be deemed proper, authorized It to purchase the 
stock of a railroad, and, in considération thereof, to guaranty its bonds. 
the glvlng of a guaranty in the exercise of such power would, after the 
enactment of Act Ind. 1883 (Rev. St. 1888, § 3951a), hâve to be pursuant 
to its provisions, declarlng that the directors of a railway company may, 
"on the pétition of a majorlty of the stockholders thereof," direct the 
exécution by such company of a guaranty of the bonds of a railway, 
construction of whose line would be bénéficiai to the guarantylng railway. 

11. Same— Ultra Vires. 

Under Act Ind. 1883 (Rev. St. 1888, § 3951a), declarlng that the directors 
of a railway company may, "upon the pétition of the holders of a majorlty 
of the stock of such railway company," direct the exécution by such 
railway company of an indorsement guarantylng the bonds of a railway 
company the construction of whose Une would be bénéficiai to the guar- 
antylng company, the guarantylng of such bonds by such a company, by 
direction of the directors, without such a pétition, is not ultra vires the 
company, and therefore uecessarlly vold, but merely a disregard by the 
directors of a régulation for the internai management of the corporation 
for the protection of the stockholders; and this though, but for such 
statute, the company would hâve no power to make the guaranty. 

12. Neootiablb Instruments- Guaranty on Bond. 

A guaranty indorsed on a negotlable rallroad bond payable to bearer, 
and itself running to the holder of the bond, is negotlable, and passes with 
the bond by delivery, and therefore Is not wlthln Gen. St. Ky. c. 22, §§ 
6, 13, 14, maklng obligations which pass by asslgnment subject to the 
same défenses in the hands of the assignée as in those of the assigner. 

13. Same— BoNA Fidb Pdrchasbrs. 

A guaranty of a rallroad company on a negotlable bond of another 
rallroad, bearlng the seal of the corporation, afflxed by its secretary, and 
the signature of the corporation by its président, and Itaelf negotlable, 
Is not subject to the défense. In the hands of a bona flde purchaser with- 
out notice, that it was Indorsed by direction of the directors, without any 
pétition of stockholders, whlle the statute authorizing the directors to 
direct such indorsement provided that they might do so "on the pétition 
of a majorlty of the stockholders," there belng no provision that the 
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pétition should be made a matter of publie record; and this tliough tlie 
guaranty does not recite that there was such a pétition. 

14. Same — Notice— Knowledge of Officbb of Corporation. 

A banli whose président aeted for it in maliing a loan on guarantied 
negotiable bonds, after lie had learned tbat the stocliliolders of the Com- 
pany making the guaranty had repudiated It as unauthorized, will be 
chargea with notice. 

15. Samb. 

A bank whose président has knowledge of a defect in a guaranty on 
negotiable bonds at the time that it, acting through him, makes a loan 
thereon, Is not charged with notice; he being a part owner in the bonds, 
and the loan being in part for hls benefit. 

16. Same— BuKDEN of Proof. 

A transférée of negotiable railroad bonds, against whom action Is 
brought to cancel a guaranty thereon, on the ground that the directors 
had it executed without the pétition of stockholders therefor, provided 
by statute, has the burden of showlng want of notice and good faith In 
the matter. 

17. Same — Action to Cancel — Parties. 

A bank taking a pledge of negotiable bonds as seeurity for a loan, with 
knowledge of a défense to a guaranty thereof, is itselt a bona fide pur- 
chaser if Its pledgor was. Therefore cancellation thereof cannot be 
decreed in an action to which he is not a party. 

Appeals from tlie Circuit Court of the United States for the Dis- 
trict of Kentucky. 

Thèse are 19 appeals from the same decree. The blU was filed by the 
LoulsvlUe, New Albany & Chicago Railway Company (hereafter called the 
"New Albany Company"), as a corporation of Indlana, against the Ohio Val- 
ley Improvement & Construction Company (hereafter called the "Improvement 
Company"), a Kentucky corporation, and numerous other défendants, cltlzens 
of Kentucky, to obtain the cancellation of that which purported to be a 
guaranty of the New Albany Company, indorsed upon bonds held by the de- 
fendants, and Issued by the Richmond, Nleholasvllle, Irvine & Beattyville Rail- 
road Company (hereafter called the "Beattyville Company"), and to enjoln 
suits thereon. The bill averred that the pretended guaranty had been fraud- 
ulently placed upon the Beattyville Company's bonds by a minority of the 
complalnant's directors, who, as individuals, had secured the option to buy 
the bonds at a low price; that the guaranty was void, because authorized by 
a pretended meeting of the directors, at which there was no quorum; that, 
by the law of Indlana, no valid guaranty could be made by the complainant 
unless a majorlty of its stockholders filed a written pétition for the same with 
the board of directors; that no such pétition had been flled; and that for this 
reason, also, the pretended guaranty was null and void. The answer of the 
Improvement Company and the other défendants raised the question of juris- 
dlctlon by denylng that the complainant was a corporation and citizen of Indl- 
ana, and averring that it was a corporation of Kentucky, and thus a citizen of 
the same state as many of the défendants. It averred that the guaranty was 
within the power of the board of directors of the New Albany Company, and 
that it was for a good and valuable considération, and denied ail the charges 
of fraud against the directors contained in the bill. The question of jurisdic- 
tion was heard before Mr. justice Brewer and Mr. Justice (then Judge) 
Jackson, and the jurisdlctlon of the court was sustalned. A demurrer to the 
bill, on the ground that it dld not state any ground for équitable relief, was 
overruled by Judge Lurton. Subsequently, some of the défendants, among 
whom was the Improvement Company, came in and consented that the 
guaranty on their bonds might be canceled. By supplemental bills, -other 
holders of bonds were made défendants. In addition to other défenses set 
up in their answers, many of the défendants averred that they were bona 
fide purchasers for value of the bonds, without notice of any defects in the 
guaranty. The issues thus raised were heard before Judge Barr, and he de- 
cided them ail in favor of the complainant, and entered a decree dlrecting 
a cancellation of ail the guaranties, and enjolning défendants from prose- 
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çuting sults therêon. 69 Fed. 4SI. Nineteen of the défendants who clalmed 
as bona flde purcha'sers took thé présent appeals. The foUowing list shows 
the appellants, and the number of bonds held by each: 

Bonds for $1,000 Each. 

The Louisville Trust Company 125 

The Kentucky National Bank 18 

The LouisTlUe Banking Company 55 

Théodore Harris 20 

John H. Leathers 15 

B. Hollman 10 

A. J. Ross 10 

W. C. Nones 5 

James A. Sbuttlewoith 10 

W. H. Dilllngham 6 

A. Sehwabacher 5 

R. L. Whitney 5 

Ronald Whitney 5 

Wm. M. Charlton 5 

S. A. Caanon 4 

M. A. Huston 3 

John T. Bâte, Jr 2 

Burton A. Duerson 2 

Ben 0. Weaver 2 

307 

In order to make clear the questions of jurisdiction and corporate authority 
hère to be considered, It is necessary to set ont in some détail the history of 
the New Albany corporation, and the législation in Indiana and Kentucky 
afCecting it, together with clrcumstances under which the guaranty was 
Indorsed on the bonds. 

The Louisville, New Albany & Chicago Railway Company was organized 
in 1873, as a railroad corporation of the state of Indiana, under the act of 
the législature of that state 'passed March 3, 1865. That act provided, among 
other things, that "any railroad eompany Incorporated under the provisions of 
this act shall hâve the power and authority to acquire by purchase or contract 
the road, road-bed, real and Personal property, rights and franchises of any 
other railroad corporation or corporations which may cross or intersect the 
Une of such railroad eompany, or any part of the same, or the use or enjoyment 
thereof, in whole or in part; may also purchase or contract for the use and 
enjoyment, in whole or in part, of any railroad or railroads lying within ad- 
joinlng States, and may asstime such of the debts and liabilities of such cor- 
porations as may be deemed proper." Rev. St. Ind. 1888, § 3951. The statutes 
of Indiana applicable to the eompany also provided that every such railroad 
corporation should "bave capacity to hold, enjoy and exercise, within other 
States, the aforesaid faculties, powers, rights, franchises and immunities, and 
such others as may be conferred upon it by any law of this state or of any 
other state In which any portion of Its railroad may be situate or in which 
it may transact any part of its business." Id. § 3949. 

On April 8, 1880, the législature of Kentucky passed an act entitled "An 
act to incorporate the Louisville, New Albany & Chicago Railway Company." 
It was as follows: 

"Be it enacted by the gênerai assembly of the commonwealth of Kentucky: 
"1. That the Louisville, New Albany & Chicago Railway Company, a cor- 
poration organized under the laws of the state of Indiana, is hereby consti- 
tuted a corporation, with power to sué and be sued, contract and be con- 
tractèd with, to bave and use a common seal, with the power incident to 
corporations, and authority to operate a railroad. 

"2. That the Louisville, New Albany & Chicago Railway Company is hereby 
authorized to purchase or lease for dépôt purposes, in the city of Louisville 
or county of Jefïerson, such real estate as may be deemed by it to be neces- 
sary for passenger and freight dépôts and transfer, machine shops, and for 
ail switches or tumouts necessary to reach the same; and is also authorized 
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to connect with any railroad or bridge now op^rated or used, or which may be 
hereafter operated or used, in said county of Jefferson, and may bulld any 
such Connecting Unes, or lease or operate tlie same, and for ail such purposes 
sliall bave the right to eondemn ail property requlred for the carrying eut 
of the objects berein named, and may bond the same, and secure the payment 
of any such bonds by a mortgage of its property, rights and franchises. 

"3. That said corporation shall hâve the power and right to eondemn ail 
property in the city of Louisville or county of Jefferson, in thls state, which 
may be deemed by it to be necessary for the purposes set out in this act; and 
that the proceedings for that purpose shall be instituted either in the .lefCer- 
son court of common pleas or the Louisville chancery court, and shall be car- 
ried on, as nearly as may be, as actions at law by ordinary proceedings. 
Warnlng orders against non-residents, absent défendants, or unknown own- 
ers of property must be published three times in one of the daily newspapers 
published in said city of Louisville, state of Kentucky, the last publication at 
least ten days before the trial. The owners of distinct parcels of one con- 
tiguous tract may ail be included in one proceeding, or any one or more of 
them holding contiguous tracts may be proceeded against in a separate 
action. The courts shall make ail such rules, orders, and judgments as will 
secure a fair trial by an impartial jury of said city or county, and shall give 
proceedings upon its docket as soon as the parties are before the court and 
the issue made up. The jurors shall be sworn truly to ascertain and dé- 
termine by their verdict t^e amount of compensation each owner will be en- 
titled to if his land or property descrlbed in the pétition be condemned. The 
court in which thèse proceedings are brought shall hâve power to assign a 
day for the trial of the case as soon as the pétition Is filed. Upon the return 
of the verdict, the court shall render judgment vesting title to the property 
described in the proceedings In said corporation, said judgment to take effect 
upon the payment into court by said corporation of the amount of money 
named in the verdict, wlthin thirty days after the rendition of said judgment; 
and should said corporation fail to pay said money within said time, the said 
proceedings shall be dismissed without préjudice to other and subséquent pro- 
ceedings. 

"4. This act shall take effect from and after its passage. 

"Approved April 8, 1880." 

On May 5, 1881, the Louisville, New Albany & Chicago Railway Company 
of Indiana, and the Chicago, Indianapolls & Air Llne Railway Company, a 
corporation of the state of Illinois, under and by virtue of the laws of the 
States of Illinois and Indiana, consolidated thelr stock and their property. 
In the third article of the consolidation, it was provided, among other things, 
as follows: "Art. 3. The said consolidated corporation hereby created shall 
be vested with ail the rights, privilèges, immunities, and franchises which 
usually pertain to railroad corporations under the laws of the respective 
States of Illinois and Indiana, whereiu the lines of Its railroad are situate, 
and shall also be vested with ail and singular the rights, powei-s, privilèges, 
immunities, capacities, and franchises which before the exécution of thèse 
articles was lawfuUy possessed or exerclsèd by either of the parties hereto." 
This article was in accordance with the statutes of Indiana permitting such 
consolidation. By article 9 it was provided that the principal place of busi- 
ness and gênerai ofHce of the consolidated corporation should be established 
in the city of Louisville, Ky. 

Upon April 7, 1882, subséquent to the consolidation, the Kentucky légis- 
lature passed an act entitled "An act to amend an act entitled 'An act to in- 
corporate the Louisville, New Albany & Chicago Railway Company,' approved 
April 8, 1880": 

"Be it enacted by the gênerai assembly of the commonwealth of Kentucky: 
"1. That the Louisville, New Albany & Chicago Railway Company is here- 
by authorized and empowered to Indorsè or guarantee the principal and In- 
tèrest of the bonds of any railway company now constructed, or to be here- 
after constructed, within the llmlts of the state of Kentucky, and may con- 
solidate its rights, franchises and privilèges with any railway company 
authorized to construct a railroad from the city of Louisville to any point 
on the Virginia line, such indorsement, guarantee, or consolidation to be 
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made upon sucb terms and conditions as may be agreed upon between sald 
oompanies; or it may lease and operate any rallway chartered under the laws 
of tbe statC; of Kentucky: provided, It shall not lease or consolidate with any 
two Unes pif railway parallel to each other; or it may mate such traffic ar- 
rangement or agreement wlth any such aforementioned road as Its board of 
directors may deem proper. 

"2. Thls act shall take effect from and after Its passage. 

"Approved April 7, 1882." 

In 1883 the législature of Indiana enaeted an amendment to the statutes 
governing railroad corporations of that state, which has slnce appeared as 
sections 3951a, 3951b, and 3951c of the Revlsed Statutes of 1888, as foUows: 

"3951a. Guaranty of Bonds of Another Company. The board of directors 
of any railway company organlzed nnder and pursuant to the laws of the 
state of Indiana, whose Une of railway extends across the state in either 
direction, may, upon the pétition of the holders of a majority of the stoeli of 
such rallway company, direct the exécution by such rallway company of an 
Indorsement guarantecing the payment of the principal and interest of the 
bonds of any rallway company organlzed under or pursuant to the laws of 
any adjolnlng state, the construction of whose line or Unes of railway would 
be bénéficiai to the business or traflic of the rallway so indorsing or guaran- 
tecing such bonds. 

"SSSlb. Pétition of Stockholders. (2) The pétition of the stockholders specl- 
fled in the preceding section of thls act shall state the facts relied on to show 
the benefits acerulng to the company indorsing or guaranteelng the bonds 
above mentioned. 

"3951c. Limitation of the Power. (3) No railway company shall, under the 
provisions of thls act, Indorse or guarantee the bonds of any sucû railway 
company or companles as is aboyé mentioned to an amount exceeding one-half 
of the par value of the stock of the railway company so Indorsing or guar- 
anteelng, as authorized under this act." 

In 1888, the New Albany Company, as a corporation of Indiana and Ken- 
tucky, by a vote of their stockholders and directors, leased the LoulsviUe 
Southern Railroad, running from LoulsviUe to Burgin, on the Cincinnati 
Southern Railroad. The Beattyville road, Connecting, as It did, with a branch 
of the LoulsviUe Southern, would, If completed, hâve extended the connec- 
tions of the New Albany Company a very considérable distance on the way 
to the Virginia Une. Pending this lease, and on October 9, 1889, the board of 
directors of the New Albany Company passed a resolution orderlng the exécu- 
tion of a contract with the Ohio VaUey Improvement & Construction Company, 
the principal contracter for the buUding of the Beattyville Railroad, by which 
the New Albany Company, as a corporation of Kentucky and Indiana, agreed 
to guaranty the flrst mortgage bonds of the BeattyvUle Company to the ex- 
tent of $25,000 per mile of constructed road, as they should be dellvered to 
the Improvement Company In performance of the contract of construction, 
In considération of the delivery by the Improvement Company to the New 
Albany Company of three-fourths of the stock of the Beattyville Company; 
$3,000 at par of the stock being dellvered for each $4,000 of bonds guarantled. 

The language of the contract, which was spread upon the minutes of the 
board, began thus: 

"This agreement, made between the Ohio Valley Improvement & Construction 
Company, a corporation organlzed and exlstlng under the laws of the state 
of Kentucky, party of the flrst part, and the LoulsviUe, New Albany & Chica- 
go Rallway Company, a corporation organlzed and existing under the laws 
of the States of Indiana and Kentucky, and hereinafter called the 'New Al- 
bany Company,* party of the second part, wltnesseth," etc. 

The fourth clause of the contract was as foUows: 

■'Fourth. The said New Albany Company agrées to and with the said con- 
struction company that it will, from tlme to time, as the said flrst mortgage 
bonds are earned by and dellvered to the said construction compauy pursuant 
to terms of their said construction contract, guaranty the payment by the 
said Beattyville Company of the principal and interest of the said bonds in 
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manner and form following; that is to say, by indorsing upon each of said 
bonds a contraet of guaranty as foUows: 'For value recelved, the LouiSTille, 
New Albany & Chicago Railway Company hereby guaranties to the holder 
of the within bond the payment by the obligor thereon of the principal and 
interest thereof in accordance with the ténor thereof. In witness whereof, the 
said railway company bas caused its corporate name to be signed bereto by 
its président, and its seal to be attached by its secretary.' " 

The testatum clause of the contraet was as foUows: 

"In witness whereof, the parties hereto hâve caused their corporate names 
to be subscribed by their respective présidents, and their corporate seals to 
be attached by their secretaries. 

"[Signed] Ohio Valley Improvement & Construction Co., 

"By A. B. Richards, Président. 
"[Seal.] Attest: Wm. Cornwall, Jr., Secretary. 

"Louisville, New Albany & Chicago Railway Co., 
"By Wm. Dowd, Président. 
"[Seal.] Attest: John A. Hilton, Assistant Secretary." 

The contraet was eomplied with by both parties until the change in the 
management of the New Albany Company hereafter deseribed. The stock was 
delivered to the New Albany Company, and the following guaranty was in- 
dorsed on each of 1,185 bonds, of $1,000 each, undor the corporate seal of 
the Company: 

"For value recelved, the Louisville, New Albany & Chicago Railway Com- 
pany hereby guaranties to the holder of the within bond the payment by the 
obligor thereon of the principal and Interest thereof in accordance with the 
ténor thereof. In witness whereof, the said railway company bas caused its 
corporate name to be signed hereto by its président, and its seal to be at- 
tached by its secretary. 

"[Seal.] Attest: John A. Hilton, Assistant Secretary. 

"Louisville, New Albany & Chicago Railway Co., 
"By Wm. Dowd, Président." 

The bonds thus guarantied were placed on the market by the Improvement 
Company, and many of them were sold before March, 1890. In that month 
the annual meeting of the stockholders of the New Albany Company was 
held. The old directors were ousted, and new ones elected. The contraet 
of guaranty on those bonds was at once repudiated by the new board as 
ultra vires and fraudulent, and the Improvement Company notifled. This bill 
was soon after flled. There was no évidence whatever introduced by com- 
plainant to sustain the averments of fraud against the old directors, and it is 
manifest that they were in good faith coavinced that the guaranty would se- 
cure to the New Albany road a valuable connection, and made the contraet 
from that motive alone. The évidence also failed to establish that the meet- 
ing of the directors at which the contraet of guaranty was approved and 
ordered to be executed was not in eveiy respect a lawful meeting of the 
directors. A stipulation was entered into by the parties which in effect 
eliminated from the cases ail question as to the regularity of the directors' 
meeting. It was conceded by nearly ail the appellants hère that no pétition 
for the guaranty was flled with the board by a majorlty of the stockholders, 
and the évidence shows this beyond controversy. It appeared clearly that 
ail the appellants were bona flde purchasers for value, without notice of any 
defect, except the Kentucky National Bank and the Louisville Banking Com- 
pany. The facts concerning their knowledge are stated in the opinion. The 
bill of complainant tendered back to the Improvement Company the stock re- 
celved by the New Albany Company, and it was deposited in the ofllce of the 
clerk. The Beattyville Company and the Improvement Company went on 
with the work of construction in the spring and summer of 1890, but were 
soon compelled to suspend it, and both became Insolvent, and passed Into the 
hands of receivers. 

Alex P. Humplirey, St. John Boyle, and L. H. Noble, for appel- 
lants. 
J. S. Pirtle and G. W. Kretzinger, for appellee. 
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Before TAFT, Circuit Judge, SEVEREJSTS, District Judge, and 
HAMMOND, J. 

TAFT, Circuit Judge, after stating tlie facts as above, delivered 
the opinion of the court. 

Tlie flrst question made by the appellants is one of jurisdiction. 
It is contended that the complainant below is a corporation and 
citizen of Kentucky, and, therefore, that this is an action between 
citizens of the same state. It is said that the acts of the Kentucky 
législature quoted above made the complainant a Kentucky corpo- 
ration, and that, when it sues in Kentucky, it must be treated as a 
citizen thereof. To this, counsel for the complainant respoud that 
the acts of Kentucky relied on did not create a new corporation, but 
were a mère license to the Indiana corporation to do business in 
Kentucky. In our view of the case, it is not necessary,' in consider- 
ing the question of jurisdiction, to décide whether the Kentucky 
acts created a new corporation or not. If they did create a new 
corporation, it was not the new corporation which was bringing the 
suit below. That was the corporation of Indiana, a citizen of In- 
diana, and not a citizen of Kentucky. Under the décision of the 
suprême court of the United States in Nashua, etc., R. Corp. v. Bos- 
ton, etc., E. Corp., 136 U. S. 356, 10 Sup. Ct. 1004, it is clear that, 
in order to protect the rights accruing to the Indiana corporation, 
as distinguished from those belonging to its Kentucky counterpart, 
the Indiana corporation might bring suit in a fédéral court in Ken- 
tucky as a citizen of Indiana. This is also in accordance with the 
décision of the court of appeals of Kentucky in Bridge Co. v. Wool- 
ley, 78 Ky. 528. In that case it appeared that there were two com- 
panies, one organized under the laws of Ohio, and the other under 
the laws of Kentucky, as the Newport & Cincinnati Bridge Com- 
pany, having the same incorporators. The suit was brought against 
the Ohio corporation, as a nonresident, in a state court of Ken- 
tucky, by one claiming compensation for services rendered to it; 
and it was held that the Ohio corporation might be sued in Ken- 
tucky as a nonresident, although there was présent in Kentucky as 
its gênerai agent a Kentucky corporation of the same name and 
same management, and owning the same bridge. But, even if the 
Kentucky acts did create a new corporation out of the Louisville, 
New Albany & Chicago Eailway Company in 1880, the new corpo- 
ration, though created by Kentucky law, was, for purposes of féd- 
éral jurisdiction, a citizen of Indiana. This foUows from the déci- 
sion of the suprême court of the United States in the case of Rail- 
way Co. V. James, 161 U. S. 545, 16 Sup. Ct. 621. The St. Louis & 
San Francisco Railway Company was a corporation organized un- 
der the laws of Missouri. It owned and operated a railway in Ar- 
kansas. By virtue of the laws of the latter state, it was required 
to file a copy of its charter and a certiiicate of its incorporation with 
the secretary of state. It was declared to becopie thereby a do- 
mestic corporation of the state of Arkansas. The action was for a 
Personal injury inflicted in Missouri. The plaintiff was a citizen of 
Missouri, and sued the corporation in the fédéral court in Arkansas 
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as a corporation of Arkansas. The suprême court decided that the 
indisputable presumption that the incorporators of the company 
were citizens of the state granting incorporation applied only when 
the incorporators were individuals, and that, when the act of incor- 
poration purported to create a new corporation ont of the corpora- 
tion of another state, the new corporation, for purposes of fédéral 
jurisdiction, must be regarded as a citizen of the same state as that 
of the constituent corporation. It was therefore held that though 
the St. Louis & San Francisco Railway Company might be a corpora- 
tion of Arkansas, by virtue of the statute making it such, neverthe- 
less, because the law professed to make the new corporation out of 
a corporation of Missouri, the citizenship of the new corporation 
must be the same as that of the old, and there was consequently no 
jurisdiction. So, in the case at bar, as the Kentucky acts professed 
to incorporate a corporation of Indiana, there is no presumption that 
the corporators are citizens of Kentucky, which will make, for pur- 
poses of fédéral jurisdiction, the new Kentucky corporation a citizen 
of that state. It follows that, whether the complainant in the bill 
below must be regarded as a corporation of Indiana or a corporation 
created by the acts of the Kentucky législature already referred to, 
in either case it was a citizen of Indiana for the purposes of fédéral 
jurisdiction. The cause was therefore one arising between citizens 
of différent states, and the court below had f ull jurisdiction. 

We come now to the question whether the company which appears 
to hâve entered into the contract of guaranty had the corporate 
power to do so. The contract purports to hâve been made by the 
New Albany Company as a corporation both of Indiana and Ken- 
tucky. We shall first inquire, therefore, whether there was a Ken- 
tucky corporation, and whether it had the necessary corporate au- 
thority. We cannot escape the conclusion that it was the inten- 
tion of the Kentucky législature, fitly expressed by the act of April 
8, 1880, to make that which was an Indiana corporation a corpora- 
tion of the state of Kentucky. The act is entitled "An act to incor- 
porate the Louisville, New Albany & Chicago Railway Company." 
It is true that the title of the act is not controUing in reaching the 
intention of the législature. Goodlett v. Eailroad Co., 122 IJ. S. 
391, 7 Sup. et. 1254. But, when the title of the act corresponds 
with the expressly declared intention of the act, it may be referred 
to as emphasizing that intention. The flrst section of the act pro- 
vides : 

"That the Louisville, New Albany & Chicago Railway Company, a corpora- 
tion organized under the laws of the state of Indiana, is hereby eonstltuted 
a corporation, with power to sue and be sued, contract and be contracted with, 
to hâve and use a common seal, with the power incident to corporations, and 
authorlty to operate a railroad." 

It would be difficult to express in concise language any more 
clearly than is hère done the intention of the législature to create a 
new corporation. By the second section of the act, the corporation 
thus created is authorized to purchase or lease, for dépôt purposes, 
in the city of Louisville or county of Jefferson, ail necessary real 
estate, — is authorized to connect with any railroad or branch in said 
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county of Jeffet^on, and to build Connecting Unes, or to lease dp 
operate the same, and to condemn real estate required to carry out 
the objects named in the act, to issue bonds, and to secure the pay- 
ment of such bonds by a mortgage on its corporate rights and fran- 
chises. By the third section of the act, a form of procédure is pre- 
scribed by which the condemnation proceedings may be carried 
on, and courts are named which shall hâve jurisdiction of the same. 
It may be toc much to say that thèse are powers never conferred 
by the législature of one state upon the corporation of another, but 
it is certainly true that they are powers more naturally and gen- 
erally conferred by a state upon a body of its création, The fran- 
chises and corporate rights to be mortgaged could hardly be con- 
strued to be the franchises conferred by Indiana, because those are 
usually regarded as whoUy under the législative control of the gov- 
ernment which granted them. It is true that there is no provision 
in the Incorpora ting act for stock, and there are many provisions 
frequently made in the organization of new companies, by incorpo- 
ratlng individual incorporators, which are hère omitted ; and if it is 
not in the power of a state to incorporate the corporation of another 
state by adoption, so to speak, then this act might very well be con- 
strued oûly to effect a license to the Indiana corporation to do the 
business and exercise the powers in the act named, in the state of 
Kentucky, so far as they may be consistent with its powers and lim- 
itations of power in its Indiana charter. Under such a construc- 
tion, the first section of the act, in so far as it attempts to create a 
Kentucky corporation, would hâve to be regarded as merely nuga- 
tory. But it is not true that one state may not incorporate a cor- 
poration of another state as such. It may be done, too, without 
any spécifie provisions for the stock or internai government of the 
new corporation. This is expressly settled by several décisions of 
the suprême court of the United States. Railroad Go. v. Harris, 12 
Wall. 65; Railroad Co. v. Vance, 96 U. S. 450; Clark v. Barnard, 108 
U. S. 436, 2 Sup. et. 878; Graham v. Railroad, 118 U. S. ICI, 6 Sup. 
et. 1009. 

In a case of the same character, decided in this court (Railroad 
Co. v. Eoberson, 22 U. S. App. 187, 9 C. G. A. 646, and 61 Ped. 592), 
the same resuit was reached. In that case, Judge Lurton, who de- 
livered the opinion of the court, after referring to the case of Rail- 
road Go. V. Vance, supra, and its effect, said : 

"Comment was made in that case, as in this, that the new corporation, aa 
such, had no shareholders and no formai organization. A corporation is, 
after ail, nothing more or less than a fiction of the law. We see no reason 
why the ordinary constituency of a corporation, such as shareholders, di- 
rectors, and offlcers, may not be dispensed with, by a législature iintrammeled 
by constltutional restrictions, by the substitution of another entity, flctltious 
though It may be, as the necessary constituency of the new corporation. The 
shareholders in the old corporation become, for the purpose of the new créa- 
tion, shareholders In the new. The directors and offlcers of the old entity be- 
come, for the formai purposes of the new création and its opération, the di- 
rectors and offlcers of the new organization. This identity of ultimate con- 
stituency does not necessarily operate to defeat the législative purpose to 
malie a new corporation. The old organization quoad hoc is the new corpora- 
tion. Yet for the purposes of the new, as to its contracts, obligations, liablli- 
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ties, and property, there is no siieh blending of the two as to make tUcm, in 
oontemplation of law, identical." 

In the light of thèse authorities, it is impossible to conclude that 
the act of Kentucky of 1880 was a mère license act. 

The effect of the consolidation of the Indiana company with an 
Illinois corporation in 1881 has been made the snbject of a very 
extended discussion in the briefs of counsel for the appellee. On it 
they base a contention that the Kentucky corporation ceased to ex- 
ercise its franchises thereafter, because the property in Kentucky 
became the property of the consolidated Indiana and Hlinois cor- 
poration, which was not and could not be the constituent of the Ken- 
tucky corporation. We do not perceive that this consolidation 
créâtes any difflculty. ïhe Kentucky corporation, having been once 
established, could not die except by its own act or that of the state 
which gave it being. Everything it had acquired in the way of 
property remained in it after the consolidation of its constituent 
with the Dlinois corporation. It was not and could not be ousted of 
its franchises thereby. The Kentucky corporation, when incorpo- 
rated, was intended by the législature of Kentucky to be under the 
same organization and management as the Indiana company. 
'S^^len the incorporators of the Indiana company added others to 
their number by virtue of the laws of Indiana, and to this extent 
changed the management, the franchises which the incorporators 
had obtained by the incorporation of the old company in Kentucky 
were simply transferred by express provision of the articles of con- 
solidation to the new organization. If it were necessary to hâve 
such a transfer approved by the Kentucky législature, we hâve it 
recognized and approved in the act of Aprll 7, 1882, in recognizing 
and adding to the powers of the Kentucky corporation, which was 
then being managed by the consolidated corporation of Indiana and 
niinois. The possibility of implied récognition and acquiescence in 
the effect of a consolidation by subséquent législation is very clearly 
shown in the case of McAuley v. Eailroad Oo., 83 111. 348, and in 
Mead v. Eailroad Co., 45 Conn. 199. Analogous instances of légis- 
lative récognition and acquiescence in corporate consolidation are 
found in U. S. v. Southern Pac. R. Co., 45 Fed. 596, and Raûroad 
Co. V. Poole, 32 Fed. 451. It is urged that, by the consolidation, the 
entity of the Indiana corporation, which had been adopted as the 
constituent of the Kentucky corporation, ceased to be, and a new 
being appeared, a wholly différent individual, in the shape of the con- 
solidated corporation. It is clear from the Indiana statute of con- 
solidation, and the décisions of that state construing their effect, 
that, whether the old constituent survives in the new consolidated 
corporation or dies, the new corporation has ail the attributes of the 
old. Railroad Co. v. Boney, 117 Ind. 501-504, 20 N. E. 432. If 
one of thèse attributes was that of being the constituent of a Ken- 
tucky corporation, there was no reason why the new corporation 
should not continue to enjoy that relation, provided objection was 
not made by the Kentucky législature. Instead of objecting, the 
leg-islature, as we hâve seen, afflrmatively approved the new condi- 
tion brought about by the consolidation by the act of 1882. 
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It is said that there is no eTidence that either the old Indiana 
companj' or the consolidated corporation of Indiana and Illinois 
eyer accepted the charter conferred by the act of 1880, or the amend- 
ment thereto of 1882. There was no spécifie provision in either of 
the acts that their beneflts should be accepted by the railroad Com- 
pany in any formai way. In such a case it is probable that accept- 
ance would be presumed, and that the act would be operative with- 
out any act of the company. Zabriskie v. Railroad Co., 23 How. 
381, 396. But, if acceptance is necessary, it is well settled that it 
may be shown by acts in pais. Zabriskie v. Eailroad Co., 23 How. 
381; Russell v. McLeUan, 14 Pick. 63; McKay v. Beard, 20 S. C. 156; 
Hammond v. Straus, 53 Md. 1; 1 Thomp. Corp. § 63. The record 
shows that in 1881, before the consolidation, the Louisville, New Al- 
bany & Chicago Éailway Company, acting avowedly as a corpora- 
tion, of Kentucky, took deeds to itself of land in Jefferson county, 
and had the same recorded. The évidences of action by the consoli- 
dated corporation of Indiana and Illinois under and by virtue of the 
Kentucky charter are ample. Upon March 24, 1884, there was re- 
corded in' Jefferson county, Ky., the mortgage of the Louisville, New 
Albany & Chicago Eailway Company to the Farmers' Loan & Trust 
Company, in which the mortgagor was recited therein to be a cor- 
poration duly created and existing under the laws of the state of 
Indiana and state of Kentucky. The mortgage conveyed the rail- 
way and other property in Indiana and in Kentucky. In January, 
1886, there was executed a similar mortgage, with the same récital, 
which covered the tenninals in the city of Louisville and the railroad 
between the city of Louisviller and the city of New Albanj', and the 
railway of the corporation lying in Jelîerson county, Ky. In Feb- 
ruary, 1887, the Louisville, New Albany & Chicago Railway Com- 
pany, reciting that it was a corporation of Kentucky, and that it was 
duly empowered as such by its charter, passed by the gênerai assem- 
bly of the commonwealth of Kentucky, to condemn lands, filed its 
pétition in the Jefferson county court to obtain condemnation of cer- 
tain land in Jefferson county, procured a decree, paid the money, and 
took possession of the land. Two pétitions for removal to the féd- 
éral court were filed by the company as a Kentucky corporation in 
Indiana, on the ground that it was not a résident of Indiana. In 
1886, the stockholders and directors of the Louisville, New Albany 
& Chicago Railway Company, reciting it to be a corporation of Indi- 
ana and a corporation of Kentucky, became the lessees of the Louis- 
ville Southern road, extending from Louisville to Burgin. The road 
was operated under this lease for the period of nearly two years. 
From this évidence, we hâve not the slightest doubt that both acts 
of the Kentucky législature were accepted, and the privilèges con- 
ferred therein were enjoyed by both the Indiana corporation and its 
ssuccessor, the consolidated company of Indiana and Hlinois, with 
the full knowledge and acquiescence of its directors and stockhold- 
ers. The averaients of the answer are that the first Kentucky act 
was procured by the old Indiana company, and the second act by 
the consolidated corporation of Indiana and Illinois. No direct 
évidence was offered on this point, but, from the facts which hâve 
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been adduced, it can be easily inferred tbat ail the Kentucky légis- 
lation was at the instance of those persons who were interested in 
the old Indiana and the new Consolidated corporations. 

The next inquiry is whether the Kentucky corporation had power 
to make the guaranty. By the act of 1882, it was given express 
authority to indorse or guaranty the principal and interest of the 
bonds of any railway company then constructed, or to be thereafter 
constructed, within the limits of the state of Kentucky, and to con- 
solidate its rights, franchises, and privilèges with any railway Com- 
pany authorized to construct a railroad from the city of Louisville 
to any point on the Virginia line, such indorsement, guaranty, or 
consolidation to be made upon such terms and conditions as might 
be agreed upon between the companies. It had, by express statu- 
tory authority, leased the Louisville Southern road. The Richmond, 
Nicholasville, Irvine & Beattyville Eailroad Company was a rail- 
road in the state of Kentucky, to be thereafter constructed; and, 
when constructed, it would continue the Louisville Southern road, 
then under lease to the New Albany Company, towards the Virginia 
line. Under thèse circumstances, it would seem to be clearly within 
the authority conferred for the Kentucky company to guaranty the 
bonds of the Beattyville Eailroad Company, and to acquire its stock 
as a considération therefor. It is true that, ordinarily, one corpora- 
tion has no power to acquire stock in another, because it involves the 
investment of the corporate funds in an enterprise over which the 
corporate ofiicers hâve no control, and risks them in a business which 
is foreign to that for which the stockholders advanced their money. 
But it has been decided that a power to acquire stock in another 
company may be implied from the power to consolidate with such 
company, as a proper step towards consolidation, or as necessarily 
included in the grant of so large a power. Tod v. Land Go., 57 Fed. 
48; s. c, in this court, 22 U. S. App. 267, 10 C. C. A. 393, and G2 Fed. 
335; Hill v. Nisbet, 100 Ind. 34=1. The Kentucky corporation hère 
is not only given the right to consolidate with other railway corpora- 
tions, and to lease their roads, but it is given the power to indorse 
or guaranty their bonds "on such terms and conditions as may be 
agreed upon between the parties." It seems clear that if a com- 
pany may guaranty bonds of another company, and risk its capital 
to that extent in another enterprise, the power to make such condi- 
tions and terms for the guaranty as may be agreed upon would im- 
ply capacity to receive, as considération therefor, stock in the com- 
pany the debts of which are thus contingently assumed. The power 
to guaranty the bonds of another company is, of course, given only 
to obtain a valuable connection and feeder in the company thus 
aided. The natural and best mode of rendering permanent 'such a 
connection, short of consolidation, is to acquire a majority of the 
stock in the company. Hence the power to acquire stock may be 
implied from the very broad power to guaranty. 

It is pressed upon us. however, that the Indiana corporation had 
no power to make the guaranty except on conditions not hère com- 
plied with, which were made indispensable by the Indiana act of 
1883 ; and it is contended that the Kentucky corporation could wield 



446 75 FEDERAL REPORTER. 

no powers denied to its constituent corporation in the state of its 
origin. This contention is untenable. Whatever the effect of the 
Indiana statute of 1883 on the Indiana corporation, it did not and 
could not restrict or in any way narrow the powers of the Kentucky 
corporation theretofore created. That derived its entire authority 
and power from the state of Kentucky, and the Indiana législature 
could not, if it would, restrict or embarrass the exercise of those 
powers by a Kentucky corporation in Kentucky. 

The question is settled by the case of Clark v. Barnard, 108 TJ. S. 
436, 2 Sup. et. 878. ^ In that case the Boston, Hartford & Erie Eail- 
road was a corporation created by the state of Connecticut. It pur- 
chased the franchises and railroad of the Hartford, Providence & 
rishkill Eailroad, a corporation of the state of Ehode Island. The 
state of Ehode Island then passed an act incorporating the Boston, 
Hartford & Erie Eailroad aa a corporation of Ehode Island, and im- 
posed as a condition of such incorporation that it should give a bond 
for 1100,000. The bill was by the assignées in bankraptcy of the 
Bostoii, Hartford & Erie Eailroad to restrain the treasurer of the 
state of Ehode Island from taking possession of securities ânaounting 
to |100,000, which that company had deposited with the state as 
security for the performance of its bond. It was objected that, by 
its original charter in Connecticut, the Boston, Hartford & Erie Eail- 
road Company had no power to receive a grant of such franchises 
as those conferred by the législature of Ehode Island, and, therefore, 
that its incorporation by Ehode Island, and the acts done under it, 
were null and void. Mr. Justice Matthews, speaking for the su- 
prême court, disposed of this claim in the f oUowing language : 

"It Is now argued by counsel for the appellees that the party whlch, in ail 
thèse transactions, was dealing with the state of Khode Island, was the Bos- 
ton, Hartford & Erie Railroad Cîompany, in its character as a corporation of 
the state of Connecticut; that, as such, it had no power, under the charter 
granted by that state, to build or own a railroad dlreetly Connecting Boston 
and Providence, nor had it, as such, any capacity to receive a grant of such 
a franchise; that, consequently, everything done or attempted In that behalf 
was ultra vires and vold. But the Boston, Hartford & Erie Railroad Com- 
pany was also a corporation of Rhode Island. As such, It owned and operated 
a railroad wlthln that state, and had recelved and exercised franchises under 
its laws to which it was in ail respects sub.1ect. It was the assignée of the 
road and rights connected therewlth, formerly belonglng to the Hartford, 
Providence & FlshklU Railroad Company; and it was this corporation, dwell- 
ing and acting In Rhode Island, that the législature, by the act In question, 
authorlzed to exercise the additional powers it conferred. If it had no 
previous existence as a corporation under the laws of Rhode Island, it would 
hâve become such by virtue of the act In question; for, although, as a Con- 
necticut corporation, It may hâve had no capacity to act or exist in Rhode 
Island for thèse purposes, and no capacity, by virtue of its Connecticut 
charter, to accept and exercise any franchises not contemplated by it, yet 
the natural persons who were corporators might as well be a corporation 
In Rhode Island as in Connecticut, and, by acceptlng charters from both 
States, could well become a corporate body, by the same name and acting 
through the same organizatlon, officers, and agencies in each, with such 
facultles In the two jurisdictlons as they might severally confer. The same 
association of natural persons would thus be constituted Into two distinct 
corporate entities in the two states, acting in each according to the powera 
locally bestowed, as distlnctly as though they had nothlng In common, either 
as to name, capital, or membership. Such was, in fact, the case in regard 



LOUISVILLE TRUST CO. V. LOUISVILLE, N. A. & C. E. CO. 447 

to this Company, so that in Rhode Island it was exclusively a corporation of 
that State, subjeet to its laws, and compétent to do wltliin Its territory what- 
ever Its législation niigljt autliorize. 'Nor do we see any reason [as was said 
by this court, Mr. Justice Swayne delivering its opinion, in Eallroad Co. v. 
Harris, 12 Wall. 65-82] why one state may not make a corporation of another 
State, as there organiKed and conducted, a corporation of its own, quoad any 
property withln Its territorial jurisdiction. That this may be done was dis- 
tinctiy held in Railroad Co. v. Wheeler, 1 Black, 297.' The same view was 
taken in Railway Co. v. Whitton, 13 Wall. 270; in Railroad Oo. v. Vance, 96 
U. S. 450; and in Memphis & C. R. Co. v. Alabama, 107 U. S. 581, 2 Sup. Ct. 
432. The question of the powers of the Boston, Hartford & Erie RaÛroad 
Company, as a corporation in Rhode Island, and the légal effect of its acts 
and transactions performed In that state, is to be determined exclusively by 
the laws of that state, and not by those of Connecticut, which hâve no force 
beyond its own territory. It results, therefore, that the doctrine of ultra 
vires, as hère urged by the appellees, has no place in this controversy." 

The doctrine of this case was reaffirmed in that of Graham v. 
Railroad Co., 118 U. S. 161, 6 Sup. Ct. 1009. 

If it he suggested that the restriction of the act of 1883 only af- 
f ected the internai management of the corporation and the division 
of control as between the directors and stockholders, and that, in the 
absence of any provision for such internai management in the Ken- 
tncky charter, it must be presumed to hâve been the intention of 
the Kentucky législature that the action of the directors of the Ken- 
tucky Company in making a guaranty should be subjeet to the same 
restriction as that imposed on the directors of the Indiana corpora- 
tion, it may be answered that the Kentucky act of 1882, conferring 
the power of guaranty on the Kentucky corporation, was enacted 
before the Indiana statute requiring the assent of the stockholders 
to a guaranty. Nor can we infer that a power conferred in such gên- 
erai words as that of guaranty in the Kentucky act of 1882 was in- 
tended to be restricted in the manner suggested, even if the Indiana 
act of 1883 had been in force at the time of the former's enactment, 
The form of the grant négatives such an inference, and afflrmatively 
implies that the power is to be exercised in the manner in which 
such a power, thus generally conferred, is usually exercised. It 
f ollows that the Kentucky corporation had the unrestricted power to 
place a guaranty upon the bonds of another railroad corporation in 
Kentucky under the circumstances admitted hère, without respect 
to any limitation imposed by the Indiana statute on the constituent 
Indiana corporation. The guaranty was therefore a valid obliga- 
tion of the Kentucky corporation, enforceable against its property in 
Kentucky. 

It is argued on the authority of Kailway Go. v. AUerton, 18 Wall. 
233, that the power to enter into such a guaranty could not be exer- 
cised by the board of directors, but that it must hâve had the sanc- 
tion of the stockholders. In the case referred to, it was held that 
a stockholder in a railroad company could enjoin the board of direct- 
ors from exercising the power vested by statute in the company of 
increasing its capital stock, on the ground "that a change so organic 
and fundamentaî" could not be made by the directors alone. Cer- 
tainly, if the effect of this case as an authority be limited to the facts 
of it, it will not sustain the argument based on it. There is nothing 
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in a guaranty of the bonds of a Connecting Une which. changes in the 
sUgMest the relations between the stockholders. Oounsel rely, 
howaver, on the language of Mr. Justice Bradley, in which he says, 
not only that changes in the extent of the membership are funda- 
mental, but also that changes in the object of the corporation are of 
that character, He said: 

"First, as It respects the purpose and object. Thls may be said to be the 
final cause of the association, for the sake of which It was brought Into ex- 
istence. To change this without the consent of the associâtes would be to 
commit them to an enterprlse which they never embraced, and would be 
manlfestly unjust." 

It is contended that the guaranty of the bonds of a Connecting 
line is such a change in the purpose and object of the corporation as 
to be "fundamental." We do not think so. Where the charter of 
a corporation expressly conféra this power for the purpose of secur- 
ing valuable business connections, its exercise is, within the ordi- 
nary business transactions of the Company, important, it is true, but 
still not an organic change in the object of the original incorpora- 
tion. In Zabriskie t. Eallroad Co., 23 How. 381, 397, Mr. Justice 
Campbell, in speaking of the acceptance of a much broader power 
than that of mère guaranty, said that it was not "such a radical 
change in their constitution as to authorize members to say that its 
adoption without their consent is a dissolution." Mr. Justice Brad- 
ley evidently had in mind, in the language quoted, a change in the 
character of the business like a change f rom transportation to manu- 
f acturing. He shows this by a sentence in his opinion on page 236, 
18 Wall., where he says: 

"If the cliarter provides that the capital stock may be Increased, or that a 
new business may be adopted by the corporation, this is undoubtedly an au- 
thority for the corporation (that is, the stockholders) to make such a change 
by a stockholders' vote in the regular way." 

The guaranty in the case at bar was only permitted by the statute 
as an incidental beneât to the main business of the corporation, 
which remained unchanged in character. 

Keference is made to the opinion of this court in Humboldt Min. 
Co. V. Variety Iron Works Co., 22 U. S. App. 334, 10 C. C. A. 415, 
and 62 Fed. 356, in which we said (22 U. S. App. 343, 10 C. C. A. 421, 
and 62 Fed. 362): 

"The objection to the guaranty Is that it rlsks the funds of the company 
In a différent enterprlse and business, under the control of another and dif- 
férent person or corporation, contra ry to what its stockholders, its creditors, 
and the state hâve the right from its charter to expect." 

The discussion in that case related to the question whether a 
manufacturing company, without express power to guaranty the 
debt of another, was vested with it by implication; and, for the rea- 
son stated above, we held that it was not. The case is very différ- 
ent where, as hère, the power to guaranty is expressly conferred 
without limitation. It is then to be considered as a power merely 
incidental to the main business of the corporation. The stockhold- 
ers, the creditors, and the state are advised by the charter provisions 
that the company has another instrument placed in its hands for pur- 
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suing tlie main purpose of its organization, involving an additional 
risk; and it would be much too rigid a construction to hold that a 
provision giving such a power involved a change in "ttie final cause" 
of the Company, and so required that, in each instance of the exer- 
cise of the power, a vote of the stockholders must be taken. The 
danger from an abuse of such a power in the board of directors is 
not necessarily an argument against its existence, because many 
powers of the corporation are and must be exercised by the directors 
which are liable to great abuse. The directors of a corporation are 
not the mère agents of the stocldxolders. They are trustées and 
représentatives, charged with the exercise of ail the powers of a cor- 
poration which do not involve fundamental changes in the purpose 
of its incorporators, or in the relation of the stockholders. 

In Hoyt V. Thompson's Ex'r, 19 N. Y. 216, Judge Comstock, speak- 
ing for the New York court of appeals, said: 

"The board of directors of a corporation do not stand in the same relation 
to the corporate body which a private agent holds towards his principal. 
In the strict relation of principal and agent, ail the authority of the latter 
Is derived by délégation from the former, and, if the power of substitution Is 
not conferred in the appointment, it cannot exist at ail. But in corporate 
bodies the powers of the board of directors are, in a very important sensé, 
original and undelegated. The stockholders do not confer, nor can they re- 
voke, those powers. They are derivative only In the sensé of being received 
from the state in the act of incorporation. The directors convened as a 
board are the primary possessors of ail the powers which the charter con- 
fers, and, like private principals, they may delegate to agents of their own 
appointment the performance of any acts which they themselves can perform. 
The récognition of this principle is absolutely necessary In the afCalrs of 
every corporation whose powers are vested in a board of directors. Without 
It the most ordlnary business çould not be carrled on, and the corporate pow- 
ers could not be executed." 

It is now generally held that the board of directors of a corpo- 
ration may exercise power conferred on the company to issue bonds 
and exécute a mortgage, in the absence of an express provision that 
the power may only be exercised with the assent of the stockholders. 
Cook, Stock, Stockh. & Corp. Law, § 808; Thompson v. Sewer Co., 
68 Miss. 423, 9 Soutk 821; Hodder v. Railroad Co., 7 Fed. 796; Wood 
V. Whelen, 93 111. 153; Hendee v. Pinkerton, 14 Allen, 387. It bas 
even been held, though this is more doubtful, that the power to 
lease a railroad, conferred on the corporation owning it, may be exer- 
cised by the board of directors without authority from the stock- 
holders. Beveridge v. Eailroad Co., 112 N. Y. 1-21, 19 N. E. 489; 
Flagg V. Eailroad Co., 10 Fed. 431. But see Nashua, etc., R. Co. v. 
Boston, etc., E. Co., 27 Fed. 825. If the power to mortgage the en- 
tire assets of a company, or to lease its entire plant, does not in- 
volve such an organic change as to require the assent of the stock- 
holders, it seems manifest that no such change arises from an exer- 
cise of the power conferred by statute on a corporation to guaranty 
the bonds of a Connecting company to seeure favorable business rela- 
tions with it. 

The conclusion we hâve reached with respect to the validity and 
binding character of the guaranty as against the Kentucky corpora- 
tion shows that the decree of the court below was erroneous, and 
v.75F.no.6— 29 
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eliDaildrbe Modified, in so faf, at least, as it operated to cause the can- 
eellation of the guaranty as an obligation of the Kentncky corpora- 
tion, add to eûjoin suits thereon in Kentuclcy against the Kentucky 
corporation. The original contract of guaranty, however, purported 
to bind a corporation not only of Kentucky, but also of Indiana; and 
the separate guaranty on each bond is to be given as wide a con^ 
struction as the contract in pursuance of which it was indorsed. 
Moreovér, where two corporations hâve the same name and manage- 
ment, and are identical in every respect, except in the origin of their 
powers, and, in eiïect, are gênerai agents of each other, the presump- 
tion from the use of the coûimon name must be that both are in- 
tended to be bound, in the absence of some spécifie restriction in the 
obligating instrument. There remains to be considered, therefore, 
the question whether the complainant, the New Albany Company of 
Indiana, may not be entitled to a decree canceling the guaranty as 
against it, and granting an injunction to prevent suits against it in 
Indiana. The jurisdiction in equity of the bill rested on two 
grounds: One, the multiplicity of suits threatened; and the other, 
the necessity for complète relief by cancellation. In view of the 
fact that the complainant is now shown not to be entitled to full 
cancellation or injunction against suits in Kentucky, we might, per- 
haps, dispose of the case at this point by ordering the bill to be dis- 
missed without préjudice to the right to file a bill as to the Indiana 
suits in Indiana, because the exercise of équitable jurisdiction, 
founded on a multiplicity of suits threatened, and on the necessity 
for cancellation of instruments, is somewhat a matter of judicial dis- 
crétion, and dépendent on the particular circumstances of each case. 
Town of Springport v. Tentonia Sav. Bank, 75 N. Y. 397; Town of 
Venice v. Woodruff, 62 N. Y. 462, 467; Fuller v. Percival, 126 Mass. 
381; HamUton v. Cmnmings, 1 Johns. Ch. 51T; Smith v. Smith's 
Adm'r, 30 N. J. Eq. 564; Story, Eq. Jur. § 393; Beach, Mod. Eq. Jur. § 
553 et seq. "While the course suggested would, perhaps, be an 
easier mode of ending the présent suit, we think it to be our duty, 
as it certainly is within our jurisdiction, to proceed to dispose of ail 
of the questions arising upon the record, and make an end, so far as 
we may, of this litigation, which must hâve been burdensome to ail 
parties. 

It is clear that every one accepting the guaranty was charged 
with knowledge that, by the Indiana act of 1883, the board of di- 
rectors of the New Albany Company of Indiana had no authority to 
bind the company by such a guaranty, unless a pétition for the 
same had been flled with the board. Pearce v. Bailroad Co., 21 How. 
441; Hence it f oUows that one who knew that no such pétition had 
been flled with the board must hâve known that the guaranty was 
not binding on the Indiana corporation, and could not hold it to any 
liability on the same. 

It bas been argued at the bar that the Indiana act of 1883 does 
not apply to the guaranty hère in controversy. It is said that under 
the power conferred upon the complainant company by section 395^1 
of the Indiana Revised Statutes, "to purchase or contract for the 
use and enjoyment in whole or in part of any railroad or railroads 
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Ijing within adjoining states," and to "assume such of the debts 
and liabilities of such. corporation as may be deemed proper," the 
Company had the right to buy the controUing interest in the Beatty- 
ville Company, and contingently to assume the payment of its bonds, 
as a considération for the purchase, and that nothing in the act of 
1883, subsequently passed, was intended to restrict this power. It 
may be that the power to purchase the stock and guaranty the 
bonds of the BeattyiàUe Company can be found within the four 
corners of section 3951 ; but even if that be so, which we do not dé- 
cide, we are of opinion that the necessary effect of the act of 1883 
was to require that thereafter, where a guaranty was deemed a 
proper means in the exercise of the power conferred by section 3951, 
it could only be used with the consent of a majority of the stockhold- 
ers. This view was talten by the circuit court, and we concur therein. 
Unless, therefore, the appellants are bona flde purchasers of thèse 
guarantied bonds, without notice of the def ect in the guaranty, due 
to the absence of a pétition for the same by the stockholders, they 
hâve no cause of action against the New Albany Company of Indi- 
ana. Upon whom is the burden in this case in respect to the issues 
of bona fldes and want of notice need not be now discussed. It 
suiHces hère to say that, no matter what the rule in this regard, ail 
but two of the appellants are indisputably shown by the record to 
hâve purchased the guarantied bonds in good faith, without any no- 
tice of the defect in the guaranty. We proceed, therefore, to 
consider the case of such bona fide purchasers, reserving until the 
close of the opinion a discussion of the question of notice to the two 
other appellants referred to. 

It is contended by the counsel for the appellee, and it was held by 
the circuit court, that the guaranty without the stockholders' péti- 
tion was void, because clearly beyond the power of the company. 
The principles of law and the distinctions which apply in consider- 
ing the défense of ultra vires set up by a corporation are now so 
clearly laid down in cases decided in the suprême court of the United 
States and in the house of lords and the courts of appeal in England 
that there is no difflculty in their application, except where doubt 
arises over the construction to be placed upon parti cular and ambig- 
uous words of the statute or the instrument conferring and limiting 
the powers of the corporation. 

In Central Transp. Co. v. PuUman's Palace Car Co,, 139 U. S. 24, 
11 Sup. et. 478, Mr. Justice G-rày, in delivering the opinion of the 
suprême court, examined ail the leading cases in that court and in 
England, and stated their resuit as follows: 

"The charter of a corporation, read in the light of any gênerai laws which 
are applicable, is the measure of its powers, and the enumeration of those 
powers implies the exclusion of ail others not fairly incidental. Ail contracts 
made by a corporation beyond the scope of those powers were uulawful and 
void, and no action can be maintained upon them in the courts, and this 
upon three grounds: The obligation of every one contracting with a corpora- 
tion to take notice of the légal limite of its powers; the interest of the stock- 
holders not to be subjected to risks which they hâve never undertaken; and, 
above ail, the interest of the public that the corporation shall not transcend 
the powers conferred upon it by law." 
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By application of this principle, the learned judge in the lower 
court reached the conclusion that the guaranty hère in question was 
void. We think the principle was misapplied. The gênerai scope 
of the powers conferred upon the New Albany Company included 
the power to make guaranties like this. The consent of the stock- 
holders was a mère régulation of the mode of exercising the power. 

The same learned justice whose language we hâve quoted above 
from Central Transp. Co. v. PuUman's Palace Car Co., supra, delir- 
ered the opinion of the suprême judicial court of Massachusetts in 
another leading case upon the suhject of ultra vires contracts of cor- 
porations (Davis V. Eailroad Co., 131 Mass. 258), and enunciated the 
same conclusion as that above given; but, in the course of the opin- 
ion, he said (page 260) : 

"There is a clear distinction (as was pointed out by Mr. Justice Campbell 
in Zabrlskle v. Eailroad Co., 23 How. 381, 389, by Mr. Justice Hoar in Monu- 
ment Bank V. Globe Works, 101 Mass: 57, 58, and by Lord Chancellor Caims 
and Lord Hatherly in Iron Co. v. Riche, L. R.' 7 H. L. 668, 684) between tbe 
exercise of a power not conferred upon it, varying from the objects of its créa- 
tion as declared in tlie law of its organization, of wbicli ail persons dealing 
with it are bound to take notice, and tbe abuse of a gênerai power, or the f all- 
ure to coinply with prescribed formalitles or régulations. In particular in- 
stances, when such abuse or failure is not known to the other contractlng 
party." 

Wé do not doubt that the guaranty without a pétition of the 
stockholders hère was of the latter class, and that it was not, to 
use the language of Lord Cairns above cited, "anything more than 
an act extra vires the directors, but intra vires the company." Of 
course, the point under discussion tums on the construction of the 
statute. The first and most important section provides that the 
board of directors of any Indiana railway company whose Une ex- 
tends across the state may, upon the pétition of the holders of a 
majority of its stock, direct the exécution by such railway company 
of an indorsement guarantying the payment of the bonds of the 
railway company of an adjoining state, the construction of whose 
line of railway would be beneflcial to the business or tralïic of the 
railway so indorsing or guarantying such bonds; the next section 
provides that the pétition shall state the facts showing the beneflts 
to be derived from tlie guaranty; and the final section limits the 
power of guaranty by limiting the liability which may be thus incur- 
red to an amount equal to one-half of the capital stock of the guar- 
antying company. The requirement that, in the exercise of the 
power of guaranty, the initiative should be taken by the stockhold- 
ers by pétition, was a régulation of the internai management of the 
corporation for the beneflt and protection of the stockholders, and a 
statutory division of power between them and the directors ; but it 
was not a limitation upon the power of the corporation, in the sensé 
that a guaranty without such a pétition would be a violation of the 
-sorporation's charter i-ights, justifying an ouster from them by que 
warrante. If it were the latter, then the corporation, having by its 
directors made such a guaranty without a pétition, could never be 
estopped to deny its validity, however completely the stockholders 
might subsequently hâve acquiesced in the same by silence after 
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knowledge. An act which is plainly in excess of the powers of a 
corporation cannot be made Talid by the acquiescence of ail the 
stockholders. If this power of guaranty had been given with re- 
spect to bonds of railway corporations of Illinois, and not of Ken- 
tucky, it is manifest that a guaranty of the bonds of a Kentucky 
Company could never hâve been ratified, even by a unanimous vote 
of the stockholders. The requirement for the pétition contained 
in the Indiana act of 1S83, however, could be waived by the stock- 
holders by subséquent conduct. This is settled by the décision 
of the suprême court of the United States in Zabriskie v. Eailroad 
Co., 23 How. 381. There a statute, which was construed by the 
court to confer upon an Ohio railway corporation the power to guar- 
anty the bonds of an Indiana corporation, provided that the guar- 
anty should not be entered into until a meeting of the stocldiolders 
of the Company should be called, and the holders of two-thirds of 
the stock should hâve assented thereto. It was conceded by the 
court that the meeting and vote, though attempted, had not been 
had in accordance with the statute; but it was held, notwithstand- 
ing, that the stockholders, by their subséquent silence and failure to 
object for several years, had estopped themselves and the corpora- 
tion from asserting that the condition of the statute had not been 
complied with. The manifest séquence is that the provision for a 
stockholders' meeting was alone for the beneflt of the stockholders, 
and that the siate and the public had no interest to enforce" it if 
those for whose protection it had been enacted were willing to let 
its violation go unchallenged. Eeferring to the same proviso as 
that considered in the Zabriskie Case, the suprême court of New 
York, in Connecticut Mut. Life Ins. Co. v. Cleveland, etc., E. Co., 
41 Barb. 9-24, said that "thèse provisos were intended for the pro- 
tection of the shareholders, and relate rather to the mode or man- 
ner of the exécution of the power." 

This view of the purpose and effect of such a provision is en- 
forced by the construction put by the suprême court of the United 
States on a statute of Hlinois much more emphatic and prohibitory 
in form than that hère in controversy, in St. Louis, etc., E. Co. v. 
Terre Haute, etc., E. E., 145 U. S. 393, 12 Sup. Ct. 953. The act there 
provided that it should not be lawful for a railroad company of Illi- 
nois to lease a railroad in another state without having lirst obtained 
the written consent of ail the stockholders of said roads residing in 
the state of Hlinois, and any contract for such lease made without 
having first obtained said written consent shonld be null and void. 
Of this, the suprême court, speaking by Mr. Justice Cray, said: 

"Although this statute, In terms, déclares that any such lease, made with- 
out the written consent of the Illinois stockholders, 'shall be null and void," 
it would seem to hâve been enacted for the protection of such stockholders 
alone, and intended to be avalled of by them only. It did not limit the scope 
of the powers conferred upon the corporation by law, an excess of which 
could not be satisfled by estoppel, but only prescribed régulations as to the 
manner of exerclsing corporate powers, compliance with which the stockhold- 
ers might waive, or the corporation might be esitopped, by lapse of time or 
otherwlse, to deny." 
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Mr. Justice Harlan, at the circuit, took the same view of a similar 
statute in Hervey v. Eailway Co., 28 Fed. 169, 174. 

In Beecher y. Mill Co., 45 Mieh. 103, 7 N. W. 695, Justice Oooley, 
speaking for the suprême court of MicMgan of a similar provision, 
said (page 109, 45 Mich., and page 697, 7 N. W.): 

"The statute now under considération was passed to protect the interests 
of stockholders in mining companies. It intends that thelr mlning property 
shall not be conveyed away or mortgaged except by thelr deliberate action 
after they hâve been notlfied of a proposai to do so, and hâve had time to de- 
liberate upon and fuUy conslder it. But the matter does not concern the 
public at large. No principle of public policy is at stake. No wrcng, direct 
or indirect, is done to any human being if conveyance is made or mortgage 
given without the exact notice required, unless it be a v?rong to the stock- 
holders themselves. And, as others are not concerned, whj should the stat- 
ute glve them the rlght to raise questions of regularity which the stockhold- 
ers elect to waive? We are satisfled such was not its purpose." 

In Thomas v. Eailway Co., 104 Hl. 462-467, the suprême court of 
Hlinois said of a like statute that it "was no doubt passed for the 
protection of stockholders. It is a matter in which the public hâve 
no interest." There are but two cases which we hâve found that 
may possibly support a différent theory. In Com. v. Smith, 10 Allen, 
448, the commonwealth of Massachusetts held a flrst mortgage and 
two subséquent mortgages on the Troy & Greenfleld Eailroad. Aft- 
er the first mortgage, the company made a mortgage to secure bonds 
amounting to |600,000 as a second mortgage. The bonds were sold 
in the market to private persons. This was a bill by the common- 
wealth, as the holder of the two subséquent mortgages, to hâve the 
second mortgage declared void. The statute authorized the issue 
of bonds and a mortgage, "provided, however, that such corporation 
shall, by a majority of votes at a meeting of its stockholders called 
for that purpose, be authorized to issue the same, and provided that 
the bonds so issued shall in no case exceed the amount of capital 
actually paid in by the stockholders of said company." The capi- 
tal stock paid in was only $143,000. The statute provided for bonds 
running 20 years, and the bonds in question ran 30 years. After 
deciding that the railroad company had no common-law power to 
mortgage its property, the court held that the statute prescribed the 
conditions on which bonds and a mortgage could be issued; and 
that, if they did not conform, they were made in violation of law, 
and were therefore void; and that thèse bonds and mortgages were 
void because they were in excess of the capital stock paid in, and 
ran for 30 years. Said the court: "The législature did not mean 
that such bonds should be made. The illegality is apparent upon 
their face, and open equally to the knowledge of the paity who is- 
sued and the party who received." The language of the court cer- 
tainly implies that corporate power to mortgage did not exist in the 
absence of the assenting meeting of the stockholders, but its weight 
as authority is much affected by the fact that the case before the 
court did not call for an expression of opinion on that point. More 
than this, the court was dealing with a case where the bondholders 
were advised of the departure from the statutory requirements, aud 
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it was tlierefore hardly necessarv to make any distinction betweeu 
acts which were ultra vires the corporation and those which were 
only ultra rires the directors. The case of Oonimercial Bank of 
Canada t. Great Western Ey. Co. of Canada, 3 Moore, P. C. (N. S.) 
295, may also, perhaps, be classed as an authority in conflict with 
the cases flrst above cited. As we shall hâve occasion to discuss 
this case at some length hereafter in its relation to another, but 
closely allied, principle of law, we pass it now with the remark that 
it is in conflict with the weight of authority in this country, and espe- 
cially with the language of the suprême court of the IJnited States 
(St. Louis, etc., E. Co. v. Terre Haute, etc., E. Co., 145 U. S. 393, 12 
Sup. et. 953) above quoted, which has, of course, controlling weight 
with us. 

It has been pressed upon us in this court, and was considered 
worthy of weight by the learned judge in the court below, that, with- 
out the statute containing the requirement for a pétition, the Com- 
pany would hâve had no power to make a guaranty at ail, and that 
the condition must therefore be regarded as a limitation upon the 
power, rather than a mère internai régulation for the protection of 
stockholders. The distinction is too fine for practical application. 
Whether the power exists by implication before the statute or not, 
the statute is intended, after its passage, to be the only source of 
the power; and, if the act imposes conditions or limitations on its 
exercise, they are as mandatory in the case of a power before im- 
plied as in that of one newiy created. In the case of St. Louis, etc., 
E. Co. V. Terre Haute, etc., E. Co., 145 U. S. 393, 402, 12 Sup. Ct. 953, 
already quoted, the powers affected by the statute there construed 
were those of consolidation and lease, neither of which can exist 
without an express statutory source. 

In England, joint-stock companies are f ormed under gênerai laws, 
and the incorporators are required to exécute and flle or register In 
a public office an instrument in some acts called the "deed of settle- 
ment," in others the "mémorandum and articles of association." 
Their effect is quite like the charter and articles of incorporation in 
this country, and the public are charged with notice of their contents. 
It is not an infrequent proiision in the deed of settlement or the 
articles that certain powers shaU not be exercised by the board of 
directors until the assent of the shareholders at a gênerai meeting 
has been procured. It is usually held by the courts of England that 
such a requirement is a preliminary formality or régulation of the 
internai management of the company, the absence of which does not 
render the exercise of the power absolutely void and incapable of 
ratification when relied on by one without notice of the defect. Bank 
V. Turquand, 6 El. & El. 327; Agar v. Assurance Soc, 3 C. B. (N. S.) 
725; Fountaine v. Eailway Co., L. E. 5 Eq. 316; Bank v. Willan, L. E. 
5 P. 0. 417, 448; Irvine v. Banlf, 2 App. Cas. 366; In re Tyson Eeef Co., 
3 Wyatt, W. & A'B. 162. The case of Commercial Bank of Canada 
V. Great Western Ey. Co. of Canada, 3 Moore, P. C. (N. S.) 295, already 
alluded to, is the only case taliing a différent view. 

As it thus appears that the defect in the guaranty does not make 
it a clear and palpable excess of the charter power of the company, 
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and void, but only an abuse of a gênerai power or a breach. of a 
regTilationi for its exercise, its binding character dépends on the 
knowledge, express or implied, which. the holder of tbe guaranty liad 
of the defect when he advanced money or thing of value on the 
faith of it. Railway Co. v. Hawkes, 5 H. L. Cas. 331, per Lord Camp- 
bell, arguendo, page 338, and Lord St. Leonards, page 373; Davis 
V. Eailroad Co., 131 Mass. 258, 260. He is, of course, charged with 
fuU knowledge of everything in the statute or charter incorporating 
the Company, whether it relates to the gênerai povrers of the Com- 
pany, or to the mode and manner of their exercise, or to the author- 
ity of the directors or the offlcers, or any matter of internai manage- 
ment therein set f orth. And this applies as v?ell to the articles and 
mémorandum of association or the deed of settlement of an English 
joint Company as to the statute, charter, and articles of incorpora- 
tion of a corporation of this country. Ernest v. NichoUs, 6 H. L, 
Cas. 418; Pearce v. Eailway Co., 21 How. 441. If, therefore, by com- 
paring the written évidence of corporate action, which is made the 
basis of a claun against the corporation, with the publicly recorded 
évidence of its powers and manner of exercising them, it can be seen 
that the act is a departure in any substantial respect from the re- 
quirements set forth theréin, that which purported to be a contract 
is not binding as such upon the corporation. But the case is very 
différent when the act in question, upon which it is sought to base 
corporate liabUity, seems to be within the corporate powers and the 
required mode of exercising them, and yet in f act is for a purpose 
not warranted by the charter, or is defective because of a failure to 
comply with some régulation upon which the authority of those act- 
ing for the corporation is made by the charter to dépend. In the 
first class of cases, to wit, when the act is on its face within the 
power of the corporation, those who, in dealing with the corpora- 
tion, advance money or change their position on the faith of the 
validity of the act, without notice of anything to the contrary, may 
hold the corporation, however ultra vires the purpose of the act 
may in fact hâve been. Thus, it was held by the house of lords in 
Railway Co. v. Hawkes, 5 H. L. Cas. 331, that a railway corporation 
which had entered into a contract to buy land for use in building its 
line would not be heard to say in défense to an action for spécifie 
performance that it needed only a very small part of the tract for its 
Une, and therefore had no power to acquire the rest, when it ap- 
peared that the owner of the land had no reason to suppose that the 
Company was not about to use the land for legitimate corporate pur- 
poses. The same principle is illustrated in cases where a corpora- 
tion, with power to issue negotiable paper in its business, issues it 
for an ultra vires purpose, as, for instance, for the accommodation 
of another. If the paper in such a case reaches the hands of a bona 
flde purchaser for value, without notice of its illégal purpose, the cor- 
poration is liable thereon, and cannot show the real purpose of its 
issue to escape payment. Farmers' Nat. Bank v. Sutton Manuf g 
Co., 6 U. S. App. 312, 3 C. C. A. 1, and 52 Fed. 191; Monument Bank 
V. Globe Works, 101 Mass. 57; Madison, etc., R. Co. v. Norwich Sav. 
Soc, 24 Ind. 457; Bank v. Young, 41 N. J. Eq. 531, 7 Atl. 488; Stoney 
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V. Insurance Co., 11 Paige, 635; Crédit Co. v. Howe Macli. Co., 54 
Conn. 358, 8 Atl. 472; Peruvian Ey. Oo. v. Insurance Co., 2 Ch. App. 
617; Webb v. Commissioners, L. R 5 Q. B. 642. 

The principle of tàese cases is that, where a corporation does an 
act which lias the appearance of one within its cliarter powers, the 
publie, without notice to the contrary, in dealing with the corpora- 
tion, has the right conclusively to présume that the act is valid, and 
to proceed on that presumption. The case at bar, however, conaes 
under the second class of cases above referred to, where a seeming 
act of the corporation is détective because of a failure to comply 
with some preliminary condition, upon which the authority of those 
acting for the corporation is made by the charter to dépend ; and the 
question we hâve bef ore us is whether one of the public dealing with 
the corporation in such a case has a right, in the absence of notice 
to the contrary, to présume that the condition has been complied 
with, and, in case he advances money on the faith of it, to hold the 
corporation in spite of the defect. The discussion involves a branch 
of the law of agency. In some jurisdictions, especially in the courts 
of New York, it is laid down that in every case where a principal 
has clothed his agent with power to do an act upon the existence of 
some extrinsic fact necessarUy and peculiarly within the knowledge 
of the agent, and of the existence of which the act of executing the 
power is itself a représentation, a third person dealing with such 
agent in entire good faith, pursuant to the apparent power, may rely 
upon the représentation, and the principal is estopped from denying 
its tinith to the préjudice of such third person. Bank v. Aymar, 3 
Hill, 262; Griswold v. Haven, 25 N. Y. 595; Eailroad Co. v. Schuyler, 
34 N, Y. 30; Com. v. Reading Sav. Bank, 137 Mass. 431; Montaignac 
V. Shitta, 15 App. Cas. 357. And so it was held in Bank of Batavia 
V. New York, etc., R. Co., 106 N. Y. 195, 12 N. E. 433, that a bill of 
lading fraudulently issued by an agent of a railroad company with- 
out receiving the goods rendered the company liable to one advancing 
money on the faith of its validity, and without notice of the defect. 
The Suprême Court of the United States has refused to carry the prin- 
ciple thus far, and holds that the agent's authority to issue bills of 
lading dépends on the receipt of the goods, and that the bill of lading 
issued without receiving the goods is void into whosesoever hands it 
may come. The reason given for this ruling is that a bill of lading 
is a mère nonnegotiable contract to carry goods, and that no subsé- 
quent holder has any better standing to enforce it than the flrst one 
receiving it, who must hâve known that goods were net received. 
Friedlander v. Railway Co., 130 U. S. 416, 9 Sup. Ct. 570; PoUard v. 
Vinton, 105 U. S. 7; Kailwav Co. v. McFadden, 154 U. S. 155, 14 Sup. 
Ct. 990; Eailwav Co. v. Knight, 122 U. S. 79, 7 Sup. Ct. 1132; The 
Lady Franklin, S Wall. 325; Tlie Delaware, 14 Wall. 579; The Free- 
man v. Buckingham, 18 How. 182. 

But in the Friedlander Case there is a plain intimation that the 
décision would not be applicable in the case of a negotiable instru- 
ment, for Chief Justice Fuller, in delivering the opinion of the court, 
says on page 423, 130 U. S., and page 572, 9 Sup. Ct.: 
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"Bills of exchaisge and promissory notes are représentatives of money, cir- 
culatlng in thé commercial wbrld as such, and it is essential, to enable them 
to perform their peculiaj fiœctions, tt\at lie who purchases tliém should net 
bè bound to loolc beyond the instrument, ^nd that bis right to enforce them 
should not be defeated by anything short of bad faith on his part. But bills 
of ladlng answer a diflereiit purpose, and perform différent functlons." 

, And in Merdiants' Bank t. State Bank, 10 Wall. 004, the suprême 
court adopta the principle of the New York courts, stated above, as 
applicable at least to negotiable paper issued in the name of a corpo- 
ration by one of its offlcers whose authority was defective in fact, but 
not apparéntly so. 

In the case at bar, the statute of 1883 authorized the board of di- 
rectors to indorse the guaranty on the bonds of another railway. 
Now, that guaranty was as negotiable as the bonds which bore it. 
There has been in the books an irreconcilable conflict over the ques- 
tion whether a guaranty on a promissory note, signed by the payée, 
has the same eflect to transfer the note as an indorsement (1 Brandt, 
Sur. § 47; 2 Daniel, Neg. Inst. §§ 1776, 1777); and it is settled in the 
courts of the United States that such a guaranty of a promissory note 
is not a negotiation of it by the law merchant (Trust Co. t. National 
Bank, 101 U. S. 68). But the question hère is a very différent one. 
The bonds hère were payable to bearer, and needed no indorsement, 
according to the law merchant, to pass title. Title to them passed 
by delivery. The contract of guaranty was made in terms with 
the holder of the bond. As the bond passed from one to another, a 
new contract of guaranty arose between the guarantor and each suc- 
cessive holder, just as the obligor of the bond assumed a new con- 
tract relation with the same person; and every such contract was 
wholly unaffected by equities unknown to the then holder whidi 
might hâve arisen between either the obligor or the guarantor and 
previous hplders. If, as is held by the suprême court of the United 
States in Garpenter v. Longan, 16 Wall. 271, a mortgage securing the 
payment of a negotiable instrument is not any more subject to 
équitable défenses than the note of which it is the incident, it would 
seem, a fortiori, that a guaranty indorsed on a negotiable bond pay- 
able to bearer must, by its relation to the principal obligation, ac- 
quire the same attribute of negotiability. The language of Mr. 
Justice Campbell in Zabriskie v. Eaiiroad Co., 23 How. 381, leaves 
little doubt that such guaranties, like the bonds, rightly challenge 
confidence wherever they go, and partake of the same quality of 
negotiability. This conclusion is also in accord with the spirit of 
the décision of the suprême court in Eaiiroad Co. v. Schutte, 103 U. S. 
118. See, also, Ketchell v. Burns, 24 Wend. 456; Toppan t. Eaii- 
road Co., Fed. Cas. No. 14,099. 

The Kentucky statutes (Gen; St. c. 22, §§ 6, 13, 14) with respect to 
the negotiability and assignability of bonds and promissory notes 
hâve no application to bonds like thèse, payable to bearer. They 
apply only when an assignment is necessary to pass the title to the 
chose in action. There is a close analogy in this regard between the 
prpper construction of the Kentucky statutes referred to and that 
oif the section of the fédéral statutes restricting the jurisdiction of 
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the circuit courts in euits to enforce choses in action brouglit by the 
assignée of tlie original obligée. City of Lexington v. Butler, 14 
Wall. 282. 

It is often said in cases of this gênerai character that, until 
the agency to make the instrument is established, it is imma- 
terial whether it is negotiable or not. While this is true in one 
sensé, in another it ignores a palpable distinction to be obserTed in 
cases of agency by estoppel, which rest rather on the appearance of 
authority than upon actual authority. Where an agent is an agent 
to issue negotiable paper of any kind or under any circumstances, 
his appearance of authority is greater than where he can make only 
nonnegotiable contracts. His signature to a negotiable instrument, 
if valid in any class of cases, has the appearance of validity in ail, 
because negotiable instruments rarely disclose their purpose, and 
are adapted to be a circulating médium between many. It is to be 
inferred, therefore, where a principal gives to an agent authority to 
put in circulation negotiable paper in a certain class of cases, he 
knows he is giving his agent an appearance of authority in any case 
in which the latter may issue paper, whether authorized or not, and 
that he runs the risk of loss by such abuse of authority should it in- 
duce an innocent third person to advance money on his unauthorized 
paper. The statute of Indiana should bear the same construction 
as the act of the principal in the case supposed. Therefore, when 
the législature of Indiana vested the directors with power to place 
a negotiable guaranty on negotiable bonds, liable to circulate from 
hand to hand in the markets of the world, and challenging confidence 
wherever they should go, can we suppose that it intended every pur- 
chaser to satisfy himself, by personal inspection of the records of the 
corporation or otherwise, that a pétition by stockholders had pre- 
ceded the directors' action? Mr. Justice Brewer said, in Blair v. 
Eailroad Oo., 25 Fed. 684: 

"I do not understand that a man dealing with a private corporation, or 
even a quasi public corporation like a rallroad, is bound to take notice of what 
the records of that corporation show, for, if it be so, no man can deal with 
a corporation in safety without flrst havlng access to, and an examination of, 
its booksi; and the converse of that would be true, that such a corporation 
is bound to show its records to whoever has dealings with it." 

If the législature had intended the public to advise itself of the 
filing of the stockholders' pétition, it would hâve provided for some 
public record of it. Irvine v. Bank, 2 App. Cas. 366. As the 
directors are usually the corporation's représentatives in its dealings 
with the public, is it not reasonable to infer that the législature in- 
tended the restriction to operate as between the stockholders and 
directors, and not to defeat the claims of those parting with money 
on the f aith of the validity of the directors' action ? The fact that 
the guaranty was to be negotiable suggested the necessity that the 
contract should carry on its face indisputable évidence of validity, 
and this object would be seriously impaired if the public were com- 
pelled to act at their péril on the implied assurance of those in 
whom the power to guaranty was vested that the essential pre- 
liminary of a stockholders' pétition had been complied with. It is 
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a mistake to suppose that sucli a construction of the statute destroys 
the protection of the act to stockholders. Thçy may enjoin tlie 
directors from guaranties without their consent, and they may h.old 
the directors personally liable for unauthorized action. They hâve 
a much better opportunity to observe their directors, and keep them 
within the restriction of the statute, than hâve outsiders to learn 
whether the restriction has been violated. We thlnk this a case 
for the application of the principle above stated, which may properly 
be called the "New York rule of agency," that where an agent is 
clothed with authority to act for his principal upon the happening 
of an extrinsic fact, peculiarly within the knowledge of the agent, 
and not known to the public, or within its usual means of knowledge, 
his acting is an implied représentation, binding on his principal, to 
those dealing in good f aith with him as agent, that the extrinsic fact 
exists upon which his authority dépends. The guaranty bore the 
seal of the corporation, afidxed by its secretary, and the signature 
of the corporation, by its président. Prima facie, thèse imported 
corporate action. Koehler v. Iron Oo., 2 Black, 717. They raised 
the presumption that the guaranty had been ordered to be made by 
the board of directors, This was the fact. The case, then, is as if 
the purchaser of each bond knew that the resolution of the board 
had been passed ; and the only question is whether, with that knowl- 
edge, he had a right conclusively to présume that a pétition of stock- 
holders had been flled. By the law of agency applicable to agents 
authorized to issue negotiable paper, we think, for the reasons stated, 
that he was. 

We are, however, not compelled to rest alone on gênerai rules of 
the law of agency applying to the issuance of negotiable paper, for 
the case at bar falls within a class of cases having sole application 
to the transactions of corporations, and not conflned to negotiable 
instruments. By reason of the peculiar organization and limited 
membership liabUity permitted by the law to such artificial persons 
of its own création, public policy often clothes those who represefit 
corporations in dealing with the public with a greater apparent au- 
thority than the charter rules for the internai management of the 
corporation really give them, and puts upon the members of the cor- 
poration the burden of preserving the limitations of their agents' 
authority in transactions with an outsider who has no opportunity 
or reason for knowing whether the limitations hâve been violated. 
The maxim, "Omnia prsesumuntur rite et solemniter esse acta, donec 
probetur in contrarium," is applicable to everything done by a cor- 
porate oificer (U. S. Bank v. Dandridge, 12 Wheat. 63, 70) ; and when, 
in a certain class of cases, one, in good faith, has advanced value on 
the faith of the presumption, it is not permitted to the corporation 
to prove the contrary. The class of cases is where the act in ques- 
tion is that of one representing the corporation as a gênerai agent, 
whose authority dépends on compliance by himself or other members 
or agents of the corporation with preliminary régulations. In cases 
of this class, the presumption of regularity against the corporation 
is conclusive. The rule is founded chiefly on the very limited oppor- 
tunity of the public to know with certainty the circumstances of the 
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internai management of a corporation. It bas been frequently 
applied to a corporate régulation like that in the case at bar, impos- 
ing, as a condition précèdent to tbe authority of directors in a given 
matter, a vote by the stockholders. 

The leading case upon tbis point is Bank v. Turquand, 6 El. & BI. 
327. In that case the déclaration was on a bond of a railway Com- 
pany of which the défendant was officiai manager. It was signed 
by two directors, under the common seal. The plea was that, by 
the flftieth section of its deed of settlement, it was provided that 
the board of directors might borrow on bond, in the name and under 
the seal of the company, such sum as should, by a resolution passed 
at a gênerai meeting of the company, be authorized to be borrowed, 
and that no such resolution had been passed, and that the bond had 
been given without the authority of the shareholders of the com- 
pany. On demurrer, the plea was held bad, ârst in the queen's 
bench. Lord Campbell presiding, and then on error in the exchequer 
chamber, where Jervis, C. J., delivered the only judgment, and it is 
so short that it may be quoted in f uU. He said : 

"We may now take for granted that the dealings with thèse companies are 
not like dealings with other partnerships, and that the parties dealing wIth 
them are bound to read the statute and the deed of settlement. But they aie 
not bound to do more, and the party heré reading the deed of settlement 
would find, not a prohibition from borrowing, but a permission to do so en 
certain conditions. Finding that the authority might be made complète by a 
resolution, he would hâve a right to infer the fact of a resolution authorïKing 
that whlch on the face of the document appeared to be legitimately done." 

In this judgment, PoUock, C. B., Alderson, B., Creswell, J., Crow- 
der, J., and Bramwell, B., concurred. The case has been strongly 
approved in the house of lords in the Irish case of Mahony v. Mining 
Go., L. R. 7 H. L. 869. , See the opinion of the judges, delivered by 
Chief Baron Kelly, and the judgments of Lords Hatherly and Pen- 
zance. It has been folio wed in England in quite a number of cases 
where the required assent of shareholders was actually wanting to 
a corporate act of the directors apparently in due form. Such are 
Agar V. Assurance' Soc, 3 C. B. fN. S.) 725; Pountaine v. Railway Go., 
L. R 5 Eq. 316; Bank v. Willan, L. B. 5 P. G. 417, 448; In re Tyson 
Reef Go., 3 Wyatt, W. & A'B. 162. The principle is approved in 
many other cases. See Assurance Go. v. Harding, EL, Bl. & El. 
183 ; In re Athenaeum Life Assur. Soc, 4 Kay & J. 549 ; In re Land 
Crédit Go., 4 Ch. App. 460; In re Gounty Life Assur. Go., 5 Oh. App. 
288; Gounty of Gloucester Bank v. Rudry Merthye Collierv Go. [1895] 
1 Ch. 629. 

It has been urged by way of reductio ad absurdum that the same 
reasoning which raises a conclusive presumption of regularity in fa- 
vor of a stranger advancing money on the faith of action by the di- 
rectors would require that the presumption arising from the afflxing 
of the seal by the secretary and the signature of the corporation 
by the président, that the board of directors ordered them upon due 
authority received from the stockholders, should be equally conclu- 
sive. It is not necessary for us to décide the question suggested 
until it arises. It will sufifice to point ont the manifest distinc- 
tion between such a case and the one under discussion. The secre- 
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tary aad the président, in affixing the seal and signature, are mère 
ministerial offlcers. They hare no discrétion to exercise in the mat- 
ter of a gnaranty. They are the mère subagents of the corporation 
— the Angers of the board oî directors, so to speak — in this matter ; 
and it would seem that in à case in which not only the action of the 
directors is necessary, but that of the stockholders, the unauthor- 
ized use of the seal by the secretary, or of the name of the company 
by the président, to give appearance of validity to a pretended guar- 
anty, wonld be as far short of binding the company as a f orgery. 
The distinction is referred to by Lord Hatherly in Mahony v. Mining 
Go., L. R. 7 H. L. 869, 899, in pointing out that thé case of Bank of 
Ireland V. Evans' Charities, 5 H. L. Cas. 389, was not in confiict with 
the rule established by Bank v. Turquand. 

There are three cases in the English books where a resolution of 
shareholders necessary to the directors' authority was absent, and 
the principle of Bank v. Turquand was not applied. The earliest of 
thèse is Ernest v. Nichollfe, 6 H. L. Cas. 400. It was decided in the 
house of lords, after the décision of Bank t. Turquand in the court 
of queen's bench, and before its décision in the exchequer chamber. 
The suit was by the officiai représentative of one defunct Insurance 
company against that of ano'&ier, to compel the latter to pay the 
amount due on a policy of life insurance in accordance with an in- 
denture properly executed by the requisite number of directors of 
the two companies. The deed contained a covenant by the défend- 
ant company that, in considération of the transfer to it by the deed 
of ail the trade and good will of the plaintiff company, it would as- 
sume and pay ail the policies of the plaintiff company then outstand- 
ing. Each company had the requisite statutory power to make the 
deed. The twenty-ninth section of 7 & 8 Vict. c. 110, regulating the 
management of such companies, provided, however, that, when any 
director was interested adversely to the company in any contract en- 
tered into by the company, "then the terms of such contract or deal- 
ing shaU be submitted to the next gênerai meeting of the sharehold- 
ers to be summoned for that purpose, and no such contract shall 
hâve force until approved and conflrmed by a majority of votes of 
the shareholders présent at such meeting." It appeared from the 
registered deeds of settlement that one CoUingridge was the man- 
aging director of one company, and a director in the other, and that 
the making of the transfer and its terms was entirely his worlt, rep- 
resenting both sides. He signed the deed for the plaintiff company. 
The house of lords held that the deed was void under section 29, 
because it appeared in the évidence that no gênerai meeting was 
held in accordance therewith. Lord Wensleydale, in giving judg- 
ment, said (page 418), referring to the board of directors: 

"The stipulations of the deed which restriet and regulate their authority 
are obligatoi-y on those who deal with the company; and the directors can 
make no contract so as to bind the whole body of shareholders, for whose 
protection the rules are made, nnless they are strictly complied with. The 
contract blnds the person mailing it, but no one else." 

This language, though delivered in the house of lords by a judge 
of the greatest eminence (Baron Parke), and a law lord, was very 
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soon distinctly repudiated as authority by the courts of queen's 
bench. and common pleas, as extrajudicial, and not necessary to the 
décision (Assurance Co. v. Harding, El., Bl. & El. 183 ; Agar v. As- 
surance Soc, 3 C. B. fN". S.] 725); and the criticism thus made has 
been acquiesced in ever since. In commenting on the décision. Lord 
Campbell, in Assurance Ci. v. Harding, says: 

"We are, of course, bound by the judgment of the house of lords in that 
case; and we should ail most heartily bave concurred in it, the question hav- 
ing been as to a spécial contract to do the very unusual thing of purchasing 
by onè Company the trade of another. But we are not bound by the extra- 
judicial observations of any noble and learned lord, delivered in that assem- 
bly, although tbey are, no doubt, entitled to high considération." 

It^ow, it must be conceded that, in this language of Lord Campbell, 
there is color for the suggestion that the rule laid down in Bank v. 
Turquand, and followed in the case he was then deciding, applied 
only to the exercise of those powers usually exercised by corpora- 
tions, like that of borrowing, and not to extraordinary powers, like 
that which was attempted to be exercised in Ernest v. NichoUs; 
and it may seem to support a suggestion of the same distinction be- 
tween the Turquand Case and the case at bar, on the theory that a 
guaranty of railroad bonds is quite as unusual a transaction as the 
sale and purchase of the trade and good will of an insurance com- 
pany. The distinction, however, is never again alluded to in the 
long Une of cases in which Bank v. Turquand is followed. The real 
and palpable différence between Ernest v. Nicholls and Bank v. Tur- 
quand is that in the former case the two companies were engagea 
in a transaction in which, to the knowledge of each, the agreement 
was being made and executed by one who was acting as agent for 
both, and by virtue of section 29, as well as of ordinary rules of hu- 
man action, neither had a right to rely on the presumption of regu- 
larity in the conduct of a représentative with such a divided al- 
legiance. 

The next case is that of Commercial Bank of Canada v. Créât 
Western Ky. Co. of Canada, 3 Moore, P. C. (N. S.) 295, decided 
in 1865. In that case the action was brought by a bank against 
the Créât Western Bailway Company to recover a large sum 
of money advanced to the latter, and disbursed on its order, to 
assist in the construction of a Connecting line. The statute of 
Canada permitted the railway company to use its funds for this pur- 
pose "provided that no such expenditure shall be incurred unless 
sanctioned by a vote to that end of two-thirds of the shareholders, 
specially called for the purpose." A meeting was held, and au- 
thorized the advance of a certain sum considerably less than that 
subsequently advanced, and the question was in référence to the 
excess. The judicial committee of the privy council held that the 
bank could not recover. Lord Chelmsford delivered the judgment 
for himself and Lords Justices Turner and Knight-Bruce. He dis- 
tinguishes the case from Bank v. Turquand as foUows: 

"The words of the aet are négative and prohlbltory. 'No such expenditure 
shall be incurred unless by a vote to that end of two-thlrds of the sharehold- 
ers.' The case dififers In this respect from Bank v. Turquand, for there the 
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clause of the deed of settlement was an empowerlng clause, enabling the di- 
rectors to borrow on bonds such sums as sbould, from tlme to tlme, by a gên- 
erai resolution of the Company, be authorized to be borrowed; and this very 
distinction was taken by Chlef Justice Jerrls In tbat case, for, after observing 
tbat parties dealing with tlie bank were not bound to do more than read tbe 
statute and the deed of settlement, he adds: 'And the party hère, on readlng 
the deed of settlement, would flnd, not a prohibition from borrowing, but a 
permission to do so on certain conditions.' " 

In a part of Lis judgment just preceding, référence is made 
by Ijsrd Chelrnsford to tlie extraordinary character of the power, 
as a reasoii wliy the bank should hâve examined the statute to 
learn the conditions of its exercise, but the only distinction at- 
teropted to be made between this case and Bank v. Turquand is as 
abore. With déférence to the high standing of the judges and the 
tribunal rendering this judgment, it is submitted that the distinc- 
tion made is without a différence, and is a mère verbal nicety, hav- 
ing no substantial foundation. But, even if the distinction is ten- 
able, the language in the case at bar is permissive on condition, as 
in the Turquand Case, and is not prohibitory in form, as in the Com- 
mercial Bank Case. Nor can any distinction be logically founded 
on the so-called "extraordinary character" of the power. One deal- 
ing with the Company is as much charged with exact knowledge of 
the conditions, if any, upon which usual powers are to be exercised, 
as of those imposed in the exercise of unusual powers, because he is 
bound to read the statute and deed of settlement in either case. 
There is no suggestion in the judgment (and, if there were, it would 
hâve little reasonable foundation) that the board of directors of a 
corporation are any more likely to act without a compliance with 
preliminary régulations in the case of unusual powers than in the 
case of those more frequently exercised, or that the one who deals 
with a corporation has any better means of informing himself as 
to compliance in the one case than in the other. 

It should be noted as a distinction between the cases of Ernest 
V. NichoUs and Commercial Bank of Canada v. Great Western Ry. 
Co. of Canada and the one at the bar that the instruments upon 
which liability was asserted in the former cases were not negotiable. 
It is reasonable that the presumption of regularity should hâve more 
force in cases of instruments designed to pass from hand to hand as 
"couriers without luggage" than in the case of nonnegotiable con- 
tracts. Webb v. Commissioners, L. E. 5 Q. B. 642. The doctrine of 
Bank v. Turquand is that the résolutions at meetings of stockholders 
are part of "the indoor taanagemeht" of the corporation, as Lord 
Hatherly calls it in Mahony v. Mining Co., L. R. 7 H. L. 869, 894 (see 
similar expressions by the sanie judge in Fountaine v. Eailway Co., L. 
R. 5 Eq. 316, 322, and in Re Athenasum Life Assur. Soc, 4 Kay & 
J. 549); and that the public cannot be expected to inform them- 
selves of that of which the proper évidence is to be found only in 
the books and records of the company, to which they hâve no ac- 
cess. The history of the adoption of the rule is not difflcult to 
trace. Joint-stock companies in England were nothing but spécial 
etatutory partnerships, endowed with corporate character. In part- 
nerships, every active or managing partner was the gênerai agent 
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for ail, and his ostensible authority was not limlted by spécial ar- 
rangements between the partners. Wben the liability of the statu- 
tory partnership Vas asserted by reason of the acts of tke directors 
or managing partners, the disposition of the courts of England was 
not to enlarge the limitations of responsibility conferred by the 
statute as an unusual privilège on the company, but to confine them 
to cases where the outsider, dealing with the corporation through 
such managers, had some convenient means of knowing that the lim- 
itations of the law had been transgressed. The whole doctrine 
grows out of the différence in the opportunity for knowing the facts 
between the shareholders and directors, on the one hand, and the 
public dealing with the corporation, on the other. The third Eng- 
lish case involying the effect of a failure to pass a required resolu- 
tion of stockholders upon the contract of a corporation in which 
Bank v. Turquand was not applied shows this in a neat way. The 
case is that of Irvine v. Bank, 2 App. Cas. 366. A company defend- 
ed against an équitable mortgage on its property executed by its 
directors for an amount advanced by one creditor in excess of the 
amount allowed by its articles of association. The amount of 
allowed indebtedness under its articles might hâve been increased 
by a vote at a gênerai meeting of stoclcholders. The contention 
was that the mortgagee had the right. according to Bank v. Tur- 
quand, to présume from the action of the directors that such a meet- 
ing had been held, and the proper authority given. Answering this 
argument, Sir Barnes Peacock, who delivered the judgment of the 
privy council, said (page 379) : 

"In the présent case, however, the bank • • * must bave known that, 
11 the gênerai powers vested In the directors by section 50 had been extended 
or enlarged by a resolution of a gênerai meeting of the shareholders under 
the provision of section 31, a copy of the resolution ought, In regular course, 
to hâve been forwarded to the reglster of joint-stock companles, in pursuance 
of section 53 of the companies act, and would hâve been found among his 
records. Their lordships are of opinion that the leamed recorder was correct 
in holding that this case is différent from that of Bank v. Turquacd." 

Thus, it appears that where, by law, any fact in the internai 
management of the company is required to be recorded in a public 
office, the presumption of regularity does not apply, and as to it, 
the outsider dealing with the company must advise himself. The 
same distinction, founded on the opportunity for knowledge or the 
contrary, is seen in those cases where it is held that the require- 
ment that a mortgage shall be registered in the books of the com- 
pany avoids a mortgage unregistered in the hands of a director or 
stockholder (Ex parte Valpy, 7 Ch. App. 289 ; In re Native Iron Ore 
Co., 2 Ch. Div. 345), but does not affect the validity of such a security 
held by an outsider (In re International Pulp Co., 6 Ch. Div. 556; 
In re General South American Co., 2 Ch. Div. 337; In re Hercules 
Ins. Co., L. R. 19 Eq. 302; In re General Prov. Assur. Co., L. E. 14 
Eq. 507). 

Coming now to the American cases, we may be very sure that the 

courts of this country hâve not laid down any more stringent rule 

against those dealing with corporations than the English courts, for 

it is well understood that, on questions of corporate authority and 

v.75F.no.6— 30 
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transactions ultra vires tl^e corporatifs or thé directors,=tIie jadges 
of England hâve more strictly enforced the limitations of the char- 
ters of corporations against outsiders than hâve those of the United 
States. Monument Bank v. Globe Works, 101 Mass. 57, 58. There 
is but one case in which an American court has passed on the exact 
question whether a resolution of a stockholders' meeting, made es- 
sential by statuts to the authority of directors, could be presumed 
by an outsider from the action of the directors in due form. That 
is the case of Connecticut Mut. Life Ins. Co. v. Gleveland, etc., E. Co., 
41 Barb. 9. It presented the same facts as those in Zabriskie v. 
Same Défendant, reported in 23 How., at page 400. Bonds had 
been guarantied by the directors without the authority required 
from the shareholders. The suprême court of the United States, 
in its décision, did not discuss the presumption that a purchaser of 
bonds might hâve indulged in respect to such a meeting from the 
mère act of the directors, but pref erred to base its opinion on the 
subséquent ratification in pais by the stockholders. The suprême 
court of 'New York, however, put its conclusion on the former 
ground, saying: 

"It is not uecessary to Inquire or décide whether acts of the défendant were 
authorized or ratlfied by a vote of the stockholders in accordance with the 
provisos of the said sections of the Ohio gênerai statutes, if the défendant had 
the gênerai power to make the guaraûties, for thèse provisos were intended 
for the protection of the shareholders, and relate rather to the mode or man- 
ner of the exécution of the power; and the plalntlff had a right to présume 
that the défendant had doj^e its duty, and liad proceeded regularly In the 
exécution of the power." 

— And citing, among other cases, Bank v. Turquand. 

The authority of Bank v. Turquand has been invoked in many 
cases in this country involving the same principle, but not the same 
facts. In Commissioners v. Aspinwall, 21 Hqw. 539, bonds issued 
by the county commissioners in payment of a railroad stock sub- 
scription, and reciting a compliance with the statute, were held good 
in the hands of bona flde purchasers, although the statutory condi- 
tion of approval by popular élection had not been fully complied 
with. It was said that the purchaser was not obliged to look be- 
yond the assurance of the face of the bond for évidence of compli- 
ance with the necessary conditions. In support of this ruling, Bank 
V. Turquand was cited, its facts stated, and the judgment of Chief 
Justice Jervis quoted. Mr. Justice Nelson closed his référence to 
the case with the remark: "The principle we think sound, and is 
entirely applicable to the question before us." Since this décision 
in thé Aspinwall Case the municipal bond cases in the suprême court 
hâve been légion, and distinctions hâve been drawn which were 
possibly not in the mind of the court at that time. It now appears 
to be settled that in such cases the city or county cannot be es- 
topped to show irregularities in the issuance of the bonds, unless 
there are express récitals of full compliance with statutory require- 
ments, sighed by an offlcer who has the implied or express author- 
ity, byvirtue of the stâtute, to pass upon the question of compliance, 
and to speak for the pùMi« corporation or quasi corporation issuing 
the same. Seé Meréèr Co. v. Provident Life & Trust Co., 19 G. G. 
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'A. 44, 72 Fed. 623, 629, a décision of this court. The truth is that 
public policy requires a much stricter rule in favor of thé debtor 
in respect of the liability of public municipal corporations on com- 
mercial paper than in the case of private corporations. Potter, 
Corp. § 549. In the case of private corporations, we do not under- 
staud that there is any necessity for récitals of due compliance on 
the face of their deeds, bonds, and notes. The fact of issue in 
proper form is au implied représentation of the fulflllment of pre- 
liminary conditions. Lord Campbell referred to the issuance of the 
bond in the Turquand Case as a représentation by the directors that 
the necessary meeting had been held. 5 El. & Bl. 248, 260. The 
facts in the Aspinwall Case and the distinctions subsequently made 
between public and private corporate bonds perhaps prevent it from 
being an authority in the case at bar; but the emphatic approval 
of the Turquand Case is useful as showing that it is concurred in 
by the tribunal whose views are controUing with us. The Tur- 
quand Case is also referred to by the suprême court as authority in 
Merchants' Bank v. State Bank, 10 Wall. 604, 645. 

We may also cite a few cases in the state courts in which Bank v. 
Turquand has been followed. In Water Co. v. DeKay, 36 N. J. Eq. 
548, a water company had no power to organize as such uptil |20,- 
000 of its $100,000 of stock had been paid in, and no power to is- 
sue bonds and a mortgage in excess of two-thirds of the paid-in 
stock. It organized in spite of the limitation, when only |2,000 
was paid in, and its directors at once ordered the exécution of the 
bonds and mortgage under the name and seal of the corporation to 
the amount of |66,500. The mortgage and bonds were duly exe- 
cuted and sold. It was held by the court of errors and appeals of 
New Jersey that the purchasers were entitled to présume from an 
inspection of the charter and the due and formai exécution of the 
bonds and mortgage that ail the stock had been paid in, that being 
a fact conceming the indoor management of the company which an 
outsider had no means of leaming from any public record. Bank 
V. Turquand was relied upon as the chief authority to sustain this 
conclusion. A similar conclusion on similar facts was reached in 
Manufacturing Co. v. Canney, 54 N. H. 295. In Miller v. Insurance 
Co., 92 Tenu. 167, 21 S. W. 39, a company was organized to insure 
against accidents in traveling. By a subséquent act, such compa- 
nies were given authority, if the amendment was accepted by a vote 
of the stockholders, to issue policies of Insurance against accidents 
from any cause or from death by disease. Without action by the 
stockholders, policies were issued by the directors covering the ad- 
ditional risks. It was held by the suprême court of Tennessee, 
Chief Justice Lurton delivering the opinion, that, on the authority 
of Bank v. Turquand, the policy holder had the right to présume, 
from the act of the directors, that the new amendment had been 
accepted by the stockholders. In Ditch Co. v. Zellerbach, 37 Cal. 
543, the action was by a ditch company to recover back ail its prop 
erty conveyed by deed of its trustées, from one to whom it had corne 
by mesne conveyance. The ground urged was that such a deed was 
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ultra vires, and was not authorized by a résolution of the board of 
trustées. The court held (Sawyer, G. J., deliyering the opinion) 
that, inasmuch as the deed might hâve been intra vires, the innocent 
purchaser was entitled to présume that it was; and, second, that, 
f rom the seal and the signatures of the trustées, he was entitled to 
présume that it was executed by order of a resolution of the board. 
The opinion of Chief Justice Sawyer is a very full discussion of the 
doctrine of ultra vires, of the différent sensés in which the term is 
used, and of the extent to which its application may be affected by 
knowledge of the party dealing with the corporation, and by pre- 
sumptions of regularity. Mr. Wald, in his second édition of Pollock 
on Contracts (page 123, note g), states the principle which we must 
follow in this case, with his usual felicity and accuracy, and cites 
many other American casés to the point. 

From the principles established by the authorities quoted, we hâve 
no doubt in this case that bona flde puFchasers of the Beattyville 
bonds, with the guaranty of the New Albany Company indorsed 
thereon, without notice of its defects, wete entitled to présume from 
the face of the guaranty, under the name and the corporate seal 
of the Company, and the signatures of the président and secretary, 
that it was executed by direction of the board of directors, as it in 
fact was, that they had acted with due authority received from the 
stockholders by pétition as required, and that the company cannot 
now show the fact to hâve been otherwise. 

With respect to two appellants, only, the question of notice arises. 
Thèse are the Louisville Banking Company and the Kentucky Na- 
tional Bank. The former claims to be the bona flde purchaser of 
55 bonds without notice of any defect in the guaranty. With re- 
spect to 10 of the bonds, the évidence fully sustains the claim. 
With respect to the 45 bonds, the, fact appears to be that they were 
part of two blocks of bonds received by the Banking Company as 
collatéral for two loans made by it to the Improvement Company. 
The loans were for $25,000 each, and were secured, one by 62, and 
the other by 63, Beattyville bonds; but the testimony does not show 
how the 45 guarantied bonds were apportioned to the two loans. 
The loans were made in May, 1890, after the March meeting of the 
stockholders of the New Albany Company, at which the action of 
the directors in making the guaranty had been repudiated. Théo- 
dore Harris was the président of the Louisville Banking Company 
and of the Louisville Southern Eailway. He was in attendance 
upon the March meeting of the New Albany stockholders, to leam 
what the new management intended to do in respect to the Louis- 
ville Southern lease, and made a speech to the stockholders, and he, 
in effect, admits that he then heard of the répudiation by the stock- 
holders of the Beattyville guaranty as unauthorized. It is not dis- 
tinetly proven, but the évidence of Mr. Harris seems to indicate, 
that he acted for the bank in making the loans on the 125 Beatty- 
ville bonds in May. It is quite clear that at that time he knew that 
the stockholders of the New Albany Company had not assented to 
the guaranty, Under thèse circumstances, we think that the bahk 
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was affected by his knowledge. The Distilled Spirits, 11 "Wall. 356; 
Hoorer y. Wise, 91 U. S. 308, 310; HotcKkiss & Upson Go. v. Union 
Nat. Bank, 15 C. C. A. 264, 68 Fed. 76. 

The fact that the nouassent of the stockholders to the guaranty, 
and thoir répudiation of the same, were then known to the bank, 
is shown pretty clearly by the circumstance that, in making the 
loans, no distinction was made between Beattyrille bonds indorsed 
and unindorsed, and no record kept which showed how many of 
the indorsed bonds were pledged to each loan. The guaranty add- 
ed very much to the market value of the bonds before its validity 
was questioned, and, if the bank had been ignorant of its répudi- 
ation, we may be reasonably sure that it would hâve noted the différ- 
ence in its records between the bonds with the guaranty and those 
without it. The burden to show want of notice and good faith in 
this matter is on the bank. Stewart t. Lansing, 104 U. S. 505; 
Smith V. Sac Co., 11 Wall. 139; Lytle v. Lansing, 147 U. S. 59, 13 
Sup. et. 254. With respect to 45 bonds we do not think it has been 
sustained. Upon thèse bonds, therefore, the complainant below is 
entitled to hâve stamped, under the indorsement of the guaranty, 
the words: "This guaranty is binding only on the Louisville, New 
Albany & Chicago Eailway Company, a corporation of Kentucky. 
It is not binding on the Louisville, New Albany & Chicago Eailway 
Company, a corporation of Indiana and Illinois." The complain- 
ant is also entitled to an order enjoining suit on thèse bonds against 
it, as a corporation of Indiana and Illinois. We are able to make 
the order of partial concellation of the guaranty, although the Louis- 
ville Banking Company holds only as pledgee, because the pledgor, 
the Improvement Company, was a party to the action and to the de- 
cree of complète cancellation, and has not appealed therefrom. 

The Kentucky National Bank holds 18 bonds. It acquired 5 
as collatéral to a loan of |4,300, made January 9, 1890, to W. W. 
Jenkins; 8 on a loan of $7,200, to Osborne & Co., January 11, 1890; 
and 5 on a loan to William Cornwall, for |3,500. Thèse loans were 
ail made by the bank, acting through its président, J. M. Fetter. 
Fetter was a director in the New Albany Company, and knew that 
no pétition of the stockholders for the guaranty had been flled with 
the board. Under the rule laid down in the Distilled Spirits Case 
and other cases cited above, the bank must be chargea with notice 
of the defect in the guaranty, so far as the 10 bonds received on the 
Jenkins and Cornwall loans are concerned. It appears, however, 
that Fetter was a part owner in the Osborne bonds, and that the 
loan was in part for his benefit. Under thèse circumstances, we 
think that the bank cannot be affected with the knowledge of Fet- 
ter in that transaction, and it appears that the other directors of 
the bank had no knowledge of the defect at ail. Innerarity v. Bank, 
139 Mass. 332, 1 N. E. 282; Read v. Doak, 22 U. S. App. 669, 12 C. 
C. A. 643, and 65 Fed. 341; Wilson v. Pauly, 18 C. C. A. 475, 72 Fed. 
129. The resuit is that with respect to the bonds received from 
William Cornwall, Jr., who was a party to the decree below, and who 
has not appealed, the same order of partial cancellation and injunc- 
tion should be made as that already directed to be made in the case 
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of 45 bonds held as collatéral by the Louisville Banking Company. 
Wlth respect to tKe bonds received from Jenkins, the difflculty arisea 
that Jenkins is net a party to this action or the decree bdow, and 
we cannot, without giving him the opportunity to sîiow that he 
was a bona fide purchaser, make any order which may aiïect his 
rights as pledgor of the bonds. With respect to thèse bonds, there- 
f ore, the order will be to deny ail relief, and dismiss the bill without 
préjudice, unless the complainant shall make Jenkins a party, in 
which case, the question of notice to Mm and the bank will hare to 
be relitigated. It may turn out that Jenkins had no notice of any 
defect. If so, then the bank, by taking the bonds as a pledge, is a 
bona ûde purchaser, even though it had notice. With the excep- 
tions stated, — i. e. in regard to 45 bonds held by the Louisville Bank- 
ing Company, and 10 bonds held by the Kentucky National Bank, — 
the decree of the circuit court is reversed, with directions to dismiss 
the bUl, at the costs of complainant. 



GRISWOLD V. BACHELLER, 
(Circuit Court, D. Rhode Island. June 27, 1896.) 

1. JUBISDICTION OP FEDERAL CoURTS — CiTIZENSHIP OF TbUSTBBS. 

The fédéral court In Rhode Island bas jurlsdlction of a suit brought by 
a trustée, a citizen of New ïork, whose cestul que trust Is a citizen of 
Rhode Island, agalnst a citizen of Rhode Island, where the controversy 
relates to the possession or tltle to lands In that state, and does uot af- 
fect the relation of the trustée wlth his cestul que trust. 

2. Equity Jurtsdiction. 

A bUl alleged that complainant had granted to défendant a paroi Ucense 
to remove part of a fence separating complainant's premises from defend- 
ant's blacksmlth's shop, and to exercise certain privilèges upon complain- 
ant's premises, and that défendant, in retum, gave a pénal bond condi- 
tioned for the discontinuance of the exercise of such privilèges and the 
réstoratlon of said fence, on 60 days' notice of the revocation of said 
license; that thereafter complainant aceordlngly gave notice of revoca- 
tion, whereupon défendant duly restored the fence, and ceased for a time 
to exercise the privilèges mentioned; but that thereafter the fence was 
again removed by persons unknown, who were Instigated thereto by de- 
fendant, and défendant then resumed the exercise of the privilèges in 
défiance of complainant's commands. The bill then charged that the 
réstoratlon of the fence was a mère sham, without any intention on the 
part of défendant to reaUy carry Into efCect the agreement to discontinue 
the exercise of the said privilèges when notified, and alleged damages, 
and prayed an Injunction. Beld, that the conditions of the bond had been 
fully performed and ended by the réstoratlon of the fence and abandoh- 
ment of the said privilèges; that the contract was not a perpetually ex- 
isting one; and hence that there was no ground of équitable jurisdiction. 

Edward D. Bassett, for complainant. 
William P. Sheffteld, Jr., for respondent. 

CARPENTER, District Judge. This is a bill in equity, brought 
by John N. A. Griswold, alleged to be a citizen of New York, against 
Joshua B. Bachelier, alleged to be a citizen of Rhode Island. The 
bill allèges that the complainant "is now, and since December 7, 



GRISWOLD V. BACHELLEE. 



471 



1878, has been, seised and possessed in fee simple of certain lands, 
wharves, and premises, known as the 'Commercial Wharf Estate,' 
in said city of Newport, and bounded easterly by Tbames street, 
southerly by lands and premises of the heirs or devisees of John B. 
Langley, deceased (said lands and premises being commonly known 
as the 'Langley Wharf Estate'), and westerly by the waters of the 
harbor of said city of Newport"; and "that on or about the 18th 
day of November, 1885, the respondent, said Joshua B. Bachelier, 
whose occupation since that time has been, and is now, that of a 
blacksmith, engagea in the business of shoeing horses, and making 
repairs to wagons, carts, and other vehicles, became a tenant of a 
certain blacksmith's shop situate near the northerly boundary line 
of said Langley wharf estate, the northerly side of which said black- 
smith's shop has been, and is, distant from the afore-described 
boundary fence about three feet, and thereupon requested jour 
orator to license him to eut down the portion of the fence which 
then divided the said Commercial wharf estate from the said Lang- 
ley wharf estate opposite to said blacksmith's shop, and to connect 
the premises so occupied by him on said Langley wharf estate by 
a platform with the plank sidewalk before described, and to use the 
roadways and sidewallis of said Commercial wharf estate in con- 
nection with his said business of a blacksmith; and your orator, 
being desirous of accommodating the said Joshua B. Bachelier, 
licensed him by paroi to exercise the said privilèges, and thereupon 
received from the said Joshua B. Bachelier the bond of the said 
Joshua B. Bachelier (with one Overton G. Langley as surety) in 
the pénal sum of one hundred dollars, conditioned for the payment 
to your orator (as compensation for the said licenses) of the sum of 
fifteen dollars annually, and for the discontinuance by said obligor 
of the exercise of the privilèges so accorded to him by your orator, 
and for the restoration by the said obligor of the aforesaid parti- 
tion fence and other property of your orator to the condition in 
which said fence and property were before the sealing and delivery 
of the said bond, after the expiration of sixty days' notice to the 
said Joshua B. Bachelier of the revocation of said licenses." The 
bill further allèges that the complainant, "in the exercise of the 
right reserved by him at the time of the giving of the said paroi 
licenses, on the 3d day of June, 1895, gave written notice to the 
said respondent, said Joshua B. Bachelier, of the revocation of ail 
the said privilèges, after the expiration of sixty days from and after 
the giving of the said notice of re vocation"; and "that, pursuant to 
said notice of revocation, the said respondent, on or about the 18th 
day of November, 1895, proceeded to, and did, remove the aforesaid 
platform by means of which his said blacksmith's shop was con- 
nected with the said plank walk, and thereupon re-erected a par- 
tition fence between the said two estâtes, opposite his said black- 
smith's shop, in ail respects similar to the other portions of said 
partition fence, and similar to that portion of said partition fence 
which had been removed by the said respondent in the month of 
November, 1885, and thereafter, for a short period of time, discon- 
tinued the exercise of the privilèges of using the aforesaid roadways 



472 75 FEDERAL REPORTER. 

and sidewalk." The bUl tlien allèges that on the 20th day of No- 
vember, 1895, "in a severe rainstorm," the fence was removed by 
persons unknown to the complainant, and alleged to be "confed- 
erates of the said respondent," and "instigated to commit the said 
trespass either by him or by other persons acting in his behalf and 
in Ms interest"; that the complainant caused a fence of barbed 
wire to be constructed in place of that which had been removed, 
which wire fence was on the 5th day of December, 1895, "during 
a heavy snowstorm," removed in like manner by persons nnknown; 
"that since the 5th day of December, 1895, the said respondent has 
defiantly exercised ail of the privilèges which had been accorded to 
him by your orator by the paroi licenses aforesaid, and has, also, 
on several occasions, exercised other privilèges in and upon the 
said Commercial wharf estate and the said plank walk and roadway 
thereon, for which he has never received anv license whatever from 
your orator, and since said time has asserted and exercised the right, 
in défiance of your orator's express coramand, to obstruct the said 
plank walk while removing snow from his said platform, and by 
drawing vehicles across the same into his said shop, and has ob- 
structed the said macadamized roadway and the said railway tracks 
by placing vehicles thereon, sometimes nnattended by any driver or 
other person, for a considérable space of time, and has on every day 
since said 5th day of December, 1895, exercised the privilège for 
himself and his workmen of walking upon the said plank walk and 
roadway to and from his said blacksmith's shop and the public high- 
way." The bill then "charges on information and belief that the 
said respondent intends to exercise ail of the privilèges which had 
been accorded to the said respondent by your orator by virtue of 
the aforesaid paroi license in the future, as a matter of right, in 
spite of the obligation assumed by the said respondent in his afore- 
said bond. And your orator further charges that the re-erection 
of the aforesaid boundary fence between your orator's estate and 
the said Langley wharf estate was a mère sham, contrived by the 
said respondent and other persons acting with him, whose names 
are unknown to your orator, for the purpose of appearing to con- 
form to ail of the requirements of the said respondent's obligation, 
but without any intention on the part of the said respondent really 
to carry into eflect his said agreement to discontinue the use of the 
said privilèges when duly notifled by your orator," — and allèges 
damages to thé complainant, and prays for an injunction. 

To this bill, the respondent pleads "that one Samuel K. ïïoney, 
of the city and county of Newport, in the state of Rhode Island, a 
citizen of the said state of Rhode Island, is the équitable owner in 
fee simple of one-half of the real estate described in the complain- 
ant's bUl, and is a necessary party to this suit, this respondent also 
being a citizen of said state of Rhode Island," and demurs on the 
ground "that the complainant, by his said bill of complaint, seeks 
to hâve this respondent enjoined against committing acts which he 
allèges in his bill to be acts of trespass, when in fact he has not 
established at law his right to prevent the respondent from doing 
the acts of which he complains, and because, upon the face of the 



CUDAHY PACKIKG CO. V. SIOUX NAT. BAXK. 473 

ûaid bill and exhibits, the complainant has an adéquate remedy at 
law for the alleged injuries complained of." The plea and demuirer 
now come on for hearing. 

The plea raises the question whether this court has jurisdiction 
of a suit by a trustée, being a citizen of New York, when the cestui 
que trust is a citizen of Ehode Island. Since the action relates only 
to the possession or perhaps to the title of the property, and does 
not affect the relation of the trustée with his cestui que trust, I 
conclude that the suit may be maintained. Carey v. Brown, 92 U. 
S. 171; Dodge v. Tulleys, 144 U. S. 451, 12 Sup. Ct. 728. 

On the question of gênerai equity jurisdiction, raised by the de- 
murrer, the complainant défends the bill as "framed for the pur- 
pose of compelling speciflc performance of the conditions of the 
bond," and refers to the alleged trespasses as being "the speciflc 
violations of those conditions." I am unable to see that there is 
now resting on the respondent any obligation in conséquence of 
the grant of the license and the exécution of the bond. They im- 
ply, doubtless, a covenant or agreement for peaceable possession at 
the expiration of the license, and, in addition, for a restoration of 
the fence. Thèse agreements appear to hâve been fully performed; 
and I cannot see, on the allégations of the bill, any évidence of a 
contract perpetually existing, and perpetually binding the respond- 
ent, as to any matter of right whatsoever. In this view of the case, 
there is no ground for équitable relief. The plea will therefore be 
overruled; the demurrer will be sustained; and the bill will be dis- 
missed. 
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(Circuit Court of Appeals, Bighth Circuit. June 22, 1896.) 

No. 599. 

Revibw on Erbor— WArvER op Jury— Trial to Codrt and to Refbrbb. 
No questions arising upon the record will in any event be reviewed by a 
fédéral appellate court, if the case Is tried at nisi prlus before the court 
on an oral stipulation walving a jury, except the question whether the 
complaint is adéquate to support the Judgment; but If the caSe la sent 
to a référée for trial, pursuant to an oral stipulation, and the référée 
makes spécial flndings of fact, the reviewing court wiU conslder whether 
the facts so found warrant the judgment. 16 G. C. A. 410, 69 Fed. 782, 
modlfied. 

Negotiabi.b Instruments— Innocent Pdrchasers — Estoppel. 

A pork-packing company made an arrangement wlth a trust company, 
whereby It was to issue to the latter daily Its voucher for an amount 
equal to the pig tickets issued on that day, and the trust company was 
to pay the pig tickets when presented. Each voucher represented that 
the packing company was Indebted to the trust company In a specifled 
sum on account of purchases of live stock made on a day specifled. 
Across its face was a statement that when approved, dated, and signed, 
the voucher would become a "draft" on the packing company, payable 
through specifled banks in other cities. To compensate for the use of the 
trust company's money for the time necessary to collect thèse vouchers, 
the packing company agreed to keep on deposlt with the trust company, 
so long as Its pig tickets were thus paid, the sum of $14,000. The trust 
company became insolvent, and, in order to raise money to pay the pig 
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tickets Issued on a certain day, sold the corresponding voucher to a 
btmk, wJiich pald fiill value therefor, In' good faith, wlthout any knowl- 
edgè that the trust company was indebted to the paeklng company to the 
amount of the $14,000 deposlt. Before the voucher was coUected the trust 
company falled. Helâ that, although the voucher contalned no words of 
negotiabUlty, yet, In view of the statement on Its face that when signed, 
etc., It became a "draft" on the packing company, and of the further 
fact that the money paid by the bank for the voucher was used to take 
up plg tickets for whlch the packing company was llable, the packing 
company could not be allowed to set off against the voucher, In the hands 
of the bank, the amount of its spécial deposlt wlth the trust company. 
63 Fed. 805, afflrmed. Sanborn, Circuit Judge, dlssenting. 

In Errer to the Circuit Court of the United States for the Northern 
District of lowa. 

This was an action at law by the Sioux National Bank of Sioux 
City against the Cudahy Packing Company to recover a sum of 
money. A jury was waiyed, and a trial had before a référée ap- 
pointed by the court, which resulted in a judgment for plaintiff. 63 
Fed. 805. In this court the judgment was heretofore afflrmed (16 
0. C. A. 410, 69 Fed. 782), but a rehearing was granted. 

D. A. Holmes, for plaintiff in error. 
Asa F. Call, for défendant in error. 

Before CALDWELL, 8ANB0EN, and THAYEE, «rcuit Judges. 

THAYEE, Circuit Judge. A rehearing was granted in this case 
at the December term, 1895, and the questions involved hâve been 
reargued. In the opinion originally flled (16 C. C. A. 410, 69 Fed. 
782) this court held that inasmuch as the record failed to show that 
the case was referred to a référée for trial, in pursuance of a written 
stipulation of the parties waiving a jurj', the only question open to 
review, according to the fédéral practice in law cases, was whether 
the complaint was suffîcient to sustain the judgment. This view 
was clearly enunciated in Boogher v. Insurance Co., 103 U. S. 90, 95, 
96, where the right to review the case — it having been tried by a 
referez — was sustained solely on the ground that the order of référ- 
ence ha.d been made in obédience to the written consent of the 
parties. Our attention was called, on the ûrst argument of the case, 
to the décision in Paine v. Eailroad Co., 118 TJ. S. 152, 6 Sup. Ct. 1019; 
but as the record in that case disclosed that the case had been sent 
to a référée for trial, in pursuance of a written stipulation signed and 
filed by counsel, we did not consider it probable that the suprême 
court Intended to départ in any wise from the views previously eç- 
pressed in Boogher v. Insurance Co., supra, and in the subséquent 
case of Mortgage Co. v. Hughes, 124 U. S. 157, 8 Sup. Ct. 377. A 
more careful examination of the décision in Paine v. Railroad Co., 
supra, and the later décisions in Roberts v. Benjamin, 124 U. S, 64, 
8 Sup. Ct. 393; Andes v. Slauson, 130 U. S. 435, 9 Sup. Ct. 573; and 
Shipman v. Mining Co., 158 U. S. 356, 15 Sup. Ct. 886,— bas satisfled 
us that this latter yiew was probably erroneous. The présent rule 
that appears to be followed by the suprême court is this: That no 
questions arising upon the record will in any event be reviewed by 
that court, if the case was tried at nisi prius before the court on an 
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oral stipulation waiving a jury, except the question whether the com- 
plaint is adéquate to support the judgment, whereas, if a case is 
sent to a référée for trial, in obédience to an oral stipulation of coun- 
sel to that eflect, and the référée makes a spécial flnding of fact, it 
will consider whether the facts, as found and reported by the référée, 
warrant the judgment. 

Accepting this as the correct view, it becomes necessary to con- 
sider the question which was left undetermined in our former opinion, 
— whether the judgment of the circuit court was right, upon the 
facts as they are detailed in the referee's report. This question, 
we think, should be answered in the affirmative. The action by 
the Sioux National Bank was founded upon a printed form of 
voucher, which appears to hâve been in use by the Cudahy Packing 
Company for the purpose of facilitating the transaction of the busi- 
ness in which it was engaged, — of purchasing hogs and live stock. 
The voucher represented on its face that the packing company was 
indebted to the Union Loan & Trust Company, on account of purchas- 
es of live stock that had been made on April 22, 1893, to the amount 
of 113,509.52. The correctness of the voucher was certified to by J. 
W. Wallace, as buyer, and by Charles E. Morris, as cashier, for the 
packing company. Across the face of the voucher was printed this 
statement: "When approved, dated, and signed, this voucher be- 
comes a draft on the Cudahy Packing Company of South Omaha, 
Neb., payable through the Union Stock Yards National Bank of 
South Omaha, or the Bankers' National Bank of Chicago, for $13,509.- 
52." The voucher bore the f ollowing additional indorsement : "Ap- 
proA-ed for payment. Maurice J. Barron, Superintendent;" also, the 
f ollowing: "Eegistered April 24, 1893. Charles E. Morris, Sioux 
City." 

The référée found and reported, among other things : 

"That on or about the Ist of December, 1892, at the time when the défend- 
ant (packing company) made arrangements with the Union Loan & Trust 
Company to cash its pig tickets, it was agreed between the défendant and 
the said Union Ix>an & Trust Company that the défendant would issue to said 
Union Loan & Trust Company its dally vouchers to an amount equal to the 
pig tickets issued each day, said vouchers to be in form like the one çued on 
herein; and, to compensate the Union Loan & Trust Company for the use 
of its money advanced for pig tickets for the time necessary to coUect such 
daily vouchers, the défendant agreed to keep with said Union Loan & Trust 
Company a deposit, which deposit * • • -vras known as the 'Current Ac- 
count,' which account was not to be paid upon the check of any of Its (the 
packing company's) local offlcers or agents at Sioux City, but only on the 
check of its offlcers at its gênerai offices at Chicago or South Omaha; said 
.current account to be continued as long as the Union Loan & Trust Company 
continued to pay the defendant's pig tickets. That the gênerai or current 
account could under no circumstances be used in the payment of pig tickets 
wlthcut the consent of the gênerai offlcers of the company at Omaha or 
Chicago, and no such consent had been given when thèse transactions oc- 
curred. * • * That on the morning of the 22d day of April, 1893, the de- 
fendant had crédit with said Union Loan & Trust Company on its current 
account to the amount of $14,000, which amount remained to its crédit, and 
still so remains, unless the same be applied to the payment of the voucher 
sued on. * • * That on Monday morning, the 24th day of April, 1893, the 
Unioa Loan & Trust Company was In a failing and insolvent condition, 
wlthout any available funds on hand, and wholly unable to pay the pig tickets 
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that might be presented on that day, and wlthout means to pay the same, 
and In contemplation of a gênerai assignment for the benefit of creditors. 
It took the draft or voucher which had been Issued on ♦ • • the 22d day 
of April, 1893, to the Sioux National Bank, and asked the bank to purchase 
it and give the trust Company crédit for it in its account with the bank, and 
thereby enable the trust Company to pay the outstanding plg tickets of the 
défendant packing company which would thereafter be presented; and the 
bank bought the draft and voucher, and gave the trust company crédit for it, 
to enable the trust company to pay the pig tickets of the packing company 
which might be presented thereafter, and it was indorsed to the bank in the 
ordinary course of business. That the purchase of said draft or voucher by 
the bank was In good faith, for full value, and without notice of the relations 
or dealings, or the state of account, between the pacldng company an<l the 
trust company, and without any actual knowledge or notice that the trust 
company was at the time indebted to the packing company on another ac- 
count, and relying upon the récitals therein contalned. That drafts or 
vouchers of slmllar form, used by the Cudahy Packing Company and other 
companies, passed current and circulated among the banks of Sioux City as 
drafts or i)ills of exchange, and are taken, bought, and sold and circulated 
as such, but it Is not established by the évidence herein as to whether or not 
such drafts or vouchers contained words of negotiability. That under the 
usages and eustoms of bankers, merchants, and commercial men generally 
in Siôux City and vicinity, the words 'draft' and 'biU of exchange' are 
synonymous terms." 

ïhe référée furtlier found and reported, in substance, that after 
purchasing the af oresaid voucher f rom the Union Loan & Trust Com- 
pany, and placing the proceeds to the crédit of the trust company, 
the bank paid the checks of the trust company covering pig ticlcets 
that had been theretofore issued by the packing company, to the 
amount of $11,512.62. It thus appears that the proceeds of the 
voucher, to the amount last stated, were used to retire outstanding 
pig tickets for which the packing company was clearly liable, and 
which it would hâve been compelled to pay but for the arrangement 
entered into between the bank and the trust company, at the latter's 
instance, whereby the crédit of the packing company was pro- 
tected. The trial court rendered a judgment in favor of the plaintifC 
banlc for the sum thus expended by it in pajàng pig tickets, together 
with accrued interest. 

It is claimed by the packing company that, under sections 3260 and 
3751 of McClain's lowa Code, it was entitled to offset the amount of 
its af oresaid spécial deposit with the Union Loan & Trust Company 
against the amount due to the plaintiflf bank on the aforesaid vouch- 
er, inasmuch as the voucher does not contain words of negotiability, 
and for that reason is not a draft or bill of exchange, within the 
meaning of the law merchant. It is needless to say that we hâve 
not been able to shut our eyes to the manifest injustice of permitting 
the packing company, by the contention aforesaid, to cast on the 
bank the loss that the former has incurred, or seems liable to incur, 
by reason of its peculiar mode of dealing with the trust company. 
The bank, as it seems, cashed the voucher to enable the trust com- 
pany to take up certain pig tickets which otherwise would hâve been 
dishonored, at least for the time being. It did so, as the référée 
found, in good faith, and without any knowledge that the trust com- 
pany was indebted to the packing company for the amount of the 
spécial deposit. Under thèse circumstances, it would be a reproach 
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to tke law if an act which was intended to be bénéficiai to the pack- 
ing Company should be made the means of compelling the bank to 
refund the amount of the packing company's spécial deposit with 
the trust company. We are of opinion that the doctrine of estoppel 
may properly be invoked to prevent such a resuit. The packing com- 
pany saw fit to indorse on the voucher a statement to the effect that 
when "approved, dated, and signed," it should become a draft on the 
Cudahy Packing Company. This was done, doubtless, to give the 
voucher additional crédit with the commercial world; in other words, 
to enable it to be circulated from hand to hand, not as an ordinary 
chose in action, but as a bill of exchange which had been duly accept- 
ed by the packing company. The term "draft" is comrîionly employed 
as a synonym for the words "bill of exchange" or "check," and it was 
undoubtedly so used on the présent occasion. The packing company, 
in eiïect, represented to the world that the voucher, when "approved, 
dated, and signed," would be treated by it in ail respects as an ac- 
cepted bill. If this was not the meaning of the statement printed 
across the face of the voucher, thea we are at a loss to understand 
what meaning should be imputed to the statement, or what purpose 
it was intended to subserve. The bank purchased the voucher on 
the faith of this représentation, believing, no doubt, that it would 
be treated by the packing company as an acceptance, and that it 
would be subject to no offset or equities of défense that existed as 
between the trust company and the packing company. In view of 
thèse considérations, we thinli that the conclusion is fully warranted 
that the packing company is estopped by its* own conduct and repré- 
sentations from asserting that the voucher is a mère nonnegotiable 
chose in action, and that it is subject to set-offs in the hands of an 
innocent purchaser for value. Having represented to the world, for 
its own beneflt and advantage, that it would treat the voucher, when 
duly authenticated by its ofiicers and agents, as a negotiable draft or 
bill, and having induced an innocent party to purchase it in reliance 
on such représentations, it must be held bound by the statements so 
made. It foUows, therefore, that upon the state of facts found and 
reported by the référée, the judgment of the circuit court was for 
the right party, and it is hereby affirmed. 

SANBOEN, Circuit Judge (dissenting). I am unable to concur in 
the view of this case taken by the majority of the court. The instru- 
ment on which the action is based wants the indispensable character- 
istics of negotiable paper. It is not payable to order or bearer, and 
is, in effect, a mère voucher for expenditures of the Union Loan & 
Trust Company for the account of the Cudahy Packing Company. 
It is true that the voucher bears on its face the statement that when 
approved, dated, and signed, it shall become a draft on the Cudahy 
Packing Company, and that it is approved, dated, and signed. But 
I dissent from the proposition on which the opinion of the majority 
rests, that the words "draft on the Cudahy Packing Co.," in this state- 
ment, mean "accepted bill of the Cudahy Packing Co." It is not an 
uncommon practice to use vouchers as drafts, on account of the ad- 
vantage of having the voucher and the draft for its amount, in eacà 
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case, on a single pièce of paper. But it does not seem to me to f ol- 
low from this practice, or f rom a written agreement to conform to it, 
tliat every one wko consents that a Toucher may be used as a draft 
upon him thereby contracts that such a draft is Lis acceptance, and 
that it will be paid by him, after it is assigned to a étranger, regard- 
less of ail the défenses and counterclainis he has against it in the 
hands of its flrst holder. The character and extensive commercial 
transactions of the parties to this paper forbid the supposition that 
they did not know the radical différence between the liabUity of a 
drawee upon a draft and upon an acceptance. There is no claim, no 
plea, no évidence, that by mutual mistake or fraud, the tenn "draft 
on the Oudahy Packing Oo." was written into this instrument in the 
place of "accepted bill of the Cudahy Packing C5o." The effect of the 
two expressions is so widely différent in this case that the latter 
charges the plaintiff in error with more than $12,000 from which the 
former exonérâtes it. I am not satisfled that it is the province of 
the court to change so radically the contract the parties to this in- 
strument deliberately made. 

But it is said that the packing company is estopped by the certifl- 
cates upon this voucher to présent its counterclaim against it after 
its purchase by the bank. At the time the voucher was issued the 
Union Loan & Trust Company owed the packing company |14,000 on 
account of moneys deposited with the former by the latter. Con- 
ceding that the voucher represented an indebtedness of the packing 
company to the trust company for the full amount of its face, the 
latter company would still hâve owed the packing company a balance 
of more than $400 after the claim represented by the voucher was 
fully paid, and the trust company coidd hâve collected nothing upon 
it, or upon the acconnt it represented. This was the actual state 
of the accounts between the trust company and the packing company 
when the bank bought this voucher of the former. How is the pack- 
ing company estopped from off setting against the claim evidenced by 
the voucher the money due to it on account from the trust company? 
An estoppel arises only when one, in ignorance of a material fact, is 
induced by the willful or careless false représentations of another, 
concerning that fact, to change his situation to his damage. The 
only fact material to the issue in this case was that the trust company 
was indebted to the packing company on a current accoimt for a de- 
posit of 114,000. The cértificates upon the voucher contained no rep- 
résentations whatever upon this subject. Their only effect was to 
prove that live stock to the amount of $13,509.52 had been purchased 
by the trust company for the packing company, and that the voucher 
might be used by the former as a draft upon the latter for the 
amount. It contained no représentation or statement that the trust 
company did not owe the packing company on other accounts, and no 
averment that there was no défense to, or counterclaim against, the 
demand represented by the voucher. It was not addressed to the 
bank, or to any one but the trust company, and it contained no words 
of negotiability calculated to induce others to buy or to rely upon it. 
ît was not coilectible by the trust company, because that company 
owed the packing company more on another account than the amount 
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of the Toucher. The bank bought tlie voucher and the claim upon 
whieh it is founded, and I am unable to reach the conclusion that its 
purchase freed the Toucher or the claim from the counterclaim of the 
|14,000 deposit, which the packing company could haTe interposed 
to them in the hands of the trust company. This seems to be the 
effect of section 3751 of McCIaln's Code of lowa, which is : 

"In case of the assignment of a thing in action, tlie action by the assignée 
shall be witliout préjudice to any counter-claim, défense, or cause of action 
•whether matured or not, if matured when plead, existing in favor of the 
défendant and against the assigner before notice of the assignment; but this 
section shall not apply to negotiable instruments transferred In good faith 
and upon yaluàble considération before due." Bank v. Hewitt, 3 lowa, 93; 
Sayre v. Wheeler, 31 lowa, 112; Downing v. Gibson, 53 lowa, 517, 5 N. W. 699; 
Callanan t. Windsor, 78 lowa, 193, 42 N. W. G32. 

Nor am I able to reach any other conclusion, if it be conceded that 
the certiflcates on the face of the Toucher amount to an acceptance 
of the draft which the Toucher became, and a promise by the packing 
company to pay it according to its terms. If it was this, it was noth- 
ing more than a promise in writing, without words of negotiabllity, 
to pay a sum of money to another; and section 3260 of McOlain's 
Code of lowa is : 

"Bonds, due-bills and ail instruments In writing, by which the maker prom- 
ises to pay to another, without words of negotiabllity, a sum of money, or 
by wlùch he promises to pay a sum of money in property or labor, or to pay 
or dellTer any property or labor, or acknowledges any money or labor or prop- 
erty to be due, are assignable by endorsement thereon or by other writing, and 
the assignée shall hâve a right of action In his own name, subject to any dé- 
fense or counterclaim which the maker or debtor had against any assignor 
thereof before notice of his assignment.'' 

Since this instrument contained no words of negotiabllity, it ap- 
pears to be subject in the hands of the bank to the counterclaim 
which the packing company had against it before its assignment, by 
the express terms of this statute. See authorities supra. 

It was suggested at the hearing of this case that the bank might 
recoTer hère upon a count for money paid and expended on behalf of 
the packing company. The fatal objection to that position, how- 
eTer, is that the packing company neTer requested the bank to pay 
or expend any money on its account. It was the debtor of the 
packing company that made the request. A créditer is not liable to 
strangers who haTe paid its obligations at the request of its debtor. 
One cannot constitute himself a creditor of another by paying his 
debts Toluntarily, or at the request of his debtor or of a stranger. 
King T. Eiddle, 7 Cranch, 168, 170; Bailey t. PauUina, 69 lowa, 463, 29 
N. W. 418; Kichardson t. Blinkiron, 76 lowa, 255, 257, 41 N. W. 10; 
Lindley t. Snell, 80 lowa, 103, 110, 45 N. W. 726; Keifer t. Summers 
(Ind. Sup,) 35 N. E. 1103. The action of the bank in the premises does 
not appear from the record to be so entirely disinterested as the state- 
ment in the opinion of the majority would lead one to infer. When 
the bank bought this Toucher, the account of the Union Loan & 
Trust Company was OTerdrawn at this bank $2,662.67, and the banlc 
knew that the trust company was insolTcnt. It did not notify the 
packing company of that fact, but it bought the Toucher, and credited 
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the trust company with its amount, — 113,509.52. It then paid tick- 
ets of the packing company to the amount of only $11,513.62. The 
effect of this opération, if the full amount of the voucher could be 
coUected by the bank, would be to rednce the OTcrdraft which the 
trust company had when the bank made the purchase from $2,662.67 
to 11,157.01. It may be that the hope of collecting the full amount 
of this Toucher, and thus reducing this overdraft $1,505.66, was not 
without persuasive power over the action of the bank in this trans- 
action. It is neyertheless true that a seeming hardship results from 
refusing to permit the bank to recover hère. But the case is not so 
hard that I am wilLing to assent to thè disregard of the important 
rules of law which the maintenance of the recovery seems to me to 
compel. 



PRESIDENT, ETC., OF BOWDOIN COLLEGE et al. v. MERRITT et al. 

rOireult Court, N. D. California. June 5, 1896.) 

No. 11.563. 

1. Dbeds Dbfined— Dtstinction bbtwebn Deeds and Wtlls. 

The essential différence between a dced and a wUl is that a deed must 
pass a présent Interest In the properly, although the right to possession 
and enjoyment may not accrue until some future time, while an instru- 
ment which passes no Interest until after the maker's death Is a will. 

2. Bamb— Dbkd of QrpT — Effect of Besebvbd Power of Kbvocation. 

An instrument which purports to be a deed, uses the language ordlna- 
rily employed in deeds, conveys a présent interest to trustées named, and 
is executed and acknowledged as a deed, is a deed, notwlthstandlng 
the réservation of the power of revocation, modification, or substitution 
of the trusts, the same to be exerclsed wlthin 15 years from the date of 
the instrument. 
8. Same— BviDBiJCE— Déclarations. 

The fact that the grantor in an instrument which was on its face and in 
légal effect a deed, wlth réservation of power to revoke or modify the 
trusts created therein, often spoke of It as her will, Is not admissible 
in évidence to destroy its eharacter as a deed. 
i. Same— GiFTs to Charities— Stattjtokt Restrictions. 

The California statute (Civ. Code, § 1313), which provides that no prop- 
erty shall be "bequeathed or devised" to, or in trust for, any charitable 
or benevolent Society, except by will executed 30 days before death, and 
that, when so executed, it shall not be valid for more than one-third of 
the estate of a testator leaving légal heirs, does not limit the right to make 
glfts to such societies by deed duly executed and delivered; nor will a 
deed for that purpose be construed as a fraud upon the statute, although 
the testator reserves the right to revoke or modify the same for a period of 
years. 

5. Same— Capacity to Exécute Deeds— Mental Condition. 

Bodily aliments, however severe, which do not affect the mental capa- 
city to such an extent as to unfit the person from attending to ordinary 
business, or comprehending the ordinary relations of bis affairs, or his 
duty to Society, fumish no ground for setting aside a conveyance mada 
by hlm. 

6. Same. 

It is not the soundness of the body, but of the mihd, that is requisite 
to sustaln the exécution of instruments. The law looks only to the compe- 
tency of the understanding, and neither âge, nor sickness, nor extrême 
distress, nor debility of body will affect the capacity to make a convey- 
ance, If suflaclent intelligence remains. 
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7. SAME — KHOWLEDSK OF Propertt Contetbd. 

To sustaln a conveyance dlsposlng of the bulk oï a large estate, It is 
not necessary that the grantor shall hâve actual knowledge of the estent, 
charaeter, and location of each pièce of real estate or kind of personal 
property of whlch she is possessed. It Is not actual knowledge that Is 
requlsite, but the capaeity to understand. 

8. Samb— Tests of Mental Capacity— Recollection of Relatives. 

It is not necessary to the making of a valld deed of gift disposing of 
the grantor's property that he shall remember ail his collatéral relatives, 
and thelr claims upon his bounty, and be able to give their names and 
addresses. 

9. Same — Habits of Fokgetfulness. 

Mère habits of forgetfulness, vehether in young or old, are not incon- 
sistent with the exercise of intelligence, and sound judgment, and dis- 
crétion, and are not of themselves sufflcient évidence of a want of ca- 
paeity to make a deed of gift disposing of the grantor's property. 

10. Same— Undue Ikfluence. 

In order to justify the setting aside of a deed on the ground of undue 
influence, it must appear that one party, by improper means and practices, 
bas gained an unconseionable advantage over another. The undue in- 
fluence must be sueh that the grantor bas no free wiU, but stands in 
vinculis. It must amount to force or eoercion, destroying free agency. 

11. Same — Fiduciary Relatioks — Independent Advice. 

The principle as to the necessity of persons seeking independent advice 
before making dispositions of property to attorneys, agents, or trustées, 
arises only In cases vphere thèse parties are seeking to obtain some bene- 
fit or advantage for themselves. If they are not seeking sueh advantage, 
and the conveyance is not for their beneflt or at their solicitation, but is 
made to them in trust for a benevolent or charitable use, it will be suffl- 
cient that the grantor had an opportunity to obtain independent advice, 
that she was not prevented from doing so, that she fuUy comprehended 
what she was doing, and that It was her own voluntary aet. 
13. Samb — Gipts to Charities— Persuasion— Undue Influence. 

In order that deeds of gift for charitable purposes may be valid, thelr 
exécution must be secured by honest means, but argument and influence 
may be fairly used. So may acts of kindness, attention, and affection. 
Mère advice, persuasion, or entreaty do not constitute undue influence, 
where there Is no fraud, deceit, or flduciary relation existing, and no 
force, eoercion, imposition, duress, or other improper or prohibited means. 

This was a suit in equity by the président and trustées of Bow- 
doin Collège and others, against James P. Merritt and others to 
quiet title to certain real estate. For previous proceedings, see 
54 Fed. 55; 59 Fed. 6; 63 Fed. 213. 

Robert Y. Hayne and George N. Williams, for complainants. 

Horace W. Philbrook, J. C. Martin, A. A. Moore, A. H. Cohen, 
Rodgers & Paterson, E. Nusbaumer, and H. C. Campbell, for re- 
spondents. 

HAWLEY, District Judge. This is a suit in equity to quiet title 
to certain property. The views that hâve been heretofore express- 
ed, and the principles of law that hâve been discussed and decided 
by this court in this case (54 Fed. 55; 59 Fed. 6; 63 Fed. 213), will 
not be considered, commented upon, or reviewed. The case will 
now be considered upon its merits. 

The main question for décision, under the issues raised by the 
pleadings and presented by the testimony, is whether a decree 
should be given against James P. Merritt, Catherine M. Garcelon's 
v.75F.no.6— 31 
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next of kin, against Harry P. Merritt, her residuary devîsee and 
legateè, and against George W. Reed, her admînistrator, declaring 
vàlid a déed of real estate of the value 6f |750,000, aijd a conveyance 
of Personal property of the value of |500,000, and 9. déclaration of 
trust, ail being parts of one instrument and embracing ail her 
property, except |14,000, alleged to hâve been made by her April 
21, 18i)l, to John A. Stanly, her attorney at law and légal adviser, 
and Stephen W. Purington, her gênerai business manager and agent, 
as trustées. To arrive at a proper solution of this question, it will 
be necessary, among other things, to détermine (1) whether the 
conveyances were executed in violation of section 1313 of the Civil 
Code of California, which makes void any attempt of a person to 
glve, by will, more than one-third of his estate to charitable uses; 
(2) whether Catherine M. Garcelon had the mental capacity to com- 
prehend the character and extent of her property and to make the 
conveyances; (3) whether the conveyances were obtained from her 
by undue influence or f raùd. 

It will become necessary, in reviewing the questions of fact, to 
consider ail the circumstances and surroundings of the respective 
parties. The testimony' of the witnesses covered a wide range, 
and opened up a broad fleld for the study of human nature in ail 
of its phases and essential characteristics. The reasons for the 
conclusions reached by the court cannot very well be crystallized, 
by brevity of expression, into the limited space of an ordinary judi- 
cial opinion. Many of the minor détails of the évidence will not 
be noticed at ail. Others will only be generaJly stated. It will, 
however, be essential to refer, in a review upon the most important 
questions, to the lives, history, and character of some of the persons 
who figure so prominently in the transactions involved in this lit- 
igation. In the outset it is proper to state that the witnesses were, 
as a rule, intelligent, many of them being people of extensive busi- 
ness expérience and knowledge, men and women of probity aud 
strength of character. Many of them were the relatives or close 
f riends of the family of Dr. Merritt and Mrs. Garcelon, and fréquent 
visitors àt their home. Their character and credibility, with per- 
haps two or three exceptions, were unimpeached, and stand unques- 
tioned. One noticeable feature must be mentioned: Many of the 
witnesses who appeared on behalf of the défendants were, more or 
less, in personal feeling at least, interested in the resuit of this 
litigation. Several of them had not received as much from Mrs. 
Garcelon as they expected. Some of the witnesses who appeared 
on behalf of the complainants were also beneflciaries in the trust, 
and were satisfled with what they had received, and felt grateful 
for the kind remembrances of Mrs. Garcelon. The interested feel- 
ing of many of the witnesses was plainly discernible by the court, 
and in several instances human nature plainly manifested itself. 
There were also several witnesses on the respective sides that were 
not in any manner interested either way. 

1. Are the conveyances a f raud upon, and a violation by indirec- 
tion of, section 1313 of the Civil Code of California? 

This section reads as follows: 
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"No estate, real or personal, shall be bequeathed or devlsed to any chari- 
table or benevolent society, or corporation, or to any person or persona in 
trust for charitable uses, except tlie same be done by will duly executed at 
least tliirty days before the decease of tlie testator; and if so made, at least 
thirty days prior to such death, such devise or legacy, and each of them, 
shall be valid; provided, that no such devises or bequests shall collectively 
exceed one-third of the estate of the testator leaving légal heirs, and in such 
case a pro rata déduction from such devises or bequests shall be made so 
as to reduce the aggregate thereof to one-third of such estate; and ail dis- 
positions of property made contrary hereto shall be void. and go to the 
residuary legatee or devisee, next of kin, or helrs accordlng to law." 

The defendant's contention is that the documents in question were 
ambulatory, revocable at the will and pleasure of Mrs. Garcelon dur- 
ing her life, and that it was not intended they should take efEect, 
so far as she was concerned, until after her death, and that thèse 
conditions make the documents a will, and not a deed. This ques- 
tion must be determined from the language of the instruments, 
aided by the surrounding facts, and the circumstances and condi- 
tions of the respective parties at the time of their exécution. 

The statute in question does not apply to every disposition of 
property. It is évident, from a careful reading of its provisions, 
that it is limited in its application to "devises or bequests" of prop- 
erty by will. It does not apply to deeds. Every person, having 
the mental capacity, and being free from debts and personal obliga- 
tions, has the unquestioned right to convey and dispose of his prop- 
erty by deed as he pleases, and his acts in so doing cannot be set 
aside if the transaction is free from fraud and undue influence. 
What is the essential différence between a deed and a will? A 
deed must pass a présent interest in the property, although the 
right to possession and enjoyment may not accrue until some future 
time. An instrument which does not pass any interest until after 
the death of the maier is a will. Mchols v. Emery (Cal.) 41 Pac. 
1089; Craven v. Winter, 38 lowa, 478; Spencer v. Robbins, 106 Ind. 
580, 5 N. E. 726; Kopp v. Gunther, 95 Cal. 64, 30 Pac. 301; Diefen- 
dorf V. Diéfendorf, 132 N. Y. 100, 30 N. E. 375; Chrisman v. Wyatt 
(Tex. Civ. App.) 26 S. W. 759; Jenkins v. Adcock (Tex. Civ, App.) 
27 g. W. 21; Bunch v. Nicks, 50 Ark. 367, 378, 7 S. W. 563; Bromley 
v. Mitchell, 155 Mass. 509, 30 N. E. 83; Mowry v. Heney, 86 Cal. 
475, 25 Pac. 17; Book v. Book, 104 Pa. St. 240; McGuire v. Bank, 
42 Ala. 591; Hall v. Burkham, 59 Ala. 349, 354; Owen v. Smith, 
91 Ga. 568, 18 S. E. 527. 

In Craven v. Winter the court said: 

"A rule recognized by this court, which seems to hâve the united support 
of the authorities, furnishes an unerring test to détermine the character of 
the instrument. It Is this: 'If the Instrument passes a présent interest, al- 
though the right to its possession and enjoyment may not occur tlU some 
future time, it is a deed or contract; but, if the instrument does not pass 
an interest or right till the death of the malier, it is a wiU or testamentary 
paper.' University v. Barrett, 22 lovpa, 72." 

The instrument in question purports to be a deed. Its language 
is that ordinarily used in deeds. By its terms it passes a présent 
interest in the property therein mentioned to the trustées thercin 
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named. It was executed and acknowledged as a deed, and de- 
livered to the trustées as Such. It is a deed. 

But it is further argued by the défendants that the intention of 
the parties was to make a will, and that the documents were put 
into the form of a trust deed for the express purpose of evading 
the provisions of section 1313, and this argument is sought to be 
upheld upon the grounds, among others, that Mrs. Garcelon, after 
the signing of the papers, eontinued, through her agent, Stephen 
W. Purington, to manage the property as long as she lived, that 
she at ail times treated the property as her own, that in mention- 
ing the fact of the exécution of the documents she spoke of it 
frequently as her will, that the transaction was a gift by Mrs. Garce- 
Ion to taJie eiïect at her death, that it was revocable during her 
life, and that duplicates of the documents were never delivered to 
the trustées. The testimony shows, without contradiction, that the 
original instruments were delivered to and kept by John A. Stanly 
in his safe. It is therefore immaterial what was done with the 
duplicates, and the fact that they were taken by Stephen W. Pur- 
ington, and were kept by him in Mrs. Garcelon's safe-deposit box 
until after her death, does not in any manner destroy or contradict 
the évidence as to the delivery of the original s, as will hereafter 
be shown. 

It is claimed by the complainants that the deed of trust only con- 
tains a limited power of revocation, in this : that it only refers to 
the provisions in favor of the relatives and friends who are bene- 
ficiaries in the trust, and does not apply to the charities which are 
the real subject of this controversy. The document itself would 
seem to sustain this construction. The clause as to the right of 
revocation reads as follows : 

"ïhe party of the first part hereto réserves to herself the power of revoca- 
tion, or of modification, or of substitution of any or of ail of the trusts here- 
Inbefore declared, such révocation, modification, or substitution to be made 
wlthln such flfteen years, and to be made by her by a paper wrlting by her 
executed." 

There is nothing "hereinbefore declared" in the instrument which 
relates to the gifts to charities. The nephews, before instituting 
théir attack upon the deed, signed a contract to maintain and 
keep inviolate the other gifts made in the deed. Other testimony 
might be referred to whieh strongly tends to support the position 
contended for by complainants. But it is unnecessary to déter- 
mine the question as to whether or not the revocation applies to 
the charities. Conceding, for the purpose of this opinion, that the 
revocation does apply to the charities, it does not destroy the 
character of the document as a deed, for no revocation was ever 
made. Jones v. Clifton, 101 U. S. 225, 229; Mchols v. Emery, 
supra; Hellman v. McWilliams, 70 Cal. 449, 453, 11 Pac. 659; Von 
Hesse v. MacKaye, 136 N. Y. 114, 119, 32 N. E. 615; Hall v. Burkham, 
59 Ala. 349. 

Several of the questions raised by defendant's counsel are dis- 
posed of by the décision of the court in Nichols v. Emery, where a 
father conveyed property to his son as trustée by a deed which 
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provided that the trustée should sell the property within 10 months 
after the grantor's death and divide the proceeds among fais chil- 
dren. The power of revoking the trust was expressly reserved. 
The trustée did not take possession of the property until after the 
death of his father. The father, during his lifetime, retained the 
possession of the property from the date of his deed to the time of 
his death. He farmed the place, took ail of its revenues, offered 
the propei-ty for sale, and paid ail the taxes thereon. The court 
held that the instrument was a valid express trust, passing a prés- 
ent interest, subject to divestiture only by revocation, though the 
enjoyment of such interest was to commence in the future. In the 
course of the opinion the court said : 

"By the terms of the instrument, an estate was assuredly conveyed to the 
trustée. The language is appropriate to a conveyanee, and the grantor's 
exécution and dellvery of the deed (both found), he being under no disabil- 
Ity and impelled by no fraud, operated to vest so much of his estate in the 
trustée as was necessary to carry out the purpose of the trust. The especial 
purpose was to sell and distribute the proceeds upon his death,— a légal pur- 
pose, authorized by section 857 of the Civil Code. The term of the duration 
of the trust— the life of the settler— did not violate the provisions of section 
71.5 of the same Code. We hâve, therefore, an estate conveyed to a named 
trustée, for named beneflciaries, for a légal purpose and a légal term,— such 
a trust as conforms, in ail its essentials, to the statutory requirements. That 
no disposition is made by the trust of the interest and estate Intervening in 
time and enjoyment between the dates of the deed and the death of the settler 
eannot affect the trust. The trustée talies the whole estate necessary for 
the purposes of the trust. Ail else remains In the grantor. Civ. Code, § 
860. In this case there remained in the grantor the équivalent of a life es- 
tate during his own life, and he was thus entltled to remain in possession 
of the land, or lease it and retain the profits. Nor did the fact that the settler 
reserved tlie power to revoke the trust operate to destroy it, or change its 
cbaracter. He had the right to make the réservation. Id. § 2280. But the 
trust remained operative and absolute until the right was exercised in proper 
mode. Stone v. Hacliett, 12 Gray, 232; Van Cott v. Prentice, 104 N. Y. 45, 
10 N. B. 257. * * * The fact that he reserved the right to revoke did not 
impair the trust, nor afCect its character, siace title and interest vested, sub- 
ject to divestiture only by revocation, and, if no revocation was made, they 
became absolute. A man may désire to raake disposition of his property in 
his lifetime to avoid administration of his estate after death. Indeed, in 
View of the fact, both patent and painful, that the fiercest and most exteu- 
fiive litigation, engendering the bittercst feelings, springs up over wills, such 
a désire is not unnatural. And when It is given légal expression, as by gifts 
absolute during life, or by gifts in trust during life, or voluntary settlemeuts, 
there Is liianlfist, not only an ;il,,s3uce of testamcntary Int^nt, but an abso- 
lute hostility to such an intent.'' 

It is true that Mrs. Garcelon's idea, at the inception, was to 
make a will; but, when the matter was fully explained to her, she 
directed that the disposition of her property should be made by deed. 
It is also true that Mrs. Garcelon, during her lifetime, spoke of the 
trust papers as her will. The déclarations of a party to an instru- 
ment, whether before or after its exécution, are generally inad- 
missible in évidence, either to support or to destroy the validity of 
the instrument or to control its construction. Linton's Appeal, 104 
Pa. St. 228, 238; Garlick v. Bowers, C6 Cal. 122, 4 Pac. 1138; Mowry 
V. Heney, 86 Cal. 471, 476, 25 Pac. 17; Kitchell v. Beach, 35 N. J. Eq. 
446, 454; Mooney v. Olsen, 22 Kan. 69, 76; Caemen v. Van Harke, 
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33 Kan. 333, 338, 6 Pac. 620; Eobinson v. Brewster, 140 111. 649, 30 
N. E. 683. 
Mr. Devlin, in Ms work on Deeds (section 284), says: 

"Whether a deed passes the title or not must be determlned by Its légal 
effect If it bas been executed and delivered, ItB eflect is detennlned by its 
language. Wben so executed and delivered, its légal effect, as to the pass- 
Ing of the title, Is not altered by the fact that one object of the transaction 
was to save the expense and trouble of administration upon the grantor's 
esta te after his death; and, -where a grantor executed a deed for this pur- 
pose to his wife, the fact that she had placed the deed, after delivery, where 
her husband, equally with herself, could hâve access to it, does not change 
Its légal efCect as a conveyance." 

Again: "Whether a deed has been delivered or not Is a question of fact, 
upon which, from the very nature of the case, paroi évidence Is admissible. 
But whether a deed, when delivered, shall take effect absolutely, or only 
upon the performance of some condition not expressed therein, cannot be de- 
termlned by paroi évidence. To allow a deed absolute upon its face to be 
avoided by such évidence would be a dangerous violation of a cardinal rule 
of évidence. The deed in this case, being absolute upon its face, and hav- 
ing been delivered to the grantee himself, took efCect at once. It could not 
hâve been delivered to take effect upon the happening of a future contin- 
gency, for this would be inconsistent with the terms of the Instrument Itself. 
Without regard, therefore, to any understanding which may hâve existed 
between the parties at the time the deed was delivered, it must be held as 
an absolute conveyance, operative from that time." Section 314; Mowry 
V. Heney, 86 Cal. 471, 478, 25 Pac. 17. 

Section 1313 is essentially différent in its provisions from the 
English mortmain act that was construed in Jeffries v. Alexander, 
8 H. L. Cas. 594, which is the leading case relied upon by défend- 
ants. Under that act, the disposition of gifts of property to char- 
itable uses could only be made by deed. Under section 1313 it 
can be made in any manner, except by will, when it is limited to 
one-third of the property. There the disposition was not made by 
deed, and, inasmuch as it was not in the prescribed manner, it 
was held invalid. In the présent case, the disposition was not 
made in the prohibited way. 

Several authorities were cited by the défendants as to the duty 
of courts in construing statutes so as not to defeat their object, 
and spécial reliance is placed upon the language found in 23 Am. 
& Eng. Eue. Law, 472, with référence to évasions of a statute, 
where it is said: 

"To carry out effectually the purpose of a statute, it must be so construed 
as to defeat ail attempts to do or avoid in an indirect or clrcuitous manner 
that which it has prohibited or enjoined. Courts must labor to suppress ail 
subtle inventions and circumlocution by which the object and purpose of 
the law will be defeated." 

This principle, in the application to the cases to which it refers, 
no one dénies. But, immediately following the text as quoted by 
counsel, cornes the qualification, which should not be overlooked 
by the courts : 

"It is, however, essential not to confound what is actually or vlrtually pro- 
hibited or enjoined by the language with what is really beyond the contem- 
plation, though it be within the policy, of the act; for it Is only to the former 
case that the principle under considération applies." 
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If the constraction contended for by défendants should prevail, 
then no persoii in California could ever give more than one-third 
of his property to charitable uses, because he is prohibited from 
so doing by will ; for, if he makes a disposition in any other manner, 
it would, according to thelr argument, be done for the purpose of 
evading the statute. My conclusion is that the instruments were 
not executed in fraud or in violation of the statute, and that the 
disposition of the property for charitable purposes was by deed, 
which is not prohibited by any. of the provisions of the Code. 

2. Did Mrs. Garcelon hâve the mental capacity to make the con- 
veyances? 

Mrs. Garcelon, after her husband's death, was the manager of 
Dr. Merritt's household affairs, and received a monthly allowance 
from him for the expenses thereof. She had no other matters to 
attend to. Her duties in this position were congenial to her tastes. 
Her life was a peaceable and quiet one. After Dr. Merritt's death, 
she continued her household duties. The property of the estate 
left her by Dr. Merritt's will was managed by her agent, Stephen 
W. Purington. At the time of the exécution of the deed, Mrs. 
Garcelon was over 76 years old. She had the feebleness natural 
to âge. She was physically weak, and was suffering more or less 
with neuralgia, pains in her head, and during the day she spent 
much of her time lying upon a sofa. When she went out, she had oc- 
casionally to be assisted into her carriage. But at the time of the 
exécution of the papers, before and after that time, and up to within 
a few weeks of her death, which occurred December 29, 1891, about 
nine months after the documents were signed, she managed and con- 
trolled ail her household affairs, did ail the marketing for the house, 
and personally attended to the repairs thereof. She was not an 
invalid. Some of the witnesses testified that "she used to get 
around very lively," and walked up and down the staks without as- 
sistance. 

But it is not the bodily sufferings, as an independent proposition, 
with which we hâve to deal. Mère physical weakness does not 
necessarily affect the mental capacity. Bodily aliments, however 
severe, which do not affect the mental capacity to such an extent 
as to unflt the person from atending to ordinary business, or com- 
prehending the ordinary relations of his affairs or his duty to So- 
ciety, furnish no ground for setting aside a conveyance. "It is not 
a question of physical condition, of pain or absence of pain, of long 
life or short life, but it is a question of mental capacity and the 
free and untrammeled action of the mind." Carty v. Connollv, 91 
Cal. 15, 20, 27 Pac. 599; Eothrock v. Rothrock, 22 Or. 551, 30>ac. 
458; Ayres v. Ayres, 43 N. J. Eq. 565, 12 Atl. 621; King v. Humph- 
reys, 138 Pa. St. 310, 315, 22 Atl. 19; Brown v. Riggin, 94 111. 561, 565; 
In re Boyer's Estate (Pa. Sup.) 31 Atl. 359, 366. Old âge alone will 
not disqualify a person from executing deeds, if he is in possession 
of his meiital faculties. Every person, whatever his âge may be, 
can freely exécute conveyances. It is not the soundness of the 
body, but of the mind, that is requisite to sustain the exécution of 
instruments. The law looks only to the competency of the under- 
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standing; and neither âge, nor sickness, nor extrême distress, nor 
debility of body, will afEect the capacity to make a conveyance, if 
sufflcient intelligence remains. Van Alst v. Hunter, 5 Jokns. Gh. 
158; Ru^herford v. Morris, 77 111. 397, 408; Waddington v. Buzby 
45 N. J. Eq. 173, 16 Atl, 690; Horn v. Pullman, 72 N. Y. 269, 276 
Kerr v. Lunsford, 31 W. Va, 661, 686, 8 S. E. 493; Buckey v. Buckey, 
38 W. Va. 168, 176, 18 S. E. 383; Wilson v. Mitchell, 101 Pa. St 
495, 503; Nace v. Boyer, 30 Pa. St. 99; Thompson v. Kyner, 65 Pa, 
8t. 368, 378; Soberanes v. Soberanes, 97 Cal. 141, 146, 31 Pac. 910 
Leeper v. Taylor, 47 Ala. 221; Guild v. Hull, 127 111. 525, 534, 20 
N. E. 665; Francis v. Wilkinson, 147 111. 370, 381, 35 N. E. 150 
Chrisman v. Chrisman, 16 Or. 127, 138, 18 Pac. 6. 

With référence to Mrs. Garcelon's mental condition, the wit- 
nesses on behalf of the défendants, members of her household and 
intimate friends, testiâed that her memory was very weak, and that 
her mind was not strong; that she was forgetful; that at times she 
did not seem to hâve any strength of will or body; that she was 
almost continually taking medicines, among them large quantities 
of antipyrene and phenacetine. The instances of her weak mem- 
ory and mind and her forgetfulness were stated to be that she 
could not carry on a conversation for any length of time on the 
same subject; that she would ask the same questions over and 
over; that she would order things, and then forget what she had 
ordered ; that on her drives around town in her carriage she would 
not always recognize her friends, — "she would, and then again she 
would not"; that she would purchase produce at the markets, 
pay for the same, and, after a short time, would hâve the coachman 
drive back, and she would offer to pay for the same again. The 
coachman said: 

"She would go and order, and pay mostly cash, except at the butcher's. 
The butcher raa a monthly bill, but those other stores she paid for the 
things, and she would order somethlng, and pay for it, and then she would 
talk a little while, and want to pay again." 

Another statement of the coachman was: 

"She asked me whose place that was, and I told her it belonged to a man 
by the name of Merrill, and I went on and told her, as I heard, how he got 
hls money, * * * and we went on a block or two further, * * • and 
she said she guessed we would turn around and come home, and we came 
rlght by the same house, and she asked me whose place that was, not ten 
or fifteen minutes after I had told lier the whole story about it." 

Capt. Frank Purinton thought her memory was poor, for one thing, 
because — 

"She would tell some little Incident that happened in her younger days, and 
perhaps in a little while somethlng would be spoken of that would lead her to 
that again, and she would tell it again. Sometimes, for the fun of the thing, 
I would lead her up to it, and she would tell it the third time, perhaps, within 
an hour and a half." 

Thèse incidents were: One of beîng kicked by a horse when 
she was a child, one of seeing and being frightened at Indians cross- 
ing the river with their beats as she was coming from school, one 
of burning bird's-eye maple for fuel, and one of laying in provisions 
for winter, packing spare ribs in the snow. One witness thought 
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she was foolish and childish, because she was very fond of dress, 
and gave it as her opinion that "any old woman, of seventy-nine 
or eighty years of âge, that would talk of dress as much as she did, 
I don't think had good sensé." Another reason given is that she 
was constantly taking stimulants, wines, and medicines; that she 
would sometimes take the wrong medicine; that she did not know 
and could not state the names, âges, or résidence of ail her col- 
latéral relatives; that she did not seem to comprehend the nature, 
character, and extent of her property, and did not hâve the capacity 
at once to understand how much one thousand times two thousand 
was, but she could be educated in détail, and had plenty of capacity to 
understand what it was, if educated up to it. Thèse are but a few 
of the instances given by the witnesses for their belief that Mrs. 
Grarcelon was of weak mind, poor memory, and forgetfulness; but 
they fairly illustrate the gênerai character of the testimony. 

On the other hand, the witnesses on behalf of the complainants 
testify that she was of sound mind and memory, that they never 
noticed anything wrong about her mental condition, that she was 
mentally as bright as ladies of her âge are, and that they never per- 
ceived any mental failure until a few weeks before her death. Dr. 
Adams testified that she had neuralgia of the superficial muscles 
of the neck, but that under ordinary circumstances this would not 
afPect her mind; that the medicines, with the quantities she took, 
would not hâve any tendency to affect her mind at ail; and that 
"she was a lady of gênerai intelligence, well informed for a lady 
of her âge." It was also shown that the medicines were nearly al- 
ways given to her by an inmate of the house. Dr. Southard said : 
"So far as I observed, I found that she was physically feeble, but 
mentally she seemed in her ordinary normal condition. I could see 
nothing that pointed to any mental disturbance. She was clear 
in intellect, and spoke of ail thèse memories of old times with perfect 
clearness and without hésitation, — drifted from one little thing to 
another in a natural way." Capt. Simpson, who had known her for 
raany years, said that she "always appeared exceedingly sound, 
other than that she showed signs of âge, and complained of physical 
debility, like old people, neuralgia or headache, or something; but 
as to the soundness of mind, I never saw anything out of the way 
in any way. If there was anything, she very shrewdly concealed 
it from me. I never saw it." Henry Eogers, who was for many 
years in the employ of Dr. Merritt as confldential agent in managing 
his property, said: "I think she was perfectly sound mentally. I 
think she had a strong mind and a clear head." Capt. Knowles, 
the trustée in the trust deed for the beneflt of the nephews James 
P. and Harry Merritt, said: "Well, if she was not a clear-headed, 
sound-minded woman, I don't know where there is one. • * ♦ Her 
memory was good." Mrs. Gordon, daughter of Capt. Knowles, and in- 
timate f riend of Mrs. Garcelon, a fréquent visito.r at her house during 
her lifetime, and a beneflciary in the trust deed, said that Mrs. 
Garcelon mentally was "an unusually bright, strong woman." And 
blunt old Capt. McIntyre said: "She was a good, sound, straight- 
forward woman." John A. Stanly, in reply to questions as to 
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wliether she understood the instrument, said: "Sh.e appeared 
to understand it, and she certainly liad the mental capacity to 
understand each and every one of them just as fully and thoroughly 
as any layman could possibly do." Several of the -witnesses intro- 
duced upon the part of the défendants indorsed the statements of 
the complainants' witnesses as to the soundness of her mind and 
the good condition of her memory. Mr. Taber said that "her mem- 
ory "was fair for a lady of her âge." The dressmaker, Mrs. Wiand, 
told Henry Rogers that she considered Mrs. Garcelon "perfectly 
sane, only veiy forgetful and weak." 

In connection with this testimony, the authorities will be exam- 
ined. It may be said that several of the cases already cited, and 
a majority of others that will be referred to, relate to the exécution 
of wills, instead of deeds, and that it requires a higher degree of 
mental capacity to sustain a deed than a will. Be that as it may, 
the cases referred to hâve more or less application to the direct 
points herein relied upon, and clearly show the trend of judicial 
minds upon the question of capacity. The fact is that more cases 
are found in the books with référence to the capacity of the testa- 
tors in wills than of grantors in deeds, but that fact does not de- 
prive them of authority touching the matters under review. More- 
over, several of the authorities relate especially to the capacity 
necessary to sustain the exécution of deeds. It is doubtless true, 
as claimed by défendants, that Mrs. Garcelon did not, at the time 
of the exécution of the trust deed, hâve actual knowledge of the 
extent and character of each pièce of real estate or kind of personal 
property of which she was possessed. She was informed generally 
of its value, but did not actually know where ail of it was located 
or its condition. There is, however, a clear and well-deflned dis- 
tinction between the actual knowledge of a thing, and the capacity 
to understand such a thing. In Brown v. Mitchell, 75 Tex. 10, 
16, 12 S. W. 606, the court said: 

"There is no doubt that capacity to understand the nature and extent of 
the property disposed of by will must exist at the time a will is made, but 
it is not true that actual knowledge or understanding of the extent and 
nature of property disposed of by will is necessary to the validity of such 
a disposition. * » • if actual knowledge or understanding of the nature 
and extent of property devised was necessary to the validity of a will, but 
few wills by which considérable estâtes are disposed of would be valid. 
The question Is one of capacity to know, and not of actual knowledge, and 
the want of the latter cannot be made the test of the existence of the other." 

But it is said that Mrs. Garcelon was forgetful, and that she 
could not recollect the names of ail her collatéral relatives. Who 
can ? Is this strange or unusual ? How many people living on the 
Pacific coast who hâve arrived at the âge of 50 years or more 
can remember their collatéral relatives, and give their names and 
addresses? If this knowledge is a necessary test in order to estab- 
lish capacity, how many deeds and wills of people otherwise abso- 
lutely Sound in mind and memory could be set aside? Would not 
the diflSculty be to flnd any that could be sustained? One of the 
witnesses, who* testifled to Mrs. Garcelon's forgetfulness in this 
respect, and who seemed to be impressed with the idea that this 
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was a fact which tended to establish her weak and failing' memory, 
upon cross-examination was asked, "How many collatéral relatives 
hâve you?" He hesitated awhile, and then said, "About forty." 
When asked to name them, ke could name but two, and was not 
positive that ke kad over twenty. The trutk is tkat Mrs. Garcelon 
was aided by some relatives wko kad recently corne from Maine, who, 
among otker tkings, conducted a correspondence of inquiry to flnd 
ker relatives, and, after ail tkeir efforts, tkey did not find a dozen or 
more tkat kave since appeared, and wko were perkaps equally as 
muck or more entitled to ker bounty tkan several wko were kindly 
remembered. Tke surprise is, if tkere is any, tkat ske skould kave 
ascertained tke names of so many, not tkat ske skould kave failed to 
obtain tke names of a few. 

Tke entire testimony as to tke forgetfulnes of Mrs. Garcelon in 
failing to give tke names of ail ker collatéral relatives is too remote 
and conjectural to be applied as a test of mental capacity. In 
Spratt V. Spratt,"76 Mick. 384, 43 N. W. 627, tke court said: 

"It is not required that a testator sljould know and understand the number 
and condition of liis relatives, nor thelr relative claims upon his bounty, 
nor that he should linow and understand the reason for giving or with hold- 
ing his bounty as to any and every relative." 

Tke otker acts of forgetfulness are of less weigkt, and do not 
marck up to tke standard of judicial reason as a test to establish 
capacity. How many people, young as well as old, kave habits and 
ways of forgetfulness? It is a trait of kuman ckaracter, différent 
in différent people. Most men in active life, of sound mind and 
strict business kabits, kave traits of forgetfulness. Especially is 
tkis true of professional men. It would serve no useful purpos(! 
to mention illustrations outside of tke books. Tkey are common 
and known to everybody. In Buckey v. Buckey, supra, it was skown 
by tke testimony tkat the testator, on one occasion, was found cut- 
ting weeds on the opposite side of tke street from kis house, seeming 
not to know it, and, when kis attention was called to it, he at once 
retumed across tke street. Sometimes ke bade a colored woman 
living in kis kouse good-by, saying ke was going to Frederick City, 
and tken ke would go directly to tke tanyard in tke town wkere ke 
lived, and return. At times ke told ker, wken it was raining, to 
take tke doors from tke outkouses, so tkat tkey would not get wet. 
Tkese circumstances were certainly as peculiar, and tke conduct as 
strange, as any of tke acts testifled to about Mrs. Garcelon; but in 
tkat case, notwitkstanding tke eccentricities of tke testator, tkere 
was plenty of évidence to skow good sensé, intelligent conversation, 
and discrimination upon tke part of tke testator, and tke court 
said : 

"The strange actions just mentioned do not go far enough. They do not 
drown the excellent intelligence and common sensé * * * which charac- 
terized his long life. They do not deprive this sensible, worthy man of the 
right to bestow his property as he wished." 

In Horn v. Pullman, 72 N. Y. 274, tke testator kad inflrmities in- 
cident to old âge, and was often obliged to resort to médical assist- 
ance. His sight and memory were considerably impaired, and for a 
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year or two before his death he would repeat questions, sometimes 
two or tliree times during the same conversation. He did not al 
ways recognize persons with whom he was acquainted, and had 
to be told who they were. The court said, in speaking of the tes- 
timony : 

"It do€s show Impaired mental and bodîly powers, but It falls short of 
establishing that the testator did not understand his relation to his children 
and others, the condition of his property, and the nature and effect of a 
testamentary act." 

Justice Washington's charge to the jury in Stevens v. Vancleve, 
4 Wash. C. C. 262, Fed. Cas. ISTo. 13,412, contains as correct a state- 
ment as to what constitutes sufflcient competency to make a will 
as is found in the books, and this charge has been frequently re- 
ferred to as containing a correct exposition of the question of men- 
tal capacity. Upon this question he said: 

"He must, In the language of the law, be possessed of a sound and dis- 
poslng mind and memory. He must hâve memory. A man in whom this 
faculty is totally extingulshed cannot.be said to possess understanding to 
any degree whatever, or for any purpose. But his metuory may be very im- 
perfeet It may be greatly impaired by âge or disease. He may not be able 
at ail times to recoUect the names, the persons, or the families of those with 
whom he had been intimately acquainted, and may at times ask Idle ques- 
tions, and repeat those which had before been asked and answered; and y et 
his understanding may be sulBeiently sound for many of the ordinary transac- 
tions of llfe. He may not hâve sufflcient strength of memory, and vigor of 
Intellect, to make and to dlgest ail the parts of a eontract, and yet be com- 
pétent to direct the distribution of his property by will. * * * ïhe ques- 
tion is not so much what was the degree of memory possessed by the testa- 
tor as this: Had he a disposing memory? Was he capable of recoUecting 
the property he was about to bequeath, the manner of distributing it, and 
the object of his bounty? To sum up the whole in the most simple and in- 
telligent form: Were his mind and memory sufflciently sound to enable him 
to know and to understand the business in which he was engagea at the 
time when he exeeuted his will? * * * The only point of time to be 
looked at by the jury, at which the capacity of the testator is to be tested, 
Is that when the will was exeeuted. He may bave been incapable to make 
a will at any time before or after that period, and the law permits évidence 
of such prior and subséquent incapacity to be given. But, unless it bear 
upon that period, and is of such a nature as to show incompetency when the 
will was exeeuted, it amounts to nothing." 

See, also, Clifton v. Clifton, 47 N. J. Eq. 228, 241, 21 Atl. 333 ; White 
V. Starr, 47 N. J. Eq. 244, 258, 20 Atl. 875; Bennett v. Bennett, 50 N. 
J. Eq. 439, 445, 26 Atl. 573; Lee's Case, 46 N. J. Eq. 193, 201, 18 Atl. 
525; Chrisman v. Chrisman, 16 Or. 127, 137, 18 Pac. 6; Eastis v. Mont- 
gomery, 95 Ala. 486, 11 South. 204; Wilson v. Mitchell, 101 Pa. St. 495, 
502; Hovey v. Chase, 52 Me. 305, 316; Eusling v. Rusling, 36 N. J. 
Eq. 607; Burt v. Quisenberry, 132 111. 386, 394, 24 N. E. 622; In re 
Hall's Will (Surr.) 24 N. Y. Supp. 864; Horne v. Horne, 9 Ired. 99, 106; 
MoflQt V. Witherspoon, 10 Ired. 185, 191; Brinkman v. Eueggesick, 
71 Mo. 553; Francis v. Wilkinson, 147 111. 378, 35 N. E. 150; Carter 
V. Dixon, 69 Ga. 82, 89; Wilkinson v. Sherman, 45 N. J. Eq. 413, 18 
Atl. 228; Hoban v. Piquette, 52 Mich. 346, 17 N. W. 797; Taylor v. 
Cox, 153 III. 220, 225, 38 N. E, 656; Knox v. Knox, 95 Ala. 495, 503, 
11 South. 125. 
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In 1 Devl. Deeds, § 68, the author says: 

"But, although it may be uncertaln that the mind of the grantor was In ail 
respects sound, still, if he has sufflcient ability to exécute and deliver a deed, 
understanding the considération that he is to receive, and the nature of the 
transaction in transferring his title to "another, It is considered that his mlnd 
is sufficiently sound to render his deed valld." 

After an examination of ail the authorities cited by the re- 
spective counsel, and a careful considération and review of ail the 
évidence upon this point, with ail the pros and cons, the mind of the 
court is irresistibly led to the conclusion that Mrs. Garcelon was 
of Sound mind and disposing memory, and that she had sufflcient 
njental capacity to exécute any deed or other document ïhe tes- 
timony is overwhelmingly in favor of this conclusion. In ail of her 
many business transactions she exercised intelligence and sound 
judgment and discrétion. Her mental capacity was certainly equal 
to, if not far above, the average people of her âge, and was much 
stronger than that of many of the persons declared to be sufflcient 
in several of the authorities which hâve been ref erred to. 

3. Were the con voyances in question obtained from Mrs. Garcelon 
by fraud or undue influence? 

Before proceeding to notice the spécifie points relied upon by de- 
fendants to establish the affirmative of this proposition, or to re- 
view the évidence bearing in any mannér upon this question, it 
is deemed proper, first, to ascertain generally what constitutes un- 
due influence sufflcient to authorize the court to annul a conveyance. 
In Conley v. NaUor, 118 U. S. 127, 184, 6 Sup. Ct. 1005, the court 
said : 

"The next and last ground aUeged for annulling the deeds Is that Nailor 
was induced to make them by the fraud and undue influence of the défend- 
ant. The ground upon which courts of equlty grant relief in such cases 
is that one party, by Iniproper means and practices, has gained an unconsclon- 
able advantage over another. The undue influence for which a will or deed 
wlU be annulled must be such as that the party making it has no free will', 
but stands in vinculis. 'It must amount to itorce or coercion, destroying 
free agency.' Btulz v., Schaeffle, 16 Jur. 909. See, also, Williams v. Goude, 
1 Hagg. Ecc. 577; Armstrong v. Huddleston, 1 Moore, P. C. 478. In Eckert 
V. Flowry, 43 Pa. St. 46, it was said by Strong, J.: 'Now, that is undue 
influence which amounts to constraint, which substitutes the will of another 
for that of the testator. It may be either through threats or fraùd, but, 
however exercised, it must, in order to avoid a will, destroy the free agency 
of the testator at the time when the instrument Is œade.' The rule upon this 
subject was thus stated in Davis v. Calvert, 5 Gill & J. 269, 302: 'A testa- 
tor shall enjoy full liberty and freedom In the making of his will and possess 
the iK>wer to withstand ail contradiction and control. That degree, therefore. 
of importunity or undue influence which deprives a testator of his free 
agency, which is such as he is too weat to resist, and will render the in- 
strument not his free and unconstrained act, is sufflcient to invalidate it." 

Substantially the same views were again expressed by the same 
court in Mackall v. Mac'kall, 185 U. S. 167, 172, 10 Sup. Gt. 703; 
and are to be found in many décisions. Bulger v. Eoss, 98 Ala, 
267, 270, 12 South. 808; McDaniel v. Crosby, 19 Ark. 533, 551; Mc- 
CuUoch V. CampbeU, 49 Ark. 367, 371, 5 S. W. 590; Goodwin v. 
Goodwin, 59 Cal. 562; In re Langford's Estate, 108 Cal. 609, 41 
T'ac. 701; Rutherford v. Morris, 77 111. 398, 412; Sturtevant v. Sturte- 
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vant, 116 m. 340, 354, 6 N. E. 428; Schmidt v. Scîimidt, 47 Minn. 
451, 457, 50 N, W. 598; Society v. Loveridge, 70 N. Y. 387, 394; 1 
Devl. Deeds, § 84; Brick v. Brick, 43 N. J. Eq. 167, 10 Atl. 869; 
Knox V. Knox, 95 Ala. 495, 503, 11 South. 125. 

The oral évidence in this case must be considered, weighed, and 
measured by thèse raies in order to enable the court to détermine 
whether or. not Mrs. Grarcelon was induced to exécute the instru- 
ments by the undue influence of the trustées, Stephen W. Purington 
and John A. Stanly, or either of them. Upou this question, as well 
as others, the life, history, acts, motives, and gênerai conduct of IVIrs. 
Garcelon is to be kept constautly in view. Her physical condition, 
feebleness, and wealmess of body, and thé state of her mind must not 
be overloolied. Ail of her surroundings, with the heavy burdens and 
duties imposed upon her by the provisions of Dr. Merritt's will, her 
relation with her relatives, and her desires and wishes conceming the 
disposition to be made of the vast property left to her. It is the 
duty of the court, under the légal principles hereinbefore announced, 
to espècially look at and cousider what the facts are which existed 
at the tinie of the exécution of the instrument sought to be set aside. 
With thèse gênerai commenta the testimony relative to the alleged 
undue influence of Stepheu W. Purington and John A. Stanly will 
be reviewed. 

Stephen W. Purington was a relative of the family. He had lived 
in the house as Dr. Merritt's confldential friend and agent, and was 
manager of his property and business affairs for a few years before 
the doctor's death, and thereafter he continued in the same relation 
for Mrs. Garcelon up to her death. He was about 60 yearS of âge, 
— a crusty, penurious old bachelor. He was exceedingly economical 
and close in money matters; was perfectly satisfled with his salary 
of $125 per month; was constantly endeavoring to decrease expenses 
and increase the revenues of the estate. He was loyal to his employ- 
eurs, a faithful manager of their property, a trusted friend, and an 
honest man. Was Mrs. Garcelon under the fear and subject to the 
mental subordination of Stephen W. PuringtonT Was she at ail 
times controlled by him? Some of the witnesses seem, no doubt, 
conscientiously and honestly, to entertain this opinion. Mrs. Dargie 
testifles that Mrs. Garcelon did not seem to be mistress of her own 
house; that "she was afraid of Mr. Purington"; that "she was well 
under subjection. * • » i think Mr. Purington had her pretty 
well under his thumb." Mrs. Wiand gives a conversation with Mrs. 
Garcelon about money matters, and testifles that Mrs. Garcelon said: 
"I hâve to be a little cautious about drawing money. I hâve Stephen, 
— he finds a great deal of faùlt with my drawing money so much, and 
I hâve to be a little careful." And from this and other conversations 
the witness said that Mrs. Garcelon seemed "to be governed alto- 
gether by the advice of Mr. Purington." Several of the witnesses 
testifled that Mrs. Garcelon never wanted to talk about the boys — 
the nephews — when Stephen was présent; that Stephen did not favor 
the boys; and that Mrs. Garcelon always, when not in his présence, 
spoke kindly of them. Stephen Merritt (father of Harry P.) testifles 
that he had a conversation with Mrs. Garcelon in which she said : 
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" 'What do you thlnli? Fred wants to borrow $1,600 of me, and did aot 
■want to let Steve know.' Sbe sald, 'I told hlm that I could not do that, but 
I would let him know the next day.' I asked her, 'Did you let Pred hâve the 
money?' She shoot her head, and sald, *No; Stephen would not listen to it.' 
She often would say, 'I don't know what I should do If it was not for 
Stephen. If anything should happen to Stephen I don't know what I should 
do.' " 

Mrs. Mary T. Purinton (wife of Capt. Frank), in reply to the 
question, "TVTiat was the attitude or bearing of Mrs. Grarcelon towards 
Stephen Purington?" said, "I thought she was a little afraid of him 
when it came to money." The instances she gave for her belief were 
to the effect that, when Mrs. G-arcelon bought things, she would say, 
"Don't tell Stephen, because he will think I am extravagant;" that 
when she gave money to the cook or coachman, she would say, "Don't 
say anything to Stephen, because he thinks they axe more than paid 
now." When one of the carriage horses was sick, a veterinary sur- 
geon was called in to treat him, and when the bill for services was 
presented "Stephen thought it was dreadful to pay it, — thought it 
was extravagant." At another time, when the horse was sick, Mrs. 
Garcelon sent for the surgeon, but said, "Don't say anything to 
Stephen, because he will think it is money thrown away." This wit- 
ness mentions other things indicative of Stephen's gruff manner 
and penurious habits, — "once, at the table, when he sat down, he 
thought it was rather extravagant to hâve two turkeys; and at 
another time, at supper, among other things, we had a beefsteak, and 
no one touched it, and he thought it was rather extravagant to buy 
the best of beefsteak to feed Chinamen on." His manner was gruff, 
but Mrs. Garcelon "never took any notice, except to look up at my 
husband, who sat opposite to her, and wink both eyes at him," and 
afterwards said, "Stephen is peculiar." 

One other incident, alluded to by this witness, wUl be noticed. 
On one occasion, in her présence and in the présence of Mrs. Eleanor 
Purington, Stephen came into the room, and said : 

" 'Didn't you say you wanted some money, Mrs. Garcelon?" She says, 
'ïes, Stephen.' He says, 'How much do you want?' And she says, 'A couple 
of hundred will do me.' And Mrs. Purington speaks up, and says, 'A couple 
of hundred will do me, toc' I says, 'If you are supplylng the ladies with 
money, I will take a couple hundred, to.' And he says, 'It is as much as 
I can do to supply Mrs. Garcelon with money. It is llke pouring it down a 
rat hole, glving it to her.' " 

This was said, as the witness thought, in an insulting and indig- 
nant manner. 

Mrs. Eleanor Purington was more positive and emphatic as to 
what she would hâve done if she had been in Mrs. Garcelon's place. 
After Mrs. Frank Purinton and Stephen had left the room, this 
witness said: 

"'Mrs. Garcelon, why do you aUow Stephen to speak that way to youî' 
She sald, 'Oh, Nellie, that is just his way of speaklng.' I said, 'I think he is 
very impertinent. If I were you, * • • and Stephen Purington spoke 
that way to me, and he was my man of business, he would not speak that 
way to me the second time. He would get his walking papers right then 
and there.' To ail this Mrs. Garcelon slmply replled. 'Oh. Stephen Puring- 
ton don't mean anything.' " 
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Tlie wîtness continuing saîd: 

"I eonsid'ered he was very Impertinent, dictatorial, and overbearlng to Mrs. 
Garcelon. It was no way for hlm to speak to her, and, had' I been Mrs. 
Garcelon, he would hâve left rlght then and there. The Court: No mistake 
about that? AV No, sir." 

TMs witness f urther testifled : 

ïhat she did "not consider Mrs. Garcelon a flrm woman, but a stubborn 
woman. * • ♦If you talked nlcely to her, and had a pleasant, niée way. 
you could induce Mrs. Garcelon to do a gréât deal. But if you bossed,— 
not bossed her, exactly— The Court: Trled to pry into her business? A. 
Yes; and wanted to advlse her, and say so and so, and so and so, she would 
not take It. * * * Q. Could any one influence Mrs. Garcelon? A. If they 
could do it in the right way, they could; * » * being pleasant and def- 
erential to her: 'Don't you think it would be nice?' 'Don't you think it 
Would be the way to do?'— a Uttle flattery; a little délicate attention." 

Thèse and other witnesses thought that Stephen had his own way 
in everything. This was ah honest mistake on their part. They 
did not know Stephen as well as Mrs. Grarcelon did. The record 
shows that she knew him well, conflded in and trusted him. He 
was her right-hand man. She did not know how she could get 
aloiig without him. She knew his ways, — that he was very econom- 
ical in money matters, and somewhat peculiar about many things, 
gruff and unpleasânt, at times; but she never paid any attention 
to thèse eccentricities. She knew, with ail his faults, if faults 
they were, that he could be trusted; that he was at ail times 
faithful to her; and that he was an honest and absolutely reliable, 
conscientious man. This is why she let Stephen hâve his own way 
in many things. It was often convenient for her so to do, es- 
pecially in regard to money matters. As a matter of fact, he did 
not hâve his own way in everything. This is especially true with 
référence to Miss McGlellan. He was not on speaking terms with 
her. He thought, after the doctor's death, that she ought to be dis- 
eharged. Mr. Taber, a witness for défendants, had a talk with him 
upon this subject, in which he gives Stephen's ideas in the follow- 
ing ans*er : 

' "After thè doctor died, he told me, one day, that if Mrs. Garcelon had 
allowéd hini to take charge of Miss McClellan, he would hâve her eut of the 
house In lëss than 24 hours." 

But Mrs. Garcelon said she should hâve a home as long as she 
lived, and she kept her promise. Again, Stephen disliked the 
coachmap, He did not want Mrs. Garcelon to keep him. But Mrs. 
Garcelon did keep him. She had her way. The day after she was 
buried tl^e coachman was discharged. Frank Purinton was asked 
as to which one, Stephen or Mrs. Garcelon, dominated the other: 
, ''Q. When you did see any opposition between them, what would be the 
outcome of the matter? Which would give way? A. He would glve way." 

And then he stated an instance, about the repairing of a house 
for one of the tenants, when Stephen gave way, and as another évi- 
dence of the correctness of his previous testimony, he said that 
Stepheû told him that "he hated the boys [nephews], and, if he 
could hâve had his way, they should never hâve had a dollar of 
the doctor's money. He advised Mrs. Garcelon to flght it." But 
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Mrs. Garcelon felt f riendly to the boys, notwithstanding their tlireats 
to contest the doctor's will, and she favored the compromise, and 
carried it ont. 

It is unnecessary to further refer to this kind of testimony. 
Mention has only been made to that offered by the défendants. 
Other matters appear in other portions of this opinion. The en- 
tire testimony shows clearly that there was no fraud or any undue 
influence upon the part of Stephen W. Purington. He was abso- 
lutely unselflsh. He never used or tried to use his position, or 
any influence which he may hâve had, for the purpose of securing 
any favor or advantage for himself. The charge against him is 
absolutely nnfonnded. 

The main reliance of the défendants to establish fraud and un- 
due influence consists of an attack upon the acts and conduct of 
Judge Stanly m connection with the entire transactions involred 
in this litigation. It is earnestly contended that his was the domi- 
nant mind tliat controlled, directed, and governed Mrs. Garcelon 
in the exécution of the instruments ; that it was his wishes, not hers, 
that found expression in ail the documents; that she was but as a 
child compared with his great strength of mind, and gave way to 
his desires and his interests, and was solely nnder his influence; 
that he was "a man of remarkably strong force, of determined, 
masterful personality, a man of power, a leader, one who dominâtes 
wherever he is, one whose every act before this court and concern- 
ing this trust was the dominating spirit." In the light of the 
many charges against him, it will be well to first inquîre and 
find out what his conduct was. How did it happen that he was 
called upon to draw up the documents? What did he do? How 
did he do it? Why did he consent to act as trustée? What were 
his motives? What advice did he give? What salary did he re- 
cel ve? Did the idea of conveying the property which Mrs. Gar- 
celon possessed to the collège or to the hospital originate with 
him? Did he at any time exercise any undue influence, or any in- 
fluence, over Mrs. Garcelon, which induced her to convey any of the 
property to charitable uses or purposes? 

As every act performed by him has been seriously questioned 
and his motives impugned, it is but a simple matter of justice that 
a synopsis of his testimony, which was taken by déposition at 
the instigation and on behalf of the défendants, and which they 
now seek in a measure to deny and overthrow, should be consid- 
ered at the outset. But, first, as to the character of Judge Stan- 
ly, as shown by the testimony. John A. Stanly is a native of 
North Carolina. He had been engaged for nearly a quarter of a 
century in the active practice of the law in the state of California. 
He was the senior member of the law flrm of Stanly, Stoney 
& Hayes, each of whom stood well and high in the profession. 
The flrm had a larg.^ and valuable clientage. Judge Stanly is 
a man of wide and extended expérience. His légal ability and 
Sound Judgment are unquestioned. He is a man of strong and 
flxed opinions, settled convictions, and great strength of mind and 
wiil power. He was a near neighbor and close friend of Dr. Mer- 
V.75F.no.6— 32 
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ritt during his lifetime, a Tisitor at his house, and upon friendly 
relations with him; and after Ms death he maintained the same 
kind and friendly relations with Mrs. Garcelon, as her neighbor 
and friend. Dr. Merritt died in August, 1890, leaving as his heirs 
at law his sister, Mrs. Garcelon, the widow of the late Dr. Seward 
Garcelon, and two nephews, James P. and Frederick A. Merritt. 
After making a number of bequests, the twenty-second clause of 
his will reads as follows: 

"I glve and bequeath ail the rest, residue, and remalnder of my estate, real 
and Personal and mixed, of every name and nature, to my sister, Mrs. C. M. 
Garcelon, * * * one-half of the Income of whlch * * * to be devoted 
to such charitable uses and purposes as she may eleet for the perlod of 
ten years." 

The twenty-third clause reads as follows : 

"I will, devise, and direct that if any legatee or devlsee named in this will 
should in any way contest thls, my last wlU and testament, or prevent and 
hlnder its exécution, they shall forfeit ail clalm upon my estate under this 
wlU, and in that event I hereby revoke any bequest or devise made to said 
legatee or devisee." 

By the terms of this will he gave Frederick A. Merritt a note 
of |4,000 and an annuity of |300 a year for 10 years, and to James 
P. Merritt an annuity of $500 per year for 10 years. Being dis- 
satisfled with thèse provisions, they threatened a contest. It is 
with référence to this matter that Judge Stanly ârst appears. 
Upon request he called upon Mrs. Garcelon in the month of No- 
vember, 1890. Judge Hamilton, who was then the attorney for 
Mrs. Garcelon, and Judge Lawton, who was one of the executors 
of Dr. Merritt's will, were présent. The substance of the conver- 
sation that then took place is given by Judge Stanly as follows: 

"I repeated to Mrs. Garcelon that I had come, not as an attorney, but 
simply as her neighbor and her friend, to give her any advlce that I was 
capable of giving. And she told me that what she wanted to consult me 
about was the advlsability of compromising this threatened contest upon the 
part of the nephews. » • * i aslied her what her disposition about the 
matter was, and she said that there were no grounda for the contest; * * * 
that they were threatening her with suit; • * * that Judge Hamilton and 
Mr. Lawton had both advlsed her not to compromise with them, — not to glve 
them anythlng. They both spolse up and confirmed that, and said there was 
nothing to be compromlsed, nothing to settle, and no grounds for contesting 
the doctor's will. I told her that I agreed with her and them as to the want 
of grounds to contest, but that stiU my judgment was that she ought to com- 
promise and settle with them; that my judgment was based upon the fact 
that she was a very old lady, * * » that if she went Into a contest it 
would probably last as long as she llved, and she would hâve no opportunity 
of carrying ont the bequests. * • * She said: 'Well, I agrée with you, 
but if I glve them anything, they know nothing about the value of money, 
and they will squander it, and they will be robbed of It before it has time 
to do them any good whatever.' I said: 'Mrs. Garcelon, It Is your property, 
and. If you glve them anythlng, you can give it upon such conditions as you 
please. You can put what you glve In trust, so that they can only get the 
Income of it, and you can thereby secure to them a comfortable living, or an 
ample Income, as long as they may live.' She said: 'Well, if I can do that, 
I will do it, I will give them something.' When she wanted to linow how 
much I thought she ought to give them, I told her that their claim was for 
one-half of the estate; that of course a compromise meant a concession from 
that clalm. * • ♦ There was a good deal of talk to the same effect, Judge 
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Hamilton and Mr. Lawton malntalning their position that It was a fruitless 
contest, admitting the force of my vlews as to the ineonvenience of It, and 
the possible resuit, the old lady's death, etc., and she came to the conclusion 
that she would compromise and settle. At that point I got up, extended 
my hand to her, * * * and said, 'Good evenlng, Mrs. Garcelon, and I am 
very glad that you hâve come to this conclusion.' And I started to the door. 
* * * Judge Hamilton spoke up, and said: 'Judge, one minute. You are 
an Intima te friend of W. W. Foote, and if there is going to be any negotiating 
done hère, you ean do It very much better than I can, and I wish you would 
undertake it, and do it.' I said: 'No, I don't want to make any negotiations. 
Œ hâve come hère and glven Mrs. Garcelon the best advice I knew how to, 
and I suppose that is aÙ Mrs. Garcelon wants of me.' Judge Lawton joined 
him in the request that I would open the negotiation with Mr. Foote. Mrs. 
Garcelon entreated me to do it, and very reluctantly I consented. At the end 
of the conversation I got up and started to leave, and Mrs. Garcelon x;ame out 
of the bUliard room with me. * * * She said: 'Judge, thèse boys are con- 
testing my brother's wlll. I do not want them to contest mine; and I want 
you to flx it, if possible, so that they cannot contest my will after I am dead.' 
I said: 'Mrs. Garcelon, I will try it and see what can be done.' » • * 
I forgot to mention another matter that occurred in the interview with Mrs. 
Garcelon. After I had consented to act as negotiator for them, the question 
arose as to how much should be offered them. It was suggested by one of 
the gentlemen présent that they should be offered twenty thousand or twenty- 
five thousand dollars; that their clalms could be bought for that easily 
enough, and he thought he could do it. I told him: 'Very weU, then; you 
had better go and do it. But if I am golng to negotiate the matter, it has 
got to be upon a basis of giving them somethlng which will be substantial, 
and commensurate with their claim,— something that Is commensurate with 
their position as nephews of Dr. Merritt; and If any petty llttle sum is to be 
offered to them you can do It yourself.' And it was at last agreed that I 
should offer them two hundred and flfty thousand dollars In money and 
property." 

This testimony is uncontradicted. Judge Lawton was called as a 
wituess by the défendants, and testified upon other points, but there 
was no déniai as to this conversation. Judge Hamilton was in court 
dnring the trial, but was not caUed as a witness by either side. 

A meeting was had between Mr. Foote, representing the nephews, 
and Judge Stanly. With référence to their flrst meeting, Judge 
Stanly said : 

"I told Mr. Foote: 'I am authorlzed to open a negotiation with you to set- 
tle the clalms of thèse nephews of Dr. Merritt to their interests in hia estate, 
upon two conditions, which must be accepted as the basls of ail of my nego- 
tiations, for my authority is llmited by them: First, that any property or 
maney which Mrs. Garcelon gives • * » ghall be conveyed in trust, so 
that they can only spend the Income of it; and, second, that provision shall 
be made by them which will secure Mrs. Garcelon or her estate from any 
attack or contest upon their part of any disposition which she may hereafter 
make of any of the rest of this property derlved from Dr. Merritt's estate.' 
He accepted them promptly." 

The negotiations were carried on at several meetings. Mr. Foote 
declined to accept the $250,000, and Mrs. Garcelon authorlzed Stanly 
to offer 1500,000, which he did. This proposition was accepted, and 
on November 15, 1890, the Knowles trust deed was executed, and the 
compromise, papers signed. The record shows that both of the 
nephews fuUy understood ail of the conditions embraced in the com- 
promise papers, and so did Mrs. Oarcelon, and ail of them at that time 
were fuUy satisfied. W. W. Foote corroborâtes the testimony of 
Judge Stanly with référence to this compromise. 
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After this settlement was made, at a meeting between himself and 
Mrs. Garcelon, the folio wing conA^ersation oceurred: 

"She said: 'Now, I suppose I can do what I please wlth the rest of my 
property.' I told her: 'Yes, Mrs. Garcelon; but better not be lu any hurry. 
Xou had better walt and take plenty of time to eonsider. You are in no 
trouble now, and it must give you a good deal of trouble to know how to 
dispose of this estate.' She said: 'No; I hâve made up my mlnd what I 
want to do wlth it. I want to glve some f ew legaeies [as she called them] to 
some of my friends and relatives dowu East. • * * i want to give my 
real estate hère to establlshing and malntaining the hospital which you and 
Samuel talked about In my présence three or four months before he died, 
so that they can spend the income of It for the support of that hospital. The 
Personal property I want to give to the Bowdoin Collège,— ail after what I 
give in the few legaeies.' She asked me if I would not write her will. I 
told her: 'No, Mrs. Garcelon, you must get Judge Hamilton to do that; and 
if Judge Hamilton needs any help from me, if I can be of any assistance 
to him at ail, I will gladly render it. But you had better take some time to 
«onsider about this thing, and know just what you are going to do before 
you start. You are in no hurry about it' " 

With référence to the conversation with Dr. Merritt, alluded to by 
Mrs. Garcelon, Judge Stanly first gives a prior conversation with. Dr. 
Merritt, when the doctor said: 

" 'I want to talk wlth you about a hospital which I propose to build and 
endow, if I can, and I want you to help me to formulate it.' I asked him, 
'How can I help you, doctor?' He said, 'I do not want to glve my money 
for the beneflt of paupers. Ail of my property is taxed for their support now, 
and will be, into whosoever hands it goes. I want to establish a hospital 
that will be a scientiflc Institution, where the récipients of its benefits will be 
people who need the services of such an Institution, but who are not pau- 
pers.' I told him I thought we could flx that, and I asked him, 'What amount 
of money do you want to give for this?' He said, 'I want some of your ex- 
périence. You were a director, jfor a great many years, out hère at the deaf , 
dumb, and blind institution. How much did it take there to take care of 
those people,— how much per capitaî' I told him, accordlng to my memoi-y, 
which I now forget, and he s.aid, 'Now, I want to glve a few vei-y small 
amounts of money to several of my relatives and friends, but I want to pro- 
vide an ample income for my sister, as long as she lives, and I want to dévote 
the rest of my fortune to that' " 

About a week after this conversation one of the members of 
the Merritt household told Judge Stanly that Dr. Merritt wished 
to see Mm, and the conversation that Mrs. Garcelon referred to as 
having oceurred between the judge and Dr. Merritt is given as fol- 
lows by Judge Stanly : 

"I went up and found the doctor and Mrs. Garcelon in the biïUard room, 
and he asked me, 'Well, what hâve you thought about this?' I told him 
that he could provide for the récipients of the benefits of this charity, so 
as to exclude paupers, without any difficulty, but that the chief diliieulty 
lay in the fact that he wanted to do It by will, and that he could not dispose 
of that much of his estate for charitable purposes by will. He said that 
his sister was the only person Interested, and that she would not object to It. 
And she * * * said: 'No, I wHl gladly Join you, Samuel, in anythlng of 
the kind that you want.' But I suggested that somebody else might object, 
and I said, 'Thèse nephews of yours, they can object to your doing It by will.' 
He got a little excited, used some pretty rough language, and we talked 
there half an hour back and forth about this hospital scheme, and I told him 
that he could do it, but that he would hâve to do it by deed,— that he would 
hâve to convey his property. I told him he could convey it so that he could 
retain the income of it for his own uses, if he wanted to; and his reply to 
me was, 'I will be if I pull off my boots before I go to bed.' " 
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After th.e compromise trust deed had been executed and deliv- 
ered to Capt. Knowles, Judge Stanly testifled that Mrs. Garceion 
then said: 

" 'Well, Qow I can go and do what 1 want to do with the rest of my prop- 
erty, can 17' I told her, 'Yes, madam.' She asked, 'What is this that y ou 
hâve been telling Judge Hamilton, that I ought to do this by deed instead 
of by will? He bas told mp that you had advised that I make my disposi- 
tion of it by deed instead of by will. What does it mean?' I tried to explain 
to her as well as I eould the advantages of making it by deed instead of 
by will; * * * that she could dispose of her entire property for chari- 
table purposes by deed, and could only dispose of one-third of it to chari- 
table purposes by will. I explained that to her as f ully as I knew how, until 
she got to understand it. She then said, 'Well, when can you write that 
deed for me?' I said, 'Well, Mrs. Garceion, you must call on Judge Hamilton 
to Write that deed, and not me. Judge Hamilton is your lawyer, and you 
tell him what you want to do with your property, and if he needs any as- 
sistance or any help in this matter, let hlm come to me, and it will give me 
great pleasure to help him; but It Is not right or proper that you should go 
behind him, and get me to draw this deed.' She replied, 'I want to haye 
uothing to do with Judge Hamilton. He and Stephen hâve fallen out,— they 
do not agrée,— and what 1 am golng to do with it I want to keep secret.' 
■* * ■* I told her * * * that Judge Hamilton and ail lawyers knew the 
value of a cllent's confidence; that she could not flnd a lawyer who, if she 
said that she wanted this kept secret, would expose it. *'*''' I discussed 
it with her for half an hour or more. • ♦ • i advised her to send for Judge 
Hamilton and talk with him about it." 

AU of the conversations with. Judge Stanly, with a few excep- 
tions, when Stephen Purington was brought in, were studiously, 
purposely, and intentioiially on her part coniined to Judge Stan- 
ly and herself. She wanted and insisted that the whole matter 
should be kept secret, and was désirons of even keeping the mat- 
ter from Stephen. On the 22d day of February, 1891, Mrs. Garceion 
called Judge Stanly in, and expressed her désire to flx the mat- 
ter up, and he again eamestly urged upon her to restore friendly 
relations with Judge Hamilton, and get him to draw the papers. 
Faiiing to get her consent to do this, Judge Stanly told her that 
he would try and do what she wanted. She repeated her désire 
to give her real estate to the establishment and support of a hos- 
pital, and her personal property to Bowdoin Collège. Judge Stan- 
ly explained to her that the laws of the state in regard to trusts 
provided for trusts of real estate for certain spécial and specified 
purposes only; that she would hâve to give the property to be sold 
and the proceeds to be paid to the. trustées. He advised her that, 
instead of dividing the property as she proposed, it would be bet- 
ter to divide it in some other way; that it would be better to give 
to Bowdoin Collège the same proportion of the value of the es- 
tate that the personal property bears to the whole. This was 
agreed to, and Stephen was called in, and he flgured it out that 
there was six-tenths real property and four-tenths personal prop- 
erty, and it was from his estimate that the division between thèse 
institutions was made. The conversation with référence to this 
subject lasted ail day. Mrs. Garceion, in reply to the question 
as to what individuals she wished to give money to, handed over 
a list of names and the amounts to each, and it footed up less than 
|G0,000. The estimated value of the property was $1,250,000. 
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$400,000 was to be given to the collège, and $600,000 to the hos- 
pital, and |250,000 to her relatives and friends. Judge Stanly 
advised her to call in Stephen and revise the list. Stephen men- 
tioned several relatives not on the list, and she was requested to 
ascertain the names of others, because nothing coùld be done un- 
til the full list was fumished. Additions were made from time 
to time during the week, but the amount f-ell short of the sum that 
she had agreed upon. Suggestions were made to increase the 
amounts. When some small amounts were mentioned she said 
"that she and her husband lived for thirty odd years in Maine, 
that they had lived respectably, kept house, and entertained com-, 
pany as well as any of their neighbors, and no single year had they 
ever spent |500 a year." Nevertheless, she commenced increas- 
ing the individual amounts, and got it up to about |100,000. In- 
terviews were had every evening. Some of thèse interviews show 
clearly the strength of Mrs. Grarcelon's mind, and exhibit her strong 
will power and indépendance. At one time Judge Stanly said : 

" 'Now, Mrs. Garcelon, are you sure that you hâve not forgotten somebody?' 
She said In reply, 'Well, you evldently think that I hâve forgotten somebody. 
You are referring to Miss McClellan, arc you notT I told her, 'Yes, that 
was just exactly what I had in my mind.' She said, 'It is intentional. I 
hâve not omltted It. She has got enough from my brother's estate. Don't 
you think so? I told her, 'No, I dld not think so,' and went on and told her 
the reason -why I did not think so." 

Thèse reasons are given at length in the testimony. It was an 
impassioned, earnest appeal, backed up by a strong argument for 
justice to be meted ont. The reasons, at first blush, would seem 
eminently sound and unanswerable. But Mrs. Garcelon immedi- 
ately, and with equal earnestness, combatted the argument of 
counsel, and insisted that her brother had done "everything that 
was just and right." She detailed the facts in a very strong man- 
ner, and declined to change her mind. Other appeals for an in- 
crease were in two cases more successful. Stephen W. Purington 
urged that she should raise the sum of |2,000 given Harry P. Mer- 
ritt. She flrst raised it to |5,000, but upon further appeal by 
Stephen she raised it to |10,000, and then said, "Make Frank Pur- 
inton's $10,000 instead of $2,000." This was the only time Stephen 
W. Purington made any suggestions, Judge Stanly, when the 
name of Miss Minnie Dyer was called, to whom she had given $2,000, 
spoke highly of her character, and Mrs. Garcelon said: "Give her 
$5,000. • » « I cannot give her $5,000, without giviug Mrs. 
Gordon $5,000; so make both of them $5,000." 

The list was flnally completed in the early part of March, and a 
typewritten draft of the deed of conveyance and déclaration of 
trust was then given to Mrs. Garcelon. The bill of sale was not 
then drawn up. Mrs. Garcelon from the first insisted that Stephen 
W. Purington should be one of the trustées. She wanted Judge 
Stanly to act as the other. He repeatedly declined, and at one 
interview with her stated that he would not act for $50,000, — 
that he could not afiord to accept the position. He named five or 
six représentative men that he thought would be satisfactory 
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trustées, and left their names with Mrs. Garcelon, so that she 
could take her choice. Final ly, on the 20th of April, 1891, Stephen 
came as a messenger for Mrs. Garcelon, and after stating to Judge 
Stanly that she thought $50,000 was too much to pay to any one 
to become a trustée, that she would not listen to anybody else being 
appointed, and that he was authorized to ofler him |25,000, Judge 
Stanly tèstifled: 

"I told him I could not do It; that it was altogether too little; that It 
would cost too much of a sacrifice upon my part. And during the talk he 
sald: 'Well, if you will take the $25,000, you may hâve ail the commissions,— 
ail of the compensation that the trustées get for adminlsterlng this trust,— 
with the exception of $125 a month to me, the same compensation that I 
hâve been getting from Mrs. Garcelon, and from Dr. Merritt for two or three 
years.' I told him I did not want any of hls compensation, and did not want 
to take it away from him. He sald, 'I am willing to do that.' After consid- 
érable talk about it, I told him, 'Ail right, if Mrs. Garcelon will hâve it so, 
I will accept it; but it must be with the distinct understanding that I am 
going to glve no attention whatever to the détails of this business. It Is 
entirely foreign to me. I am willing to act as your adviser in the matter, 
to come and relieve you of responsibility as to what to do and how to do 
It; but as for making collections and keeping money and * * * accounts, 
I will hâve nothing to do with it' " 

The documents were executed by Mrs. Garcelon, and delivered 
to the trustées April 21, 1891. It is true, as before stated, that 
Mrs. Garcelon did not name ail of her relatives. Can it be said 
that this furnishes any ground for setting aside the transaction on 
the ground of undue influence? Certainly not. The tmth is that 
no dominating mind of any person caused her to overlook any of 
her relatives or friends. 

It appears from the testimony that Mrs. Garcelon, at varions 
times, executed three différent wills. One drawn up by Judge 
Hamilton, and signed by her in September, 1890; one drawn by 
Judge Stanly, August 12, 1891; and another, November 18, 1891. 
This last will was afterwards probated. It was the same as the 
second, except it substituted the name of Harry P. Merritt for 
Frank Purinton. Much stress is placed upon the fact that the 
will which was drawn by Hamilton did not make any mention of 
any collège or hospital. It having been drawn so soon after Dr. 
Merritt's death, it is claimed that, if he had made any request or 
expressed any désire to hâve his property given to the hospital 
or collège, it would hâve found expression in that will. The will 
referred to was never probated. It bequeathed ail the property 
to Stephen W. Purington. The second clause therein reads as fol- 
lows: 

"It is my will that, so far as he may be able, he will carry out the pro- 
visions of the will of my deeeased brother, Dr. Samuel Merritt, and as to 
the rest and resldue of my said property and estate he will make such dis- 
position thereof among my kindred and other persons as he may choose, 
leaving him free to make such disposition thereof as he may deem proper, 
relying, as I do implicltly, upon hls good judgment and kind disposition to 
make a proper and équitable disposition of sald property, better than I could 
myself make, perhaps." 

And it is argued that this clause négatives, rebuts, and over- 
throws ail of the testimony of Judge Stanly and ail the other wit- 
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nesses concerning the subject of the hospital. It may, at first 
blush, seem strange that nothing about this hospital fund was 
mentioned in her will; but it must be remembered tbat Dr. Mer- 
ritt left ail the property to Mrs. Garcelon, knowing, as he evi- 
dently did, that she would endeavor to carry out hls wishes. It 
has already been shown that Mrs. Garcelon knew Stephen W. 
Purington, and conflded in and trusted him. She knew that he 
had no selflsh designs upon the property of the estate, and hence, 
entertaining such confidence, she simply said: "It is my will 
that * * * he will carry ont the provisions of the will of my 
deceased brother." 

But, in whatever light the language of this will may be viewed, 
it does not rebut or destroy the fact, testifled to by several wit- 
nesses, that Dr. Merritt had frequently expressed favorable views 
with référence to the building and endowment of a hospital, and 
that Mrs. Garcelon well understood his wishes in regard thereto, 
and expressed her intention to carry them out. The testimony of 
Judge Stanly as to Dr. Merritt's intention to found or endow 
a hospital is corroborated, inferentially at least, by the testimony 
of Dr. Southard, Dr. Buteau, Capt. Knowles, Mr. Bartlett, Capt. 
Simpson, J. F. Noyés, and Rev. Dr. McLean, each of whom testi- 
fled that, in conversations had with Dr, Merritt, he frequently 
discussed this subject, and expressed his intention to endow or 
assist in founding a hospital. Mr. Bartlett testifles that, one 
evening, about a year and a half before Dr. Merritt died, he was 
présent at his house, in company with Mrs. Garcelon, Miss Mc- 
Clellan, Capt. Knowles, and other neighbors whose names he could 
not recall; that the conversation led up to a hospital. He adds: 

"I took occasion then to ask hlm, to urge upon him, what I thought in part 
a duty,— at any rate, a privilège,— to bulld and endow a hospital for Oakland. 

* * * I sald to him that, as he was an educated physieian, and had abun- 
dant means, * • * that he was getting along in years, • • * it would 
be a good thing for the public if he would bulld and. endow a hospital, and 
that he was a man of a great deal of constructive ability as well as a good 
knowledge of medicine, and he knew exaetly what was wanted, that iie would 
hâve a great pleasure in building it, and that it would be hls monument. 

* * * He, to my surprise, instead of kicking, as he sometlmes did when 
propositions might be made to him, took it into serions considération. * « * 
He talked so clearly and so friendly with respect to the proposition that I 
was clearly Impressed he would bulld it in his lifetime, and said so to persons 
who were présent. * * * Q. Did Mrs. Garcelon take part in the conversa- 
tion on that occasion? A. She was at the time converslng partly • * * 
with Capt. Knowles and partly with some ladles ♦ * * at the other end 
of the room. * * * The conversation of Mrs. Garcelon ceased immediately 
when I began to talk to Dr. Merritt * * * I notlced that she seemed to nod 
an assent, but at some one point of the conversation, after, I thlnk, I pro- 
posed that he ought to buiid it, * * • she made a remark something llke 
this: 'Yes, Samuel, y ou ought to dô it' That was ail I heard from her at 
tihat time." 

Capt. Knowles, referring to this conversation, said: "Mr. Bart- 
lett's story hère yesterday was about as straight as I could get it." 

Rev. Dr. McLean had several conversations with Dr. Merritt on 
this subject. He urged substantially the same reasons as Mr. 
Bartlett. At one time Dr. Merritt gave an expression in regard 
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to tliis subject, which tends to explain why he did not act in tliis 
matter during liis lifetime. Dr. McLean testifles: 

"I remember on one occasion he said to me, 'That is ail very niée; but I 
tell you what it is, McLean, it is an awful hard thing for a man who has 
been seeing money corne in ail his life to let a big chunk of it go.' 1 said, 
'Yes, but if he gets a big chunk of satisfaction, it is a case of bargain and 
sale, is it not?' I said I hardly knew how he could bave more satisfaction 
than by doing something of that kind. He said, *That is so; it is a good 
scheme.' " 

Dr. Buteau testifles that Dr. Merritt drove ont with Mrs. Garcelon 
to look at the hospital grounds, and tlie subject was discussed in a 
long conversation, and that, as Dr. Merritt started to leave, he said, 
"Well, doctor, • • • when I am dead and gone, you will live to 
enjoy the beneflts of my hospital." Dr. Southard testifles that after 
Dr. Merritt's death Mrs. Garcelon conTersed with him upon this sub- 
ject. "She said that it had been one of the desires of the doctor to 
hâve the flnest hospital in the state, or on the coaat, in Oakland, and 
that she hoped she would live long enough to see it built." The tes- 
timony of the other witnesses were equaUy strong. 

But a complète answer to this vFhole matter is found in the fact 
that Judge Stanly never attempted to influence Mrs. Garcelon about 
the hospital scheme. It was her own idea, her own wish, her own 
mind, that controUed this matter, and she had the right to do as she 
pleased in the premises, and she did. 

So with référence to Bowdoin Collège. Judge Stanly had no 
motive in favoring that institution. The idea of anv gift to Bowdoin 
Collège did not come from him. The name given to this fund is indic- 
ative as pointing out the person who originated it, — the "Seward 
Garcelon and Samuel Merritt Fund," — rMrs. Garcelon's husband flrst, 
and her brother next. Mrs. Gordon testlfied to a conversation which 
she had with Mrs. Garcelon upon this subject about the time of the 
exécution of the trust, as follows : 

"She said that Dr. Merritt had left her a certain amount of money to give 
in charity, and she would rather put it into one thing, and she knew it was 
his désire to build a hospital In East Oakland, and so she was going to 
carry out that idea, and build a hospital. . And then she said she wanted 
to remember Bowdoin Collège, as her husband went there, — he graduated 
from there, and her brother too,— and that she should remember that." 

Two other circunistances ought to be referred to in this connection, 
not only as tending to show whose mind it was that controUed the 
various clauses in the instruments, but to conflrm the statement here- 
tofore made that Mrs. Garcelon was not controUed by Judge Stanly 
with référence to thèse charities. "V^Tien the collège donation was 
under discussion, Judge Stanly was anxious that the University of 
California should get something, and he suggested that it would be 
a good thing to give it at least one-half of the amount that she pro- 
posed to give to BoAvdoin Collège. Now, Mrs. Garcelon — this weak, 
sick, and feeble old woman, whom défendants claim had no mental 
capacity Avhatever, and who had no mind of her own, but was domi- 
nated over by Judge Stanly— spoke up at once and said : "No, when 
Samuel was régent there, they did not treat him well, and they shall 
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not kave a dollar." Mrs. Grarcelon had her own way. Bowdoin Col- 
lège got the money. Judge Stanly, in drawing the documents, car- 
ried ont her wishes, not liis own. Wititi référence to the hospital, 
Mrs. Garcelon had requested Judge Stanly to consult wlth Drs. Agard 
and Pinkerton. They objected to a certain clause in the déclaration 
of trust because it was broad enough to make it a lying-in hospital, 
and they understood that Dr. Merritt wanted it to be a scientiflc insti- 
tution. When thèse objections were made known to her, she refused 
to make any change, and said it was drawn up just as she wanted it; 
that she had been a doctor's wife, and knew, from her own personal 
expérience and knowledge of cases, that the treatment of the con- 
finement of mothers would be the "greatest kind act of charity." Her 
wishes controlled. 

It is argued that the trust is invalid because the relation of attor- 
ney and client existed between her and Judge Stanly, and that of 
principal and agent between her and Stephen W. Purington, and 
that she did not seek or obtain independent advice in regard to the 
exécution of the trust. Why did not Mrs. Garcelon obtain independ- 
ent advice? Whose fault was it that she did not? She had the 
opportunity to do so. Judge Stanly iusisted upon her going to her 
attorney and talking the matter over wlth him. But hère, again, 
his strong will power had to give way to her wishes. She wanted it 
kept secret. But it leaked out. Capt. Frank Purinton and his wife 
knew it, and they were members of the household when the trans- 
action was going on. Mr. and Mrs. Taber, her friends and neighbors, 
knew it, and talked with her about the worry and trouble it was 
giving her. Sereral others knew it. Mrs. G-axcelon had ample oppor- 
tunity to seek independent advice. She was not prevented from so 
doing by Judge Stanly or by Stephen W. Purington. 

The principle as to the necessity of seeking independent advice 
arises only in cases where the trustées or agents are seeking by the 
trust deed to obtain some advantage for themselves. Such is the 
case of Eoss v. Conway, 92 Cal. 632, 28 Pac. 785. There the défend- 
ant Conway was the pastor of the Roman Catholic Church of which 
Mrs. Eoss was a member, and her spiritual adviser. The court found 
"that a confidence was reposed in him by her, and that there existed 
on his part an influence and apparent authority over her, arising out 
of his relation to her as spiritual adviser, and that he took an unfair 
advantage of this influence, and used this confidence and authority 
for the purpose of procuring her to exécute the two deeds of trust" 
of her property for the beneflt of himself and of the church of which 
he was the pastor. It was in relation to such facts that the court 
correctly stated that. 

"The raie Is inflexible that no one who holds a ecnfidential relation towards 
another shall take advantage of that relation in favor of himself, or deal 
with the other upon terms of his own making; that in every such transac- 
tion between persons standing in that relation the law will présume that he 
who held an Influence over the other exercised it unduly to his advantage;" 
and that transactions of this character will not be uphold imless it be shown 
that the gratitor had Independent advice, and that his act "was not only 
the resuit of his own volition, but that he both understood the act he was 
Ûoing, and comprehended its résulta and effect." 
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The facts in some of the cases cited by défendants, notably in Cas- 
pari V. Gennan Church, 12 Mo. App. 293, and Ford v. Hennessy, 70 
Mo. 580, were substantially the same as in Koss v. Conway. Some 
of them were cases where the will was executed in extremis. They 
ail proceed, substantially, on the ground, as stated by Lord Chancel- 
ier Siigden, in Thompson t. HefEeman, 4 Dru. & War. 291, that : 

"A deathbed Is not the fit place nor the proper tlme at which a clergyman 
of any dénomination should look to hls own Personal Interest or seek to ob- 
taln the property of a dying man. On such an occasion, If a man has a tes- 
tamentary intention, and tlme allows, proper advlce should be obtalned. 
* * * Advantage should never be taken of a man's last moments in order 
to obtain disposition of hls property In favor of persons not connected with 
him by blood." 

In ail transactions of this character, when the spiritual adviser 
receives any advantage, courts of equity décline, as a gênerai rule, 
to enter into any investigation as to tlie extent to which hls influence 
was exercised. As was said by the court in Ross v. Conway: 

"Any dealing between them under such clrcumstances wlU be set aslde as 
contrary to ail principles of equity, whether the beneflt accrue to the adviser, 
or to some other récipient, who, through such influence, may hâve been made 
the beneficiary of the transaction." 

Where the confidential relation of attomey and client or of prin- 
cipal and agent exists, and the attomey or agent is a large bene- 
ficiary under the trust, it devolves upon him to show that the 
grantor or testator was of sound mind, that he clearly understood 
the contents of the deed or will, that he was not under any re- 
straint nor undue influence, and that the gift was freely and vol- 
untarily made; but, if such facts are proven, the deed or will and 
the gift will be declared valid and be sustained. Ralston v. Turpin, 
129 U. S. 663, 675, 9 Sup. Ct 420; Wilson v. Mitchell, 101 Pa. St. 
496; Eastis v. Montgomery, 95 Ala. 486, 493, 11 South. 204; So- 
beranes v. Soberanes, 97 Cal. 141, 31 Pac. 910; 1 Devl. Deeds, § 84; 
1 Jarm. Wills (8th Ed.) 36, note. 

In Mackall v. Mackall, 135 U. S. 167, 172, 10 Sup. Ct 705, the 
court said: 

"Confidential relations existing between the testator and beneficiary do not 
alone fumlsh any presumptlon of undue Influence." 

In Eastis v. Montgomery, supra, the court said: 

"There Is no évidence In the record of any activity on the part of .Tonathan 
Montgomery in and about the préparation and exécution of the will, except 
such as was the resuit of the wishes and requests of the testatrix, which, 
so far as the évidence discloses, were entertained and expressed by her of 
her own free will, and not themselves Induced by any undue Influence. 
Such activity, not of proponent's own motion, or prompted by Personal mo- 
tives, but in behalf of the testatrix, and in furtherance of her purposes, will 
not combine with confidential relations to shlft the burden of proof as to 
undue Influence upon the proponent." 

In McCulloch v. Campbell, 49 Ark. 371, 5 S. W. 590, the court 
said: 

"The will was indeed made upon the suggestion of McCulloch. But he 
was the trusted agent and business manager of Mrs. McClure, and was there- 
fore entltled to glve advice on such a subject. The will, moreover. contalns 
no provision in hls favor, although he is named as exécuter; and there Is 
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no reason to believe that he sought to Influence her for or against any of 
her relations." 

In the présent case Judge Stanly never sought to obtain any ad- 
vantage for himself, nor for the hospital, nor for Bowdoin Collège. 
He never sought to influence her for or against any of her relatives. 
He is not a benefleiary under the trust, and there is no room or 
ground for the application of the principles announeed in Ross v. 
Conway and other cases of that character. There was no absolute 
necessity for Mrs. Garcelon to seelt for any independent advice. 
It is enough that she had the opportunity of doing so, that she 
was not prevented from doing so, and that she fully comprehended 
and understood what she was doing, and that her disposition of 
the property was her own voluntary act. 

But it is said that Stanly had a motive of pecuniary gain in ob- 
taining from Mrs. Garcelon the position of trustée, — that, to quote 
the language of one of the counsel for défendants, "by means of 
this alleged trust he secretly extorted from Mrs. Garcelon, without 
considération, the sum of |25,000, to begin Mdth." If by this it is 
meant that the sum of |25,000 was too big a fee, the answer is, 
who, with any appréciation of the time and labor that would be 
involved, the complaints, viliflcation, and abuse that he was liable 
to be subjected to, in having his character as a man and standing as 
an attorney assailed, would hâve been willing to hâve accepted 
the position for a less fee, if he had the executive ability, capacity, 
and légal knowledge necessàry to faithfully and conscientiously 
discharge its duties? The fee, large as it is, was not near as much 
as Mr. Foote received for his services in securing the compromise 
for the nephews. Fées of this character are usually large, and, 
when agreed upon in advance, are generally flxed so as to be com- 
mensurate to the service and time required, if the matter in issue 
should be contested to the end., To illustrate: If Mr. Foote could 
hâve foreseen how easily he could procure a compromise, he might 
hâve been willing to accept a less fee; and if Judge Stanly could 
hâve imagined the difflculties, troubles, and annoyances, and at- 
tacks upon his character, he might hâve demanded a higher fee. 
But, in any event, in ail such cases it might be said that any at- 
torney, accepting such a trust, would hâve a motive of pecuniary 
gain. 

It is, however, charged that Judge Stanly secretly extorted the 
fee from Mrs. Garcelon, and this charge is sought to be sustained, 
in part, at least, by the testimony of Capt. Frank Purinton, as to 
what Stephen W. Purington said about the matter. Whenever a 
question of extravagance in money matters is involved, crusty, 
close, and economical Stephen is referred to, and his opinions and 
déclarations on the subject are brought to the front. During the 
time of the negotiations with Judge Stanly, Stephen met Frank 
and told him that he had not slept a wink ail night; that they had 
to pay Stanly |25,000. Frank testifies that on this occasion Stephen 
said to him: 

"You are not to be In the trust. He is to be there. He says, 'He has 
worked the old woman till he has got the job.' • * • Q. Did he give any 
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reason why he had not slept ail night about it? A. On aecount of Judge 
Stanly robblng her. Q. What? A. On aecount of Judge Stanly robbing 
her, — robbing the old woman,— Mrs. Garcelon. Q. What did he say about 
it? A. That is what he said— 'robbed her of §25,000.'" 

Contrast this déclaration with Stephen's gênerons offer, when 
Judge Stanly said $25,000 was not enough, to give him ail of his 
own compensation, except a salary of |125 per month. Stephen 
recognized the value of Judge Stanly's services, and te wanted him 
to aecept the tnisteeship. He knew that he could get along with 
Judge Stanly, and Mrs. Garcelon wanted a trustée that would be 
agreeable to Stephen. The facts are that Judge Stanly did not 
seek the position. He at first declined it. He insisted, and tried 
to persuade and induce Mrs. Garcelon to get her regular attorney 
to prépare the necessary documents, and he recommended to her 
the names of several prominent business men of high standing 
and good character from which she could make her own sélection 
of a trustée. 

It is asked, why did not Mrs. Garcelon appoint Gapt. Frank 
Purinton as trustée in place of Judge Stanly? She had sent for 
him and his wife to come and live with her, to be her companions 
in her old âge, and was paying them |200 per month as a salary 
to remain with her. There is testimony to the effect that one ob- 
ject she had in view in bringing Frank from Maine was to hâve 
him instructed so that he could talte Stephen's place if any- 
thing should happen to him. There is no doubt that she thought 
of making Frank a trustée at the inception of the transactions 
relative to the compromise. What was it that changed her mind? 
This question is answered by a référence to the testimony. Her 
reasons for leaving him out of the trust deed to the nephews were 
Sound and substantial, and furnish another instance of the strength 
of her mind, of her independence of character, and the flrmness 
of her resolution when settled and flxed. Frank Purinton had been 
the master of, and was part owner in, a vessel then at sea. He had 
for years been engaged in that business, and was adapted to it. 
He had a mind of his own, and was not afraid to express it, whether 
it suited other people's views or not. He often came in conflict 
with the ideas and views of Mrs. Garcelon, and was disposed 
to foUow his own judgment, instead of hers, about many matters. 
Among other things, she had frequently expressed her anxiety about 
both of her nephews. James had a habit, as she thought, of drink- 
ing too much, and she wanted to reform him. In the language of 
one of the witnesses, "she was animated by an active, honest, 
natural désire to try to restore him to a respectable position in 
Society." This was to her crédit With a knowledge of this con- 
dition of her wishes, Gapt. Frank invited James to take a drink in 
a saloon. This came to her knowledge in the following manner: 
W. W. Foote testified that, in a conversation with Mrs. Garcelon 
with référence to agreeing upon a trustée of the property given to 
the nephews, "she insisted on having Capt. Purinton as trustée. I 
did not want him. I knew nothing about him, and the boys told 
me they did not want him. She kept insisting on having him, 
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and she wanted to know why I didn't want him. I told her, be- 
cause I kad been in a saloon in Oakland a wMle before that, and 
I knew what her ideas about that were as to the boys, and that 
* * * I had seen Capt. Pui'inton » * * in'there taldng a 
drink at the bar with Jim. • ♦ • ghe wanted to know if I was 
sure. I told her I was." Net being Tery well acquainted with Mr. 
Foote, she made further inquiries about this matter. She asked 
Judge Stanly if he would believe and rely upon what Mr. Foote 
would say. Judge Stanly testifles: 

"I told her, 'Mrs. Garcelon, if Mr. Foote was to tell me that he had seen 
or heard anything hlmself, I should believe it as implicitly as If I had heard 
or seen it myself.' * • * She said, 'Then Franklin cannot be one of my 
trustées. If he has so UtUe regard for what he knows to be my wlshes, 
and my anxiety about .Tames, and about reformlng hls habit of drliiking, as 
to go to saloons and drink with him, he cannot act as my trustée.' " 

That is why she changed her mind. But that was not the only 
reason she had for not appointing him a trustée with Stephen 
in the other deed of trust. At the time the matter of the dispo- 
sition of her property was under considération the captain, as be- 
fore stated, heard of it, and made a request upon Mrs. Garcelon. 
His ship was coming from the East, and he insisted upon havlng 
a sum of money outright as a compensation for giving up his po- 
sition as master of the vessel. There is a conflict as to the amount 
he demanded, one witness placing it at $50,000. Capt. Frank dé- 
nies that, but admits the demand for money. When this request 
was made of Mrs. Garcelon, she advised lYank to go to sea, as 
he understood that business, and promised to pay his wife the 
salary of $200 per month for her to remain and be her companion. 
The captain refused to go to sea without his wife, and he said it 
would be a long time before he would be able to get anything she 
might give him in the papers, and that he wanted to hâve the mat- 
ter arranged without delay. The resuit was that he got a bonus 
of nearly $10,000 in notes and securities, but he did not get the 
position of trustée in the trust papers. 

It is contended that Mrs. Garcelon was forced and coerced into 
signing whatever document Judge Stanly presented to her, and 
numerous little incidents are referred to and relied upon to sup- 
port this contention. Mrs. Shattuck tells of being présent at one 
time when Judge Stanly came in and said to Mrs. Garcelon, "I 
want y ou to sign this paper." That Mrs. Garcelon said, "I don't 
want to sign it." That Stanly said, *^ou must sign it, and I 
am in a great hurry." That they walked into another room, and 
when Mrs. Garcelon retumed she said "she had so much to do, 
so many papers to sign, and so much worry that she was really 
gone." * • • «I said, "Why do you do it?' She said, 'I just 
simply hâve to,' and she dropped asleep." Several other witnesse^ 
testifled that, after the visits of Judge Stanly and Stephen W. 
Purington concerning business matters, Mrs. Garcelon would be 
very much prostrated; that upon such occasions she would dé- 
clare that she was worried and tired, and that she would be 
thankful when the business was settled. The évidence given shows 



PBESIDENT, ETC., OF BOWDOIN COLLEGE V. MERHITT. 511 

that she was worried and tired, prostrated at times, and had to 
lie down and take a rest. But it does not show that in any of 
the interviews she was forced or coerced into signing the trust 
deed or any other paper. 

The exécution of the deeds must hâve been secured by honest 
means, but argument and influence may fairly be used. So may 
acts of kindness, attention, and affection. Mère advice, persuasion, 
or entreaty do not constitute undue influence. Certainly not, 
where there is no fraud, no deceit, no flduciary relation existing, no 
force or coercion, no imposition, no duress or other improper or 
prohibited means. Groodwin v. Groodwin, 59 Cal. 560; Kutherford 
V. Morris, 77 III. 414; Leeper v. Taylor,'47 Ala. 222; Clifton v. Clif- 
ton, 47 N. J. Eq. 227, 244, 21 Atl. 333; Trost v. Dingler, 118 Pa. 
St. 259, 269, 12 Atl. 296; Goodbar v. Lidikey, 136 Ind. 2, 35 N. E. 
691; Bevelot v. Lestrade, 153 111. 625, 631, 38 N. E. 1056. In Bulger 
V. Ross, 98 Ala. 271, 12 South. 803, the court said: 

"The undue Influence whlch will overtum or defeat a testamentary disposi- 
tion of property must be of such a character as to overpower the -will of the 
testator and substitut* another will in its place. It must amount to con- 
trolling mental restralnt and coercion, destroying the free agency of the 
testator. In tact, to constitute such undue Influence, the will and wish of 
the testator must be subordinated and displaced by the superior, dominating 
will of another." 

In Dickie v. Carter, 42 111. 379, the court said: 

■ "If ail is fair, and the resuit of honest argument and persuasion, or of such 
influence as one may properly obtaln over another, the deed must stand." 

In Yoe T. McCord, 74 111. 33, 44, the court said: 

"It is not unlawful for a man, by honest advice or persuasion, to induce 
a testator to make a will, or to influence the disposition of his property by 
will. Such advice or persuasion wlU not vitiate a will made freely and from 
conviction, though such will might never hâve been made but for such ad- 
vice or persuasion. Thls does not amount to fraud, compulsion, or other 
improper conduct To avoid a will, the Influence whlch is exercised must 
be undue, and this. In the légal sensé, is somethlng wrongful, a species of 
fraud." 

In the présent case there is no testimony which, in my opinion, 
shows any attempt upon the part of Judge Stanly at any time to 
overpower the will and mind of Mrs. Garcelon and to substitute his 
own. There was no gênerai nor any other scheme, engineered by 
him or any other person, to defraud her in any way or manner. 
When ail the facts are fully considered, and carefulîy and impar- 
tially weighed, they show clearly, to my mind, that her will was 
not subordinated nor displaced by the superior or dominating or 
other will of Judge Stanly. In mère matters of form, and in 
many of the simple détails, she relied implicitly, as she had the 
right to do, upon him, and followed his advice and suggestions 
to the effect that the disposition of her property should be made 
by deed instead of by will, and in remodeling or changing thb 
prier wills she had made. The will that was drawn by Judge Stan- 
ly and probated was attacked, but declared valid and sustained 
by the suprême court. In re Garcelon's Estate, 104 Cal. 570, 38 
Pac. 414. Numerous other instances hâve been cited where she 



512 75 FEDERAL REPOHTBR. 

adopted the ideas and suggestions of Judge Stanly. But in ail 
substantial and material questions afEecting her intentions and 
desires as to the disposition of her property, she relied upon her 
own sensé of right and wrong as to what she ought to do, and had 
her own way. This is manifest, as has been shown in the several 
instances where she declined to foUow the advice of Judge Stanly, 
and relied upon her own judgment to do what was right and 
proper from her standpoint. Ail through the short, long, and 
fréquent interviews she had with him, she maintained an inde- 
pendent will and judgment of her own as to what she would do, 
and her wishes and desires found expression in the documents be- 
fore the exécution thereof . " It was her own mind and her own will 
that controlled the disposition of her property; not that of Judge 
Stanly, nor of any other person. She' was a free agent. She 
was not coerced, foreed, or unduly inûuenced or compelled to sign 
the documents. She fully understood their contents, and her exé- 
cution of them was her own free and voluntary act. It was her 
deed, her déclaration of trust, her bill of sale. It is true that she 
was worried and troubled in body and mind during the time of their 
préparation; but her worry and trouble did not come entirely from 
the fréquent visits of Judge Stanly, as several of the witnesses 
seemed to think. She was importuned to give, not only to ail 
kinds of charities, but to many poor, and doubtless some deserv- 
ing, persons. Letters came to her from ail parts of the country, 
asking and imploring her to do this and to do that. She tnmed 
them over to faithful Stephen for him to read, and whenever he 
found an appeal for money he relieved her by throwing such letters 
in the wastebasket, and they came so thick and fast that his pa- 
tience became exhausted, and he destroyed the letters without 
reading them. She was surrounded by many relatives, some of 
whom were constantly endeavoring to seek her good grâces, and 
others acting contrary to her well-known and frequently expressed 
wishes. There were other discordant éléments in her household 
which she had to control and manage. She was old and feeble, 
and suffering with bodily 111 s. She was pained and annoyed at 
the selflshness of human nature as portrayed in the character of 
many people whom she met. She was a conscientious, intelligent, 
and honest woman. In ail things she meant to do right. She 
did her best. Who, under ail the circumstances, even in perfect 
heaith, could hâve done better? 

Complainants are entitled to a decree against ail of the défend- 
ants, and to recover costs against ail, except as to the défendants 
who, in their answers, disclaimed having any interest herein, and 
Frederick A. Merritt 



LA HIHrA. $13 

LA NINFA. 

WHITELAW T. UNITED STATES. 

^rcult Court of Appeals, Nlnth Circuit June 29, 1896.) 

No. 24. 

L AlASKAK Sbal Fishbhihs— Jubibdiction of United Statbb m Biihriho 
SBA — AWARD op Arbitkatoks. 

By the award of the arbltrators under the treaty of arbltratlon between 
the United States and Great Brltaln (27 Stat. 948) It was settled that the 
United States hâve no exclusive jurlsdiction In the waters of Behring 
Sea outside the ordinary three-mlle Umit, and no right of property In, or 
protection over, the fur seals frequentlng the Islands of the United 
States when found outside of such three-mile limlt. Therefore the act 
of March 2, 1889, declarlng that Rev. St. § 1956, whlch forblds the WlUng 
of fur-bearing animais in Alaska and the waters thereof, shall apply to 
"ail the domlnlon of the United States in the waters of Behring Sea," 
must be construed to mean the waters wlthln three miles of the shores 
of Alaska, 

2. 8amk— BiGHTS OF CmzENs OF United States. 

As by the terms of the treaty of arbitratlon "the rlghts of the cltizens 
and subjects of elther country" were Involved In the décision of the arbl- 
trators, citizens of the United States hâve the same right to rely upon 
the award, as to thelr rlghts, under the statute, as the cltizens and sub- 
jects of Great Britain. 

B. Tbkatibs op Abbitration — Conclusivbness op Award. 

An award by arbltrators under a treaty betwéen the United States and 
another nation, by which the contracting nations agrée that the décision 
of the tribunal of arbitratlon shall be a final settlement of ail questions 
submitted, beeomee the suprême law of the land, and la as blndlng on 
the courts as an act of congress. 49 Fed. 575, reversed. 
McKenna, Circuit Judge, dlssentlng. 

Appeal from th.e District Court of the United States for the Dis- 
trict of Alaska. 

Page & Eells, for appellant. 

Chas. A. Garter, for the United States. 

Bef ore McKENNA and GILBEKT, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge. This îs an appeal in admiralty from a 
decree of the district court for the district of Alaska, forfeiting the 
schooner La Ninfa, upon the ground that she had been unlawfully 
engaged in killing seal in the waters of Alaska territory. See 49 
Fed. 575. The libel charges that the vessel and her crew "were en- 
gaged in killing fur seals within the limits of Alaska territory, and 
in the waters thereof, in violation of section 1956 of the Revised 
Statutes of the United States, and of other acts of congress, and of 
the proclamation issued by the président thereunder." The dis- 
trict court found that "on the 6th day of July, 1891, and theretofore, 
the master and crew of défendant vessel were engaged in killing, 
and did kill, fur seal in that portion of Behring Sea ceded by Russia 
to the United States by treaty of 1867, and within the waters of 
Alaska, in violation of section 1956 of the Revised Statutes of the 
United States, and of the other acts of congress and the proclamation 
v.76F.no.6— 33 
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of tlie président of the United States thereunder," and that the vessel 
was an American vessel. The cbiirt thereupon decreed a forfeiture 
of the vessel, and of the skins on board of her. It appears f rom the 
facts shown by the record' that thé schooner was fltted ont at San 
Francisco, Gai., "on a whaling, walrusing, hunting, and flahing voy- 
age to the North Pacific and Arctic Océans"; that fur sealing was 
among the objects contemplât ed by the voyage; that she sailed from 
San Eraneisco April 1, 1891; that on the 3d day of July she passed 
into Behring Sea; that on the 6th day of July she put out her boats 
for th'ë llÀt time ip that sea, and brought in 14 skijis; that on the 
next day the United States ship Thetis notifled the captain of the 
schooner "that the sea was closed from sealing." Ensign Dodd of 
the lîietîs boarded the schooner on July 7th, about 30 miles off St. 
Paul's island, under orders which reqiiired his cutter "to board ail 
vessels in the Behring Seà, and, if they were engaged in sealing, to 
give them a copy of the president's proclamation, and a letter of 
warning to leave at once." The captain of the schooner informed 
the officer that he had 19 skins on board, some of which he had 
killed in Behring Sea. The qfflcer testifled: 

"As near as I can remember, I asked him if he had killed any seal in the 
sea, and if he had been warned before, and. learning that he had not, I gave 
him a copy of the warning, asked for the ship's papere, and Indorsed them. 
* • * Captain Worth sald he was fltted out for whaling, and asked me if 
he could whale in the Behring Sea. • ♦ • i replled that some arrange- 
ments mlght be made to that effect, but that I had no authority to make them; 
that I had warned him by servlng thèse papers; and that, if he remalned, It 
was at his own risk of belng seJzed." 

The captain and ofilcers of the schooner testifled that they did not 
seal after they got this warning, but did whale, and were on good 
whaling grounds at the time of the seizure. The proclamation of 
the président was made June 15, 1891, pursuant to agreement with 
the British govemment, known as the "Modus Vivendi." On the 
14th of July the schooner was again boarded by the oificer of the 
Corwin, who seized her for a violation of the proclamation, and took 
her to Sitka for condamnation. The Corwin found the schooner 
about eight miles from St Paul's island. She had on board 19 seal- 
skins, of which number Oapt. Worth said 5 had not been killed in the 
sea. There is no évidence that a single seal had been killed within 
one marine league of Alaska, whether of the mainland or any of its 
islands. The évidence does show that the killing of the seal s was 
about 10 miles from shore. 

From thèse facts the question arises whether Behring Sea, at a 
distance of more than one league from the American shore, is 
Alaskan territory, or in the waters thereof, or within the dominion 
of the United States in the waters of Behring Sea. Section 1956 of 
the Eevised Statutes reads as foUows: 

"Sec. 1956. No person shall kill any otter, mlnk, marten or fur-seal, or other 
fur-bearing animal, within the limita of Alaska territory, or in the waters 
thereof; * • * and ail vessels, their tackle, apparel, furniture and cargo, 
found engaged in violation of this section shall be forfelted," etc. 

Section 3 of the act to provide for the protection of the salmon 
flsheries of Alaska, approved March 2, 1889, provides that section 
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1956 "is hereby declared to înclude and apply to ail th.e dominion of 
the United States in the waters of Behring Sea; and it shall be tbe 
duty of the président, at a timely season in each year, to issue his 
proclamation and cause the same to be published ♦ • • warning 
ail persons against entering said waters for the purpose of violating 
the provisions of said section," etc. By thèse provisions, the ques- 
tion as to what the boundaries were over which the United States 
had dominion was not intended to be, and was not, determined by 
the amendatory act. The question was left open for future con- 
sidération. By référence to the proceedings in congress, it appears 
that the amendment to section 1956 was brought about in the follow- 
ing manner: A bill was introduced in the senate, and passed, 
amending section 1963 of the Revlsed Statutes, and to provide for 
better protection of the fur seal and salmon flsheries in Alaska, and 
had référence to flshing and fisheries only. When this bill came to 
the house of représentatives, an amendment was proposed and adopt- 
ed, "that section 1956 of the Revlsed Statutes was intended to 
include and apply, and is hereby decreed to include and apply, to ail 
the waters of Behring Sea in Alaska embraced within the boundary 
Unes mentioned and described in the treaty with Eussia, dated 
March 30, 1867, by which the territory of Alaska was ceded to the 
United States," etc. The bill, as thus amended, was retumed to the 
senate. The committee on forelgn relations reported the house 
amendment with a recommendation that it be disagreed to. Senator 
Morgan, of the committee, said: 

"That in the report made by the committee the rlghts of the govemment of 
the United States were not considered, and not Intended to be consldered. 
We only arrive at the conclusion that the question presented In the amend- 
ment of the house Is of such a serions and Important character that the com- 
mittee on foreign relations would not undertake, at this tlme, to pronounce 
that klnd of judgment upon It which is due to the magnitude of such a ques- 
tion. * • * The bill, as it passed the senate orlginally, should pass, be- 
cause it protects the salmon and other fisheries In Alaska, about which there 
la no dispute. But this partlcular question Is one of very great gravlty and 
serlousness, and the committee on foreign relations, or at least a majorlty of 
the entlre committee, did not feel warranted In undertaking to consider It at 
this tlme." 

Senator Sherman, of the same committee, said: 

"The question proposed by the house to the form of an amendment was a 
grave one, and had no relation to the subject-matter of the bill, and ought not 
to be connected with it,— had no connection really with It, — and Involved serl- 
ous matters of international law, perhaps, and of public policy, and therefora 
It ought to be considered by itself." 

The amendment made by the house was disagreed to. A commit- 
tee of conférence was appointed. The resuit was that the description 
as to the boundaries in the house amendment was stricken out, and 
the words "hereby declared to include and apply to ail the dominions 
of the United States in the waters of Behring Sea" inserted in lieu 
thereof. It thus appears, as is manifest by the act itself, that 
the question as to the boundaries over which the United States had 
dominion was not intended to be, and was not, determined when the 
act was passed. 
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The government relies solely upon the provisions of th.e statute to 
sustain the decree of the district court, and contends that the décision 
of the suprême court, in Ee Cooper, 143 U. S. 474, 12 Sup. Ot. 453, 
justifies the alHrmance of the decree. That décision does not reach 
the direct point hère in controversy. The court there held that the 
question was a political one, in which the United States had asserted 
a doctrine in opposition to the views contended for by the petitioner; 
that the negotiations were then pending in relation to the particular 
subject; but the cotirt declined to décide whether the government 
was right or wrong in its contention, or to review the action of the 
politicai departments upon the question under review. The opinion 
shows that the court considered it a grave question. It recites much 
of the important history relative to the disputed question, but the 
question itself was no+ decided. The case was disposed of upon 
other grounds. What was said conceming the disputed questions 
had référence to the conditions then existing. The conditions now 
existing are entirely différent. The negotiations then pending were 
brought about by the asserted claim of the United States to proprie- 
tary rights in the waters of Behring Sea, and in the fur-bearing 
animais which fréquent it and its islands, which was disputed by 
other nations, particularly by England, the property of whose sub- 
jects had been from time to time seized by the United States for 
alleged violations of the statutes in question; and thèse controversies 
resulted in submitting the disputed question to an arbitration. 27 
Stat. 948. Article 1 provides that: 

"The questions which hâve arisen hetween the government of the United 
States and the government of her Britannic majesty, concernlng the Juris- 
dictional rights of the United States in the waters of Behring's Sea, and eon- 
œrnlng also the préservation of the fur-seal in, or habitually resorting to the 
said sea, and tTie rights of the eitizens and subjects of either country, as re- 
gards the taltlng of fur-seal in, or habitually resorting to the said waters, shall 
be submitted to a tribunal of arbitration," 

The flve points submitted to the arbitrators are set forth in article 
6, and, omitting the second, are as f oUows : 

"(1) What exclusive jurisdiction in the sea, now linown as the Behring's 
Sea, and what exclusive rights in the seal fisheries therein, did Russia assert 
and exercise prior and up to the time of the cession of Alaska to the United 
States? * » *" 

"(3) Was the body of water now known as the Behring's Sea included in 
the phrase 'Pacific Océan,' as used in the treaty of 1825 between Great 
Britain and Bussia; and what rights. If any, in the Behring's Sea were 
held and excluslvely exercised by Bussia after said treaty? 

"(4) Did not ail the rights of Russia as to jurisdiction, and as to the seal 
flsheries in Behring's Sea east of the water boundary In the treaty between 
the United States and Russia of the 30th March, 1867, pass unimpaired to 
the United States under that treaty? 

"(5) Has the United States any right, and, if so, what right of protection 
op pi^operty in the fur-seals frequenting the islands of the United States in 
Behring Sea, when such seals are found outside the ordinary three-mile 
limit?" 

The décision of the arbitrators upon thèse points was as f ollows : 

"(1) * • i" By the ukase of 1821, Russia claimed jurisdiction in the 
sea now known as the 'Behring Sea' to the extent of one hundred Italian 
miles from the coasts and islands belonging to her; but In the course of the 
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negotlattons whlch led to the conclusion of the treatles of 1824 with the 
United States, and of 1825 wlth Great Brltaln, Russla admltted that her 
jurlsdictlon in the said sea should be restricted to the reach of cannon shot 
from the shore; and It appears that from that tlme up to the tlme of the 
cession of Alaska to the United States, Itussia never asserted In fact or 
exercised any exclusive jurisdictlon in Behring's Sea, or any exclusive 
rlghts in the seal fisherles therein, beyond the ordinary limit of territorial 
waters. ♦ • * 
"(2) »•••»*••••• 

"(3) As to the third of the said flve points, as to so much thereof as re- 
qulres us to décide whether the body of water now linown as 'Behring Sea' 
was included In the phrase 'Pacific Océan,' as used Sn the treaty of 1825 
betvceen Great Britain and Eussia, we, the said arbitrators, do unanimously 
décide and détermine that the body of vrater now knovi^n as the 'Behring 
Sea' was included in the phrase 'Pacific Océan,' as used in the said treaty. 
And as to so much of said third point as requires us to décide what rlghts, 
if any, in the Behring Sea were held and exclusively exercised by Russla 
after the said treaty of 1825, we, * • * a majority of said arbitrators, do 
décide and détermine that no exclusive rlghts of ,1urisdiction In Behring Sea, 
and no exclusive rlghts as to the seal fisherles therein, were held or exer- 
cisd by Russia outslde of the ordinary territorial waters after the treaty of 
1825. As to the fourth of said flve points, we, the said arbitrators, do 
unanimously décide and détermine that ail the rlghts of Russla as to jurls- 
dictlon and as to the seal fisherles in the Behring Sea east of the water 
boundary, in the treaty between the United States and Russia of 30th March, 
1867, did pass unlmpalred to the United States under the said treaty. As to 
the flfth of said points * * • a majority of the said arbitrators do décide 
and détermine that the United States has not any right of protection or 
property in the fur-seals frequenting the Islands of the United States in 
Behring Sea, when such seals are found outslde the ordinary three-mlle 
limit." 

27 Am. Law Rev. 703. 

By the fourteenth article of the treaty or convention submitting 
the questions to arbitration it was prorided that: 

"The hlgh contractlng parties engage to consider the resuit of the proceed- 
ings of the tribunal of arbitration as a full, perfect and final settlement of 
ail the questions referred to by the arbitrators." 

In submitting the questions to the high court of arbitration, the 
government agreed to be bound by the décision of the arbitrators, 
and has since passed an act to give effect to the award rendered by 
the tribunal of arbitration. 28 Stat. 52. The award should, there- 
fore, be considered as having finally settled the rights of the United 
States in the waters of Alaska and of Behring Sea, and ail questions 
concerning the rights of its own citizens and subjects therein, as well 
as of the citizens and subjects of other countries. 

The true interprétation of section 1956, and of the amendment 
thereto, dépends upon the dominion of the United States in the 
waters of Behring Sea, — such dominion therein as was "ceded by Rus- 
sia to the United States by treaty of 1867." This question has been 
settled by the award of the arbitrators, and this settlement must 
be accepted "as final." It follows therefrom that the words "in the 
waters thereof," as used in section 1956, and the words "dominion of 
the United States in the waters of Behring Sea," in the amendment 
thereto, must be construed to mean the waters within three miles 
from the shores of Alaska. On coming to this conclusion, this court 
does not décide the question adversely to the political department of 
the goremment. It is undoubtedly true, as lias been decided by the 
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suprême court, that in pending controversies doubtful questions, 
which are undecided, must be met by tbe political department of the 
government. "Tbey are beyônd the sphère of judicial cognizance," 
and, "if a wrong has been done, the power of redress is with congress, 
not with the judiciary." The Cherolœe Tobacco, 11 WaU. 616-621. 
But in the présent case there is no pending question left undeter- 
mined for the political department to décide. It has been settled. 
The award is to be construed as a treaty which has become final. A 
treaty, when accepted and agreed to, becomes the suprême law of 
the land. It binds courts as much as an act of congress. In Head 
Money Cases, 112 U. S. 580-598, 5 Sup. Ct. 254, the court said: 

"A treaty is primarily a contract between Independent nations. It dé- 
pends for the enforcement of its provisions on tbe interest and honor of the 
governments which are parties to it. * * • A treaty, then, is the law of 
the land, as an act of congress is, whenever Its provisions prescribe a rule 
by which the rights of the prlvate citizen or subject may be determined. 
And when such rights are of a nature to be enforced in a court of justice, 
that court resorts to the treaty for a rule of décision for the case before 
it, as it would to a statute." Chew Heong v. U. S., 112 U. S. 536, 540, 565, 5 
Sup. Ct. 255; U. S. v. Kauscher, 119 U. S. 407-419, 7 Sup. Ct. 234. 

The duty of courts is to construe and give effect to the latest ex- 
pression of the soTereign will; hence it follows that, whatever may 
hâve been the contention of the government at the time In re Cooper 
was decided, it has receded therefrom since the award was rendered 
by an agreement to accept the same "as a full, complète, and final 
settlement of ail questions referred to by the arbitrators," and from 
the further fact that the government since the rendition of the award 
has passed "an act to give eflect to the award rendered by the tribu- 
nal of arbitration." 

It is suggested in the brief of the leamed counsel for the United 
States that : 

"It may be the présent poUcy of the government to make record évidence 
as to the conslstency of its contentions from the beglnning upon the im- 
portant question of its rights to protect its property and seal fisheries. * * * 
It may be that it is the policy of this government to punish its own citizens 
and vessels, and not the citizens and vessels of Bngland. AU thèse and 
other considérations mai^e the question one essentlaUy political, so that courts 
would at least hesitate to enter any fleld beyond that of construing the stat- 
utes under which thls case is presented." 

There is nothing in the award which dénies jurisdiction of the 
United States over her own merchant vessels on the high seas at any 
, place not within the jurisdiction of any other sovereignty. Thèse 
questions hâve no bearing as to the interprétation to be given to the 
statutes under review. Thèse statutes, whatever their interpréta- 
tion may be, must be applied to citizens and subjects of ail nations, 
and were not intended to apply only to citizens, subjects, and vessels 
of America. By the terms of the arbitration, "the rights of the 
citizens and subjects of either" country" were involved in the décision 
of the arbitrators, and it necessarily follows that the citizens and 
subjects of the United States hâve the same right to rely upon the 
award as to their rights, under the statute, as the citizens and sub- 
jects of England. There are no provisions in the act of April 6. 
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1.894, "to gîve effect to the award rendered by the tribunal of arbi- 
tration," which indicate any policy upon the part of this govemment 
to enforce any rights against its own citizens, under the statute, 
consistent with the contentions made, "from the beginning upon the 
important questions of its right to protect its property and seal 
fisheries." On the other hand, the entire act clearly shows that it 
is the policy of the govemment not to make any such distinction. 
The act was passed enacting certain rules relative to the control of 
its own subjects in the exercise of the right which, under the award 
of the arbitrators, the two countries had in common to kill seal out- 
side of the three-mile limit. 

The decree of the district court is reversed, and the cause remand- 
ed, with instructions to the district court to dismiss the libeL 

McKENNA, Circuit Judge, dissent». 
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PACIFIO TRADINU CO. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit June 29, 1898.) 

No. 182. 

AiiASEAN Fur Fisheries— Jubisdiction of United Statks in Behriho Sea. 
By the award of the arbitrators under the treaty between the United 
States and (îreat Britain It was settled that the United States hâve no 
Jurisdiction to forbid the killing of fur-bearing animais in the waters 
of Behring Sea more than three miles from the shore. The La Nlnfa, 76 
Fed. 513, followed. 60 Fed. 914, reversed. 

Appeal from the District Court of the United States for the Dis- 
trict of Alaska. 

Andros & Frank, for appellant 

Chas. A. Carter, for the United Statea. 

Bef ore McKEN^STA and GILBEET, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge. This is an appeal from a decree of 
forfeiture of the schooner Alexander for kiûing sea otter and seal 
in violation of the provisions of section 195G of the Bevised Stat- 
utes, as amended March 2, 1889. The fourth ânding of the court 
is to the effect that the vessel, her master, offlcers, and crew, did, 
on the 5th day of June, 1893, kill two sea otters within 11 miles 
of the shore of Tugidak island. The flfth flnding is to the effect 
that the vessel, her master, oiïicers, and crew, on the 13th day of 
June, 1893, did kiU one sea otter, and on the 25th of June, 1893, 
did kiU six sea otters and one fur seal, within certain degrees of 
latitude and longitude, therein mentioned. The sixth ûnding is 
that none of the animais mentioned in flnding 5 "were actually 
killed within four marine leagues of any shore of Alaska territory, 
but they were ail killed between the mainland of the Alaska penin- 
Bula and a line drawn from the southem end of Tugidak island to 
Chirikoff island, theace in the direction of the mainland through 
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the Semidi gronp, and on to tonch Sutkwik island, and tlience to 
tàe mainlanJ." It thus appears that ail the animais when killed 
by the ofacers and crew of the Alexander were at a point distant 
more than three miles from the shore. This fact brings the case 
within the principles annonnced in La Ninfa (just dccided) 75 Fed. 
513. Upon the authority of that case the decree of the district court 
is reversed, and the cause remanded, with instructions to the district 
court to dismiss the bill. 



COBUEN V. BAN MATBO CODNTT. 

(Circuit Court, N. D. Callfornia. July 14, 1896.) 

No. 12,030. 

1. Califohnia Tidb Lands— Title of State — Mbxican Ghants. 

In Callfornia, the tltle to tide lands between hlgh and low water mark 
Is In the State, except In cases where grants may hâve been made by the 
Mexlcan government before the terrltory was acquired by the United 
States, expressly covering tlde lands; In whlch event the United States, 
under the treaty of Quadalupe Hidalgo, would be bound to protect ail 
private rights to such lands as agalnst the state. 

8. BouNDARiBs— Lands Bohdkbing on Sba — Tide Lands. 

A grant by the Mexlcan government In Callfornia of land bordering 
"to the west on the sea" Included only the lands above hlgh-water mark, 
and did not cover the tide lands. A boundary on the "sea" means the 
same thlng as on the "seashore." More t. Masslnl, 37 CaL 432; U. S. v. 
Pacheco, 2 Wall. 587, followed. 

8. Same — Governmbnt Survbys — Meander Lines. 

The meander Unes run by the United States surveyors along the margln 
of the sea in surveying a Mexlcan grant, like meander Unes upon navigable 
■waters generally, are for the purpose of deflning the slnuosities of the 
bank and determlning the quantity of land In the grant, and not for the 
purpose of limiting the boundai-y, the latter being deflned In ail cases by 
the waters themselves. Railroad Co. v. Schurmeir, 7 Wall. 272, and Har- 
dln V. Jordan, 11 Sup. Ct 808, 838, 140 U. S. 371, followed. 

4k. Tidb Lands— Gkant bt State to Countt — Constitutional Law. 

The Callfornia act of February 27, 1893, declaring ail the tide lands be- 
tween high and low water mark, at the place known as "Pebble Beach," 
In San Mateo county, to be public grounds, and granting the same to said 
county, In trust for the use of the public, Is constitutional and valid. The 
words "Pebble Beach," in this grant, were used merely as words of de- 
Bcripticn, in subordination to the preceding words, "ail the tlde lands be- 
tween the Une of high and low tide." 

6. Éasembnts by Prescription — Highwats. 

To acqulre a public right by prescription, the use by the public must be 
adverse, continuous, and exclusive. A mère tacit permission or license by 
the landowner will not sufflce. Helâ, therefore, that the fact that a land- 
owner for a long period of years permitted the résidents of a neighboring 
village, and vlsitors thereto, to pass through his gâte, and over his land, 
to an attractive beach on the seashore, created no prescriptive right to a 
public road -through his land. 

t. Dbdtcation, How Made. 

Two things are necessary to a dedlcatlon as distingulshed from a pre- 
scriptive right by long user: First, a dedicatlon by the owner; and, sec- 
opd, an acceptance by the public. A dedicatlon may be inferred from a 
long and uninterrupted user by the public with the knowledge and consent 
of the owner; but mère knowledge and nonaction or failure to assert 
one's rights are not conclusive évidence of a dedicatlon, for they may ba 
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rebutted, and the landowner Is always allowed to show facts and clrcum- 
Etances to overcome the presumption. McKey v. Hyde Park Village. 10 

Sup. et. 512, 134 TJ. S. 84, foUowed. 

T. Municipal Corporations — Liability fok Acts of Ofpicbbs. 

A county is liable for trespasses or damage done to prlvate property by 
its otBcers, In the exercise ot powers eonferred for the beneflt of the lo- 
callty and its inhabitants, sueh as those relating to the openlng and keep- 
ing open of roads, as distinguished from powers relating to the administra- 
tion of the gênerai laws and the enforcement of the gênerai policy of the 
State. 

8. Bamb— Trespass by Road Supervision— Ratification bt County Board. 

The adoption or ratification by a board of county supervisors of acts of 
trespass -committed by one of its members, who is also ex offieio a road 
commissioner, claiming to act in his officiai capacity, renders the county 
liable, although such acts were not authorized, or ordered in advance. 

9. Same. 

Where a member of a county board of supervisors in Califomia.whowas 
also ex officie a road commissioner, claiming to act in his officiai capacity, 
with the assistance of other citizens, repeatedly tore down a gâte openlng 
into private grounds, claiming that the road through such grounds was a 
public road by prescription or dedication, and thereafter the board of 
supervisors adopted a resolution declaring such road a public road, and 
caused it to \>e surveyed and recorded as such, held, that this was an 
adoption or ratification of said supervisor's acts, and rendered the county 
liable for the trespasses committed by him. 

This was a suit in equity by Loren Coburn to restrain and enjoin 
respondent, the county of San Mateo, from trespassing on com- 
plainant's premises, situate in the county of San Mateo, state of 
Oalifornia; also to recover damages for trespasses aUeged to hâve 
been committed. 

John L. Boone, for complainant. 

Henry W. Walker, Dist. Atty., and Edw. F. Fitzpatrick and Craig 
& Meredith, for respondent. 

MOEROW, District Judge. This is a suit in equity to hâve an act 
of the législature of the state of California entitled "An act to dé- 
clare certain tide lands public grounds, and granting the same to 
the county of San Mateo in trust for the use of the public," ap- 
proved February 27, 1893, and alleged by complainant to cover and 
include premises of which he is the sole and lawful owner, declared 
unconstitutional and void; (2) to restrain the respondent, the county 
of San Mateo, from trespassing upon complalnant's premises, sit- 
uate in the county of San Mateo, state of California, and lying on 
the shore of the Pacific Océan; and (3) to recover damages for tres- 
passes alleged to hâve been committed. 

The complainant, Loren Coburn, is the owner of a tract of land 
originally forming part of a Mexican land grant known as the 
"Rancho Punta del Ano Nuevo," made to one Simeon Castro on 
May 27, 1842, by Juan B. Alvarado, then govemor of California, for 
four square leagues. This grant was subsequently confirmed by the 
United States district court for the Northern district of California 
(Hoff. Land Cas. 172, Fed. Cas. No. 16,046), and thereafter, on the 
3d day of December, 1857, a patent was issued by the government 
of the United States to Maria Antonio Pico, widow of Simeon Cas- 
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tro, ftûd stp Juan Castro, Manuel Castro L, Manuel Castro H., José 
Antonio, Maria Antonio, José Francisco, José Leandro, and Juan 
Bantista, the children and heirs of sâid Simeon Castro, and to their 
heirs. Th.e grant was by metes and bounds, and, as surreyed, con- 
tàined 17,753.15 acres. The complainant acquired Ms title to ail 
the westerly half of said ranch through certain niesne conveyances. 
His original deed is dated September 12, 1862. A subséquent deed 
from one Jeremiah Clark was a division of the rancho between said 
Clark and complainant, and is dated April 5, 1865. By this last 
deed complainant became the sole owner of the westerly half of 
said rancho, since which time he bas been the sole owner and in 
full possession of the same. The tract of land comprised in this 
portion of said rancho lies, as stated, in San Mateo county, im- 
mediately south of the town of Pescadero, and is situated between 
the county road and the Pacific Océan. It commences at Butano 
creek, a short distance south of the town of Pescadero, and extends 
about four mUes in length in a southerly direction along the coast. 
The westerly boundary lies on the Paciiic Océan. The county road, 
which leàds from Pescadero to the town of Santa Cruz, in Santa 
Cruz county, runs through this land at a distance of from one-half 
to three-fourths of a mile from the westerly boundary of the Pacific 
coast, and approximately parallel therewith. That portion of the 
tract of land lying between the county road and the Pacific Océan 
has been used by complainant as a dairy ranch, with some farming 
and stock raising, ever since he flrst acquired possession of the prop- 
erty. Until about 1890, the property was rented to tenants, who 
conducted the dairy business. From 1890 to the bringing of this 
suit, in December, 1894, the complainant has had personal pos- 
session of the premises, and has been engaged in the dairy business 
on his own account. The land described was open and uninclosed 
until about 1874. During the latter year fences were built on each 
side of the county road, thereby inclosing the land. The dairy 
house of the ranch is situated about halfway between the océan 
and the coUnty road, inside of the fence; and a gâte was erected in 
the line of fencing almost opposite the dairy house, thereby alïord- 
ing egress and ingress to tMs part of the ranch. Along the océan 
side of this tract of land are several small beaches, one of which 
is known as 'Tebble Beach," another as "Agate Beach," and still 
another as "Sapphire Beach." The flrst one, Pebble Beach, is the 
subject of controversy in this case. Thèse beaches arc small, sandy, 
or gravelly places; the largest, Pebble Beach, being about 200 feet 
in length "by 50 feet in width; and they are located at a distance of 
from one to two miles apart, and are so called because stones or 
pebbles of the character indicated by the names of the beaches are 
found thereon. Prof. Henry G. Hanks, the state mineralogist for 
six years, made an officiai report upon the character of thèse beaches 
in 1884, which is contained in the Fourth Annual Report of the State 
Mineralogist, for the year ending May 15, 1884, pp. 326, 327. This 
report was introduced in eTidence by the complainant. Prof. Hanks 
was also called as a witness. He testifled to making a second and 
a later report, after another personal investigation of the beaches 
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at the instance of thé complainant. This second report comprises 
also ail that is salient of th.e flrst officiai report, made in 1884, and 
was introduced in évidence by the complainant. The testimony 
wHch the witness gave in this connection amounts simply to a 
répétition of what is substantially contained in the last report. It 
is as foUows: 

"In reply to your request that I express my opinion as to the question, 'ï)o 
the pebbles on Pescadero Beach corne from the land, or are they cast up by the 
sea?' I make the folio wlng report: I made a thorough examina tien of Pes- 
cadero Beach, and published the results offlcially In the year 1884 In the 
Fourth Annual Report of tlie State Mineralogist of Califomia, folio 326, as 
follows: 'The beach at Pescadero, San Mateo county, has a wide celebrity 
for the beautiful pebbles found there. Thèse are nearly ail quartz, agates, 
camellans, jaspers, and chalcedony, of many beautiful varieties. On the 
shore, under a low bluff nearly at the sea level, a stratifled sandstone dips 
from 65 to 72 degrees from the horizontal to the Southwest. The strike is 
N. W. to S. E. magnetic. Under this, unconformably, lies a sedimentary 
formation, more récent. In horizontal strata, conslsting of sand, water-wom 
boulders, and pebbles. This formation constitutes the bluff, and the pebbles 
on the beach resuit from Its dlsintegration. The upper sedimentary seems to 
be formed from dlsintegration of the lower, whieh extends inland for an un- 
known distance. In the lower formations the sandstones are of diiïerent de- 
grees of fineness, from the finest sllt to very coarse conglomerate. In the con- 
glomerate may be seen small boulders of chalcedony, Jasper, agate, and 
porphyry, which are the same as those found on the beach; but the latter are 
coneentrated by long-continued action of the waves, which hâve washed away 
the sand, disintegrated the sandstone boulders, and gathered the barder peb- 
bles together on the beach. Some of the sandstones are cemented by oxide 
of iron, and ail the loose sands are highly ferruglnous. On the way from 
Pescadero to the beach the road is eut through a formation not stratifled, but 
in which the boulders are imbedded. This gênerai formation seems to be the 
same as is observed in the oU régions of San Mateo, Santa Clara, and Los 
Angeles countles.' Although at that time I fully made up my mind, I thought 
bcst to again visit the locality, which I dld on the twenty-second day of March 
[1895]. I examined the beaches for a considérable distance north of Pebble 
Beach, and the bluff of sand and rocks, as well as the surface of the land for a 
considérable distance from the sea, and gathered and examined pebbles whieh 
had not been on the beaches, but were taken from the banks hundreds of feet 
inland. Some of thèse pebbles I présent with this report. I flnd them to be 
mineralogically identical with those on Pebble Beach. I also obtained spéci- 
mens of the underlying bedrock, and flnd it to be the sedimentary variety 
named 'arkoss,' formed apparenùy from decomposing granité. I noticed at 
several places In the bluffs along the beaches I examined outcropping strata 
of washed pebbles, a portion of which had fallen on the rocks below. Thèse 
examinations fully conflrm the opinion I formed eleven years ago. The sea 
along the coast of Califomia between San Francisco and Pigeon Point is en- 
croaching upon the land. The effects may be seen along the Pescadero beaches 
and at the higb sedimentary bluffs between Lobetus and Half Moon Bay. 
The waves, which are reslsted by the hard underlying rocks, erode easily the 
softer superimposed sédiments which are continually falling from the banks. 
The breakers then dashing the detrital matter again st the harder rocks 
wholly disintegrate it, the reflux sweeps away the lighter pai-ticles in the 
condition of sand, spreads them out on the beaches, and finally washes them 
beyond the surf. The heavier portions, ineluding the pebbles, are able in a 
measure to resist by their gravity the action of the waves, and remain for a 
time exposed and coneentrated; but they in tum are also swept out to sea, 
and a new crop from the caving bank takes their place. This opération has 
continued for a long period, and probably will for many centuries to come. 
The same kind of pebbles exist in the banks above other beaches, but in less 
quantity; and, owing to the form of the little bays, or other causes, the con- 
ditions difCer, and the pebbles are sooner carried out to sea, or are at once 
covered out of sight by the sand. At several other localities on the Califomia 
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coast there are pebble beaches slmilar to those of Pescadero, the most noted 
of whlch are those near Crescent City, In Del Norte county, and at Lake 
Tahoe." 

Pebble Beach is a small semicircular cove, nearly in line with the 
dairy bouse and gâte which opens into the county road. The waves 
beat up this cove, and, reaching the bluff, undermine it, and the 
pebbles are thus washed down from the vein which exista there onto 
the beach, where they can be picked up. This f act renders it a very 
attractive pleasure spot to visitors and travelers and to the people 
gojourning and living in and around Pescadero. In order to get to 
this beach on the land side, it is necessary to leave the county road, 
pass through the gâte above referred to, and, after followlng the 
dairy road a short distance, turn to the left, and in this way pass 
over complainant's land. In this manner, a road was gradually 
f ormed over complainant's land, which led to this beach. It is to be 
observed, however, that prior to 1874 the land was, as stated, open 
and uninclosed, so that any one could wander from the county road 
down to the seashore. But in 1874 the fence was built with the 
gâte referred to, and thereafter those who passed through opened 
the gâte, entered and closed it behind them. They were permitted 
to do so by Mr. Coburn's tenants, for the reason that there was no 
spécial damage done to the premises or inconvenience caused by 
passing through the inclosure; in other words, the travel was not 
sufficient to call for serions objection. About the year 1890, Mr. 
Coburn took possession of the ranch, and commenced to conduct the 
dajry business himself. He testifies that he found that the con- 
tinuai passage of people over his land was getting to be a nuisance. 
He states that the gâte was frequently left open, and his cattle 
and horses would get out, and stray away. Visitors would wander 
ail over his place, stake out their horses, pitch tents, pick straw- 
berries, etc. He put up notices warning the public against trespass- 
ing on his premises; but thèse were not heeded, and were removed or 
destroyed. As a last resort, he nailed up or fastened the gâte that 
led from the road to the beach. Thereupon a considérable number 
of people, estimated at from 20 to 25, headed by H. B. Adair, a mem- 
ber of the board of supervisors of San Mateo county, came up from 
Pescadero to the complainant's place, and protested agaiust this act 
of nailing the gâte, claiming that the road was a public one, and 
that the complainant had no right to close the gâte, or obstruct 
passage to the road. Thèse people had axes, saws, and hammers 
with them, and tliey eut down the gâte, destroyed some of the fen- 
cing adjoining the gâte, and passed through the inclosure. The com- 
plainant was présent, and remonstrated, but his protests were not 
heeded, and he was even threatened with bodily harm if he inter- 
posed. The supervisor referred to participated in the démolition 
of the gâte. The road master was présent, as was also a constable 
of the county, but the latter did not venture to interféré with the 
work of destruction that was going on, though he claims that he lent 
no assistance himself, but simply stood by, a silent and passive 
epectator. The complainant put up another gâte, but this also was 
destroyed. In fact, during the entire period from the time that the 
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complainant closed Ms gâte and premises to public admittance, 
which was some time in September, 1891, until tiie issuance of the 
injunction in thls case, a continuai warfare was camed on between 
tàe complainant on one side and the people of Pescadero, lieaded by 
the superviser representing that district, on the other side, as to the 
right of way over complainant's lands to Pebble Beach. 

It may be well to refer to tbe state of facts which engendered thls 
animosity on the part of the people of Pescadero against the com- 
plainant, and their anxiety to hâve a passage over his land to the 
beach. Pescadero is a small town, consisting of some 200 or 300 
inhabitants. It is one of the summer resorts of the county of San 
Mateo. One of the attractions of the place is Pebble Beach, A 
free, easy, and uninterrupted passage to the beach is a matter, 
therefore, of considérable interest to the hôtels and livery stables. 
The bad feeling and préjudice that sprang up against the complain- 
ant, when he attempted to look his gâte, and eut ofl the public from 
passing over his land to the beach, can, therefore, be very readily 
understood. To settle any question about the proprietorship of 
Pebble Beach, an act of the législature of the state was procured iù 
1893, entitled "An act to déclare certain tide lands public grounds, 
and granting the same to the county of San Mateo in trust for the 
use of the public." Thls act was approved as law on February 27, 
1893. It reads as follows: 

"Section 1. That ail the tide-lands between the Une of high and low tide, 
described below, are hereby dedicated as public grounds, and the title thereto 
Is granted to the county of San Mateo In trust for the use of the public, and 
without the power to sell or in any manner to dispose of the same, or any 
part thereof ; sald lands shall be made and kept accessible to the public for 
the purpose aforesaid. The lands above-mentioned are described as follows: 
Being ail the lands between high and low tide along the shore of the Pacific 
Océan commencing at the mouth of Pescadero ereek, and runnlng southerly 
with the shore Une of said océan to a point known as the mouth of 'Bean Hol- 
low Lagoon,' about three miles distant, and includlng ail those tide-lands 
usuaUy known and caUed 'Pebble Beach,' sltuate, lying and being in the 
county of San Mateo, state of California." 

Two months subsequently, at a regular meeting of the board of 
supervisors of San Mateo county, held on May 1, 1893, a resolution 
was adopted declaring the road leading to Pebble Beach a public 
road, and ordering that said roadway be recorded as a public high- 
way in said county, in the proper book kept by the county clerk, as 
required by law. At a much later date, viz. at an adjourned meeting, 
held on November 13, 1894, upon motion of Superviser Adair, the 
board of supervisors instructed the county surveyor to survey the 
county road from Pescadero to Pebble Beach in the flfth township, 
and to make a report of the same to the board. A report was duly 
made, and the fleld notes of the survey were introduced in évidence. 

The complainant claims, and allèges in his bill, that the act of the 
législature of the state of California, referred to, is unconstitutional 
and void, because no authority or power existed in the législature 
to enact and pass the same, and that said act is in contravention of 
certain sections of the constitution of the United States and of the 
state of California, particularly of article 5 of the amendments to 
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the constitution of the United States, and of section 14 of article 1 
of the constitution of the State of California, both of which provide 
substantially that private property shall not be taken for public 
uses without just compensation. The complainant prays (1) that 
the said act be declared unconstitutional and void; (2) that the said 
respondent, its offlcers, agents, and workmen, be perpetually re- 
strained and enjoined from trespassing upon or in any way injuring 
or molesting complainant's said property, lands, and the possession 
thereof ; (3) that the complainant be decreed to be the sole and ex- 
clusive owner and entitled to the use and possession of the said 
Pebble Beach, and ail the appurtenances, rights, privilèges, and 
easements pertaining thereto. Then follow prayers for damages 
and injunction. The answer of the respondent dénies that the 
complainant is the owner, or seised in fee, of the said tract of land. 
It further avers, with respect to Pebble Beach, that the respondent, 
the county of San Mateo, "is the owner in fee of the said tract of 
land described as 'Pebble Beach,' and it further avers that it owns 
and is seised in fee of the said Pebble Beach for public purposes, — 
that is to say, as a public common or récréation ground, — and avers 
that the same has been at ail said times and is dedicated to the use 
of the public as such." 

It is évident from this statement of facts and the issues raised 
by the pleadings that the flrst question to be detennined is, how 
far does the complainant's western boundary to his tract of land 
extend? Does it include the land between high and low water 
mark, and does it include Pebble Beach? The constitutionality of 
the act of the state législature declaring the tide land at Pebble 
Beach a public common or récréation ground dépends on the dé- 
termination of this question. If complainant's western boundary 
extends only to high-water mark, and does not include the beach, 
then the act referred to, so far as it purports to affect the tide 
land or beach between high and low water mark, is obviously con- 
stitutionaJ ; it being well settled law that the title to ail tide lands 
is in the state, unless, indéed, a grant was made by the government 
of Mexico before the territory composing the state of California 
became a part of the United States, expressly covering the tide 
land in question, in which event the government of the United 
States, by virtue of article 8 of the treaty of Guadalupe Hidalgo, 
would be bound to protect ail private right to such land as against 
the state. But if the grant from the Mexican government covers 
and includes the tide land in question, then the act would be un- 
constitutional, the state having no title to it, and being, therefore,. 
without authority to donate or appropriate it for any purpose what- 
ever. The description of the boundaries contained in the original 
grant from the Mexican government, and followed in the patent 
granted by the United States upon the confirmation of the title by 
the land commissioners and the United States courts, reads as foi- 
lows: 

"Borderlng on the eaat on the sierra, to the west on the sea, to the north 
on the rancho of Don Juan Gonzales, and to the south on the rancho of Dona 
Ylaria Buelna; said tract being in longitude from north to south four leagues, 
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a little more or lésa, and in latitude firom east to west one league; contalnlng 
four square leagiaes." 

What is the meaning of the expression, "to the west on the sea'"* 
Does it mean to high. or low water mark? The admission of a 
State to the Union entitles it to ail the lands below ordinary high- 
water jnark and above ordinary low-water mark; in other words, 
to ail the tide lands. Bissell v. Henshaw, 1 Sawy. 553, 579, Fed. 
Cas. No. 1,447; Seabury v. Field, Me Ail. 1, Fed. Cas. No. 12,574; 
Grifflng V. Gibb, McAll. 212, Fed. Cas. No. 5,819; Martin v. Waddell, 
16 Pet. 367; PoUard v. Hagan, 3 How. 212, 230; Goodtitle v. Kibbe, 
9 How. 477. By the common law, the title in the soil of the sea, 
or of arms of the sea, below high-water mark, except so far as 
private rights in it hâve been acquired by express grant or by pre- 
scription or usage, is in the crown, subject to the public rights of 
navigation and flshing. Fitzwalter's Case, 3 Keb. 242, 1 Mod. 105; 
3 Shep. Abr. 97; Com. Dig. "Navigation," A, B; Bac. Abr. 'Tre- 
rogative," B; Rex v. Smith, 2 Doug. 441; Attorney General v. Par- 
meter, 10 Priée, 378, 400, 401, 411, 412, 464; Attorney General v. 
Chambers, 4 De Gex, M. & G. 206, 4 De Gex & J. 55; Malcomson 
V. O'Dea, 10 H. L. Cas. 591, 618, 623; Attorney General v. Emerson 
[1891] App. Cas. 649; Attorney General v. Johnson, 2 Wils. Ch. 87, 
101-103; Gann v. Free Fishers, 11 H. L. Cas. 192; Smith v. Stair, 
6 Bell, App. Cas. 487; Lord Advocate v. Hamilton, 1 Macq. 46, 49. 
See, also, Lord Haie, in Harg. Law Tracts, 11, 12, 17, 18, 27, 36, 84, 
85, 89. The common-law rule upon this subject has been held to 
be the law of this country. Shively v. Bowlby, 152 U. S. 1, 14 Sup. 
et. 548, and cases there cited. There is, however, a further limita- 
tion to this generally recognized rule with respect to private rights 
over tide lands acquired under a former government, which tide 
lands hâve, since their acquisition, become part of the domain of 
this country. The gênerai rule, and the limitation to it, are very 
clearly stated in Knight v. Association, 142 U. S. 161, 183, 12 Sup. 
et. 258. Mr. Justice Lamar, delivering the opinion of the court, 
and passing upon the right of the city and county of San Francisco, 
by virtue of a grant derived from the Mexican government as a 
pueblo, to certain tide lands, said : 

"It is the settled rule of law in this court that absolute property In and 
dominion and sovereignty over the solls under the tide waters in the original 
States were reserved to the several states, and that the new states since 
admltted hâve the same rights, sovereignty, and jurisdiction in that behalf 
as the original states possess within their respective bordera. Martin 
V. Waddell, IG Pet. 367, 410; Pollard v. Hagan, 3 How. 212, 229; Goodtitle v. 
Kibbe, 9 How. 471, 478; Mumford v. Wardwell, 6 Wall. 423, 436; Weber v. 
Commissioners, 18 Wall. 57, 65. TJpon the acquisition of the territory from, 
Mexico the United States acquired the title to tide lands equally with the 
title to upland; but with respect to the former they held It only In trust for 
the future states that might be erected out of such territory. Authoritles last 
cIted. But this doctrine does not apply to lands that had been prevlously 
granted to other parties by the former government, or sub.lect to trusts 
which would require their disposition in some other way. City and Countv 
of San Francisco v. Le Eoy, 138 U. S. 656, 11 Sup. Ct. 364. For it Is equally 
well settled that when the United States acquired Californla from Mexico 
by the treaty of Guadalupe Hidalgo (9 Stat. 922) they were bound, under the 
elghth article of that treaty, to protect ail rights of property in that terri- 
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tory emanatlng from the Mexican goTcmment prevlous to the treaty. Tesche- 
mâcher v. ïhompson, 18 Cal. 11; Beard v. Federy, 3 WaU. 478. Irrespective 
of any such provision In the treaty, the obligations resting upon the United 
States in this respect, under the princlples of international law, would hâve 
been the same. Soulard v. U. S., 4 Pet. 511; U. S. v. Percheman, 7 Pet 51, 
87; Strother v. Lucas, 12 Pet. 410, 436; U. S. v. Repentigny, 5 Wall. 211, 
260." 

See, also, City and County of San Francisco v. Le Eoy, 138 U. S. 
656, 670, 672, 11 Sup. Ct. 364. 

In More v. Massini, 37 Cal. 432, it appeared that the Mexican 
government, in 1846, had granted to Daniel A. Hill one league of 
land in what is now the county of Santa Barbara. The United 
States district court conflrmed the grant to Hill, and the prés- 
ident of the United States issued to him a patent therefor, March 10, 
1865. The description, so far as it is material to this case, con- 
tained in the patent, which in turn recited the decree of confirma- 
tion of the board of land commissioners and of the district court 
for the Southern district of California, reads: "Bounded on the 
south by the seashore." Where the land fronted on the seashore, 
between high and low tide, were mines of asphaltum. The défend- 
ants were engaged in mining the asphaltum, and this action was 
brought to recover damages for minerai already extracted, and to 
obtain an injunction restraining mining opérations. The défend- 
ants claimed to be working under and in pursuance of the mining 
customs of California, and denied plaintiff's title to the land below 
high tide. The court below was of the opinion that the patent 
conveyed the land between high and low water, and gave judgment 
in favor of the plaintiff for damages, and granted a perpétuai in- 
junction. The défendants appealed. In reversing the judgment of 
the lower court, Mr. Justice Rhodes held that the expression "sea- 
shore" included land extending only to high-water mark. It is con- 
tended by counsel for complainant that the authority of More v. 
Massini is not applicable to the facts of the case at bar, because 
in that case the boundary was to the "seashore," whereas in the 
case at bar it is to the "sea," — an expression claimed by counsel 
to be much broader in its signification. But I cannot assent to 
the distinction sought to be drawn. It seems to me to be too nar- 
row and pefined. The descriptions of the boundaries in both cases 
were worded in very gênerai terms. For ail the ordinary purposes 
of a boundary, where the océan, or a bay, or other body of water 
affected by the flux and reflux of the tide, is made a limit, the words 
"seashore" and "sea," in the absence of any showing to the con- 
•trary, appear to me to be practically synonymous. It is fùrther 
claimed by counsel for complainant that the earlier décisions of the 
suprême court of the state in Teschemacher v. Thompson, 18 Cal. 
11, and Ward v. Mulford, 32 Cal. 365, are more in point, and are 
directly opposed to the authority of More v. Magsini. With respect 
to the applicability of the cases of Teschemacher v. Thompson and 
Ward V. Mulford, I agrée with the views expressed by Mr. Justice 
Ehodes in the introductory part of his opinion in More v. Massini, 
when he says: 
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"In Tesehemacher v. Thompson, 18 Cal. 11, It was admlttefl that the patent 
of the United States to the plalntlffs embraced the lands In oontroversy; and 
the lands in dispute In Ward v. Mulford, 32 Cal. 365, were withln the Unes 
of the survey, and were embraced by the patent from the United States. 
Were that the position of the lands In dispute In this case, the authority of 
those cases would be décisive of thls. But the question hère Is whether 
the lands in controversy— that is to say, the lands below the Une of ordlnary 
hlgh tlde of the Pacific Océan— are embraced wlthin the patent." 

This is precisely one of the questions involved in the case at 
bar. But, eTen if the authority of More v. Massini can be distin- 
guished from the présent case, that of U. S. v. Pacheco, 2 Wall. 587, 
would seem to be directly in point, and conclusive of the question 
presented hère. In that case the district court had conftrmed the 
survey and location of a Mexican grant for three square leagues 
of land, situated on the east side of the Bay of San Francisco. The 
decree described the land as bounded "on the west by the Bay of 
San Francisco." The survey embraced marsh land covered by the 
monthly tides, but excluded lands covered by the daily tides. From 
the decree approving this survey the United States took an appeal 
to the suprême court in the interest of the settlers on the upland, 
who desired to hâve the grant so located that the bay, as a boundary, 
would be the Une of low-water mark, thereby including in the grant 
marsh lands covered by the daily tides, and excluding an equal 
amount of upland. Mr. Justice Field, delivering the opinion of the 
court, said: 

"The decree of the district court confirme the claim of the respondents to 
the extent of three square leagues, and descrlbes the land as bounded • * • 
on the west by the Bay of San Francisco. * * • On the slde of the bav 
there are about two leagues of sait or marsh land. The whole of this land 
Is covered by the monthly tides at the new and full moon, and a part ot the 
land is covered by the daily tides. And the objection taken to the survey 
approved by the district court is that it does not Include this marsh land as 
a part of the tract conflrmed. The objection Is made on the supposition that 
the Unes glven by the decree do not close; that a fourth Une is necessary to 
complète the boundaries, and that thls fourth Une must be determlned by the 
quantlty conflrmed, and so drawn as to include it; and that by the bay as 
a boundary in this case is meant the line of low-water mark. • * * By 
the common law, the snore of the sea, and, of course, of arms of the sea, is 
the land between ordinary hlgh and low water mark, the land over whicn 
the daUy tides ebb and ûow. When, therefore, the sea, or a bay, is named 
as a boundary, the Une of ordinaiy high-water mark is always Intended 
where the common law prevails. 3 Kent, Comm. 427. And there is noth- 
ing in the language of the decree whlch requires the adoption of any other 
raie In the présent case. If référence be had to the rule of the civil law 
because the bay is given as a boundary in the grant from the Mexican govern- 
raent, the resuit will be equally against the position of the appellants." 

t 

The decree conflrming the survey was afflrmed. The contention 
of counsel for complainant that the civil or Roman law has always 
been the recognized law of Mexico, and that under that law the 
doctrine of state ownership of the beach between high and low 
watèr does not obtain, is probably correct, but it does uot follow 
that under that law a colonization grant of upland bounded by the 
sea includes the beach or shore. In the case just cited Judge Field 
holds that because the bay was given as the boundary in the grant 
v.75F.no.6 — 34 
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from the Mexican government was of no avail to support th.e claim 
that thç cirant extended to low-water mark. 

But it is further contended by counsel for respoudent that the 
complainant has not only failed to show title in himself below high- 
water mark, but that he has also utterly failed to show that his 
grant èxtends to that point. It is claimed that, on the contrary, 
he has shown, if he has shown anything at ail, that the westerly 
boundary of his tract is *he blufE above ordinarj' high-water mark. 
The meander lines delineated on the plat of the Eancho Punta del 
Ano Nueyo, surveyed by the United States surveyor gênerai in 1857, 
and attached to the patent, are reîerred to, to establish this con- 
tention. The respondent also introduced in évidence a copy of a 
part of the tracing of a map of a portion of the coast of Oalifornia, 
including the tract of land in question, surveyed by the United 
States coast survey in 1854. This map contains the meander lines, 
bordering on the sea, of the Eancho Punta del Ano Nuevo. The 
particular meander Une which affects Pebble Beach, viz. "South, 
20. 30' west, 6 chains and fifty links, to station," as it appears in 
both of thèse maps, shows that the western boundary line of com- 
plainant's land is on th^ bluff bordering the sea, and not on the 
beach, and it is claimed that Pebble Beach is outside of complain- 
ant's land. The complainant, on his part, has also introduced a 
map based upon a survey made by 8. P. Johnson, who was called 
as a witness. This survey was made in September, 1895, at the 
request of the complainant. The meander line which affects Peb- 
ble Beach, as it is delineated on this map, is not on the bluff, but 
beyond it, on the beach itself. This discrepancy between the old 
maps of 1854 and 1857 and that of lS95 is explained by the fact that 
the sea has been encroaching upon the land at Pebble Beach, and 
has, by the slow and imperceptible process of érosion, worn into 
the bluff. It would, thprefore, seem that even if Pebble Beach 
were outside of the original survey lines made in 1854 and 1857, 
it is now, assuming complainant's latest survey to be correct, with- 
in his survey lines. But I do not attach much importance to thèse 
meander lines, for it is well settled that they do not limit the bound- 
ary of the grant. Their purpose is to ascertain the quantity of 
land to be chargea for. RaUroad Co. v. Schurmeir, 7 Wall. 272; 
Jefferis v. Land Co., 134 U. S. 178, 10 Sup. Ct. 518; Hardin v. Jor- 
dan, 140 U. ër 371, 380, 11 Sup. Ct. 808, 838; MitcheU v. Smale, 140 
U. S. 406, 11 Sup. Ct. 819, 840. In Hardin v. Jordan, supra, Mr. 
Justice Bradley thus deflned thèse lines: 

"It has been the practice of the government from Its orlgln, in disposing 
of the public lands, to measure the priée to be pald for them by the quantity 
of upland granted, no charge being made for the lands under the bed of the 
stream or pther body of water. The meander lines nin along or near the 
margin of such waters are run for the purpose of ascertalnlng the exact 
quantity Of thé upland to be chargea for. and not for the purpose of limitlng 
the title of the grantee to silch meander Unes. It has frequently been held, 
both by the fédéral and state courts, that such meander Unes are Intended 
for the purpose of bounding and abuttjng the lands granted upon the waters 
whose margins are thus meandered, and that the waters themselves constl- 
tute the real boundary." 
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Mr. Justice Clifford, in Railroad Co. v. Schurmeir, supra, said: 

"Meander Unes are nin, In surveying fractional portions of the public lands 
bordering upon navigable rivers, not as boundaries of the tract, but for tUe 
purpose of defining the sinuositles of the banks of the stream, and as the 
means of ascertaining the quantity of the land In the fraction subject to sale, 
and which is to be paid for by the purchaser. In preparing the ofiBcial plat 
from the field notes, the meander Une is represented as the border Une of 
the stream, and shows to a démonstration that the water course, and not 
the meander Une as actually run on the land, is the boundary." 

The same principle would obtain in surveying the boundary of a 
Mexican grant. The meander line running along the margin of the 
sea would détermine quantity, but would not limit the title of the 
grantee to such as against an intruder coming in between that line 
and the sea, nor would it extend the beach beyond its natural bound- 
ary. 

My conclusion upon the question of the extent of the western 
boundary of complainant's land is that he takes to high-water mark, 
and no further, and that the act of the législature of the state of 
Oalifornia of February 27, 1893, in so far as it purports to set apart 
as public grounds the tide lands at the place called "Pebble Beach," 
is constitutional as to the land between high and low water mark. 
If it purports to do more, it is unconstitutional and void to that 
extent. Complainant urges that, as the act uses the words "Peb- 
ble Beach," it was intended to include the entire beach, whether 
inside of complainant's western boundary of high-water mark or 
not. But it is my opinion that the words 'Tebble Beach" were 
intended simply as words of description, and were used in sub- 
ordination to the preceding language of the act, which applies 
particularly and only to "ail the tide lands between the line of 
high and low tide." Besides, the word "beach" has a well-settled 
meaning in law. It is deemed the équivalent of the word "shore." 
Storer v. Freeman, 6 Mass. 435. See, also. Providence Steam En- 
gine Co. V. Providence & S. S. Co., 12 E. I. 348. In Niles v. Patch, 
13 Gray, 254, it was said that the word " 'beach,' in its ordinary sig- 
niflcation, when applied to a place on tide waters, means the space 
between ordinary high and low water mark, or the space over which 
the tide usually ebbs and flows. It is a term not more signiflcant 
of a sea margin than 'shore,' and "bounding on the shore' does not 
include the 'shore.' " 

We now come to the second question involved, as to whether the 
respondent, as a public body, has acquired the right to pass over 
complainant's land to Pebble Beach by virtue of long user or pre- 
scription, or by dedication. The importance of this proposition in 
rendering Pebble Beach accessible to the public is obvions. The 
land, prior to 1874, was open and uninclosed. The respondent in 
troduced many witnesses, old résidents in and around Pescadero, 
who testifled to the fact that the résidents and visitors to the town 
were wont to travel to Pebble Beach for pleasure and récréation 
for a long period of years, and that they passed over complainant's 
land to do so. When the fence was put up, such travel as there 
was passed through the gâte, and followed the road tbat led to 
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the beach in question. The complainant substantially admits thf. 
user, but emphatically and 'positively dénies that he ever acquiesced 
in or had knowledge or intended tbat any prescriptive rigbt should 
be based on the user. He maintains that such travel as there was 
was only through suflferance, and that he never intended that such 
permissive user should be construed as an indication on his part 
of dedicating the road to the public. He testifles that as long as he 
BujEfered no particular inconrenience from the visits of travelers or 
pleasure seekers, he did not object to their passing through his gate- 
way and using the road over his land leading to the beach; but when 
travel increased, and he was subjected to inconveniences, when his 
land was trespassed upon, his gâte left open, and his cattle and 
horsea strayed away, etc., he determined to put a stop to it, and 
accordingly posted up notices against trespassing. When he found 
that thèse notices were not heeded, and were destroyed or torn 
down, he closed the gâte to the public. He certainly did everything 
an owner could well do to show that he did not consent to any 
claim oî prescriptive right as a public road, nor did he assent to 
any dedication of the same for public purposes. It would serve no 
useful purposé to go at length into the testimony on this point. 
Suffice it to say that the respondent, on whom lies the burden of 
establishing a prescriptive right, or a dedication, of the road, has 
failed to show a single act or expression on the part of the com- 
plainant that he ever intended or desired or consented that the road 
should be used as a public road. The only ground on whieh the 
respondent can rely is that of user. But the mère user of a private 
road is not, inconsistent with the license or permission of the own- 
er to use the road. The mère f act that the complainant permitted 
at flrst, and for a long period of years, résidents in and around the 
little town of Pescadero, where he resided himself, and visitors to 
that place, to visit Pebble Beach, and to pass oyer his land to do 
so, does not, of itself, and so far as the facts of this case are con- 
cerned, constitute such user as can be said to amount at the com- 
mon law to a prescriptive right on the part of the public to use the 
road. In Warren v. Jackson ville, 15 111. 241, it was attempted to 
infer a dedication of a road over lands which were open and unin- 
closed and in common. The court said: 

"The use and occupation of this portion is only about seven years, without 
any proof of assent or dissent. While so much land lying in common in tliis 
country remains free to public uses and travel, until cireumstances induce 
owners to Inclose, we can deduce no strength or inference or conclusion from 
mère travel across it by the public without objection from the owner. It is 
neither the temper, disposition, fashion, nor habit of the people or custom of 
the country to object to the community enjoying such privilèges until owners 
wlsh to inclose." See Ang. Higw. p. 164, § 151. 

The éléments which go to make up a prescriptive right are three. 
The user must be (1) adverse, (2) continuons, and (3) uninterrupted. 
Now, in the case at bar, whatever else may be said in favor of the 
continuity and uninterrupted character of the user, still the facts 
do not justify, in my opinion, the conclusion that the user was ad- 
verse to the owner of the land. In 19 Am. & Eng. Enc. Law, p. 11, 
it is said; 
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"The adverse use whleh will give title by prescription to an easement is 
substantially the same in quality and eharacteristics as tlie adverse posses- 
sion vi^hich will give title to real estate. As in the case of adverse possession, 
it must be continued for a long period; it must be adverse, under a claim of 
right, exclusive, continuous, uninterrupted, and with the knowledge and ac- 
quiescence of the owner of the estate out of whieh the easement is claimed." 

And again, on page 23, it is further said: 

"No title by prescription can be acquired in an easement without the ac- 
quiescence and knowledge of the owner of the servient estate. The user must 
not be clandestine or by stealth, but open, notorious, visible, and indisputa- 
ble. When the user is of such a eharacter and under a claim of right, the 
owner of a servient tenement is chargea with notice, and his acquiescence is 
implied." 

In Huffman v. HaU, 102 Cal. 26, 36 Pac. 417, it was held that 
the fact that the land had been inclosed by a fence would show 
that any use of it by the public for a way was only permissive, 
and is strong évidence in support of a mère license to the public 
to pass over the designated way, and in rebuttal of a dedication to 
public use. See, also, Quinn v. Andersen, 70 Oal. 456, 11 Pac. 746. 
Furthermore, I do not think that the use made of the road was 
such a public use as is contemplated by the law. It was confined to 
résidents from Pescadero and the neighborhood, and visitors and 
pleasure seekers sojourning at that place during the summer season. 
It was testified that the existence of thèse pebbles, whieh constitute 
the great attraction and inducement for people to visit the beach, 
had been known to the public generally only for the last 10 yeaxs. 
Prier to that time the travel, if it can be termed such, was ex- 
tremely light, being confined to a few hunters, flshermen, and pleas- 
ure seekers. The act of the state législature, declaring it a place of 
récréation, was passed only in 1893. The first steps to hâve the 
road leading to the beach declared a public road were taken some 
two months subsequently. The public necessity for a road to that 
place could, therefore, not hâve been very great. In McKey v. Hvde 
Park Village, 134 U. S. 84, 10 Sup. Ct. 512, whieh involved a com- 
mon-law dedication of a street, the suprême court said, through 
Mr. Justice Lamar: 

"This Is an action of ejectment, brought in the circuit court of the United 
States for the Northern district of Illinois by William D. McKey against the 
village of Hyde Park to recover possession of a strip of land 23 feet wide and 
150 long, used and occupied by the village as a part of a street known as 
'Forty-Pirst street.' The ground of McKey's complaint is that the village, in 
locating and opening that street, entered upon, and unlawfuUy took possession 
of, his land to the estent of the above-mentioned strip, ejected him therefrom, 
and withholds from him the possession thereof. The défendant filed a plea 
of not guilty, and at the trial contended that the street, Including that strip, 
was properly located, and was rightfuUy used as a public highway by virtue 
of a common-law dedication, and also under a deed from plaintifC's co-tenant, 
with the acquiescence of plaintiff, through a long period of years." 

The judgment in the lower court went in favor of the défend- 
ant, and plaintiff appealed to the suprême court, and cited, as one of 
the errors, the instruction of the court to the jury regarding the 
question of dedication. The instruction was as follows: 

"If you believe from the évidence that in 1874, when the plaintiff attained 
his major! ty, he knew of the action of the village of Hyde Park in laying out, 
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openlng, and improvlng the street, anâ that thereafter, and until the parti- 
tion suit was commenced, In 1881, or later, the street was maintalned and used 
■with hls knowledge, and without objection by him, you are authorized to 
infer tbat he consented to a dedlcation to that use of so much of the lIcKey 
tract as Is embraced wlthln the présent llmlts of the street." 

This instruction was repeated in the foUowing more unqualifled 
language : 

"The plalntiŒ became of âge in 1874, and If the village of Hyde Park took 
possession of thls strlp of land in 1873, and he knew of that possession, and 
made no objection; If with full knowledge of everything that was done from 
1874, when he was of âge, until Mr. Greeley informed hlm for the first time 
that he was the owner or part owner of the 23 feet,— then he cannot recover 
as against the village of Hyde Park." 

The court then proceeds to say, in commenting on thèse instruc- 
tions, that: 

"However correct, technlcally, as an abstract proposition, the first part of 
thls charge may be, we do not think the last paragraph of It, above quoted, 
States thé law of Illinois as to what constitutes a dedication of real property 
in that state, as Interprétéd by her suprême court. In Olty of Bloomington v. 
Bloomington Oemetery Ass'n, 126 111. 221, 227, 228, 1» N. E. 298, the court laid 
down the principle that mère 'nonaction will not raise an implication of an in- 
tention to dedicate prlvate property to public use, nor wiU it estop the owner 
to deny such intention.' After repeatlng the doctrine In. the language of pre- 
ceding cases, the court proceeded thus: 'But It is sald that he and his 
grantee, the plaintiff, should be estopped to deny a dedication because of the 
public user of the land in question as a part of the street without objection on 
their part. Had the plaintiff, or its grantor, by any equlvocal overt aets or 
déclarations, given évidence of an intention to hâve the land in question 
included in the street, and thereby induced the public to use and the city to 
improve It as a part of the street, possibly the doctrine of estoppel might hâve 
been invoked. No such acts or déclarations are, however, shown. Ali that is 
proved is mère nonaction on their part, or, in other words, a mère omission 
to assert their title as against the public. Mère nonaction will not raise an 
implication of an intention to dedicate prlvate property to public use, nor 
will It estop the owner to deny such intention.' See, also, Herhold v. City 
of Chicago, 108 111. 467; Peyton v. Shaw, 15 111. App. 192. In Kyle v. Town 
of Logan, 87 111. 64, 66, 67, the court states the same doctrine as follows: 
'In order to justlfy a claim that title to a tract of land has been divested by 
dedication, the proof should be very satisfactory either of an actual inten- 
tion to dedicate or of such acts and déclarations as should equitably estop the 
owner from denylng such Intention. * • * The owner of the land must do 
some act, or suffer some act to be done, from which it can be falrly inferred 
he intended a dedication to the public. Acquiescence, with knowledge of the 
use by the public, without objection, is not, as held by the circuit court, con- 
clusive évidence of a dedication, for It may be rebutted. The second instruc- 
tion for appellees, announcing this principle, was erroneous. A dedication, 
from a user of twenty years, and for a shorter time, may be presumed, but 
it is not conclusive. The owner might show any fact which would overcome 
the presumption.' In City of Chicago v. Johnson, 98 111. 618, 624, 625. the court 
laid down the doctrine on this subject as follows: 'A dedication of priva te 
property to public uses will not be held to be established, except upon satis- 
factory proof, either of an actual dedication, or of such acts or déclarations 
as should equitably estop the owner from denying such intention. This propo- 
sition is so clearly the law, it needs the citation of no authorities in its sup- 
port.' In the stlll earlier case of Mcintyre v. Storey, 80 111. 127, 130, the 
court said: 'A dedication of the right of way for a highway may be varlously 
proven. It may be established by grant or written instrument, or by the acts 
and déclarations of the owner of the premises. It may be inferred from long 
and uninterrupted user by the public, with tlie knowledge .and consent of 
the owner. But this court has had fréquent occasion to say there must be a 
clear intent shown to make the dedication. The évidence offered for that 
purpose should be clear, either of an actual Intent so to do, or of such acts 
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or déclarations as will equitably estop the owner from denyingr such intent,'— 
citing Marcy v. Taylor, 19 111. 634; Kelly v. City of Chicago, 48 111. 388; God- 
frey v. City of Alton, 12 111. 29. In City of Chicago v. Stinson, 124 111. 510, 
513, 514, 17 N. E. 43, the court said: 'Before title can be divested by dedica- 
tion, the proof must be very satisfactory either of an actual intention to dedi- 
oate, or of such acts or déclarations as should equitably estop the owner from 
denying such intention;' citing Kelly v. City of Chicago, 48 111. 388. 'Long 
use and long acquieseence in such use by the owner of land are sometimes 
regarded as, in and of themselves, évidence of a dedlcatlon. In cases, how- 
ever, of implied or presumed acquieseence or consent on the part of the 
owner, very much dépends upon the location of the road or street, the amount 
of travel, the nature of the use of the public, the rights asserted by the public, 
the knowledge of the owner, and lilie circumstances;' citing Onstott v. Mur- 
ray, 22 lowa, 457. We hâve said: 'Acquieseence, with Icnowledge of the use 
by the public, wlthout objection, is not « * * conclusive évidence of a 
dedication, for it may be rebutted;' citing Kyle v. Town of Logan, 87 111. 64. 
The two prominent éléments to be considered in determining whether there 
lias been a eommon-law dedication or not are the intention of the owner to 
dedicate, and the acceptance by the public of the intended dedication. 'The 
owner of the land must do some aet, or suffer some act to be done, from 
which it can be fairly inferred he intended a dedication to the public;' citing 
Kyle V. Town of Logan, supra. Under thèse authorities we think the court 
below commltted error In that part of the charge to which we hâve just re- 
f erred. The principle established by them is that dedication of a street or 
highway may be inferred from a long and uninterrupted user by the public 
with the knowledge and consent of the owner, but that mère knowledge and 
nonaction or failure to assert one's rights are not conclusive évidence of such 
dedication, for they may be rebutted; and the party is always allowed to show 
facts and circumstances to overcome such presumption." 

Much that is said in the above case is clearly applicable to the 
question of dedication urged in the case at bar. ïhere are, how- 
ever, a few other principles which should be stated. In the flrst 
place, two things are requisite to a dedication, as distinguished 
from a prescriptive right by long user: First, a dedication by the 
owner; and, second, an acceptance by the public. The burden of 
showing both of thèse requisites is on the respondent. There is 
no eyidence whatever that the complainant ever intended to dedi- 
cate Pebble Beach road to the public. His mère nonaction, we 
hâve seen, is insuflQcient, oï itself, to establish a dedication. Washb. 
Easem. p. 186, thus states the doctrine: 

"To constitute a dedication of land to a public use, there must flrst be an 
Intention to do It on the part of the owner. And this must be unequivocally 
and satisfactorily proved. But it may be manifested by wrlting, by déclara- 
tion, or by acts. Dedications hâve been established in every concelvable way 
by which the intention of the party could be manifested. Wlthout that, no 
dedication can take place; and if, for Instance, in openlng a passageway of a 
character that might otherwise be deemed a public way, the owner of the land 
should place a gâte at its entrance, by which such passage may be closed, it 
would be regarded as negativing the intention to make it a public way; nor 
would it become so by the gâte belng suffered to go to decay or ceasing to be 
used." 

And again, at page 182, the same author says: 

"But to constitute a dedication there must be an abandonment by the owner 
to the use of the public exclusively and not a mère user by the public in con- 
nection with a use by the owners, in such measure as they désire." 

See, also, the case of Irwin v. Dixion, 9 How. 10, 31, et seq., where 
the entire question of dedication is elaborately considered by Mr. 
Justice Woodbury. 
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Counsel for respondent rely greatly upon the décision of the su- 
prême court of the state in Schwerdtle v. Placer Co., 108 Cal. 589, 41 
Pac. 448, to establish a prescriptive right to the road. In that case 
it was found that the public, frona the year 1850 to 1887, had used 
the road openly, notorionsly, and continuously, and adversely to 
plaintiff. Such cannot be said to be the fact in the case at bar. In 
the case cited, the owner of the tract including the strip used as a 
Street asked permission of one of the members of the board of super- 
visors to place gâtes across the road at the inlet and outlet of the 
same, which permission was granted. The suprême court, in com- 
menting on this fact, held it to be rather an acknowledgment than a 
déniai of the public right. In the case at bar the complainant 
erected his fences and gâte in 1874. When he found that the pass- 
ing and repassing of people over his land was becoming a nuisance, 
he, as a last resort, nailed up his gâte. He did not solicit any per- 
mission to do this from the board of supervisors or from the road 
master of the county. When his gâte was eut down and destroyed, 
he put up another, and ail the time protested and opposed the tres- 
passes and molestations of the people from and around Pescadero, 
and of those who took part in tearing down the gâte, and in seeking 
to keep the road to Pebble Beach open and unobstructed. A signifi- 
cant fact, to my mind, tending to show that bef ore the passage of the 
act of the state législature declaring Pebble Beach a public récréa- 
tion ground the oiBcials of the county and the public in and around 
there did not regard Pebble Beach road more than as a private road, 
is that when complainant erected his fence and gâte, no objection 
was made. This was in 1874, or thereabouts. No effort was ever 
made by the county to déclare the road a public highway in accord- 
ance with the law until 1893, almost 20 years after. Section 25 of 
"An act to prescribe the duties and provide the salaries of certain 
ofiBcers of San Mateo county; to authorize the issue of bonds for 
road purposes and other matters relating thereto," passed by the 
state législature of 1873-74, and approved March 18, 1874, provides: 

"AU roads, public or private, heretofore petitioned for, viewed, located, laid 
ont and declared public or private roads by the board of supervisors of San 
Mateo county in the manner and form prescrlbed by the laws on tbat subject 
then in force in the said county of San Mateo, and for which the damages 
awarded hâve been paid as provlded by said laws, are hereby declared to be 
public or private roads, as the case may be, and the same be opened and im- 
proved in the same manner as if the laws under which they were laid out 
were still in force, except that the same shall be done by the offlcers pre- 
scrlbed by laws now or hereafter in force in the county." 

Nothing was done, in accordance with the provisions of this act, 
until May 1, 1893, two months subséquent to the act declaring 
Pebble Beach a place of récréation for the public. This state of 
the case is inconsistent with the idea that the public considered the 
road as a public road, and is consistent with the fact that the user 
of the road was by the tacit license or permission of complainant, 
which, of itself, is enough to defeat a prescriptive right to the road. 
Washb. Easem. (4th Ed.) p. 197, § 5. Section 2622 of the Political 
Code of the state of California further requires that: 
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"The clerk of the board of supervisors shall Include In the minutes of the 
board of supervisors ail proceedings of the board relative to each road or 
road district, including orders for laying out, altering, and openlng roads; he 
must also keep a road register, in which must be entered the number and 
name of each public highway in the county, a gênerai référence to its terminal 
points and course, also the date of the flling of the pétition or other papers, a 
mémorandum of every subséquent proceeding in référence to it, wlth the 
date thereof, and the folio, and the volume of the minute book where It is 
recorded." 

While, at the meeting of May 1, 1893, it was ordered tliat the road 
he recorded as a puhlic highway in the proper book kept by the 
county clerk, and as required by law, no book or record showing 
that such had heen done was produced. We must, therefore, infer 
that no such record was ever made. Where a party has it within his 
power to produce évidence favorable to his contention, if such évi- 
dence exists, and fails to do so, a presumption arises that such évi- 
dence does notexist; otherwise it would hâve been produced. Code 
Civ. Proc. § 1963, subd. 5. Upon the whole of the case, I am unable, 
from the testimony produced, to afflrm that there was any such ad- 
verse user as would constitute a right by prescription to Pebble 
Beach road under the law of this state, nor that there was any dedi- 
cation by complainant of the road for public purposes. 

We now take up the question of the responsibility of the county 
of San Mateo for the acts of its officers, agents, and employés in the 
damage which was done to complainant and his property in tearing 
down his gâte and a portion of the fence, trespassing upon his prop- 
erty, and violating his gênerai rights as owner. It follows, neces- 
sarily, that if the road was not a public road, no one had any right 
to commit trespasses on complainant's land, or do anything to compel 
him to open the road, and admit the public generally to its use. But 
the question to be determined now is, what share of responsibility, 
if any, is attached to the county of San Mateo, as a public body, for 
those tortious acts? The counsel for respondent contends that the 
county of San Mateo, through its board of supervisors, never author- 
ized nor ratifled thèse varions acts of trespass, nor did they authorize 
or indorse the acts of one of their number. Superviser Adair. It is 
contended that whatever was done by the latter was so done upon 
his Personal responsibility and independently of his oflQcial position 
as supervisor. It becomes necessary to inquire what powers the 
board of supervisors, and the supervisors individually, possess with 
respect to roads, and then to ascertain what action the board col- 
lectively, or a supervisor individually, took, so far as their records of 
proceedings disclose, with référence to Pebble Beach road. 

Pol. Code Cal. § 2621, provides that: 

"No route of travel used by one or more persons over another's land shall 
hereafter become a public road or by-way by use, until so deelared by the 
board of supervisors or by dedication by the owner of the land aiïected." 

This provision took effect with adoption of the Codes, January 1, 
1873. 

Section 2622 provides, as stated, that ail public roads shall be 
registered. 
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Section 2641 of the same Code provides, with référence to tlie 
powers and duties of highway officers, tliat: 

"The board of supemsors of the several counties shall dlvide their respec- 
tive CQunties Into suitable road districts, and may change the boundarles 
thereof, and each superviser shall be ex-offlclo road commissioner of the 
several road districts In his supervisor district, and shall see that ail orders 
of the board of super visors pertaining to roads in his district are properly 
executed. • * *" 

Section 2642 provides for the appointment of a road master or 
road oyerseer. 

Section 2643 provides tbat tlie boards of supervisors of tlie several 
counties of this state sîiall hâve gênerai supervision over thè roads 
within their respective counties. They must, by proper ordinance — 
"(1) Cause to be surveyed, vievifed, laid out, recorded, opened, and worked 
such hlghways as are necessary to public convenience, as in this chapter 
provided. (2) Cause to be recorded as highways such roads as bave becomt- 
such by usage, dedication, or abandonment to the public. * * •" 

Several other subdivisions follow, further defining their powers 
and duties over public roads. Section 2645, as amended in 1893 
(see Statutes and Amendments to the Codes, 1893, pp. 113, 115), pro- 
vides: 

"Road commissloners, (supervisors) under the direction and supervision 
and pursuant to orders of the board of supervisors, must: (1) Take charge of 
the hlghways within their respective districts, and shall employ ail men, 
teams, waterlng carts, and ail help necessary to do the work in their re- 
spective districts when the same is not let by contract," etc. "(2) Keep them 
olear frotn obstructions, and in good repàir," etc. 

The board of supervisors, on May 1, 1893, two months subséquent 
to the passage of the act declaring Pebble Beach a place of public 
récréation, at a regular meeting, took the foUowing proceeding with 
référence to Pebble Beach road. The order reads as follows : 

"^upervisor Adalr offered the foUowing, and moved its adoption, seconded 
by Lawrence: 'Whereas, there has been In actual public use, for the period 
of forty years, in the county of San Mateo, state of Califomia, a public road, 
in the Fifth township, Fifth road district, and Fifth supervisor district of 
said county, said road leadlng from the public road passing through the vil- 
lage of Pescadero towards Santa Oruz, to what is known as and called "Peb- 
ble Beach," in said county of San Mateo; and whereas no public record of 
said road has been made, as Is now required by law: It is therefore ordered, 
that said roadway be recorded as a public highway of said county, in the 
proper road book kept by the county clerk of said county, and as required by 
law.' " 

Whether or not this was ever done, does not, as stated, appear. 
At any rate, the county road book was not offered in évidence, and, 
presumably, it was never entered as such. The second officiai ac- 
tion taken by the board was on November 13, 1894, which is as fol- 
lows : 

"Supervisor Adalr asked that the board instruct the county surveyor to 
survey the county road leading from Pescadero to Pebble Beach, in the Fifth 
township, and thereupon Mr. Bromfield Is hereby instructed to survey said 
road, and report to this board." 

In pursuance of this authority, a survey was made. Mr. Adair 
was the supervisor residing in Pescadero. That he took a very 
grominent part, and was one of the leading spirits, in seeking to 
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hare Pebble Beach road declared a public highway, and in com- 
pelling complainant to keep it open to the public, is apparent f rom 
the testimony. He was at the bead of tbe 20 or more people wben 
the gâte was eut down, and he himself admits taking a personal 
part in the repeated démolitions of the gâte and adjoining fence. 
He seems to bave supervised the whole affair. He thi-eatened the 
complainant with personal injury if the latter interfered, and told 
bim, according to complainant's testimony, that he was acting on 
bis authority as supervisor. It is signiâcant that he makes tbe fol- 
lowing admissions on direct examination: "I think I told Mr. Co- 
burn that I would keep that gâte open as long as I was superviser, 
and then I would go as a citizen." "I think, wben I came there, 
that I told Mr. Coburn, wben he forbid me of going througb tbe 
fence, that I was going to do it, and bad come for tbe purpose." 
The prépondérance of the évidence indicates to my mind that he 
considered tbàt he was acting in bis officiai, as well as private, 
capacity^ and that those who accompanied and assisted bim on the 
varions occasions, wben tbe gâte and fence were torn down, and 
otber acts of trespass committed, so considered. The officiai known 
as the road master was generally présent, and at least on one occa- 
sion a constable of the county was also présent, but did not inter- 
fère. Superviser Adair had also previously attended, as road com- 
missioner, to repairs which he claims were made on the road, and 
testifles to several amounts for such services wbich he, as supervisor 
and road commissioner, approved, and wbich were subsequently 
ordered paid by tbe board. It may be true that he considered, and 
so did the entire board, and the people in and around Pescadero gen- 
erally, that tbis was, or at least should be, a public road, and that he 
and tbey considered that they had a perfect légal right to maintain 
tbe road open to tbe public even to the extent of forced and armed in- 
terférence; but, wbatever their ideas, or tbe sincerity and honesty 
of their motives, they were mistaken, and tbe complainant thereby 
suffered and was injured and damaged in bis property rights. The 
gênerai rule as to tbe liability of a municipal corporation for torts 
is tbus stated in 15 Am. & Eng. Enc. Law, p. 1141: 

"So far as municipal coriwrations of any class, and liowever incorporated, 
exercise powers conferred on them for purposes essentially public,— purposes 
pertaining to tlie administration of gênerai laws made to euforce tbe gênerai 
policy of the state,— they should be deemed agcncies of the state, and not 
subject to be sued for any act or omission occurring whlle in the exercise of 
such power, unless by statute the action be given; in référence to such mat- 
ters they should stand, as does soverelgnty, whose agents they are, subject to 
be sued only when the state by statute déclares they may be. In so far, how- 
ever, as they exercise powers not of this character, voluntarily assumed,— 
powers intended for the private advantage and beneflt of the locality and its 
Ir habitants,— there seems to be no sufflcient reason why they should be re- 
lleved from that liability to suit and measure of actual damage to which an in- 
dividual or private corporation exercising the same powers for purposes essen- 
tially private would be liable." See cases there cited. 

In Thayer v. Boston, 19 Pick. 511, Mr. Chief Justice Shaw tbus 
stated the law .applicable to tbe proposition of the liability of mu- 
nicipal corporations for torts: 
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"The argument strongly pressed by the défendant is tbat, If the offlcers of 
the corporation, wJthin their respective sphères, act lawfuUy and wlthin the 
scope of their authority, their acts must be deemed justifiable, and nobody is 
liable for damages, and, if any individual sustalns loss by the exercise of such 
lawful authority, it is damnum absqu'e injuria. But if they do not act withln 
the scope of their authority, they act in a manner which the corporation bave 
not authorized, and in tbat case the offlcers are personally responslble for such 
unlawful and unauthorized acts. But the court are of opinion tbat thls argu- 
ment, if pressed to ail its conséquences, and made the foundatlon of an in- 
flexible practlcal rule, would often lead to very unjust results. There Is a 
large class of cases in whlch the rights of both the public and of individuals 
may be deeply involved, in which it cannot be known at the time the act is 
done whether It is lawful or not. The event of a légal Inqulry in a court of 
justice may show that it was unlawful. Still, if it was not known and under- 
stood to be unlawful at the time, if it was an act done by the officers having 
compétent authority, either by express vote of the city government, or by 
the nature of the duties and functions with which they are charged, by their 
offices, to act upon the gênerai subject-matter, and especially if the act was 
done wIth an honest vIew to obtain for the public some lawful beneflt or 
advantage, reason and justice obviously require that the city, in its corporate 
capacity, should be liable to mate good the damage sustained by an indi- 
vidual, in conséquence of the acts thus done. It would be equally injurious 
to the Individual sustaining damage, and to the agents and persons employed 
by the city government, to leave the party Injured no means of redress except 
against agents employed, and by what at the time appeared to be compétent 
authority, to do the acts complained of, but which are proved to be unauthor- 
ized by law. And it may be added that it would be injurious to the city 
itself, in its corporate capacity, by paralyzing the énergies of those charged 
wIth the duty of taking care of its most Important rights, inasmuch as ail 
agents, oflîcers, and subordinate persons might well refuse to act under the 
directions of its government in ail cases where the act should be merely com- 
plained of and resisted by any individual as unlawful, on whatever weak prê- 
teuse; and, conformably to the principle relied on, no obligation of indemuity 
could avall them. The court are therefore of opinion that the city of Boston 
may be liable in an action on the case, where acts are done by its authority 
which would warrant a like action against an Individual, provided such act 
is done by the authority and order of the city government, or of those branch- 
es of the city government invested wIth jurlsdiction to act for the corporation 
upon the subject to which the particular act relates, or where, after the act 
has been done, it bas been ratified by the corporation, by any similar act of its 
officers. That an action soundlng in tort will lie against a corporation, 
though formerly doubted, seems now too well settled to be questioned. ïar- 
borough V. Bank, 16 East, 6; Smith v. Gasllght Co., 1 Adol. & E. 526. And 
there seems no sufflcient ground for a distinction, in this respect, between 
cities and towns and other corporations. Clark v. Washington, 12 Wheat. 40; 
Baker v. Boston, 12 Pick. 184." 

In the case cited the oflScers of the city of Boston having charge 
over its streets and public lands had talien up the pavement on a 
passageway in front of plaintifls' warehouse, dug up the soU there- 
of, erected stalls, benches, etc., on the way, and obstructed com- 
munication, etc. There was a verdict in favor of plaintiff. The 
suprême court held that, as a matter of law, the city of Boston 
would be responsible, but set aside the verdict, and granted a new 
trial upon the ground that no évidence had been submitted to the 
jury as to whether the particular act, operating injuriously to the 
individual, had been authorized by the city, by any préviens délé- 
gation of power, gênerai or spécial, or by any subséquent adoption 
and ratification of particular acts. In Nevins v. Peoria, 41 111. 502, 
an action against the city of Peoria for so negligently changing the 
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grade of certain streets as to impair the value of plaintiiï's adjoin- 
ing property and business, it was said : 

"The same law that protects my right of property against invasion by pri- 
vate individuals must protect it from similar aggression on the part of munici- 
pal corporations. A city may elevate or depress .its streets, as it thinks 
proper; but if in so doing it tums a stream of mud and water upon the grounda 
and into the cellars of one of its citizens, or créâtes in his neighborhood a 
stagnant pond that brings disease upon bis bousehold, upon what ground of 
reason can it be insisted that the city sbould be excused from paying for the 
injuries it bas directly wrought?" 

The verdict and judgment in favor of the défendant in the lower 
court was reversed In Ashley v. City of Port Huron, 35 Mich. 29G, 
Judge Cooley considers at some length the liability of municipal cor- 
porations for torts, and, after discussing many authorities on the 
proposition, says: 

"It is very manifest from this référence to authorities that they recognize 
in municipal corporations no exemption from responsibility where the injui-y 
an individual has received is a direct injui-y, accomplished by a corporate 
act whlch is in the nature of a trespass upon him. ïhe right of an indi- 
vidual to the occupation and enjoyment o£ his premises is exclusive, and the 
public authorities hâve no more liberty to trespass upon it tban has a private 
individual. If the corporation send people with piclis and spades to eut a 
Street through it, without first acquiring the right of way, it is liable for a 
tort. * * * A municipal charter never gives, and never could give, au- 
thority to appropriate the freehold of a citizen without compensation, whetiier 
it be done through an actual taiiing of it for streets or buildings or by flood- 
ing it so as to interfère with the owner's possession. His property right is 
appropriated In the one case as much as in the other,"— citing cases. 

In the case just quoted from it appeared that the city of Port 
Huron had constructed a sewer in such a manner as to throw large 
quantities of water upon plaintifE's premises, which otherwise would 
not hâve flowed there, and it was held that the city was liable. The 
law wni also be found very clearly stated in Inman v. Tripp, 11 E. 
I. 520. With référence to the responsibility of the municipal cor- 
poration for the acts of its officers, the court said: 

"The défendant contends that the city is not liable for the acts complained 
of, or some of them, because they were done by tlie highway commissioners. 
We think, however, that the changes complained of, prima facie at least, 
must be regarded as the act of the city, which is answerable for the repair 
of the streets, and which, moreover, unlike towns, in reepect of surveyors, is 
specially authorized to prescribe the duties of the highway commissioners. 
See City Charter, § 9, cl. 4; Pub. Iaws, c. 965; Act .Tan. 20, 1872. The city 
has prescribed their duties by ordinance, specifying certain duties, and re- 
quiring them to perform generally the duties of a surveyor of highways, with 
a proviso, however, that they shall be 'always subject to the orders of the 
city councll.' City Ordinances, c. 36, § 17. Their officiai acts, therefore, how- 
ever it might be in the case of a surveyor of highways, must be presumed to 
be, in légal effect, the acts of the city. And see Conrad v. Trustées, 16 N Y. 
158; Eastman v. Meredith, 36 N. H. 28i, 293." 

The mie laid down in that case is directly applicable to the case 
at bar. The supervisor was also, by virtue of his office, ex officio 
road commissioner. As such, lie was under the affirmative duty, 
"under the direction and supervision and pursuant to orders of the 
board of supervisors," to take charge of the highways within their 
respective districts, and to employ ail men, teams, etc., necessary to 
do work on the roads; also to keep the roads clear from obstrue- 
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tions, and in good repaif, etc. Pol. Code Cal. § 2645, as amended 
in 1893, supra. For the proper discharge of this duty as road com- 
missioner he was directly responsible to the board of supervisors. 
But it is claimed by respondent that Superviser Adair was never 
authorized by the board to commit the acts proved against him, 
or to pursue the course he did. It is true that the board did not 
pass an order or authorization direeting, in so many words, Super- 
visor Adair to tear down cojnplainant's gâte and his fence, and 
keep the road free from obstructions, nor did they adopt a resolu- 
tion indorsing Adair's actions, nor did they offlcially ratify his 
course. But on the Ist of May, 1893, two months subséquent to 
the passage of the act declaring Pebble Beach a place of récréation 
for the public, they passed an order declaring Pebble Beach road a 
public road, and directed the county clerk to so enter it of record in 
accordance with the law. It is difficult to see what stronger and 
further authorization for his efforts to keep the road free from 
obstructions and open to the public Supervisor Adair required. 
The almost unanimous action of the board in tliis respect (only one 
Toting against it) was sufflcient authority, and impliedly empow- 
ered the supervisor of the district, where this pretended public, 
road lay, to exercise ail the powers and duties conferred upon him 
as such supervisor and as ex oflScio road commissioner. Moreover, 
the board tacitly recognized his actions, and impliedly approved 
them, by making no remonstrance of any sort to the course he was 
pursuing. It is évident from the testimony that Supervisor Adair 
had their good will and approbation, or else, in ail probability, he 
never would hâve repeated his efforts in tearing down the gâte and 
keeping the road open. The board, had they not recognized his 
course in this respect as lawful, and within the legitimate bounds 
of his authority, could hâve exonerated themselves very easily by 
disclaiming any connection with or responsibility for the course 
pursued by their fellow member. 

I am of the opinion, both upon the law and the facts of this case, 
that the county of San Mateo is liable for the tortious acts of its 
oificer and agent, Supervisor and ex officio Road Commissioner 
Adair, and that tbe complainant should be indemnifled for what- 
ever damage he may hâve suffered in this connection. Judgment 
will be entered in favor of the complainant in accordance with the 
views expressed in this opinion. An injunction will be granted 
enjoining and restraining tiie respondent from trespassing on com- 
plainant's premises; and a référence of the case had to the master 
of this court to take and state, and to report to the court, the dam- 
ages complainant has sustained. 
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XJNITED STATES ex rel. PISHER v. BOARD OP LIQUIDATION OF 

CITY DEBT, 

(Circuit Court of Appeals, Plfth Circuit June 9, 1898^ , 

No. 365. 

1. CONSTITUTIONAL LaW— TiTLE OF ACT— LOUISIANA CONSTITUTION. 

It seems that the act of the législature of Loulslana, No. 136 of 1894, en- 
tltled "An act to provide for the payment of ftie salaries and expensea 
of the public schools of the city of New Orléans," the real purpose ot 
wWch is to dispose of the surplus of the 1 per cent tax authorlzed l>y 
the constltutional amendment of 1890, by provlding for the payment to 
the New Orléans school board of certain sums accrulng from such tax, 
and distributlng the remainder ainong the holders of judgments agalnst 
•uch board, Is répugnant to article 29 of the constitution of Loulslana, pro- 
Tldlng that every law shaU embrace but one object and that object shall 
be expressed In Its tltle. 
B. Same— Act of Louisiana No. 186 of 1894. 

The act of the législature of Loulslana, No. 36 of 1890, is made, by the 
Joint resolution proposlng the constltutional amendment of that year, a 
part of such amendment, and the amendment havlng been adopted, and 
Act No. 36 of 1890 harlng provlded for the disposition of the surplus of the 
1 per cent, tax authorized by the amendment, the législative power to dis- 
pose of such surplus was thereby exhausted; and Act No. 136 of 1894, at- 
temptlng to make a new disposition thereof , la unconstltutlonal and vold. 
Flsher v. Board, 48 La. Ann. 1077, 20 South. 163, foUowed. 

In Error to the Circuit Court of tlie United States for the Eastern 
District of Louisiana. 

Chas. Lonque, for plaintiff in error. 

A. E. O'SulliTan and Braneh K. Miller, for défendant in error. 

Before PAEDEE and McOOEMIOK, Circuit Judges, and BEUŒ, 
District Judge. 

PARDEE, Circuit Judge. This is a mandamue proceeding to enforce 
the collection of a certsiin judgment obtained by tiie relator in the cir- 
cuit court of the United States for the Eastern district of Louisiana 
against the board of directors of the city schools of New Orléans, and 
by its tenus made payable ont of the school taxes leyied by the city 
of New Orléans for the years prior to 1879. The relief prayed for is 
that the board of liquidation of the city debt be ordered to carry into 
exécution Act No. 136 of the législature of Louisiana for the year 
1894, and pay said judgment in due course of law. The answer, among 
other défenses not necessary to mention, is that Act No. 136 of 1894 
is in violation of the constitution of the state of Louisiana, in respect 
to its title, and in the matter of attempting to dispose of the surplus 
of the 1 per cent, tax provided for by the amendment to the constitu- 
tion adopted in 1890, because the législative authority under the said 
amendment to dispose of such surplus had been exhausted by pre- 
vious législation. There was a waiver of a jury, a flnding of facts 
by the judge, and an adverse judgment to reverse which the relator 
prosecutes this writ of error. 

The facts found by the court below are sufflcient to warrant the re- 
lief prayed for, if Act No. 136 of 1894 is constltutional, and therefore 
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the question before us is limited to that inquiry. Article 29 of thie 
constitution of the state of Louisiana provides that every law enacted 
by the gênerai assembly shall embrace but one object, and that ob- 
ject sh^ be expressed in its title. The title to the act in question 
is as foUows : "An act to provide for the payment of the saisines 
and expenses of the public schools of the city of New Orléans." ïtie 
real purpose of the act, as shown by the provisions therein, is to dis- 
pose of the surplus of the 1 per cent, tax authorized by the constitu- 
tional amendment of 1^90, by providing for the payment to the school 
board of the city of New Orléans of certain sums accruing from the 
taxes for the years 1892, 1893, 1894, 1895, and 1896, and then dis 
tributing the remainder among the holders of judgments theretofore 
or thereafter rendered against the board of school directors, whether 
absolute or not. If the intent of article 29 of the constitution is to 
require that the title of an act of the législature shall indicate the 
real object and purposes of the act, then it seems that the title of 
said Act No. 136 of 1894 falls short of the constitutional intent. 
In a late décision rendered by the suprême court of the state of 
Louisiana between thèse same parties, where similar relief was 
demanded under the same law, the suprême court holds the law un 
constitutional in respect to the subject-matter thereof. In the opin 
ion filed in the case it is said: 

"Joint resolution No. 110, of session 1890, proposlng an amendment to the 
constitution, whlch was adopted, provides that after paylng annual Interest 
on constitutional bonds and bonds not retlred, and the payment of the allot- 
ment of premium bonds and premiums extant In the funds, at such tlme 
and of such amount as the législature prescribes, the surplus of the one 
per cent, tax employed for the above purpose shall be dlsposed of as pre- 
scribed by the législature. Act No. 36, in the same year, was passed to 
cany out the amendment, if adopted; and In the amendment Act 36 is ap- 
proved and confirmed, in ail its parts, as a contract between the city of New 
Orléans and the holders of bonds. ïhere is no right of any bondholder 
involved in thip controversy, but the act was to foUow the amendment, and 
become a part'of it, so far as the subject-matter referred to in the amend- 
ment is to be explained or Interpreted, or rights acçtuired under it are af- 
fected. Section 8 of the act, referrmg to the surplus of the one-mill tax, 
dévotes one-half of it to a permanent public improvement fund. The other 
half of sàld surplus shall be paid over to the school board of the city of 
New Orléans, to be used in the maintenance and support of the public 
schools in said city. The amendment gave the power to the législature to 
dispose of the surplus of the one per cent. tax. Under the power thus given, 
and simultaneously with the adoption of the amendment, it disposed of 
the one-half per cent, tax to the school directors of the city of New Orléans 
for the support and maintenance of the public schools of New Orléans. 
This disposition of the surplus tax cannot be diverted from its destination 
by subséquent législation. Paragraph 4 of section 1, Act 136 of 1S94, is in 
conflict with Act 36 of 1890, which, so far as the disposition of the one-half 
of the surplus one per cent, tax is involved, is in fact a part of the amend- 
ment propOsed by joint resolution 110 of 1890, and adopted." Fisher v. 
Board, 48 La. Ann. 1077, 20 South. 163. 

Paragraph 4 of section 1, Act No. 136 of 1894, referred to in the 
last clause in the above quotation, evldently means paragraph 4 of 
section 3 of said act, because section 1 constitutes only one para- 
graph, while paragraph 4 of section 3 is the particular part of the 
said act on which the relater in the case relied for relief, and is as 
foUows: 
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"It shall, after making the payment aforesaid, distribute any amounts re- 
mainlng in its hands and accrulng to said school board, among the holders 
of judgments so recorded wlth it, in the order of their registry until the same 
shall hâve been paid in fuU." 

A décision of the last court of the state as to the constitutionality 
aud effect of an act of the législature of the state is generally con- 
trolling authority in the United States court. It is true, there are 
exceptions, but the case hère presented is not one of them; and, 
even if it were, for the reason that the instant case was submitted 
in this court before the announcement in the suprême court of the 
state, we are of opinion that the plaintiff in error herein would not 
be beneflted. Aside from our doubts as to the constitutionality of 
the said Act No. 136 of 1894, because of its misleading and détective 
tiîtle, our own examination of the joint resolution "proposing an 
amendment to the constitution providing for. the funding of the 
bonded debt of the city of New Orléans," etc., approved July 
8, 1890, distinctly makes the act of the same session (No. 36) en- 
titled "An act to carry into effect the constitutional amendment 
at the présent session relative to the bonded debt of the city 
of New Orléans," etc., a part of the amendment, and said Act 
No. 36 distinctly provides for the disposition of the surplus of the 
1 per cent, tax; and, as the proposed amendment was adopted, it 
follows that the législative power to dispose of the surplus of the 
1 per cent, tax was exhausted before Act No. 136 of 1894 was passed. 
The judgment of the circuit court should be aflirmed, and it is so or- 
dered. 



MUNROE et al. v. PHILADELPHIA WAREHOUSB CO. 
(Circuit Court, E. D. Pennsylvania. May 16, 1896.) 

1 .ASSrONABILITY OF BiLLS DP LaDIN&— StATUTOHY PROVISIONS. 

The Pennsylvania act of September 24, 18G6, declaring bills of lading 
negotiable, is not limlted merely to bills representing goods in transit to 
warehousemen or persons in lilie business. Shaw v. Railroad Oo., 101 TJ. 
S. 557, foUowed. 
2. Same — Indbpendbntly of Statdte. 

PlaintifEs, in Paris, advanced money upon goods in transit to this coun- 
try, taking a trust receipt, whereby the consignées agreed to hold the 
merchandise on storage as plaintiffs' property until the loan was repald 
or otherwise provided for. Plaintiffs thereafter voluntarlly put the bills 
of lading, indorsed in blank, into the hands of persons who obtained ad- 
vances on them from défendants, in Phlladelphia, who were ignorant of 
plaintiffs' claim. Hcld that, independently of statute, the bills of lading 
were so far negotiable that défendants were entitled to hold the goods as 
against the claim of plaintlfEs. 

The plaintiffs issued a writ of replevin against E. J. Lavino and 
Henry J. Lavino, trading as E. J. Lavino & Go., and L. Eubelli, citi- 
zens of the state of Tennsylvania, and J. G. Brown, master of the 
ship Inchulva, for 15 baies of wool, 1,350 baies of licorice root, 
10 cases of opium, and 2 boxes of soap. The Phlladelphia Ware- 
house Gompany intervened, and claimed the goods as sole owner, 
setting up the foUowing facts: The goods in question were shipped 
from Smvma, Turkev, to Phlladelphia, by the ship Inchulva, to A. 
v.75F.no.6— 35 
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Lavino & Co., upon Mis of ladiiig, consular certiflcates, and în- 
voices, in the name of the said fl.rm. The said bills and certiflcates, 
indorsed in blank, were tlien' brought to the Philadelphia Warehouse 
Company, by E. J. Lavino & Co., and proflered as collatéral for a 
loan. ïhe said company thereupon loaned to the flrm of E. J. La- 
vino & Oo. the sum of |9,860, the goods being in transit. It was 
proven upon the trial that the intervening défendant had no knowl- 
edge of any other claim that its own, and received the said bills of 
lading, etc., withont notice, etc. The plaintiffs, being bankers in 
New York and Paris, claimed the goôds through a "trust receipt" 
signed by E. J. Lavino & Co., in considération of money advanced 
by their Paris house upon the merchandise. The receipt stated that 
"the said Lavino & Co. jj.greed to hold the merchandise on storage as 
the property of plaintiffs, in trust, until the acceptance by the Paris 
house given as the purchase money of said goods under a crédit is- 
sued to the said Lavino & Co. shall hâve been paid or satisfactorily 
provided for." The goods were also to be insured against flre in 
favor of plaintiffs. The intent of the trust receipt was stated to be 
"to protect and préserve unimpaired the title of the said John Mun- 
roe & Co. to said merchandise." The plaintiffs had put the indorsed 
bills of lading into the hands of E. J. Lavino & Co. Upon thèse facts, 
the court directed the jury to render a verdict for défendants. 

A. H. Wintersteen and Charles E. Bushmore, for the rule. 

Bills of lading for goods In transit are merely représentative of tlie goods, 
and, irrespective of the statutes, the rights of the parties having possession 
of such instruments are governed by the same rules of law. Transportation 
Oo. V. Steele, 70 Pa. St. 188. The factor's act of 1834, in Pennsylvania, and 
tiie warehousemen's act of 1866, do not alter the common-law rule in such a 
way as to prevent ïts conclusions from governing this case. Macliy v. Dillin- 
ger, 73 Pa. St. 85; Bûcher v. Com., 103 Pa. St. 528; Shaw v. Railroad Co., 
101 U. S. 557. 

Jos. De F. Jenkin, contra. 

ACHESON, Circuit Judge. I am not able to assent to the propo- 
sition that only bills of lading representing goods in transit to ware- 
housemen or persons in like business are negotiable, under the Penn- 
sylvania act of September 24, 1866. The act, I think, has a wider 
application, and such was the view taken by the court in Shaw v. 
Railroad Co., 101 U. S. 557, 565. 

But, aside altogether from this statute, the bills of lading in ques- 
tion were so far negotiable that, by'the indorsement thereof by the 
consignées, the title to the goods was transférable to a bona flde 
purchaser or pledgee for value. 

In the case of Conard v. Insurance Co., 1 Pet. 386, 445, the suprême 
court said: 

"By the well-settled principles of commercial law, the consignée is thU3 
constltuted the authorized agent of the owner, whoever he may be, to receive 
the goods; and by his indorsement of the bill of lading to a bona flde pur- 
chaser, for a valuable considération, withoijt notice of any adverse interest, 
the latter becomes, as against ail the world, the owner of the goods. Ttiis is 
the resuit of the prlneiple that bills of lading are transférable by indorsement, 
and thus may pass the property. It matters not whether the consignée in 
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such case be the buyer of the goods, or the factor or agent of the owner. 
Hls transf er In such a case Is equally capable of dlvesting the property of the 
owuer, and vesting it in the indorsee of the bill of lading." 

Now, hère, by tlie terms of the bills of lading, the goods were de- 
liverable at Philadelphia, to the order of the shippers, A. Lavino & 
Co. The plaintifls Yoluntarily put the bills of lading, indorsed in 
blaiik by A. Lavino & Co., into the hands of E. J. Lavino & Co., of 
Philadelphia, and thus clothed the latter with the apparent absolute 
ownership of the goods, and enabled them to obtain advances upon 
the bills of lading from the défendant. 

The rulings of the court at the trial of the présent case were in 
harmony with the récent décision of the circuit court of appeals for 
the First circuit in the case of Pollard v. Reardon, 13 C. C. A. 175, 65 
Fed. 848, 852. It was there well said by Judge Putnam: 

"There is every reason found In the law of équitable estoppel and In sound 
public policy for holding, and no injustice Is involved in holding, that, if one 
of two must suffer, it should be he who voluntarlly puts out of his hands 
an assignable bill of lading, rather than he who innocently advances value 
thereon." 

The principle that, where one of two persons equally innocent 
of actual fraud must sufler from the tortious aet of a third, he who 
gave the wrongdoer the means of perpetrating the wrong must bear 
the conséquences of the act, has often been enforced by the courts 
against a party who, by documentary évidence of title or otherwise, 
has clothed his agent or any other person with the apparent absolute 
ownership of personal property, and thus enabled him to deal with 
it as if he were the owner. Steamboat Co. v. Van Pelt's Adm'r, 
2 Black, 372; Pennsylvania R. Co.'s Appeal, 86 Pa. St. 80; Robertson 
V. Hay, 91 Pa, St. 242; Miller v. Browarsky, 130 Pa. St. 372, 18 Atl. 
643. The motion for a new trial is denied. 



McMULLBN V. HOFFMAN. 

(Circuit Court, D. Oregon. June 23, 1896.) 

No. 2,204. 

1. COÎTTBACT OBTAINED BT ImMORAI, MbANS— AcCOUKTINa BETWEBN CONTRACT- 

ORS. 

The fact that parties hâve, by immoral means, obtained an award of 
a joint contract with a city for the construction of a public Improvement, 
will not prevent one of them from maintaining a suit against the others 
for his sliare of the profits made by performance of the contract. 69 
Fed. 509, reversed. 

2. CONTRACTS FOR PoBLIC ImPROVEMBNTS— BlDS BT CONTRAOTORS. 

One bidding for a contract to be let by a clty is under no obligation 
to glve the city the benefit of knowledge acquired at his own expense by 
obtaining the estimâtes of compétent engineers as to the cost of con- 
structlng the proposed work, even if the means of such knowledge Is 
not within the eity's reach. 
8. Same— Attempted Fraud. 

Two contractors, by previous agreement, made a bid for thelr joint 
benefit, in the name of one of them and a third person, for the con 
struction of certain city Improvements, and the contract wàs awarded 
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to them. One of them, with the other's knowledge and consent, had 
made a separate bid, at a much Wglier figure, wMcli was not seriously 
intended. ïhe city englneer's estimate was higher than tlie latter bid, 
and there were three other bids still higher. Held that, even if the sec- 
ond bid was put in for a fraudulent purpose, there was, under the clr- 
cumstanees, no rodm for the inference that It had any influence in the 
malsing of the award; and, as the attempted fraud was therefore unsuc- 
cessful, it could furnish no ground for refusing to compel one of the con- 
tractors to account to the other for his share of the profits made undér 
the contract. 
4. Bamb — AccouNTiNG — Contkactor's Salart. 

Where two contractors, by a Joint bid, secured a contract to construct 
a pipe line for the water supply of a city, and one of them failed to fur- 
nish his part of the capital, so that the other was obliged to raise ail the 
money needed, and also had the entire charge and supervision of the 
work, held, the profits being $140,000, that the latter was justifled in credit- 
Ing himself with $1.000 per month as salary. 

Tliis was a suit in equity by John McMuUen against Lee Hofl- 
man to compel an accounting for profits made by the parties on a 
joint contract, under which they constructed a pipe Une for the 
city of Portland. 

L. B. Cox and H. Percy Wright, for plaintiff. 
Eufus Mallory, for défendant. 

BELLINGEE, District Judge. Thls is a suit for an accounting 
for the profits earned on a contract to construct a pipe line by 
which th^ city of Portland is supplied with water. The water com- 
mittee representlng the city havlng advertised for bids to con- 
struct the line, the parties hereto entered into an agreement by 
which the défendant, on their joint account, bid for the work in the 
name of Hoffman & Bâtes. The complainant, with the knowledge 
and concurrence of the défendant, made a separate bid in the name 
of the San Francisco Bridge Company, a company coritroUed by 
him. This bid was some $49,000 higher than the bid of the défend- 
ant, and was not seriously made. The contract having. been award- 
ed to the défendant, a written agreement was entered into by the 
parties for the exécution on joint account of the contract to be 
entered into by the défendant with the city. The contract awarded 
on defendant's bid was formally entered into by the city water com- 
mittee, of the one part, and by the défendant, in the name of Hoff- 
man & Bâtes, of the other. The contract proved a profitable one, 
the profits thereunder amounting to nearly |140,000. The défend- 
ant refused to account to the plaintiff for any part of thèse profits, 
upon the ground that the agreement for a joint bid tended, under 
the circumstances, to lessen compétition, and operated as a fraud 
upon the city, and therefore will not be enforced in equity, and upon 
the further ground that the complainant wholly failed to comply 
with the contract between the parties, and refused to perform the 
conditions upon which the defendant's agreement to share the earn- 
ings of the contract with complainant was made. In this case the 
contract was in fact the joint contract of thèse two parties. How- 
ever immoral the means by which the award of that contract was 
secured to them, it does not lie in the mouth of either to dispute 
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upon such grounds the righ t of the other to share in the profits of 
that contract. This principle has been applied where the contracta 
were to do what was forbidden by law or by public policy, and were 
executed, although in this case the contract was to do a lawful 
thing. It is only when the fund is the resuit of an immoral trans- 
action that contribution between the wrongdoers will not be en- 
forced. If the means by which this contract was procured are im- 
moral, this would be a good ground for a refusai by either party to 
proceed with it, or for a refusai by an injured party to abide by 
its conditions. Nor is it a case where one party seeks to enforce 
an illégal agreement for a share in the profits of a contract held by 
another, as was my conclusion when the case was considered upon 
exceptions to the answer. The conti'act with the city was, as be- 
tween the parties, the contract of McMullen and Hoffman. It 
makes no différence in whose name it was taken, although in fact 
it was taken in the name of neither, but in that of Hoffman & Bâtes, 
for the benefit of Hoffman and McMullen. The case is not in the 
least différent from what it would be if the suit was by Hoffman 
against McMullen for a division of moneys received from the profits 
of this contract by the latter. 

When thèse questions were considered by me on the exceptions 
to the answer (69 Fed. 509), I was of opinion that it was within the 
principle of those cases involving agreements for a division of the 
fées of public offices and for compensation for services in lobbying. 
This, I am convinced, was an erroneous view of the question. In 
one of those cases the court is asked to compel, by its judgment, the 
very thing prohibited by public policy, while in the other it is asked 
to compel payment for a service forbidden by such policy. The 
question of division of profits between two parties having equal 
rights is a very différent one. The distribution of the profits of this 
contract, which are as much the property of one of the parties as 
of the other, does not violate anj rule of morals or of public policy. 
Moreover, the case on the facts diflers materially from that pre- 
sented on the exceptions to the answer. It is alleged in the an- 
swer that the plaintiff was prepared to bid, and, but for the secret 
agreement alleged to hâve been made, would hâve bid, for the work, 
at a figure some $40,000 less than that at which the contract was 
let. This put the plaintiff in the position of seeking to recover in 
the suit for withholding a lower bid, by which the work was made 
to cost much more than it would otherwise hâve cost. and brought 
the case within the principle of Atcheson v. Mallon, 43 N. Y. 150, 
cited and relied on by défendant. In that case each of the parties 
had intended to make a proposai on his own account, but, by an 
agreement between them to share equaUy in the profits of an award 
made to either, one of them had been removed from the number of 
earnest bidders, thus lessening compétition, to the public détriment. 
Folger, J., in delivering the opinion of the court, said: 

"If Mallon had promised Atcheson a sutn of money If he would refrain 
from making any proposai, and Atcheson, relying upon it, had made none, 
and then had sought to enforce the agreement, there can be no doubt that 
the law would hâve held the promise void. And why? Not out of any con- 
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sideratlon for the parties to it, but because its effect -was to remove Atcheson 
from the number of earnest ' bidders, and thus, by lessening compétition, to 
détriment tlie public. And tbe agreement wtiich was made, laying open to 
Malien just what was the judgment of Atcheson of a profitable bid, and re- 
moving in effect an interested rival, tended to affect Mallon's action. While 
Atcheson, confident that, if Mallon succeeded, it was also his own success, 
lost the impulse to a real compétition with him. It scems beyond cavll that 
the agreement is obnoxious to the rule above stated, and such agreements 
courts refuse to- enforce." 

In this case the uncontradicted fact is tkat McMullen did not in- 
tend to bid for the work in question otherwise than jointly with 
Hoffman; that he came from San Francisco to bid with Hoffman, 
not to compete with him; and that this was in pursuance of an 
understanding had between the parties long before. The agreement 
was merely to secure co-operation between the parties, and, so far 
from tending to lessen compétition, it tended to increase the num- 
ber of bidders, since it does not appear that either of the parties 
intended to bid or would hâve bid on his own account. However 
this may be, it does appear that the effect of the agreement was to 
cause, through McMullen's influence, a very much lower bid than 
Hoffman would hâve made had he bid on his own account. Hoff- 
man stated to one of the witnesses in the case that McMullen "made 
him come down between |40,000 and ^50,000" in the bid upon which 
the contract was awarded. It appears that McMullen had procured 
from his engineer in New York estimâtes of the cost of the work, 
and that the amount of such estimate was $416,088, and there was 
testimony tending to show that this estimate included $80,500 as 
profits. It also appears that Hoflman's engineer at Portland, upon 
careful estimâtes, concluded that the work could be done for |420,- 
000. What, if anything, was allowed for profit in this estimate does 
not appear. The defendant's counsel argues from thèse facts that 
the knowledge of each of thèse parties that this work could be done 
at a figure far below the bid agreed on, and yet leave a large margin 
for profit, would hâve caused them to make much lower bids if 
they had been bidding in compétition than the joint bid made in 
the name of Hoffman & Bâtes. But it does not foUow that, in the 
absence of an agreement to bid jointly, any such several bids would 
hâve been made, or that estimâtes would hâve been procured; nor 
is it a ground of complaint that the parties had the advice of capable 
engjneers, and were able to know beforehand that the work could 
be done for |416,000, and leave a profit of at least $80,000. They 
were under no moral obligation to lower their bid because of the 
information they had procured, nor in any manner to give the city 
the benefit of the knowledge they had acquired at their own ex- 
pense, even if the means of such knowledge was not within the city's 
reach. 

There is nothing to criticise in what was done by the parties, un- 
less their conduct in presenting a second bid in the name of the 
San Francisco Bridge Company operated as a fraud on the commit- 
tee. When this matter was considered on the exceptions to the 
ansvi^er, I was of the opinion that this was the effect of the second 
bid. It appeared from the pleadings that the profits from the con- 
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tract at |465,667 amounted to uearly $140,000, and it seemed a nec- 
essary inf erence that a bid by a company such as the one in question, 
based presumably upon careful estimâtes, to do the work for $514, 
664, influenced the award that was made. But this view cannot be 
sustained. An attempt to deceive must be successfui in order to 
operate as a fraud. If the second bid in this case was in effect a 
misrepresentation made with a fraudulent intent, it must, in order 
to avail the défendant, appear to hâve been acted upon by the com- 
mittee, — to hâve influenced their action to the public détriment. 
However reprehensible the act of the parties was in making the sec- 
ond bid, there is no presumption of fraud arising from it, and it does 
not appear from the évidence in the case that the v^ater committee 
was in any degree influenced by it in awarding the contract. On the 
contrary, the testimony of the chairman of the committee is that the 
bid of the San Francisco Bridge Company did not hâve the slightest 
influence with him, and it appears that the engineer of the water 
committee had, some three months previously, made for the in- 
formation of the committee an estimate of the cost of the work 
covered by thèse bids, and that such estimate was higher than the 
bid of the San Francisco Bridge Company. That bid, as already 
stated, was $514,664. How much higher the city engineer's esti- 
mate was than this figure is not stated. But with this estimate, 
higher tlian the second bid, and nearly $50,000 higher than the bid 
of Hoffman & Bâtes, before them, there is, without the testimony 
referred to, no room for an inference that the committee was influ- 
enced by the second bid, or consulted it. Moreover, it is in évi- 
dence that there were three higher bids than that of the San Fran- 
cisco Bridge Company before the committee when the contract was 
awarded to Hoffman & Bâtes. 

In the accounting, the only question of serious contest is as to 
the amount to be allowed Hoffman for his services in conducting 
the business of the parties under their contract. Hoffman claimed 
and credited himself at the rate of $1,000 per month for his services. 
In flxing the amount to be allowed on this account, the responsi- 
bility assumed by Hoffman is to be considered. McMuUen wholly 
failed to contribute his share or any share, above a plant, valued at 
$2,000, to the work being carried on. Hoffman made repeated and 
urgent appeals to McMtdlen for the money that the latter was in 
duty bound to provide. To thèse appeals McMuUen had always the 
same answer, which was that he did not hâve the money then, and 
could not obtain it. On one occasion he suggested that Hoffman 
should stand the creditors of the partnership off, and he suggested 
at différent times the means by which Hoffman might raise the 
needed money on their joint note. It is argued for McMuUen that 
Hoffman had crédit at the banks, and could borrow what money 
was needed, but that do€s not excuse McMullen for failure to fulflll 
the obligations he was under. Hoffman was not required to use 
his own crédit for McMullen's beneflt. McMullen was a nonresident. 
His Company was insolvent. He was without crédit, and it is not 
against Hoffman that his own crédit was good. McMullen's name 
upon a joint note would be of no assistance to Hoffman in procur- 
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ing needed funds, whichj after ail, must be had upon Hoffman's 
crédit. 

Th.ere was such an entire failure on McMullen's part to fulflU hia 
obligations in the contract that Hoffman would, in my judgment, 
hâve been justifled in treating tbe contract as abandoned by Mc- 
Mullen; and this was threatened. It is only from the fact that 
Hoffman continued to recognize McMullen's relation in the busi- 
ness, by regularly charging for Ms own services, that I am justifled 
in treating the partnership relation as having continued. The en- 
tire burden was upoh Hoffman, and it involved not only the con- 
duct of the business of constructing the work, but ail the money 
responsibility that attached to it; and this goes to increase the 
amount to which Hoffman is in good conscience entitled for his 
services, on which account he is entitled to be paid at the rate 
chargea. 



THOMAS et aL v. ROSS. 

(Circuit Court of Appeals, Flfth Circuit. June 15, 1896.) 

No. 481. 

Neqligbncb— Mastbb and Servant — Safb Place. 

One R. was employed by the foreman In charge of the tracK nanas on a 
railroad operated by a receiver, and was taken, wlth other track hands, to 
a eut on the liiie of the road, and set to shoveling dlrt onto a flat car. On 
the day befcre R. was employed and set to work, the bank at the slde of the 
eut had be«n undermined for two or three feet, and wedges had been 
drlven Into the earth at the top of the bank, in order to throw the earth 
down. The bank had been left In this condition overnlght, during which 
rain had fallen. No notice was given to R. of the condition of the bank, 
and it could not be discerned from the place where he was worklng. 
Shortly after R. began work, the bank of earth fell upon him and killed 
him. Hdd, that leaving the bank in such dangerous condition was négli- 
gence, for which the reeelver was llable. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Georgia, Western Division. 

Marion Erwin, for appellants. 

T. E. Ryals and Wm. T. Stone, for appellee. 

Before PAItDEE and McCORMICK, Circuit Judges, and PAI^ 
LANGE, District Judge. 

PAELANGE, District Judge. The appellee, Sarah Ross, by inter- 
vention, sued the receiver of the Central Eailroad & Banking Com- 
pany of Georgia for the value of the life of her husband, one Lawyer 
Ross. She alleged in her pétition that on or about October 26, 1892, 
her husband was engagea in the service of the receiver, as a track 
hand. and that he was working in a eut called "Blue's Cut," about a 
mile and a half from Maçon, Ga. ; being one of a squad of hands em- 
ployed in loading a construction train with dirt. Appellee alleged 
that the cut was about 15 feet deep, and that the side of the cut, on 
the day preceding her husband's death, had, under the direction of the 
agents of the receiver, been undermined at the bottom to the depth 
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of 2% to 3 feet, and two crowbars had been driven în f rom the top, at 
about 3 or 4 feet from the brink of tbe eut, to loosen the dirt on tbe 
side of the eut. Appellee further alleged that on the night preceding 
lier husband's death a rain had further loosened the dirt at the place 
where the crowbars had been driven in, and that, while her husband 
"was engaged in shoveling dirt from the bottom of the eut, the side of 
the eut, because it had been undermined and loosened as stated, fell 
down upon her husband, and killed him. Appellee further alleged 
that her husband was entirely free from fault, that he had been em- 
ployed by the agent of the receiver only on the day of the accident, 
and that he was in total ignorance of the condition of the side of the 
eut, and was in no way apprised of the danger ous character of the 
work which he was directed to do. The pétition further charges that 
the accident was the resuit of the failure on the part of the receiver's 
agents to exercise ordinary and reasonable care, and that the under- 
mining of the side of the eut, and the driving in of the crowbars at the 
top of the eut, without due caution, and the requiring appellee's hus- 
band to work at the bottom of the eut after the rain of the preceding 
night, and without in any manner apprising him of the dangers of 
the situation, constitute gross négligence on the part of the receiver's 
agents. Thomas & Ryan are the purchasers of the railroad, and they 
hâve assumed the liabilities of the receivership. 

The gênerai method of operating the eut was as follows : The men 
would undermine the bank. Iron wedges, about four feet long, would 
be driven down in the top of the bank about three feet from the brow 
of the bank, and in that manner great blocks of earth would be 
thrown down. From thèse blocks the hands would shovel the dirt 
upon the flat cars, which would be standing very near to, and parallel 
with, the bank. The custom was for the regular hands to assemble 
in the morning at the tool house in Maçon. They wonld load the 
picks and shovels on the flat cars in Maçon, and the hands would then 
ride out to Blue's Cut on the cars. When the cars would reach Blue's 
Cut, it was not unusual for a number of men to be f ound there, await- 
ing the arrivai of the cars, in the hope of securing work. 

The first point of contention is whether Lawyer Ross was employed 
by the receiver's agent, the foreman. After carefuUy considering the 
évidence on that point, we are satisûed that Koss was employed by 
the foreman. Virtually, the only testimony for appellants on that 
part of the case is the évidence of the foreman. The gênerai elffect of 
his testimony on our minds is that he had no clear recollection on the 
subject of Ross' employment, and that in testifying he relied mainly 
on his gênerai custom in employing hands. While a few of his state- 
ments might, if standing alone, hâve force as contradicting évidence, 
yet his évidence, taken as a whole, impresses us only in the manner 
stated. As against this quasi négative testimony, we find the posi- 
tive évidence of several witnesses who testify that Ross was engaged 
at the tool house in Maçon before the cars left that place. This évi- 
dence is fortifled by other circumstances established in the case. As 
it was the foreman's gênerai custom to employ new hands at the cut, 
his mind seems to hâve been mainly directed to the question whether 
he engaged Ross at the cut. But appellee's contention is that Ross 
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Wm engagea in Maçon. Neither the foreman nor the conductor nor 
tbe flreman (the only witnesses for appellants) could say that Eoss did 
not ride eut on the cars with the regular hands. It seems perfectly 
clear that Koss did ride with the regular hands. Several witnesses 
so State directly, and it is not denied. Nor is it denied or questioned 
that Ross, when he was dug ont from the earth which had fallen on 
him, was found with one hand grasping a shovel; and there is direct 
testimony that he was shoveling dirt when the banli fell. The fore- 
man testifled on cross-examination that he had a man on the cars 
who watched the tools when the cars reached Blue's Out. We are 
clear that Eoss was in the employ of the receiver, and we are equally 
clear that the receiver was liable by reason of the fault of his agents. 
Eoss was engaged by the foreman on the morning of the accident. 
He had reached the eut but a few minutes when he was killed whiîe 
in the act of shoveling dirt. The preceding evening, the iron wedges 
had been driven down into the top of the bank. No reason is at- 
tempted to be given for leaving the work overnight in such dangerous 
condition. It rained during the night. No warning of any kind, or 
intimation of the danger, was given Eoss. It was a physical impossi- 
bility for him to see the iron wtdges driven down into the bank above 
him. He knew nothing of the dangerous condition brought about 
by the driving down of the wedges, and he could not hâve known it, 
under the circumstances, by the exercise of due care. The flat cars 
were drawn up a few feet from the bank, rendering escape almost im- 
Xjossible if the earth should fall. Under such circumstances, the re- 
ceiver was liable. We flnd hère no application for the doctrine of the 
nonliability of the master for an injury to one of his servants resulting 
from the négligence of a fellow of the injured servant. Nor does the 
doctrine of the assumption of risks come into play. A very différent 
case would be presented if Ross had previously participated in the 
work, and knew the manner in which the work was being carried on, 
or if Ross had known, or should hâve known, of the danger. The dan- 
ger was not a patent one, with knowledge of which Eoss was charge- 
able; for we flnd that the proximate cause of his death was the driv- 
jng down of the iron wedges, in connection with the time which had 
elapsed since they had been driven down, the undermining, and the 
rain which fell during the night. The concurrence of thèse circum- 
stances constituted a highly-dangerous situation, which Ross did not 
know. The decree of the lower court is affirmed. 



RICKBRSON ROLLER-MILL CO. et al. v. FARRBLL FOUNDEY & 

MACHINE 00. 

(Circuit Court of Appeals, Siith Circuit. June 15, 1896.) 

No. 386. 

1. Corporations— Issue of Stock— Sai-b bei^ow Par. 

When a corporation, not for the purpose of restoring its capital, impaired 
by losses in business, but for the purpose of providlng ncw capital to 
carry on or extend its business, issues and sells stock at less than its par 



RICKERSON KOLI.ER-MILL CO. V. FARRELL FOUNDRY & MACHIJJE CO, 565 

value, the purchasers of such stock take the same subject to the con- 
tingeney tliat, In the erent of the insolvency of the corporation, they 
■would 136 llable to creditors, who had become such in Ignorance of the 
terms of their purchase, for the difCerence between the price actiially paid 
for the stock and its par value. Handley v. Stutz, 11 Sup. Ct. 530, 139 
U. S. 417, distinguished. 

2. Same — Rights op Creditors. 

In the absence of statutory or charter provisions, however, a corporation 
may agrée -with a subscrlber to its stock to receive less than the par value 
therefor; and a creditor of the corporation, who becomes such -with knowl- 
edge of such an agreement between the corporation and the subscrlber, 
cannot require the subscrlber, upon the Insolvency of the corporation, to 
pay his stock in fuU. 

3. Samb— Insolvency — Préférence to Dikectors. 

While the mère insolvency of a corporation does not, elther under gên- 
erai princlples of law or the law of Michigan, render invalid a préférence 
given, while insolvent, to its dlrectors, who are also creditors of the cor- 
poration, yet, to sustain such a préférence, the utmost good faith must 
appear, not only in respect to the bona fides of the debt paid, but in re- 
spect to ail the steps taken to secure the préférence. Accordingly, held, 
that where three dlrectors, who constltuted a majority of the board, and 
whose votes were neeessary to the action taken, transferred to themselves, 
In payment of an antécédent debt, ail the available assets of the corpora- 
tion, though they had prevlously assured a creditor that hls claim should 
be paid before that of the dlrectors, the préférence so obtained by the 
dlrectors was invalid, and the assets so transferred to the dlrectors should 
be ratably distributed among ail the creditors of the corporation. 

4. Application of Fatments. 

When j3. creditor attempts to show that payments made upon an open, 
running àccount hâve been applled neither to the oldest items of such ac- 
count, according to the presumptlon of law where no spécifie application 
is made, nor to the latest items, but In part to both, leavlng unpaiâ certain 
Items in the middle of the account, for which a party could be held who 
could not be held for earlier or later Items, the burden to establish such 
an application of payments rests very heavily upon such creditor, and is 
not sustained by a coïncidence of the amount of such items with the 
amount of the balance, nor by the existence of unexplained pencil mem- 
oranda on the margin of a book account which on Its face glves no support 
to the claim. 

Appeal from the Circuit Court of tlie United States for the West- 
ern District of Michigan, Southern Division. 

The original blll was filed by the Farrell Foundry & Machine Company, as 
a judgment créditer of the Rickerson Roller-Mill Company, a corporation of 
the State of Michigan. The bill sought relief upon two distinct grounds: 
First, that there was an unpaid stock subscription made by the individual de- 
fendants, E. C. and Charles Fox, which was subject to call by a court of 
equity at the instance of a judgment creditor whose exécution had been re- 
tumed nulla bona; second, that the Individual défendants, the Messrs. Fox 
as dlrectors and officers of the Rickerson Roller-Mill Company, had converted 
to their individual use équitable assets of the corporation, for the purpose of 
paying debts due from it to them, or debts due by It to others, upon which they 
were bound as sureties, and which conversion, It was alleged, was invalid as 
against complainant. There was a decree against the Messrs. Fox upon 
both grounds. In November, 1882, one S. B. Rickerson made application for 
a patent for certain improvements in roller mills. Pendîng this application 
he interested certain others therein; among them, O. E. Brown. The persons 
thus associated with Mr. Rickerson in the ownership of the proposed patent 
organized themselves into a cori)oration, under the gênerai law of the state 
of Michigan, known as the O. E. Brown Manufacturlng Company. The ar- 
ticles of incorporation were recorded December 15, 1882, and, among other 
things, recited that the paid-up capital stock of the corporation was $100,000, 
divided into shares of $25 each; that the number of shares taken, owned, 
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and fuUy pald up was as follows: S. B. Rickerson, 2,000; O. B. Brown, 
1,600; S. W. Ousterhout, 200; and James L. Wheeler, 200. The corporation, 
It was recited, was established for the purpose of "manufacturing the S. B. 
Eickerspn patent improved roUer mlll aJid other mlU machinery, and fumish- 
ing and dealing in mil! machinery, and such other property of every kind as 
shall be necessary for the purpose of said corporation." On the Ist day of 
March, 18S3, at a meeting of the stocliholders of the said O. E. Brown Manu- 
facturing Company, it was resolved that "the capital stock of this corporation 
be, and is hereby, increased from $100,000 to $150,000." On the same day, at 
a stockholders' meeting, the (oUowIng resolution was carried unanimously: 

"Moved by Mr. Rickerson, and supported by Mr. Ousterhout, that the treas- 
urer be authorized to sell to Messrs. B. Crofton and Charles Fox the additional 
$50,000 stock, $25,000 each,— payment to be made as agreed,— for the sum of 
$25,000. Carried. Moved by Mr. Ousterhout that a ballot be cast for two 
directors. Carried. Messrs. B. Crofton and Charles Fox were elected. 

"[SIgned] Charles Fox, Secretary." 

On the same day the foUotrlng agreement purports to hâve been entered 
Into and signed: 

"Agreement made and entered into this Ist day of March, 1883, between S. 
B. Rickerson, of Grand Rapids, Mich., party of the flrst part, and 0. B. 
Brown Manufacturing Company, of the same place, of the second part, wit- 
nesseth, In considération of the ,stock now owned by the party of the flrst 
part in the O. E. Brown Manufacturing Company, the flrst party agrées that 
aU inventions, Improvements, or patents in any wise pertaining to the manu- 
facturing of flour, or any machinery for the manufacturing of flour, shall be 
the property of, and belong to, the said O. E. Brown Manufacturing Company. 

"S. B. Rickerson. 
"O. E. Brown Mfg. Oo., 

"O. B. Brown, Président." 

PoUowlng this increase In stock, and the authority given the treasurer to 
sell the same for $25,000 in money, Messrs. E. C. Fox and Charles Fox be- 
came the purchasers and holders of the entire increased stock, of the par 
value of $50,000, paying therefor to the treasurer of the company the sum of 
$25,000, which sum was accepted by the corporation as fuU payment for the 
said stock; and certificates were Issued, representing that the stock was fuUy 
paid up, and llable to no other or further assessments. The original stock, 
of $100,000, was issued to Rickerson and his associâtes. In the proportion 
heretofore stated, as fully pald and nonassessable stock; the only considéra- 
tion recelved therefor being the assignment by Rickerson of hls rights in any 
patents, then or thereafter applied for, applicable to roller mills. Thus the 
corporation began Its opérations with no capital, save that Invested in the 
Rickerson patents. The necesslty for an Increase of capital was, from the 
beginning, recognized; and negotlations were immediately commenced with 
the Messrs. Fox, looking to their taking a one-third Interest in the venture. 
In the meantlme some machines were made under contracts with other 
manufacturing establishments, and orders taken for those thus made, though 
no effort was made to commence manufacturing opérations, for the want of 
a cash capital. When the Fox brothers finally concluded to enter upon the 
adventure and take a third interest, the purpose was consummated by in- 
creasing the stock to $150,000, and assigning to them the new shares for 
$25,000 in money. This increase was authorized March 1, 1883; and on the 
same day the stock was assigned to E. C. Fox and Charles Fox,— .525,000 to 
each, — upon a money payment to the corporation of $12,500 by each of them, 
and on the same day each was made a member of the board of directors. In 
May, 1883, an account was opened with the Farrell Foundry & Machine Com- 
pany, from whom were purchased large amounts of rolls used in the manu- 
facture of the Improved Rickerson roller mill. This account began May 5. 
1883, and continued until the 16th of July, 1887, during whlch time rolls to 
the amount of $61,148.31 were purchased. From time to time payments were 
made thereon, or settlements by note or draft, so that in the summer of 1887 
the total crédits upon this account were $60,148.31, leaving a balance due on 
open account of $1,000. The Judgment In favor of the Farrell Company waa 



BICKEESON ROLLEE-MILL Cô. V. FAEEELL FOUNDEY & MACHINE CO. 657 

upon three items of indebtedness: A note dated March 31, 1887, for $1,065; 
a note dated August 18, 1887, for $670, and ?1,000, the balance due on open 
account as above shown. The bill allèges that this judgment is a debt of 
the corporation, for which the Messrs. Fox are liable by reason of the fact 
that they hâve paid but 50 per cent, of the par value of the stock taken in the 
manner heretofore set out. With respect to the second ground of liability, 
the facts, as they appear to us upon the whole record, and necessary to be 
hère stated, are thèse: The business of the Rickerson Roller-Mill Company 
proved unprofitable. The patents turned out to be practically worthless, 
and the cash capital utterly insufficient for the projected business. It was 
therefore resolved early in July, 1887, that the business of the corporation was 
unprofitable, and that it was to the interest of ail parties eoncerned that the as- 
sets of the Company should be disposed of . Shortly thereafter ail of the tangi- 
ble assets of the corporation, and ail unflnished machines, and ail material, 
were sold to the John Hutcbiso]» Manufacturing Company for 4,000 shares of 
the stock of that company, the shares belng of the nominal value of $25 each. 
Having thus disposed of Its assets, excepting a few uncoUected accounts, this 
stock was assigned and transferred to three of the directors, — S. W. Ouster- 
hout, E. C. Fox, and Charles Fox,— on the lOth of October, 1887, to secure them 
In the indorsement of corporation paper upon which to raise money to dis- 
charge corporate obligations which had shortly before gone to protest. This 
sitock was subsequently sold by thèse directors at public cratcry, and bought in 
by themselves, for $1,000, and the proceeds applied to their reimbursement; 
they having theretofore paid off the $10,000 note, as indorsers for the corpora- 
tion. The remaining assets of the corporation, conslsting of certain uncoUected 
clalms, partly in litigatlon, were transferred by the corporation in May, 1888, 
to Ousterhout, E. C. Fox, and Charles Fox, to be applied on the liability of 
the corporation to them by reason of their payment of the note above men- 
tioned. At the date of the transfer of the John Hutchison Manufacturing 
Company stock to Ousterhout and the Fox brothers, they were already bound 
as indorsers upon corporation paper theretofore made, which had gone to 
protest. The new note of October, 1887, was made for the purpose of paying 
off this old liability, which, by protest, had become a flxed liability of thèse 
directors. 

Albert Crâne, for appellants. 
A. 0. Denison, for appellee. 

Before TAFT and LURTON, Circuit Judges, and HAMMOND, J. 

LUETON, Circuit Judge, after making the f oregoing statement of 
facts, delivered the opinion of the court. 

The ârst défense made by the Messrs. Fox to their liability as 
unpaid subscribers to the capital stock of the Rickerson RoUer- 
MiU Company is that they never were in fact subscribers for said 
stock, but that it was in reality issued to S. B. Rickerson and his as- 
sociâtes as a further considération for the patents theretofore ap- 
plied for, and such as should thereafter be obtained, pertaining to 
roUer-mill machinery, and that they purchased this stock, as fuUy 
paid up stock from Rickerson and his associâtes, who had received 
it in considération of the property sold and transferred to the corpo- 
ration. This défense is unsupported by the circumstances. Rick- 
erson had theretofore agreed to transfer to this corporation ail pend- 
ing applications, as well as ail applications which he should there- 
after make, for and in considération of the entire capital stock, of 
$100,000. The increase of stock was solely for the purpose of ob- 
taining additional capital, to the end that the business of the com- 
pany might be increased, and put on such a footing as would give the 
Project some hope of success. The increase stock was, by résolu- 
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tion, treated as treasury stock, and ordered to be sold by the treas- 
urer of the company. It was tbus sold, and tbe proceeds, instead 
of being paid over to Rickerson and bis associâtes, were paid into 
the treasury of the company, as capital stock of the company. The 
assignment by Eickerson, of March 1, 1883, heretofore set ont, was 
in accordance with the agreement originally made with bim, and was 
no broader than originally eontemplated. 

The second défense is tbat this increase of stock was for the pur- 
pose of restoring the impaired capital of tbe Rickerson RoUer-Mill 
Company; tbat tbe case was tbat of a going, active corporation, 
wbose capital had become impaired, and whose stock was, on tbe 
market, wortb only 50 cents on the dollar; and tbat, as the stock 
was actually sold in good faitb for its d^tual market value, neitber 
the corporation nor its creditors are injured, and neither can call 
upon such a purchaser for the différence between tbe sum actually 
paid and tbe par of the stock. For this counsel cite Handiey v. Stutz, 
139 U. S. 417, 11 Sup. et. 530; Clark v. Bever, 139 U. S. 96, 11 Sup. 
et. 468; Fogg v. Blair, 139 U. S. 118, 11 Sup. Ct. 476; Morrow v. 
Steel Co., 87 Tenu. 262, 10 S. W. 495; Young v. Iron Oo., 65 Mich. 
111, 31 ]Sr. w. 814. Were tbe circumstances such as to enable a 
purchaser of thèse increased shares to buy them from the company 
at less than their par value without incurring a liability to tbe cred- 
itors for the différence between the par of the stock and tbe price 
actually paid? Tbe case for décision certainly differs most mate- 
rially from Clark v. Bever and Fogg v. Blair. Thèse shares were 
not, as in those cases, the shares of an insolvent corporation, re- 
ceived by a creditor, in payment and discharge of bis debt, at less 
than par, and at a value in excess of the actual market value. In 
neither of the cases above referred to was the stock taken in any 
sensé as an investment, or for the purpose of enabling the company 
to enlarge or increase its business, but was accepted by the creditor, 
in each instance, as the best settlement obtainable from an insolvent 
corporation. Neitber is this the case of a going corporation, whose 
capital stock had become impaired or diminished by losses or mis- 
fortunes. It is true tbat in some sensé this corporation had been 
doing business in a small way for a month or more before this new 
stock was issued, but there is no évidence tbat its capital stock had 
been impaired by losses. Upon tbe contrary, tbe Messrs. Fox were 
admitted as shareholders in conséquence of the necessity for increas- 
ing the capital stock of the company, and enabling it to begin the 
business for which it had been organized. Their purchase of thèse 
shares was in accordance with tbe original scheme of the promoters, 
and they were bought as an investment in a manufacturing corpora- 
tion wliich had not yet acquired a plant, or begun the business for 
which it had been organized. The arrangement by which they were 
to buy thèse shares from the corporation, and pay but 50 per cent. 
of the par value of the stock, was subject to the contingency that 
they would be liable, in tbe event of tbe insolvency of the corpora- 
tion, to creditors who should become such in ignorance of the ar- 
rangement, and who had a right to suppose that this increased stock 
had been paid in fuU, or was subject to call. The stock taken by 
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Kickerson and his original associâtes stands upon a very différent 
footing. Tliat was issued in payment for the Kickerson patents, 
upon a value estimated by the parties to be fair and reasonable. 
When fuU-paid stock is issued by a corporation having power to re- 
ceive property in payment for stock subscriptions, there must be ac- 
tual fraud in the transaction, to authorize creditors of the' corpora- 
tion to call upon the subscriber for the différence between the actual 
value and that at which it was received. Coit v. Amalgamating Co., 
119 U. S. 343-345, 7 Sup. Ot 231; Young v. Iron Co., 65 Mich. 111, 
31 N. W. 814. A gross and obvions overvaluation of property would 
be strong évidence of fraud. Coit v. Amalgamating Co., cited above; 
Boynton v. Hatch, 47 N. Y. 225; Kelley v. Fletcher, 94 Tenn. 1-6, 28 S. 
W. 1099. A creditor seeking to compel a subscriber who bas re- 
ceived nonassessable stock in payment for property transferred 
must, in his pleadings, distinctly aver the colorable character of the 
transaction. Jones v. Whitworth, 94 Tenn. 602, 30 S. W. 736. So 
a stockholder paying his stock subscription in property at an agreed 
value is not liable in equity to a creditor of the corporation, who had 
knowledge of and assented to the transaction at the time when it 
took place, solely upon the ground that the real value turned out to 
be less than was agreed upon. Bank v. Alden, 129 U. S. 372, 9 Sup. 
et. 332. In Handley v. Stutz, heretofore cited, the facts were that 
the capital of a going concern had, by losses, become impaired so 
that both its actual and market value were much below par. The 
court in that case held' that under such circumstances the sale of 
increase stock, in good faith, at its actual value, operated neither as 
a fraud upon the corporation nor upon existing or future creditors. 
In the subséquent case of Camden y. Stuart, 144 U. S. 104, 113, 12 
Sup. et. 585, Justice Brown, who announced the opinion of the court 
in Handley v. Stutz, reasserted the doctrine — 

"That the trust arislng in favor of creditors by subscriptions to the stocii 
of a corporation cannot be defeated by a simulated payment of such sub- 
scription, nor by any device short of an actual payment in good faith." 

Touching the case of Clark v. Bever, 139 U. S. 96, 11 Sup. Ct. 468, 
and Fogg v. Blair, 139 U. S. 118, 11 Sup. Ct. 476, and Handley v. 
Stutz, 139 U. S. 417, 11 Sup. Ct. 530, the learned justice said that 
nothing was said in those cases — 

"Intended to overrule or qualify in any way the wholesome princlple adopt- 
ed by thls court in the earlier cases, especially as applied to the original sub- 
scribers to stoclî. The later cases were only intended to draw a Une beyond 
which the court was unwilling to go In afflxing a liability upon those who 
hâve purchased stocii of the corporation, or taken It In good faith in satisfac- 
tion of their demands." 

The opinion in Handley v. Stutz carefully excludes a sale of stock 
under the circumstances we hâve hère to deal with, by saying: 

"The liability of a subscriber for the par value of increased stock taken 
by him may dépend somewhat upon the circumstances under which, and 
the purposes for which, such increase was made. If it be merely for the 
purpose of adding to the original capital stock of the corporation, and en- 
altling it to do a larger and more profitable business, such subscriber would 
sttind practlcally upon the same basis as a subscriber to the original 
capital. But we think that an active corporation may, for the purpose of 
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paylng Its debts and obtalning money for the successful prosecution of its 
business, issue its stocii, and dispose of it for the best prlce that can be 
obtained." 

On the facts of this case, we hold that this increase of stock was 
merely for the purpose of increasing the capital and enabling the 
corporation to do business, and that this was well understood by the 
Messrs. Fox when they agreed to purchase the same, We see no 
reason why it should not stand upon the footing of original stock. 

It is next said, that the Farrell Foundry Company had full no- 
tice of the terms and conditions of the sale of this increased stock 
to the Messrs. Fox, and extended crédit thereafter with such knowl- 
edge, and are therefore not entitled to call upon them to coatribute 
towards the payment of the debt thus created. The évidence es- 
tablishes that early in February, 1884, the creditor corporation re- 
ceived full notice of the fact that |100,000 of the stock of this cor- 
poration had been issued to Rickerson and his associâtes in payment 
for their patent rights, and that the increase of |50,000 had been is- 
sued to the Messrs. Fox, as paid-up stock and nonassessable, for 
125,000. Being thus fuUy cognizant of the fact that the actual cap- 
ital of this corporation consisted in patent rights of unknown value, 
and 125,000 in money, they continued to extend crédit to it. When 
crédit is extended to a corporation with full knowledge of spécial 
arrangements between the corporation and purchasers of the stock 
whereby nonassessable stock has been issued for less than its par 
value, it cannot be said that such crédit has been extended in re- 
liance that the stock has been fully paid, or is subject to further caUs 
by the corporation. In the absence of statutory or charter provi- 
sions, such as approved in Morrow v. Steel Co., heretofore cited, re- 
quiring original stock subscrlptions to be paid in full, there is no 
reason why the corporation should not be concluded by its contract 
to receive less than par in full payment for stock subscribed or sold. 
Such an agreement, though binding upon the corporation, is not 
valid as to creditors who become such in actual or presumed reliance 
that the capital stock is in fact what it is represented as being. 
Sawyer v. Hoag, 17 Wall. 610; Scovill v. Thayer, 105 U. S. 143. The 
ground upon which such spécial arrangements between a corpora- 
tion and its stockholders are invalid as against creditors was thus 
stated in Scovill v. Thaver: 

"But the dodtrine of this court is that such a contract, though binding on 
the Company, is a fraud, in law, on its creditors, which they can set aside; 
tftat when tiieir rights Intervened, and their claims are to be satisfled, the 
stoclîholders can be required to pay their stociî in full. The reason is that 
the stoclî subscribed is considered in equitj as a trust fund for the payment 
of creditors. It is so held out to the public, who hâve no means of linow- 
ing the private contracts madé between the corporation and its stockholders. 
ïhe créditer has therefore the right to présume that the stock subscribed 
has been or wlll be paid up, and, if it Is not, a court of equity will, at his 
instance, require it to be paid." 

In the subséquent case of Handley v. Stutz, heretofore cited, the 
court held that noue but subséquent creditors could call upon such 
a spécial subscriber to pay the différence between his actual pay- 
ment and the par value of his stock, "since it is only they who could,, 



BICKEESON EOLLEK-MILL CO. V. FAREELL FOCNDEY & MACHINE CO. 561 

by any légal presumption, Lave trusted tke company upon the faith 
of the increased stock." First Nat. Bank of Deadwood v. Gustin 
Minerva Consol, Co., 42 Minn. 327, 44 N. W. 198; 2 Mor. Priv- Corp. §§ 
832, 833; Coit v. Amalgamating Co., 14 Fed. 12; Young t. Irou Co., 65 
Mich. 111, 31 N. W. 814; Whitehill v. Jacobs, 75 Wis. 474, 44 N. W. 
630; Walburn t. Chenault, 43 Kan. 352, 23 Pac. 657; Kobinson v. 
Bidwell, 22 Cal. 379; Beach, Priv. Corp. § 119. 

But it is said that the items of indebtedness for which tbe com- 
plainants' judgment was rendered consist in large part of debt con- 
tracted prier to notice of tlie terms and couditLons upon wliich tlie 
Messrs. Fox acquired their shares, and ttat for this reason the decree 
against them should be afQrmed. ïhe items upon which the judg- 
ment was rendered were three in number, as f ollows : (1) A balance 
due uj^on open, gênerai account, of |1,000; (2) a note made May 23, 
1887,. for 11,065; (3) a note made August 18, 1887, for |670. Con- 
fessedly, the last note was made for the last flve items of account, 
and represents crédit extended in June and July, 1887. Tliis part 
of the judgment was therefore properly held not to be collectible 
from the Messrs. Fox as holders of unpaid shares. Do the other 
items represent crédit extended prior to February, 1884? The ac- 
count against the Kickerson Company, as it appears on the books 
of both corporations, is a continuous, running account, embracing a 
large number of distinct purchases of rolls used in the construction 
of the Eickerson Roller Mills. This account began in May, 1883, and 
the last item of charge is of July, 1887. The aggregate of the débit 
items is $61,148.31. The crédit items do not consist of money pay- 
ments on account, as might be supposed, but of notes and drafts 
made in partial settlement from time to time. The aggregate of 
thèse crédits is $60,148.31. The différence between the two sides 
of the account is $1,000, and this débit balance constitutes one of the 
items which entered into the judgment obtained by the Farrell Com- 
pany. The note of May 23, 1887, for $1,065, is one of the crédit 
items in the account we hâve referred to. The contention now is 
that this note, and the $1,000 due by open account, represent crédit 
extended, not at the foot of the account, nor at the head of the ac- 
count, but crédit extended just before January 1, 1884. In other 
words, the contention is that payments by note and draft were so ap- 
plied upon the current account as that ail of the account originating 
after notice of the terms of the stock sale to Messrs. Fox has been 
paid ofl, and that which remains unpaid consists wholly of items 
originating just prior to such notice. The face of the book accounts 
of neither of the corporations indicates any such settlements or ap- 
plications of payments as claimed. The évidence outside of the 
book entries does, however, tend to show that about March 18, 1884, 
Mr. Charles Fox took personal charge and management of the busi- 
ness of the Eickerson Company. The account of the Farrell Com- 
pany shows that at that date there was a balance due from the 
Eickerson Company of $17,773.70. The évidence also tends to show 
that from the time Fox assumed the management this balance of 
debt, in the correspondence and dealings between the parties, was 
referred to as the "old account." So it seems to be shown that Fox 
v.75F.no.6— 36 
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undertookto. support the crédit of the company, after it came under 
his management, by promptly meeting new engagements, and that 
the purchases thereafter made were sometimes spoken of as the "new 
account." After March 18, 1887, new purchases were settled for by 
notes or drafts executed in settlements from time to time, although 
the book accounts, on their face, show no such séparation of the 
account. If we assume that a line was drawn between the account 
prior to the change in management of March, 1884, and the subsé- 
quent account, and that payments were thereafter applied sometimes 
to the "old account," and sometimes to the "new account," how will 
the matter stand? The contention of the complainants is that there- 
after ail of the "new account" was paid, except so much thereof as 
is represented by the note for $670, heretofore mentioned, and that 
ail of the "old account" was paid, except |2,065. If we assume that 
this is made out satisfactorily, we are then confronted with the' ques- 
tion as to whether this balance of $2,065 belongs to the head or foot 
of this "old account." If to the head, then it stands for crédit ex- 
tended before notice of the terms of the stock sale to the Messrs. 
Fox; while, if it is a balance at the foot of that account, it is for 
roUs sold after such notice. This conclusion is based wpon the as- 
sumption that the Parrell Company obtained information as to the 
terms of stock sale to the Messrs. Fox as early as the 13th of Febru- 
ary, 1884. The purchases made between February 13, 1884, and 
March 18, 1884, amounted to more than $5,000, and the balance due 
would presumptively be for the last items in this "old account." To 
escape this dilemma, counsel hâve contended that the particular 
items represented by the balance unpaid on the "old account" stand 
neither at the head nor foot of the "old account," but consist in 
crédit extended just prior to January 1, 1884; being the items at 
the foot of an account ending January 1, 1884. Where payments 
are made upon an open, running account, and the parties at the time 
make no application of such payments to particular items of the 
account, the law will apply them to the oldest items of the account ; 
that is, such payments will be applied to the head, rather than the 
foot, of the account. Devaynes "v. Noble, 1 Mer. 597-608; U. S. v. 
Kirkpatrick, 9 Wheat. 720; Crompton v. Pratt, 105 Mass. 255; Nation- 
al Park Bank v. Seaboard Bank, 114 N. Y. 28, 20 N. E. 632. As we 
hâve before stated, the book entries of neither of the corporations 
show any distinction whatever between the accounts before and after 
the change of management in March, 1884. Neither do the books 
give any countenance to the claim now advanced, that payments 
upon the "old account" were applied in so arbitrary a way as now 
suggested. No conceivable reason exists why items of indebtedness 
originating between January 1, 1884, and March 18, 1884, should be 
carefully paid off by note or draft, leaving both antécédent and subsé- 
quent parts of the same account unpaid or unsettled. To support 
the theory that the balance which is due originated before January 
1, 1884, counsel hâve made use of certain pencil memoranda found 
on the margin of the ledger account kept by the Rickerson Company. 
With the aid of thèse unexplained, penciled figures, and by transfer- 
ring certain crédit items from January, 1884, to December, 1883, a 
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correspondence lias been found between the aggregate of the pur- 
chases between January 1, 1884, and March 18, 1884, and certain 
notes executed in March and April, 1884. The coincidence and 
correspondence resulting from this manipulation of certain parts of 
this account are not satisfactory, and, in our judgment, do not over- 
come the presumption that payments made on the "old account" were 
intended to be applied, and were applied, to the head of the "old 
account." There was no reason for such an arbitrary mode of ap- 
plying a payment. To say the least, it is remarkable that a. creditor 
should say, "The sum you owe me is not the balance at the foot of the 
account, neither is it a balance from the head of the account, but is 
for items found neither at the head nor foot, but for crédit extended 
at a particular period of the account just before I learned certain 
facts which preclude me from looliing to you for crédit extended 
after the particular time and place in the account where I now locate 
my claim." The burden to establish such a peculiar balance rests 
very heavily upon the creditor, and in this case has not been met. We 
are more satisfied with this conclusion from the fact that the original 
bill, for the évident purpose of getting the benefit of an admission as 
to unpaid stocli found in the annual statement of the Bickerson Com- 
pany flled in January, 1886, averred that the balance of debt now in 
controversy accrued after the flling of that statement. The exigen- 
cies of the case hâve compelled a shifting of the date of origin, and, 
while not disposed to treat the averment of the bill as a technical 
estoppel, it must add much weight to the presumption against so 
erratic an application of payments as that now urged. The daim 
is much like that presented by Clayton's case, in Devaynes v. Noble, 
1 Mer. 608, where the rule of application of payments to a running 
banker's account was sought to be evaded so as to leave a balaxice 
due as originating at a time when a deceased partner might be held 
liable. Sir William Grant, M. R., said of such a claim : 

"In such a case there is no room for any other appropriation than that 
whlch arlses from the order in whleh the recelpts and payments talie place, 
and are carried into the account. Presumably, It is the sum first pald in 
that is first drawn ont. It is the first item on the débit aide of the account 
that is discharged or reduced by the first item on the crédit side. The ap- 
propriation is made by the very act of setting the two Items against each 
other. Upon that prineiple ail accounts current are settled, and particularly 
cash acccunts. When there has been a continuation of dealings, in what 
way can it be ascertained whether the spécifie balance due on a given day 
has or has not been discharged, but by examining whether paymeiits to 
the amount of that balance appear by the account to hâve been made? You 
are not to take the account baclsward, and strllie the balance at the head 
instead of the foot of it. A man's bank breaks, owing him, on the whole 
account, a balance of 1,000 pounds. It would surprise one to hear the cus- 
tomer say: 'I hâve been fortunate enough to draw out ail that I paid in 
during the last four years, but there is 1,000 pounds, which I paid in five 
years ago, that I hold myself never to hâve drawn out; and therefore, 
it I can flnd anybody who was answerable for the debts of the banking 
house, such as they stood five years ago, I bave a right to say that it is that 
spécifie sum which is still due to me, and not the 1,000 pounds that I paid in 
last week.' This is exactly the nature of the présent claim. Mr. Clayton 
travels back into the account, till he flnds a balance for which Mr. Devaynes 
was responsible; and then he says: 'That is a sum which I hâve never 
drawn for. Though standing in the center of the account, it Is to be con- 
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sidered as set apart, and left untouclied. Sums above It and below it hâve 
been drawn ont, but none of mj' drafts ever reached or afCected this remnant 
of the balance due me at Mr. Devaynes' death.' What boundary would 
there be to this method of remolding an accountV If the interest of the créd- 
iter requlred It, he might just as well go still further back, and arbitrarily 
single out any balance, as It stood at any time, and say It is the Identical 
balance of that day, which still remalns due to him." 

The decree must be reversed so far as the Messrs. Fox are held 
liable for any part of the debt due to the Farrell Company as holders 
of shares not fully paid up. 

This brings us to the second ground upon which a decree against 
C. E. and Charles Fox is sought, namely, that they should account 
for certain corporate assets in their possession, which they claim 
under assignments by the corporation to them, either to protect them 
against liability as indorsers upon corporation paper, or in part pay- 
aient for corporate liabilities paid ofl by them as indorsers. It is 
said that the allégations of the bill in respect to this aspect of the 
relief sought are not sufficient to support the decree. The bill, 
after stating that the assets of the corporation had been sold by the 
défendants Fox, charged, upon information and belief — 

"That the proceeds of the assets so sold and dlsposed of were by said 
défendants Fox applied to their own use and beneflt, either by direct conver- 
sion, or by applying the same upon debts upon vyhich they were personally 
liable; but the estent and particulars of such application your orator is not 
able at this time to state." 

The prayer is that they account for aU such assets so applied to 
their individual use. The answer sets out the circumstances under 
■which the individual défendants had become possessed of the pro- 
ceeds of the sale of the corporate property, and subsequently of the 
uncollected claims due to the corporation. Thèse facts hâve been 
already stated, and need not be repeated. The pleadings suiH- 
ciently involve the title and right of the Messrs. Fox to the corpo- 
rate assets in their possession, and, under the évidence, it devolves 
upon us to détermine whether they shall be permitted to appropriate 
thèse assets to their exclusive beneflt. That they were, at the time 
of the assignment of thèse assets, creditors of the corporation, we 
hâve no doubt. The question is, are they entitled to retain the préf- 
érence thus secured? As we hâve already stated, the directors se- 
curing the préférence of the lOth of October, 1887, did not then in- 
cur any naw liability, or extend in any way the life or business of the 
Company. They^ were already liable as indorsers upon company 
paper which had gone to protest. The new note was indorsed and 
discounted to obtain means to pay off the protested notes. Thus, 
no new liability was incurred, and no new benefit moved to the cor- 
poration. It was at that time in process of liquidation, and owned 
no property save this stock, and some uncollected accounts of little 
or no value. What was done, therefore, by the directors, was to 
prefer three of their own members as creditors of an insolvent cor- 
poration, which had ceased to do business, and had disposed of its 
property for the purpose of winding up. It is said, in support of the 
title of the Fox brothers to thèse corporate assets, that although 
the corporation was not a going concern, and was in process of liq- 



EICKERSON EOLLKR-MILL CO. V. FAREEI.L FOUKDHY & MACHINE CO. 56o 

uidation, the corporation was still in the actual possession of thèse 
assets, and had the same dominion over them that it at ail times had 
had, and that if the corporation, at any time before a gênerai as- 
signment, or the seizing of the assets under a gênerai creditors' bill, 
choose to pay one creditor and leave another unpaid, or prefer one 
créditer over another, it may do so as freely as an individual could. 
This gênerai proposition may be conceded, without settling the ques- 
tion hère presented. The préférence hère given was to the indi- 
viduals owning practically the entire stock, and constituting three- 
fourths of the board of directors. The votes of the directors thus 
preferred were essential to consummate this préférence. Tliere was 
no submission of the matter to the shareholders as such. Possibly, 
this is unimportant, inasmuch as the shareholders, at the date of 
thèse préférences, were identical with the directors, as the latter, 
with one mlnor and nominal exception, were identical with the cred- 
itors preferred. In the case of Brown v. Pumiture Co., 16 U. S. App. 
221, 7 C. C. A. 225, and 58 Fed. 286, this court had occasion to consid- 
er the validity of mortgages made by an insolvent corporation of 
the state of Michigan, which gave a préférence to directors who 
were guarantors and indorsers for, the corporation. The mère fact 
that the corporation was insolvent, and the mortgagees were direct- 
ors, was held not necessarily to render the préférence invalid, under 
either gênerai principles of law, or the law of Michigan, the state in 
which the mortgages were made. Bank of Montréal v. J. E. Potts 
Sait & Lumber Co., 90 Mich. 345, 350, 51 N. W. 512. This court 
has not adopted the theory that the assets of a cor-poration become 
a trust fund in the hands of its directors, for equal distribution 
among ail creditors upon the occurrence of insolvency. If creditors 
choose to permit the ofQcers and directors of an insolvent corpora- 
tion to remain in possession and control of the assets, we do not 
see upon what principle the mère fact of insplvency is to operate as 
an injunction against any creditor from obtaining a préférence 
through légal processes, or by agreement with the corporation. If 
such a corporation may prefer a stranger who is a créditer, it may 
likewise prefer one of the corporators. In the latter case, however, 
the utmost good faith must appear, not only in respect of the bona 
fldes of the debt paid or secured, but in regard to ail the steps taken 
to secure the préférence. In the case before us the préférence is 
given to persons who at the time constituted three-fourths of the 
directors who assented to the arrangement. Thèse directors had 
been allowed to remain in possession of the corporate assets under 
veiy peculiar circumstances. The Farrell Company had been an 
indulgent creditor. But in the spring of 1886 it became impatient, 
and by a letter dated March 1, 1886, threatened to place its claim in 
process of collection. To this the Rickerson Company replied, un- 
der date of March 4, 1886, as follows: 

"We note what you say in regard, to sendlng the account hère to be col- 
lected, and can simply state that we would very much regret any such action 
on your part. However, if it is your firm détermination to do so, we see 
no way in which we can prevent you. Neither do we see any way whereby 
you couJd any sooner otrtain your money. If you consider that you can 
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obtaln your money any sooner by taking the roUs we hâve on hand, we would 
be perfectly wiUing that you Bhould do so. We, however, cannot see any 
way to pay you the amount until the roUs we hâve on hand are turned into 
money. This we hâve made arrangements to do, as we wrote you before; 
having made a contract with responsible parties to manufacture our machines, 
and parties who will use them themselves, from twenty to thirty machines 
a month easlly, upon whlch we make a good profit, and which will enable 
us to turn our présent stock so that we will be able to get ready money 
wherewlth to pay our indebtedness. We hope you will take such a view of 
the matter as wiU cause no inconvenience or loss to yourselves or ourselves, 
as we cannot see any good results that will corne through such action." 

To'this, among otlier things, the Farrell Company, under date 
of March 8, 1886, replied by submitting the foUowing proposition : 

"Let us hâve your paper for one-half the amount at ninety days, aud we 
will agrée to let the rest run along until that is cared for, or for longer; say, 
four to six months, if necessary. We want something, and want it now. 
It is asking too much to expect us to hold ofC on the entire thing in this way. 
We will do what is fair and rlght, only we want you to do something for us 
now. Please advise us at once what you will do about it, and oblige." 

Under date of March 17, 1886, the Rickerson Company, through 
a letter written by the défendant Charles Fox, replied, among other 
things, as f ollows : 

"We expect to be able to settle your account due you, and we Intend to do 
so. We cannot say just when that will be, as that dépends upon how soon we 
can reallze upon the stock of roUs and machines which we hâve on hand; 
but, as we told you before, we shall reduce your claim as fast as we realize 
upon said stock. AU we owe of any conséquence is to you and the bank. 
The bank obligations hâve been carried some time, and hâve some personal 
indorsements, and it is our intention and désire to settle your claim before 
we pay those of the bank. We wlsh to treat you fairly in every way, and 
we think this is eertainly the falrest thing we can do. We feel very grate- 
ful towards you for the accommodations you hâve granted us, and we do not 
wish to see you lose a dollar through this company. It appears to us that 
we can reallze on the rolls and machinery which we hâve on hand to better 
advantage by contlnuing the business than could be realized if the business 
should be stopped or closed up on any exécution, as this class of machinery is 
not such as could be sold.to any advantage whatever at publie sale. We 
should dislike very much to hâve you bring suit against us for your account, 
as it would embarrass the institution still further, and work disadvantageous- 
ly to ail interested, in every way. We realize that this matter is somewhat 
unbusinesslike, and extremely tedious, to say the least; but our personal 
expérience bas been that it Is often better to nurse a lame duck than to 
crowd it too hard, and more profitable in the end. We hope you will still 
feel as though you could nurse this duck for a while longer, and we will 
keep you posted In the affalrs of the institution as you may désire from 
timè to tIme, so that you may know that your interests are not being 
jeopardized by allowlng the business to continue. Hoplng that we shall 
hear from you, we remain, yours, very tnily." 

The Farrell Company replied as f ollows : 

"Ansonia, Conn., March 20, 1886. 

"The Rickerson RoUer-MlU Company, Grand Rapids, Mich.— Gentlemen: 
Your favor of the 17th Inst. is to hand, and noted. Do we understand that 
you hâve already perfected arrangements for continuing the building of your 
mill? The arrangements you had in mind hâve fallen through, we believe. 
We refer to the one you had in mind when the writer was West. If you 
hâve already made arrangements to continue the business, we would per- 
haps be willing to wait a while longer; that is, if you can see any likelihood 
that the matter will be closed up within a few months. We are no more 
anxious to hâve any trouble than you are yourselves, and would request that 
you enlighten us on this point. We remain, yours, truly." 
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In reply the Eickerson Company, under date of Marcli 27, 1886, 
Baid, in substance, that they had made arrangements with a firm 
at Sandusky to manufacture their machines, using in them the relis 
owned by the Rickerson Company in stock. The hope of thus 
utilizing material on hand profitably induced an expression of opin- 
ion that their prospects were good for being able to pay for that 
material within a reasonable time. This closed the correspondence, 
The Farrell Company did not further press its claim. It in fact 
extended further indulgence, in the natural belief that the bank 
obligations, "with personal indorsements," would not be paid or 
preferred after a direct statement that it was "the intention and de- 
sire to settle your claim before we pay those of the bank." The 
bank obligations referred to in this letter of March 17, 1886, were 
the claims upon which Charles and E. C. Fox were personal indors- 
ers. Those claims, by renewals, were kept alive until October 10, 
1887, when thèse indorsers, taking advantage of their continued pos- 
session of the corporate assets, had assigned to themselves ail the 
assets of the company, to secure them as indorsers of the very 
claims which they had represented should be postponed to the claim 
of the Farrell Company. That the Farrell Company did not em- 
body the proposition to pay its claim in préférence to this "bank 
claim" in a contract, or did not, in so many words, say, "We extend 
time upon condition that you wiU do as you propose," seems to us 
not to be an answer to the insistence that thèse directors could not 
in good faith prefer themselves after inducing forbearance by as- 
surances of the utmost fairness in the use of the corporate assets 
to pay outside creditors. Under such circumstances, it is not 
enough for directors taking a préférence out of the assets of an in- 
Bolvent corporation to establish the, fact of the debt due to them- 
selves. They secured the opportunity to prefer themselves by as- 
surances that they would not do so. Their doing so in violation of 
the moral trust they solicited was bad faith, and the assets thus se- 
cured should be ratably administered among ail the creditors; in- 
cluding, however, the preferred directors. This meets the justice 
of the case, upon the peculiar facts of this record. The decree upon 
this branch of the case will be aflSrmed. The costs of appeal will be 
equally divided- 



DUNBAE et al. v. BASTEEN EI^VATING CO. et aL 

(Circuit Court, N. D. New York. July 20, 1896.) 

L Patents — Invention — Anticipation — Gkain Elevators. 

The Dunbar reissue, No. 10,521 (original No. 264,938), for an Improve- 
ment in grain elevators, and conslsting in a comblnaticn wbereby the ele- 
vator tower may be qulcldy and easily moved, so as to reach the différent 
hatches of a vessel, and two elevator legs may be slmultaneously used, so 
as to take grain from two hatches at once, discloses a novel and very 
nseful Invention. The invention was not anttcipated by the Firth patent, 
No. 258,043, which, tbough earlier in date, was subséquent in time of in- 
vention, or by the Sykes patent, No. 95,747, or any other déviées; and the 
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reissue Is valîd, and entitled to a libéral construction, so as to cover the 
real Invention. 

a. SaMK— REISSUBS— MiSTAKB OF ATTOENET. 

The fact that a patent soliciter consents to thé striliing out oî certain 
claims upon the citation of a prior patent, wliich he supposes was prior 
in date of invention, but which is afterwards shown to be of a later date, 
does not invalidate a reissue, seasonably applied for, and by which the 
parts stricken out are restored, no adverse equities having intervened. 

8. SaMB — INPRINGEMBNT. 

One using the substance and essentials of a patented combination can- 
not escape infringement by varying nonessential détails. 

This was a suit in equity by George H. Dunbar and others against 
the Eastern Elevating Company and others for alleged infringement 
of a patent for improvements in portable grain elevators. 

This action is founded upon reissued letters patent, No. 10,521, granted 
September 16, 1884, to Robert Dunbar, for improvements in portable ele- 
vators. The application for the reissue was flled October 20, 1883. The 
original, No. 264,938, was dated September 26, 1882. The original application 
was flled July 17, 1882. The patent is now owned by complalnants. Prior 
to the invention elevators had been bullt with stationary towers so that only 
one hatch of a vessel could be unloaded at a time. When this hatch was 
emptied, the vessel was moved until another hatch was brought opposite to 
the elevator tower. The object of the inventer was to produce a portable 
tower capable of being casily and quickly moved so as to reach the différent 
hatches of the vessel while lying moored at the docls. In this way two ele- 
vator legs may be operated simultaneously in the same vessel, a stationary 
leg taking the grain from one hatch and the portable leg from another. Time 
is saved and less dockage room is required. During the opération the vessel 
remains on an even keel, thus avoldlng the strain of being unequally un- 
loaded. A sailing vessel discharging from two hatches élevâtes her cargo 
in less than half the time occupied by a vessel using but one. Not only is 
twlce as much grain taken out, but the tedious process of having the vessel 
moved by the handa on the dock is avoided. Thèse results are accomplished 
by disconnecting the tower from the main elevator building, except by mov- 
able supports, mounting It upon wheels and providing meehanism by which 
it can be moved to any desired position upon the track, and also providing a 
spout for transferring the grain from the tower to the main elevator by means 
of a long trough placed horizontally along the elevator front. 

The complainants maintain that ail of the claims are valid and infringed. 
They are as follows: "(1) In an elevator tower, the combination of the 
meehanism, substantially as deseribed, for moving it horizontally back and 
forth, with the gearing N,_ drums N', and cables O, for securing it at any 
point to which it may be' moved. (2) A movable and adjustabie elevator 
tower arranged upon wheels, and provided with the cables O, gearing and 
drums or pulleys N N', and a grain-spout, R, in combination with a main 
stationary elevator building, R', having a long horizontally arranged trough, 
S, to reçoive the grain from any point to which the elevator tower may be 
adjusted. (3) The combination of the main stationary elevator, and the 
movable elevator tower A, having wheels adapted to tracks in front of the 
main building, substantially as specifled, whereby two elevators may be op- 
erated at the same time, so that a stationary elevator may be used in one 
hatch, while the movable elevator may be adjusted to operate in another 
hatch substantially as specifled. (4) The combination of a movable elevator 
tower, having wheels adapted to tracks, with a rope or chain, G G', anchored 
at both ends, and passing around a drum or pulley, and with gearing 
through the médium of which the said drum may be rotated, substantially as 
set forth. (5) The combination of the stationary elevator R', a movable ele- 
vator tower, ropes or cables Connecting the two, and m,echanism as showu, 
whereby said ropes may be tightened and loosened, ail substantially as de- 
seribed!" The flrst claim of the reissue is the same as the second of the origi- 
nal. The second claim of the reissue is the same as the third of the original. 
The other claims of the reissue bear a marked similarity to claims which 
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were In the original but were withdrawn. The défenses are lack of ttovelty 
Knd invention, nonlnfrlngement and inyalldlty of tlie reissue as sucb. 

Franklin D. Locke, for complainants. 
Gteorge L. Lewis, for défendants. 

COXE, District Judge. The idea of moving the elevator leg to 
the hatch of the vessel instead of moving the hatch of the ressel to 
the elevatop leg was, certainly, a brilliant and ingénions one. It 
■was entirely new with Dunbar. No one had thought of it or any- 
thing like it in connection with grain elevators. The saving in time 
is obvions. That large sums of money must be made by the quick 
dispatch thus given to vessels is beyond dispute. Acquiescence in 
the patent has been well-nigh universal. The patent to Frank J. 
Firth, No. 258,043, dated May 16, 1882, embodies the same idea as 
the patent in suit, but I understand it to be admitted that Dun- 
bar's invention was prior to Firth's. The record is very unsatisfac- 
tory on this point and much of the testimony is hearsay and incom- 
pétent. The substance of it is that the issue between Dunbar and 
Firth was tried ont in the patent oflBce and priority was awarded 
to Dunbar. Assuming that I am right in the supposition that the 
défendants do not deny this priority, there is nothing else in the 
prior art which anticipâtes or seriously limita the patent in suit. 
The best référence is the patent to Sykes, No. 95,747, for a railroad 
grain transferrer which carries grain from one car to another. As 
shown in the drawings, the trunks or tubes are made to swing upon 
a hinge at the bottom. The grain may be taken from either side of 
the car which carries the hoisting apparatus, but it is delivered from 
the end only to a car upon the same track. The device could not be 
used to deliver grain from a vessel to an elevator, and it would not 
suggest to the skilled mechanic such a structure as Dunbar con- 
ceived. Certainly no one ever did think of it, though the Sykes 
patent was granted in 1869. Whether the Sykes hoisting device 
ever went into practical opération does not appear. Dunbar knew, 
of course, that elevators and elevating legs and similar mechanisms 
were old. What he wished to accomplish was the transfer of grain 
from the hold of a vessel to the immense storage houses without 
continually shifting the vessel. Did Sykes show him how to do this? 
Manifestly not! Assuming that Sykes's patent showed him that a 
machine for shifting grain from one freight car to another might 
run on a railroad track it did not show him how to shift the tall 
elevator tower, often weighing as high as COO tons, which had always 
been stationary and an intégral part of the house. But even if the 
idea were suggested it required something more than mechanical 
skill to adapt the Sykes structure to the vastly différent environment. 

Since the décision of Potts & Co. v. Creager, 155 U. S. 597, 15 Sup. 
et. 194, the courts are prone to look with more favor upon the work 
of the inventor who produces a new resuit even if he does it with an 
old device, provided important changes are required to adapt the old 
device to its new use. 'Indeed," says the suprême court, "it often re- 
quires as acute a perception of the relation between cause anJ effect, 
and as much of the peculiar intuitive genius which is a characteristio 
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of great inYentors to grasp the idea that a deyice used in one art may 
lae made available in another as would be necessary to create the 
device de novo." 

Can any one doubt tbat Dunbar's task would liave been quite as 
diiïicult if the Sykes patent had never seen tlie light? The patent to 
Walsh shows a portable elevator designed to be placed upon the 
deck of a boat or the roof of a car. The patents to Winslow and 
Goldsmith show a similar construction designed, mainly, for dis- 
charging coal. The patent to Godwin shows an appliance for facil- 
itating the transmission of grain or other bulky cargo from ship, 
quay or other place to a warehouse "when sacks and othér containers 
and carts or vehicles are employed." The other références are still 
more remote. What has been said of the Sykes patent applies with 
greater force to each of the others. The patent cannot be held void 
for lack of novelty. 

The drawings of the original and reissued patent are the same ex- 
cept in one unimportant particular. The descriptions are identical. 
The claims of the original are, substantially, reproduced in the re- 
issue. The file wrapper of the original is very meager, and the 
proceedings in the Firth interférence do not, apparently, appear in 
fuU in the record; but the solicitor who acted for Dunbar testiâes 
that the sole reason for limiting the claims of the original was the 
discovery of the Firth patent. He says that he supposed at the 
time that the Firth invention was prior to Dunbar's, and so con- 
sented to strike out the fourth and fifth claims. Subsequently, on 
discovering that Dunbar was flrst in point of time, he applied for 
the reissue for the purpose of having restored what had thus been 
inadvertently given up. To the same effect is Dunbar's aifidavit 
of October 6, 1883. If this be a correct statement of the facts, it 
is plain that the patentée should not suffer for the very natural mis- 
taice of his solicitor. What else could he do? He could not ap- 
peal because the Firth patent was before him on the record, and 
his own eviscerated patent had actually been issued. In order to 
get what he was entitled to it was necessary, first of ail, to dispose 
of the Firth patent. When that was done a patent commensurate 
with the invention could be granted to Dunbar, but not before. To 
hold that the patent in suit is invalidated by the proceedings in the 
patent office is tantamount to a déclaration that a meritorious inven- 
tion may be destroyed by a patent subséquent in point of fact, but 
improperly bearing a prior date. I can see no equity in such a rul- 
ing. Unless Dunbar's conduct has deprived the public of some 
right, he should hâve the fruits of his invention. The defects which 
hâve proved fatal to other reissues are ail wanting hère. The appli- 
cation for the reissue was seasonably made. Between the original 
and the reissue no adverse equities sprang up. Indeed, as Dunbar 
was the first in this particular field, and as no one has attempted to 
dispute his right until the défendants built their elevator, no one can 
be misled by giving him a patent equal to his invention. To re- 
strict him to less than this because of the reissue would be an arbi- 
trary injustice without sensé or précèdent. 

The défendants, for soiiie time prior to the conamencement of this 
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action, were, and now are, operating a movable tower in connection 
with the elevator owned by tkem at BufEalo. That this tower has 
the main characteristics of the patented structure is beyond dis- 
pute. It is mounted upon wbeels moving upon rails. It is moved 
back and forth by macMnery located in the tower. It discharges 
grain into the main house, and when located for opération, it is held 
in place by guys or stays. 

There seems to be some misconception as to the scope of the 
third claim; the last clause having, apparently, caused the confusion. 
If this clause imported into the claim a stationary tower and sought 
to corer, merely, a combination of the two legs when operating in 
the same vessel, there would be considérable plausibility in the argu- 
ment that nothing more than an aggregation is described. After 
the movable tower is anchored and in opération, it is precisely like 
the other towers, and there can be no more joint action between it 
and a stationary tower than between. two stationary towers. If one 
pump will not empty a réservoir, a second may be brought into ac- 
tion, but each acts in the old way independent of the other. There 
is no co-operation between them in a patentable sensé. So with two 
elevator legs. National Progress Bunching Mach. Co. v. John R. 
Williams Oo., 44 Fed. 190, 192, and cases cited. 

But I do not understand that such a construction of the third claim 
is necessary or even pennissible. The clause beginning with the 
words, "whereby two elevators," etc., is merely descriptive of the 
resuit which is accomplished; it adds no new élément to the com- 
bination; it might as well hâve been omitted. The claim is a broad 
one for the combination of the main house and the movable tower as 
shown and described. It is not for everj' elevator and every tower, 
but for the elevator and tower of the description and drawings. The 
tower contains 11 stories, approximating 100 feet in height. It is 
mounted on wheels moving on rails, and is provided with macMnery 
for preventing it from tipping forward when in use. The storage 
house is one corresponding in dimensions with the tower. It is 
so constructed and arranged that grain can be received in its bins 
from any point along its front to which the tower can be moved. 
The combination of such a tower and such a house produces the 
advantageous results before referred to. It is not an aggregation 
but a valid combination,' in which each élément limits and qualifies 
every other and helps to produce the desired resuit. Such a com- 
bination was unlinown before. It was new, useful and entitled to 
protection. 

I do not deem it necessary to enter into a minute analysis of the 
other claims. Unquestionably the methods adopted by the in- 
venter to carry out his conception, considered separately, were old, 
but the combinations were new. Wheels, tracks, spouts, wind- 
lasses, troughs and guy-ropes were undoubtedly well known, but no 
one had ever assembled them in congeries producing a movable ele- 
vator tower. The complainants are entitled to a construction broad 
enough to enable them to secure the fruits of Dunbar's actual in- 
vention. Nothing in the patent or the art limits them to a Chinese 
copy of the description and drawings. An infringer cannot escape 
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by Tarying nonessentlal détails. For instance, in the patent the 
grain is received from the spout into a long trough; in the défend- 
ants' structure it is received into a séries of hoppers arranged side 
by side, — in fact, the complainants' trough partitioned ofl. In the 
former the tower is held in place by cables tightened by drums; in 
the latter by hooks tightened by screws. In the one case the tower 
is moved bv an anchored rope passing around a drum; in the other 
by a sprocket and chain supplemented by hand power. But ail 
thèse things are not of the essence of the invention. Dunbar show- 
ed one method of accomplishing the desired resuit. The défendants 
show a slightly différent method of accomplishing the identical re- 
suit, and, because they hâve left the shadow, they assert that they 
may take the substance with impunity. The law is otherwise. 

To paraphrase the language of the suprême court in Machine Co. 
V. Lancaster, 129 U. S. 263, 284, 9 Sup. Ct. 299: 

"It makes no différence that in the infringing structure, the staying 
mechanlsm Is more simple, and the propelling mechanism and the mechanism 
for receiving the grain are différent in mechanical construction, so long as 
they perform each the same function as the corresponding mechanism in the 
Dunbar structure, in substantially the same way, and are combined to pro- 
duee the same resuit." 

It follows that the complainants are entitled to the usual decree 
for an injunction and an accounting, with costs. 



THOMPSON et al. v. JENNINGS et al.i 
(Circuit Court of Appeals, Second Circuit. May 2S, 1895.) 

No. lie. 

1. Patents— SAWs—NovELTr. 

Cladm 1 of patent No. 328,019, issued to Thompson and others, as as- 
signées of Fowler, for a saw to eut métal, with a tough, pliable, steel 
blade, highly tempered as to its teeth ônly, to prevent breaking of the 
blade by sudden twisting, is valid, having utility and novelty. 66 Fed. 
57, afflrmed. 

2. Same— Construction of Claim. 

Though, in the spécifications of patent No. 328,019, for a saw to eut 
métal, it is stated that it is possible to flx the temper Une at any point 
In the width of the blade, but that ît is préférable to Ûx it at the base 
Une of the teeth, and though claim 1 is for a saw highly tempered as to 
the teeth, claim 2, for a saw with a soft back and high-tempered teeth, 
will not be construed to cover saws in whlch the temper rune into the 
blade any distance, but only saws where the temper is practleally, 
though not mathematically, coïncident with the base line of the teeth. 
66 Fed. 57, afflrmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a suit in equity by Henry Gr. Thompson and others against 
Charles E. Jennings and others for alleged infringement of letters 
patent No. 328,019, issued October 13, 1885, to them, as assignées of 
the inventer, Thaddeus Fowler. The circuit court held that the 

» Rehearing denled June 24, 1895. 
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patent was ralid, but that défendants had not infringed. See 66 
Fed. 57, where the opinion of that court, by LACOMBE, Circuit 
Judge, is reported in full. The complainants hâve appealed. 

John K. Beach, for appellants. 
Marion H. Phelps, for appellees. 

Before WALLACE and SHIPMAN, Circuit Judges. 

PEE CUEIAM. Uniess the patent in suit can be limited se as 
to cover only a band saw or a hack saw, there appears to be no escape 
from the conclusions expressed in the opinion of Judge LACOMBE 
in the court below. It cannot be thus limited, in view of its un- 
equivocal language. We deem it unnecessary to add anything to 
the opinion of Judge LACOMBE. The decree is afiQrmed, with costs. 



AMERICAN SODA-FOTJNTAIN 00. v. ZWIBTUSCH. 
(Circuit Court, B. D. Wisconsin. August 8, 1896.) 

1. Patents— Rkissues—Enlargement of Claims— Inadvbrtbncb. 

Where both the récitals and claims of a patent for an improvement In 
soda-water fountains clearly and unmistakably referred to the style of 
apparatus having vertical sirup cans, and the claims mentioned only 
vertical cans, hdd that a subséquent reissue which included both vertical 
and horizontal cans was vold for improper enlargement of the claims, 
where the same were thereby made to cover a new device invented and 
placed upon the market in the meantlme by another, and that the testi- 
mony of the soliciter that in using the word "vertical," in the original, 
he had in mind merely the form of apparatus in which the cans were In- 
serted from above, as distingulshed from that in which they were in- 
serted from in front, by sliding in like a drawer, was not a sutflcient show- 
ing of Inadvertence, accident, or mistake. 

2. Same— Application for Reissce — Lâches. 

Lapse of time is only one of the éléments to be consldered on an ap- 
plication for reissue, and the fact that such an application Is made less 
than 10 months from the issuance of the original will not warrant the 
insertion of claims deliberately omitted, without inadvertence, from the 
original, and where adverse rights hâve intervened. Coon v. Wilson, 5 
Sup. et. 537, 113 U. S. 268, applied. 
8. Same— Soda- Watbr Apparatus. 

Reissue No. 11,313, to Park, as assignée of Herron (original No. 452,- 
754), for an improvement in soda-water apparatus, is void for unirar- 
ranted enlargement of the claims. 

This was a suit in equity by the American Soda-Fountain Company 
against Otto Zwietusch for alleged infringement of a patent for an 
improvement in soda-water apparatus. 

The complainant is the owner of reissued letters patent No. 11,313, issued 
to Harvey S. Park, assigne» of James B. Herron. March 14, 1893, for an 
Improvement In soda-water apparatus; and the Mil charges the défendant 
with infringement of the flrst, second, third, and slxth claims, viz.: "(1) In 
a soda-water fountain, an elevated can chamber, adapted to reçoive a sirup 
can from below, and mechanism for holding the can in position above the 
bottom, substantially as and for the purposes specified. (2) In a soda-water 
fountain, the combination of an elevated can chamber, receiving a sirup can 
from below; a front for such chamber; an opening below the front, and 
extending beneath the can chamber; a sirup can adapted to enter the open- 
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Ing at the front; and a support for the can when ralsed for Inserting, rals- 
ing and holding a sirup can from below into its chamber at the front of the 
fountain, and above the bottom,— substantlally as and for the purpoaes speci- 
fied. (3) The comblnation, in a soda-water fountain, of a qhamber receiving 
a sirup can from below; an open front for such chamber; a sirup can inserted 
through the open front, and raised to position from below; a support at- 
tached to the can; and a locli for the support when raised for holding the 
can in its raised position above the bottom,— substantlally as and for the 
purposes specifled." "(6) The comblnation, in a soda-water fountain, of a 
vertical sirup can inserted from below, and raised vertically at the front of 
a fountain; a support attached to the lower end of such can; a loclt for 
the support when raised; and a spring located to bear against the front face 
of the sirup can when in Its raised position, and prevent the forward tipping 
of such can,— substantlally as speclfied." 

The only défense taken into considération for the purposes of thia décision 
is that of Invalidlty of the reissue, because the scope of thé original patent 
is unduly enlarged, under the circumstances shown. The original patent, No. 
452,754, was granted May 19, 1891. It acknowledges the prier art, and statea 
the object of the Invention as foUows: "There are now In use two weU- 
recognized classes or forms of soda-water apparatus, — one In whlch vertical 
sirup cans are used, and the other in which horizontal sirup cans are used. 
The vertical sirup cans are inserted necii downward through the top of the 
fountain, and the horizontal cans are inserted by slidlng them in and through 
the front of the fountain. The vertical cans possess the superior advantage 
of a free discharge of the sirup, and the horizontal cans possess the advantage 
of easy Insertion and removal. The insertion and removal of the vertical 
cans are attended wlth the dlsadvantage of having to use a stepladder In 
order to get at the cans, and the removal of objecta placed in the top of the 
fountain for ornamentation or other purpose; and the use of the horizontal 
cans Is attended wlth the dlsadvantage of slow discharge of the sirup, and 
the liabllity of clogging the discharge. The object of the présent Invention 
is to construct a soda-water apparatus having ail the advantages of both the 
vertical eau and the horizontal can, wlthout the dlsadvantages of either 
construction, to prevent the sweatlng of the fountain, to improve the con- 
struction of the sirup chamber In the fountain, to improve the sirup can and 
its attachement, and to Improve generally the construction and opération of 
the fountain as a whole." AU of the claims In the original patent which re- 
late to the sirup cans, or to the can chamber, mention only vertical sirup 
cans, and an elevated can chamber. Of the claims contained In the reissue, 
and hère alleged to hâve been Infringed, the first is new matter, not foimd 
in the original; the second and third differ from correspondlng claims in 
the original by omittlng the words "vertical" and "vertically," as applled 
to the sirup can, and by having Inserted in the same connection the words 
"above the bottom"; the sixth is unchanged. The reissue also contalns the 
following matter not in the original, but distinctly new: "As wlU be seen, 
one part of my Invention conslsts in provlding an elevated can chamber, 
adapted to receive a sirup can from below; and, as to thls feature, it Is im- 
material whether the cans themselves be vertical, inclined, or horizontal. 
In other words, one part of my Invention contemplâtes raising the cans, 
and retaining them in position, above their point of insertion, ànd thls wlth- 
out regard to the form of the cans themselves; the only essentlal thing, in 
this respect, being that the cans shall be capable of insertion from below, 
and of being afterward raised and held in flxed position above the bottom 
as desired. Inserting the can from below, and raising and holding it in 
flxed position above the bottom, being an essential feature of my invention, 
It will be understood that I do not, in ail cases. Intend to llmlt myself to 
minor or détail features, or to the use of cans of any particular form or con- 
struction." In the patent office the application for reissue was filed March 
1, 1802. It was rejected by the examiner, after several hearlngs, because (1) 
of new matter expanding the claims; (2) of no case made of inadvertence, 
accident, or mistake; and (3) of références meeting the new claims. And 
on appeal to the board of examiners in chief thls ruling was afflrmed, opin- 
ions being filed In each hearing setting forth the grounds of rejection. Appeal 



AMERICAN SODA-FOUNTAIN CO. V. ZWIETUSCH. 575 

was then taken to the cojnmissioner in person, resulting in tlie reissue, upon 
tlie following brief statement of his conclusions: "The claims are not met 
by the références. Under ïoplifC v. Topliff, 145 D. S. 156, 12 Sup. Ot. 825, 
applieant is entitled to broaden his claims by reissue, uniess condemned by 
Dobson V. Leee, 11 Sup. Ct. 71, and such is not the fact. The décision of the 
board is reversed." 

The defendant's device, alleged to be an Infringement, conforms to the 
drawings and spécifications in letters patent No. 476,589, for a soda-water 
fountain, granted to him June 7, 18S)2, on application made October 31, 1891, 
— prior, respectlvely, in point of time, to the application, and to the grant of 
complalnant's reissue. The objects to be obtained are thus stated In the 
patent: *'I aim to get the fullest possible efflect from the ice employed; also 
to prevent sweating of the marble; also to provide the most conveuient and 
effective means for inserting, retaining, and removing the sirup can; also 
to insure prompt and effective drainage; also to avoid lost space, to the end 
that the whole interior of the fountain may be made available for useful 
purposes; and also to provide various improved détails of construction." 
Infringement of complainant's reissue patent is asserted in respect of the 
features and arrangement of the sirup cans and spring attachment. The 
sirup cans of défendant are distinctively of horizontal form; are placed ih a 
horizontal position, and in a horizontal chamber, which Is below the ice box, 
and not vertical, or in an elevated chamber in the front, as shown in com- 
plainant's drawings, and specifled in its originaj patent. The cans are taken 
out and inserted from the front by an oblique movement. The sprint is of 
old form in both, and its use Is not entirely analogous in the two devices. 
The défendant claims to hâve Invented his device in "the middle of the sum- 
mer of 1891"; to hâve completed his flrst apparatus in November, 1891, and 
immediately thereafter placed them upon the market; and has had great suc- 
cess In their sale ever since. He had previously, in December, 1890, exam- 
Ined a soda-water fountain constnicted In accordance with complainant's 
original patent. This horizontal form of sirup can, and relative position In 
the fountains, which appears in defendant's apparatus, is well shown in the 
Matthews horizontal can patent, granted in 1869. Whether It must be In- 
ferred from the drawings and spécifications that the cans were removable at 
the front, or were to be taken out and inserted from above, by removing the 
ice box, is the subject of much controversy in the record; and models and 
drawings are produced which would at least raise a doubt, if dépendent upon 
the critical exactness of the drawings, or clear expression In the spécifica- 
tions. 

For a showing of "Inadvertence, accident, or mistake" In the use of the 
word "vertical" in the claims of the original patent, the soliciter who conduct- 
ed the proceedings testifles, in substance, that he had in mind, as the vertical 
type, the form of construction "in which the sirup can was placed In the 
fountain from above by raising the top or cover," and, as the horizontal type, 
that in which It was "Inserted at the front, sliding in like a drawer," and 
that. In accordance with such understanding, the word "vertical" was there 
used "for the purpose of designating a construction In which the can, wheh 
in position for use, was supported or held in its ralsed chamber, in contra- 
distinction to a can slid In from the front, on a floor or support." 

Banning & Banning, for complainant. 
Dyrenfortli & Dyrenforth, for défendant. 

SEAM.41SÎ, District Judge (after stating the facts). The original 
Herron patent, upon which the complainant's rights are founded, 
must be regarded as limiting the claim of invention, so far as relates 
to the feature of the sirup cans in a soda fountain, to the so-called 
•'vertical" type or class therein distinctly recognized and described. 
Both recitails and claims are unmistakable in their showing of this 
purpose; anA, if confirmation were needed, référence to the file wrap- 
per and contents discloses numerous changes in the claims and argu- 
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inents thereupon, ail of which. carefullj avoid any assertion wWch. 
would embrace the recognized horizontal type, either in form or posi- 
tion, and industriously préserve the vertical distinction. This mani- 
fest intention on the part of the inventer and of his solicitor is ref- 
erable, in my opinion, to their knowledge of, and fear of being 
brought into interférence with, the prior patent, No. 98,176, caUed in 
the record "Matthews Horizontal Can Patent." There is much con- 
troversy in the testimony and arguments over this patent, whether 
it appears, either from the drawings or spécifications, that the sirup 
cans were removable at the front, or through the top, of the fountain. 
Eival models are produced, which purport to hâve been made in 
exact conformity with the drawings, upon an enlarged scale, — the 
defendant's exhibit showing that the cans may be taken ont and in 
through the door at the front, while complainant's model shows that 
the margin of space is insufificient to permit such removal; and the 
défendant further produces testimony of fine measurements and en- 
larged drawings tending to sustain his claim that if the drawings of 
the patent are followed literally there is a possibility of removai 
through the doorway. Thèse nice distinctions are immaterial, in 
the view which I take of the issue. It is a well-known fact, frankly 
conceded by the able expert who testifles for complainant, that "pat- 
ent-offtce drawings are not generally made to a scale or with the 
exactness of working drawings," and are not, therefore, calculated 
to meet the test of the utmost accuracy in measurement. Upon their 
face, the drawings of the Matthews patent show the sirup cans of 
horizontal form and position, "entirely below the cooler," with a 
door immediately in their front, and in the lower front portion of the 
fountain. The common-sense suggestion would seem to be that a 
way for the necessary and fréquent removal of the sirup cans was 
thereby provided, rather than the inconvénient method of taking 
through the top, which would generally require the aid of a step- 
ladder, and would make it necessary to take ont the ice box, which 
must be in some way released from the "cooling worm" shown to 
enter it. The apparatus is not complicated, and I am satisfled that 
a mechanic attempting to foUow the drawings for construction under 
it would infer, without the aid of spécifications, that the cans were to 
pass through the door. Its availability, if not absolute necessity, 
would be a sufflcient définition of that purpose; and the absence of a 
statement to that efEect in the spécifications would not send him 
into close measurements and comparison of parts of which he was 
not authorized to infer exactness, to ascertain the intention. For 
the purposes of this considération, it is not essential to inquire into 
the validity of the Matthews patent, — whether its spécifications are 
so clear that they actually pre-empt this method of employing hori- 
zontal sirup cans for introduction through the front of the fountain, 
— but simply to ascertain whether the plan and drawings gave clear 
diselosure of such method, and were so regarded and accepted by the 
subséquent inventor. He could not then broaden his invention of 
a means for so introducing a vertical can as to include and monopo- 
lize the prior adaptation for the horizontal can. It is évident that 
the applicant for the original Herron patent so treated the Matthews 
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device, and excluded from his application any claims whicli wauld 
comprise the horizontal f eature, both to save conflict, and because h.e 
could not otherwise make the necessary oath tbat he was the flrst dis- 
coverer, and "does not know, and does not believe, that the same was 
ever before known or used." The application was prepared and 
prosecuted by a solicitor of expérience and ability in the patent law, 
and it is fair to assume that the well-known requirements for the 
broad claim wonld hâve entered into it, bnt for the consciousness that 
this inventor was not prior in adopting this method for the recog- 
nized type of horizontal cans in a soda fountain. The defendant's 
device is clearly of the horizontal type, and strictly conforma to the 
letters patent of the United States, No. 476,589, granted to him June 
7, 1892, on application ûled October 31, 1891. Under the définitions 
above stated, his device was not an infringement of the original 
Herron patent. The doctrine of équivalents is not applicable to 
charge infringement of the claims there stated, in the light of the 
prior art, and the circimistances shown. And for the same reasons 
the sixth claim of the reissue patent is not infringed. But the terms 
of the flrst, second, and third claims of the reissue are so broadened 
that they would probably cover the defendant's device, and, upon 
that assumption, the only question is whether they are valid amend- 
ments to the original claim, by way of reissue. In my opinion, the 
answer to this inquiry is clearly pointed ont by the uniform line of 
décisions of the suprême court in respect of the right of reissue, and 
the patent office was without authority to grant thèse claims. Upon 
the promises stated, the terms of the original patent distinctly ex- 
cluded thèse broad claims, and theref ore excluded any charge for this 
infringement founded thereon. As said in McClain v. Ortmayer, 141 
U. S. 419, 422, 12 Sup. Ct. 77: 

"Nothing is better settled in tlie law of patents tlian that tlie patentée may 
clalin the whole, or only a part, of his Invention, and that, if he only describe 
and claim a part, he is presumed to hâve aljandoned the residue to the 
public." 

For reasons which hâve been stated, the omission of any broad 
claims appears to hâve been intentional, and the attempt, by the 
testimony of the solicitor, to show mistake or inadvertence on his 
part in the interprétation of the word "vertical," is neither satis- 
factory nor plausible. In Dobson v. Lees, 137 U. S. 258, 2G5, 11 Sup. 
Ct. 73, the gênerai rule is clearly stated: 

•'A reissue is an amendment, and cannot be allowed unless the imperfections 
In the original patent arose without fraud, and from inadvertence, accident, 
or mistake. Rev. St. § 4916. Hence the reissue cannot be permitted to enlarge 
the claims of the original patent by including matter once intentionally omit- 
ted." 

In the argument for complainant, much stress is placed upon the 
fact that application for the reissue was made "within nine months 
and ten days after issuance of the original patent," and therefore 
within a time which many décisions hâve approved as not objection- 
able for lâches. But this is only one of the éléments to be consid- 
ered on such application, and will not warrant a reissue to include 
claims which were deliberately omitted, without inadvertence, nor in 
v.75F.no.6 — 37 
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a case in which. adverse rights of tMrd parties had intervened. 
Several months prior to the application for this reissue, the défend- 
ant had not only perfected his apparatus and applied for Lis patent, 
but had placed the goods so made upon the market, and had obtained 
extensive sales and popularity; whOe there is no pretense that the 
complainant's construction has proved successfui, or entered into 
gênerai use. In this aspect, the case of Ooon v. Wilson, 113 U. S. 
268, 5 Sup. Ot. 541, is clearly in point, both in the state of facts and 
the ruling. The unanimous opinion of the court is thus expressed, 
through Mr. Justice Blatchf ord : 

"Although this reissue was applied for a Uttle over thrje months after the 
original patent was granted, the case Is one where it is sought mainly to en- 
large the claim of the original patent by repeating that claim and adding oth- 
ers; where no mistake or inadvertence is shown, so far as the short or 
sectional bands are concerned; where the patentée waited untll the défend- 
ants produced their continuons band coUar, and then applied for such en- 
larged elalms as to embraçe the défendants' collar, which was not covered 
by the claim of the original patent; and where it is apparent, from a com- 
parison of the two patents, that the reissue was made to enlarge the scope of 
the original." 

In that case the original patent was for an improvement in collars, 
originally claiming only a collar with short or sectional bands; that 
is, a band along the lower edge of the collar, made in parts or sec- 
tions, and having a graduated curve. In a reissue, certain claims 
were so amended as to cover a continuons band, with a graduated 
curve,but not in sections, and, so framed, would bring the défendants' 
collars, introduced meantime, into infringement. The case is appo- 
site in every material respect, and the doctrine there pronounced — 
which is in accord with ail the décisions, at least since Miller v. 
Brass Co., 104 U. S. 350 — must control hère. See Ives v. Sargent, 119 
U. S. 652, 7 Sup. et. 436; Parker & Whipple Co. v. Yale Clock Co., 
123 IT. S. 87, 8 Sup. Ct. 38. The anal allowance of the reissue by the 
patent ofQce appears to hâve been based upon Toplifl t. Toplifif, 145 
U. S. 156, 12 Sup. Ct. 825; but I am unable to flnd support for it, 
either in the circumstances or îiie reasoning of that case. The 
numerous citations to that end in complainant's brief are plainly dis- 
tinguishable, and do not apply to the state of facts presented hère. 

I am satisfied that the claims of the original patent were inten- 
tionally limited; that they were stated as broadly as the actual in- 
vention, and to the full extent intended by the applicant; that the 
amended claims enlarge the scope of the patent, and were so designed 
in the yiew and for the purpose of overreaching the defendant's de- 
vice ; and that the reissue is theref ore void. It is true that the défend- 
ant had examined the original Herron patent, and an apparatus con- 
structed under it, before maMng his own alleged invention; and on 
that fact counsel for complainant invokes the doctrine of "innocent 
purchasers for valuable considération, and without notice," to bar 
this défendant from relief against the reissue. Any such gênerai 
doctrine is clearly inapplicable, as there is no pretense that there 
was notice, either of any mistake in the claims, or of assertion at 
that time of enlarged claims, or of intention to apply for reissue. 
The bill must be dismissed for want of equity, and it is so ordered. 
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SCARBOEOUGH et al. v. NEFF et al. 
(Circuit Court, N. D. Illinois. December 16, 1895.) 

1. Patents— Infringement—Wastb-Pipk Traps. 

In a patent for a waste-pipe trap, a claim which Includes as part of 
the combinatlon an "air-chamber communicating with the upper and 
lower bends" of the trap (for tlie purpose of preventing the water in the 
trap from being siphoned out), is not infringed by a trap having in it 
no space which, in the ordinary opération of flushing, contains any air, 
and wlidch, even if it did contaln air, has no communication with the 
upper bend of the trap. 

2. Same. 

The Scaxborough and Bâtes patent. No. 217,243, for improvements in 
waste-pipe traps, construed, and Md not infringed. 

This was a suit in equity for alleged infringement of letters patent 
]Sro. 217,243, issued July 8, 1879, to William W. Scarborongh and 
WUliam S. Bâtes, for improTements in waste-pipe traps. 

W. S. Bâtes and C. E. Pickard, for complainants. 
Hubert Howson, for défendants. 

SHOWAIiTER, Circuit Judge. TMs action is for infringement of 
the flrst and third claims of letters patent No. 217,243, for improve- 
ments in waste-pipe traps. The ârst claim is in words foUowing: 

(1) The combination, with a waste-pipe trap, of an air-chamber communi- 
cating with the lower and upper bends of the trap, substantially as de- 
ecribed. 

The third claim is in words following: 

(3) The combination of the waste-pipe trap, the air-chamber communi- 
cating with the upper and lower bends thereof, and the tap or plug, I, 
located in Une with the opening from the lower bend to the air-chamber, 
substantially as described. 

Complainants, the patentées, say in their spécification: 

Our invention relates to liquid-seal traps for preventing the rising of 
deleterlous gases, etc., through waste-pipes; and its object is to prevent 
the slphoning of such traps, by which the sealing liquid is drawn out and a 
free passage left for sueh gases. 

Their first drawing discloses an S-shaped tube or trap — that is to 
say, an inlet-pipe, A — descending into the lower bend, D, then rising 
in a curve. H, to the upper bend, E, then descending as the outlet- 
plpe, B. Aboyé the bend, D, and resting thereon, is a chamber, 0, 
circular in that vertical section which is longitudinal to the trap, 
with an aperture or opening, G, at the bottom, extending through the 
uppër surface of the said lower bend, D, and another opening at the 
top, connected by a pipe, F, with an opening through the upper sur- 
face of the upper bend, E, of the trap, this last-named connection 
being on the extrême summit of said upper bend. 

The drawing Fig. I shows said tube flUed with water, said chamber, 
C, and its connecting-pipe, ¥, being at the same time empty; that is, 
filled with air. The flow of water into the inlet-pipe, A, having 
ceased, it is said, in substance, in the spécification, that the fall of 
the water out of the upper bend, E, draws the air out of the chamber. 
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C, through the pipe, F, the water rising at the same time through the 
aperture, G, into said chamber, 0, and that as soon as the siphoning 
action, which goes on by the pressure of the air down the inlet-pipe, 
A, ceases, the water in the chamber, C, falls again through the aper- 
ture, G-, into the lower bend, D, and seals the trap. 

In the third paragraph of their spécification complainants speak 
of three devices or methods made use of prior to their invention to 
prevent or abate the effect of the siphoning action, and of objections 
to such methods. As to one of such methods they say: 

A réservoir was connected with the bottom of the lower and upper bends 
of a goose-neck, the réservoir being made to eontain sufflcient water to seal 
the trap. 

They go on to say, speaking of the objections to said enumerated 
current methods: 

By our invention we hâve overeome ail thèse difficulties by placing an alr- 
chamber between the upper and lower bends of the trap, as wlU be more 
fully deseribed hereinafter. 

They say further: 

In the drawings we hâve shown our invention as applied to the ordlnary 
S-trap. Figures I and II show the invention at différent periods of ita 
action. Fig. II also shows a modified form of connection between the air- 
chamber and the lower bend of the trap. A Is the inlet end of the trap- 
pipe; D, the lower bend; B, the upper bend; B, the outlet; C, the air- 
cbamber; F, the passage Connecting the air-ehamber and the upper bend; 
G, the orifice between the air-ehamber and the lower bend; I, the tap or 
plug for cleansing, located preferably In Une with orifice, G. 





The opérations of flushlng and discharging waste matters are ordinarlly 
accompanied by a rush, and this rush is such that in most cases any solid 
matters discharged wlll be thrown agalnst the bottom of the lower bend, 
D, of the trap, and thus clear the orifice, 6, so that there will be little or no 
danger of the orifice being clogged. It is for this reason that we prefer to 
connect the air-ehamber, C, with the top of the lower bend. By this opéra- 
tion of flushing or discharging the waste-pipe is generally filled, so that, 
when the supply at the inlet end is stopped, a siphoning action sets in. It 
is this point of the action which is shown in Fig. I. The supply of liquid 
at the inlet end. A, has ceased, and the trap-pipe is full. The column of 
liquid in H has a tendency to fall toward D, and the column of liquid in B 
tends to fall toward the outlet; consequently there is a strong suction at 
the top of the upper bend, E3, and air will be drawn from the air-ehamber, 
0, through the passage, F, the water-level wlll fall in A, H, and B, and 
water will be sucked up or rise Into C, the degree of fall and rise depending 
on the proportions of the trap; and when the liquid columns in H and C are 
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in equilibrium, then tlie water-level wiU rise In both H and C and fall In A 
and B until B is empty, or until tlie level in A is so low that air wUl pasa 
Throngh tlie trap at D from A through D, H, E until the limb, B, is empty; 
then, of course, the water will fall in H and C and rise in A, and form a 
perfect seal. It may, in some cases, be désirable to connect the air-cham- 
ber with the lower bend at G by a passage having a forward inclination 
from the chamber, so that any rush of liquid through A, D, H will hâve a 
aucking action at G, and thus efCeetually présent any entry of material into 
the chamber through G except as hereinbefore indicated. This same effect 
may be produced by making the connection by a passage openlng in the 
direction of the discharge, as shown in Fig. II. This should especially be 
done if the opening from the chamber into the trap-pipe ie at one side. We 
prefer, however, as before stated, to make the opening in the top of the trap- 
pipe; and we prefer to make the upper connection at E, at or near the ex- 
trême eummlt of the upper bend, as is shown. 

It is obvious that under ordinary conditions the water-level in a 
trap constnicted with the device of complainants is a horizontal 
plane touching the lower internai surface of the upper bend, and crosa- 
ing the chamber, C, and the inlet-pipe. That portion which is above 
this plane of the chamber, C, together with the pipe, F, Connecting to 
the upper bend, ordinarily — that is to say, when the trap is full of 
water without running over — contains a volume of air. 

The device complained of is also intended to prevent siphoning, 
or, rather, to prevent the effect of the siphoning action in completely 
emptying the trap. This device also has to do with the S-shaped 
trap; that is to say, with a trap having a lower bend on the inlet side, 
and an upper bend on the discharge or outlet side. The pipe consti- 
tuting the trap, as it rises from the lower or initial bend towards the 
upper or discharge bend, is enlarged on the upper side by défendants, 
and flattened towards the central vertical longitudinal section there- 
of. Transversely across this portion of said trap, and rising from 
near the bottom of the lower bend, is a partition approximately 
vertical, and so arranged as to divide the flow of water coming in 
from the inlet-pipe into two streams, one of which, passing under 
the lower edge of said partition and between said edge and the bot- 
tom of the lower bend, and so following the lower side of the trap, 
finds its way up and eventually OTit through tbe discharge-bend, while 
the other and larger stream, striking said partition above the lower 
edge thereof, passes up and over the same, being then deflected 
downward by the upper wall of the trap, which makes a slight re- 
entering angle or internai projection when it ceases to be the upper 
wall of the enlargenient, and becomes part of the upper bend. Thèse 
streams interfère and mingle, after passing said partition, in what is 
spoken of as a "chamber" or "réservoir" formed of said partition and 
the walls of said trap enlarged, as indicated. In the siphoning ac- 
tion, by reason, probably, of the inequality of the résistance offered 
by thèse two streams so divided to the atmospheric pressure down the 
inlet-pipe due to the partition and their interférence in the réservoir 
after passing the same, air linds its way from the inlet-pipe to the 
upper bend of the discharge-pipe, or possibly in the contrary direc- 
tion, in time to stop the siphoning action, while leaving suiïicient 
water in the trap to seal the same. Th.e water rises in this trap with 
a uniform level. The air is expelled and the enlarged portion of the 
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trap, as above described, is flUed with. water before water commences 
to nin out through and over the discharge-bend. It does not appear 
that when this trap is flUed with water without running over tkere 
is any cavity containing a volume of air back of the internai projec- 
tion in the upper wall just referred to; and, if there were, said pro- 
jection being submerged when tlie water commences to rise over the 
upper bend, such air cavitj or compartment would hâve no connec- 
tion with the upper bend whereby the function described in the pat- 
ent in suit would be performed. 

The Word "air-chamber" in the claims in suit includes the entire 
compartment referred to from its junction with the lower to its 
junction with the upper bend. The spécification and the use of the 
term "air-chamber" in the claims show that a portion of this com- 
partment must rise, if not entirely above the upper surface of the 
upper bend, at least above the horizontal plane which touches the 
lower internai surface of the upper bend at its extrême summit; 
otherwise, under ordinary conditions, said compartment would be 
completely fllléd with water, and a volume of air could not be con- 
tained therein. The contrast as emphasized in the speciâcation is 
between an air-chamber, or a compartment in which is contained a 
volume of air, and a réservoir, the function of which is to hold water. 
The word "air-chamber" in the claims answers to this distinction. It 
may be that the volume of air in the air-chamber has, in fact, no ma- 
terial effect in securing the resuit ascribed to the invention; but an 
air-chamber — meaning, in view of the spécification, nothing less tham 
a compartment which, when the trap is full without running over, 
contains a volume of air — is an élément not only persistent in each 
claim, but apparently the express and pronounced feature thereof. 
3 Eob. Pat. § 922. 

The spécification seems of necessity to imply, moreover, that the 
communication with the lower bend is for the entry and exit of 
water into and out of the chamber, G, and that the communication 
with the upper bend is for the free and unobstructed passage of air 
out of said air-chamber into the highest space of the upper bend. To 
meet the invention as described in the spécification the junction be- 
tween the air-chamber and the upper bend must be so placed or ar- 
ranged that wa,ter will not flow into the air-chamber from the upper 
bend, but that air will flow out of the air-chamber into the upper 
bend as the water-level in the latter is lowered. "An air-chamber 
communicating with the lower and upper bends of the trap, substan- 
tially as described" in complainants' spécification would seem to be 
a compartment or inclosure not intégral with, but external and aux- 
iliary to, the trap, and communicating therewith by means of holes 
eut through the outer surface thereof. Assuming, however, that 
any particular space in défendants' trap can, by reason of the parti- 
tion or dam before mentioned, be called with any propriety a "com- 
partment," "inclosure," or "air-chamber," said space does not, under 
ordinary conditions, or in the opération of fiushing or siphoning, con- 
tain a volume of air, and is hence not an air-chamber. And, again, 
if the cavity above the partition in défendants' trap could hold a 
volume of air when the trap is full, such air cavity would hâve no 
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communication with the upper bend snbstantially as described in 
complainants' spécification. I do not find tliat the combination of 
either of the claims in suit is in the structure complained of. The 
bill is therefore dismissed for want of equity. 



MISSOURI LAMP & MANUFACTURING CO. et al. v. STEMPEL. 

(Circuit Court, E. D. Missouri, E. D. June 11, 1896.) 

No. 3,798. 

1. Patents— EsTOPPETy by Assignmext — Construction of Claims — Priob Art. 

A patentée, by liis acts and représentations made in securing his patent, 

and his subséquent assignment thereof, is estopped from questioning its 

novelty or utility, but not from showing the prior state of the art, for the 

purpose of determining the proper construction of Its claims. 

3. Same— PLBADiua— Pbiok Art. 

The court may consider the prior state of the art for the purpose of de- 
termining the proper scope and extent of the patent, even though no réf- 
érence is made thereto in the answer or notice given, as required by Rev. 
St. § 4920. 

3. Same— Limitation of Claims— Prior Art— Pire Extinguishers. 

The Stempel patent, No. 489,707, for an improvement in fire extinguish- 
ers, is limited by the prior state of the art, and by the amendmenta re- 
quired by the patent office, to the dlstinguishing novel features of a 
f ragUe and hermetically sealed stopper, and a break bail deposited wlthin 
the Chemical bottle, which is contained in the tant, and is therefore not 
infrlnged by the subséquent patents Nos. 511,469 and 515,846, to the same 
inventer, in which the breali bail is deposited upon the bottom of the tank, 
and breaks the chemical bottle by falllng against its bottom when the tank 
is Inverted. 

This was a suit in equity by the Missouri Lamp & Manufacturing 
Company and Joseph F. Wangler against Omar A. Stempel for al- 
leged infringement of a patent for an improvement in fire extin- 
guishers. 

Edward J. O'Brien, for complainants. 

James A. Carr, for défendant. 

ADAMS, District Judge. This is an action for an alleged infringe- 
ment of letters patent No. 489,767, for a certain new and useful im- 
provement in fire extinguishers, dated January 10, 1893. The défend- 
ant was the inventor, and, prior to the application for the patent, had 
duly assigned a two-thirds interest in his invention to the complain- 
ants, who, with him, were the grantees named in the patent. After 
issue of the letters patent, the défendant duly assigned his remaining 
one-third interest to the complainants, who thereupon, and on May 
22, 1893, became the owners of the entire patent. Défendant, Stem- 
pel, afterwards applied for, and on December 26, 1893, secured, a 
grant to him of letters patent No. 511,469, for a "new and useful fire 
extinguisher," and, after that, applied for, and on March 6, 1894, 
secured, a grant to him of letters patent No. 515,846, for "new and 
useful improvements in fire extinguishers"; and under thèse two 
last-named letters patent, employing some of the features of each, 
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the défendant bas been making and selling fire extinguishers, which. 
the complainants claim are an infringement upon their rights se- 
cured by the first-mentioned letters patent, No. 489,767. Tke answer 
dénies the infringement, and sets up certain facts, amounting to a 
claim of a license by implication. The facts proved do not support 
the second défense, and the same is practically abandoned by de- 
fendant's counsel. It may be hère noted that the answer discloses 
no notice, as required by section 4920, Rev. St., of anticipatory pat- 
ents or prior use or knowledge of complainants' inyention. Accord- 
ingly, the only issue now presented is whether the défendant bas 
infringed upon complainants' patented rights. 

It is claimed by complainants' counsel that, because défendant 
is their assigner, he is not only estopped from denying the validity 
of their patent, but thereby also concèdes that complainants are 
entitled to a broad construction, so as to make their patent fully and 
effectually operatire, certainly as against him. That for this reason, 
as well as for the reason that no notice of anticipatory patents or 
prior use was given complainants in defendant's answer, a consid- 
ération of the prior state of the art is not permissible, and ail evi- 
dence in the record relating thereto should be expunged. The an- 
thorities do not seem to support the complainants' counsel in the 
particulars last alluded to. The défendant, by his acts and repré- 
sentations made in securing the patent, and his subséquent assign- 
ment thereof to the complainants, is undoubtedly estopped from 
setting up in this suit, in which his assignées are complainants, the 
invalidity of the right sold them by him. Ile cannot question the 
novelty or utility of the invention so sold them. 

Any considération of the prior art, for the purpose of establishing 
want of novelty or utility in complainants' patent, is therefore im- 
proper and inadmissible in determining this case. But it does not 
foUo'W that no considération can be given to the prior state of the 
art. The question still remains : What is complainants' invention? 
Is it a primary one, and are the complainants therefore entitled to a 
broad construction of their claims, or is it secondary, requiring a 
narrower or more strict construction to be placed upon the claims? 
To aid in answering thèse questions, it is entirely proper to consider 
the prior state of the art. Eachus v. Broomall, 115 U. S. 429, 6 Sup. 
Ot. 229; Grier v. Wilt, 120 U. S. 412, 7 Sup. Ct. 718; Cash-Carrier 
Co. V. Martin, 14 C. C. A. 642, 67 Fed. 786; Babcock v. Clarkson, 11 
C. C. A. 351, 63 Ped. 607. And such considération may be had not- 
withstanding no référence is made thereto in the answer, or no 
notice given thereof, as required by section 4920, supra. Eachus v. 
Broomall, supra; Grier v. Wilt, supra. 

The invention involved in this case consists of an improvement in 
are extinguishers, and, speaking in a gênerai way, it consists of a 
circular tank, to be fllled with some alkali solution, a screw cap to 
cover the aperture at the top of the tank, from which suspends, inside 
the tank, a long-necked bottle, with a globular gullet midway the 
neck, and with an expanded bottom for holding an acid. In this 
gullet is placed a small iron bail, called a "break bail," which is so 
controlled by the gullet that it cannot fall to the bottom of the bot- 
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tle înto tlie acid there contained, and that, upon an inversion of the 
bottle, it will readily be released from its socket, and, by gravity, 
descend tlie neck of the bottle to the aperture. Thls bottle, so 
containing the acid in the bottle and the bail of iron, midway its 
neck, is hermetically sealed with a thin crystal stopper, so fragile as 
to be readily broken by the bail of iron falling against it; and the 
bottle is so suspended by intermediary strips from the cap as to 
permit the escape and précipitation of the acid through the broken 
stopper into the tank, there to mix with the alkali, and thus generate 
the expansive gas, to be thrown upon a fire by means of a short hose 
and nozzle. A eut of this tank and bottle, with figures and numbers 
referred to in the description and claims of the patent, is as follows: 

^^^-^ 



JFHrgfJjr: 




vaasi 
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This tank (so, containing its alkali and the interior bottle of acid, 
wità its break bail), when demanded for practical use, is quickly 
inverted, and thereby the break baU falls against the bottle stop- 
per, and the acid unités with the alkali, and the gas for extinguishing 
are is immediately generated, and ready for use. 

The record shows that some twenty patents were offered in évi- 
dence to disclose the state of the art in lire extinguishers prior to 
the application for complainants' patent in suit. Thirteen of thèse 
patents show an acid bottle contained inside of an alkali tank, and 
some adéquate means for precipitating the acid upon the alkali when 
needed for practical use. Of thèse thirteen patents, nine show the 
acid bottle supported in the upper portion of the tank. Eleven show 
means for breaking the acid bottle in order to affect a commingling 
of the acid with the alakli for use. Of thèse eleven, flve show 
loose weights or balls to be used for the purpose of breaking the acid 
bottle; and two of them, at least, show a bail or weight located nor- 
mally at or near the bottom of the alkali tank, in position to fall, 
upon an inversion of the tank for action, against the acid bottle, 
pendant from the top. Thèse are the Hotchkin & Eaby United 
States patent, No. 382,812, and the Hudson English patent, dated 
February 2, 1881. Prom thèse patents, and others not necessary to 
be now specifled, it is apparent that the fleld of invention in the 
gênerai line of complainants' patent had been fuUy exploited before 
application was made for their patent, now under considération. 
The aUtali tank containing the acid bottle, and the necessity for 
breaking the latter in order to generate the requisite gas, had been 
well known and employed in practical use for years. The use of the 
break bail to operate by gravity on the inversion of the tank had 
been known and employed since 1881. It may therefore be safely 
stated that, when the complainants' assigner entered the fleld of 
invention, he found each and ail of the éléments which he employed 
in practical use, in one form or another, différent, it is true, in dé- 
tail of combination and arrangement, but not in gênerai design or 
purpose. In this state of the art, the complainants' assigner en- 
tered the fleld, and devised what is called in the description of his 
invention "an improvement" in the form of "attachments" for a rec- 
ognized and existing type of flre extinguishers. The distinguishing 
and novel features of his invention, as claimed and described, are, in 
my opinion, the fragile and hermetically sealed stopper, 32, and the 
break bail, 28, deposited within the chemical bottle, 21; and hiS 
inventive skill was exhibited, not in making use of a stopper or 
break bail, but in the peculiar, and, in my opinion, novel and useful, 
method of their construction and opération. The complainants are 
therefore entitled to protection against any infringement of thèse 
novel and useful features. 

The defendant's patents Nos. 511,469 and 515,846, under one or 
both of which he manufactured and sold the flre extinguisher claim- 
ed to be an infringement of the complainants' rights, contained nei- 
ther one of thèse peculiar features. His flre extinguisher, as con- 
structed from his patents, and as actually used, is fairly represented 
by the foUowing eut: 



MISSOURI LAMP & MANTJFACTUEING CO. V. STEMPEL. 



687 




From this eut it appears that défendant employa an alkali tank,con- 
taining a cliemical bottle pendant from a flangè, on the inside of the 
tank, near its neck, and a break bail of iron loosely located at the 
bottom of the tank, ready, upon an inrersion of the tank for use, to 
drop through the contained alkali solution, against the bottom of the 
Chemical bottle, and thereby break the same, and precipitate its acid 
contents upon the alkali of the tank, and thus generate the required 
expansive force. There are some peculiar features relating to the 
construction and adjustment of the several parts of defendant's de- 
vice which may dififerentiate it in détails from the Hotchkin & Eaby 
patent, No. 382,812, and the Hudson English patent; but it seems to 
me to accomplish the same resuit, in practically the same way, as 
thèse last-mentioned patents. The defendant's device, therefore, 
cannot be held to be an infringement upon complainants' device with- 
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out holding, in effect, that complainants' device covers the inven- 
tions of Hotchkin & Raby and Hudson. 

It is well-settled law that claims of a patent must be read and 
interpreted with référence to the prior state of the art, and cannot 
be so construed as to cover anything disclosed by prier devices. 
Knapp V. Morss, 150 U. S. 221, 14 Sup. Ct. 81. In the light of the 
prior state of the art, as already disclosed, it is clear that the com- 
plainants' patent cannot be held to be a pioneer in any sensé, and 
complainants are not entitled to the broad construction of its claims 
which is ordinarily given to pioneer inventions. In my opinion, the 
prior state of the art, as applicable to this case, necessarily limita 
complainants' invention to one of détail of construction, and partic- 
ularly to the détails already alluded to, namely, the hermetically 
sealed fragile stopper, and the break bail deposited within the acid 
bottle; and, inasmuch as the défendant employs neither of thèse dé- 
tails in his device, he i& not an infringer. 

For another reason, also, the same conclusion must be reached. 
When complainants' assigner flrst presented his application to the 
patent office, he claimed broadly as foUows: "In a flre extinguisher, 
the cembination of the chemical bottle, 21, the break bail, 28, and the 
stopper, 32, substantially as described." This claim was rejected, 
on the ground that it waS anticipated by prior patents. To avoid 
the same, the solicitors, duly authorized for that purpose by com- 
plainants, as well as by their assigner, made an amendment so as 
to claim speciflcally the particular chemical bottle already referred 
to, and the break bail deposited within said bottle. Their amended 
claim reads as foUows: "In a fire extinguisher, the cembination of 
the chemical bottle, 21, having the acid or chemical tank, 24, the 
break bail, 28, deposited within said bottle, and the stopper, 32, sub- 
stantially as described." XJpon this amended claim the patent was 
issued, and accepted by the complainants. They are therefore es- 
topped from claiming the broad construction of the claim as rejected, 
and are limited to the particular construction, corresponding to their 
claim as allowed. Shepard v. Carrigan, 116 U. S. 593, 6 Sup. Ct. 493; 
Sutter V. Eebinson, 119 U. S. 530, 7 Sup. Ct. 376; Roemer v. Peddie, 
132 U. S. 313, 10 Sup. Ct. 98. It results from the views last express- 
ed, also, that the défendant has not infringed upon complainants' 
rights under the patent in suit. 

In reaching the f oregoing conclusion, I hâve dealt mainly with the 
flrst claim of complainants' patent. Inasmuch as the other claims 
Gontain either the éléments of the flrst, or are broad, gênerai claims, 
similar to the ones rejected by the patent oifice, and which, fer rea- 
sens already stated, cannot confer a monopely upon complainants, 
it is not considered necessary to refer more particularly to them in 
this opinion. It follows that complainants' bUl must be dismissed. 
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SWIFT V. EAMES VACUUM BRAKE 00. 

(Circuit Court of Appeals, Second Circuit. March 22, 1895.) 

Patents— Construction akd Infringement— Exhaust Stbam Mtjpflers. 

The Swift patent, No. 209,939, for an improvement In mufflers for the 
escape of exhaust steam, eonstrued, and held Infringed by an apparatus 
made under tlae Eames patent. No. 228,744. 

Appeal from the Circuit Court of tlie United States for the Southern 
District of New York. 

Tliis was a suit in equity by William H. Swift against the Eames 
Vacuum Brake Company for alleged infringement of a patent. The 
circuit court sustained the patent, and held that the same was in- 
fringed by the defendant's apparatus. The following opinion was 
rendered below by Wheeler, District Judge: 

Tlie plaintife's patent. No. 209,939, dated Nov. 12, 1878, for an "improve- 
ment in mufflers for tlie escape of exhaust steam," Is, upon the pleadings 
and proofs, to be compared with patent No. 131,80'7, dated October 1, 1872, 
and granted to George S. Bassett, for an "improvement in vaporizers for 
steam-heating apparatus," and No. 195,003, dated September 11, 1877, and 
granted to Herman Guels, for an "improvement in devices for preventing 
the noise of escaping steam," as well as with No. 228,744, dated June 15, 
1880, and granted to Blisha D. Eames, for a "noise muffler," under whlch the 
alleged infringement is made. Bassett's vaporlzer has angular diaphragma, 
against which the steam is sent for the taking out of water and conductlng 
it away, and a perforated cap for spraying the steam into the air of the 
heated rooms to moisten it; and Guels' devices are flnely-perforated plates. 
The plaintifC's muffler is eomposed of literally sinuous passages, and one or 
more séries of perforations graduated to proper size to prevent setting back 
the steam, and divlding it into jets. The diaphragms of Bassett form pockets 
for drying the steam, rather than passages mitigating Its flow; and the pas- 
sage leading that part of it wanted for spraying to the perforations is not 
sinuous, and the perforations are not graduated to prevent setting back. The 
devices of Guels hâve no sinuous passages. And neither anticipâtes the com- 
bination of sinuous passages and one or more séries of graduated perforations 
of the plaintiff's patent. A construction of the patent always Including an 
intermediate séries of perforations is plausibly argued for the défendant; 
but one séries, which may be the outer one, or more, seems to be well cov- 
ered by the patent. The patent of Eames and the alleged infringement to a 
greater extent hâve the sinuous passages mitigating the flow of the escaping 
steam, and both hâve one séries of perforations, divlding it into jets. The 
patent of Eames may cover improvements upon the plaintiff's muffler; but, 
notwithstanding this, the substance of the plaintiff's patented invention ap- 
pears to hâve been taken Into the Improvement, and the alleged appears to 
be an actual Infringement. Decree for plaintifC. 

J. E. Maynadier, for appellant. 

Cowen, Dickerson & Brown, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. Inasmuch as no défense of want of novelty, based 
on the prior patent to Bassett, has been interposed by the défendant, 
and we are unable to adopt the narrow construction of the flrst claim 
of the patent in suit contended for in behalf of the défendant, we 
are constrained to aiflrm the decree of the court below, and do not 
deem it necessary to add anything to the observations in the opinion 
of Judge Wheeler. The decree is aflQrmed, with costs. 
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INTERNATIONAL PAVEMENT CO. v. RICHAEDSON. 

(Circuit Court, E. D. Pennsylvania. June 20, 1896.) 

Patents— LiOBNSBS—RESTKrcTioNS on Titlb to Machines. 

It Is compétent for a llcensee wlio bas purchased and Is operating 
patented machines under thie license to restrict Jils title and ownership 
therein by a new contract of license, made upon a sufflcient considération, 
and containing a condition or stipulation that he shall hâve no title or 
interest in the machines which can be sold or assigned without tbe con- 
sent of the licensor, exeept to some other licensee; and any one purchaslng 
such machines with knowledge of the license taises them subject to the 
condition, so that the same may be enforced agalnst him by the licensor. 

This was a suit in equity by the International Pavement Company 
against Benjamin F. Kichardson to restrain him from using or dis- 
posing of two patented machines, in violation of the covenants and 
conditions of a certain contract of license. 

Strawbridge & Taylor, for complainant. 

Hector T. Fenton and E. Hunn Hanson, for défendant. 

ACHESON, Circuit Judge. By a contract in writing between the 
International Pavement Company (the plaintiff in this suit) and the 
Trinidad Asphaltum Blpck Company, dated August 14, 1893, and 
duly executed by the parties thereto, the former-named company 
granted to the latter-named company an exclusive license to use the 
improvements patented in 11 named letters patent of the United 
States, and each of them, in the manufacture, sale, and use of com- 
pressed asphalt paving and building blocks and tiles within the 
counties of PhUadelphia, Delaware, Chester, Lancaster, and York, in 
the State of Pennsylvania, for the period of 17 years from July 12, 
1892, unless sooner terminated for breach of condition, as therein 
provided. This contract of license contains the clause f ollowing : 

This license shall not be transférable or assignable by the said party of the 
second part without the consent in writing of the said party of the flrst part, 
duly authorized by a vote of its board of directors, and indorsed hereon; 
and the said party of the second part shall hâve no Interest in the patented 
machines that it is by this contract of license lieensed to procure and use, 
or in the machines covered by said lettei-s patent which are now owned by it, 
or hâve been used and operated by the party of the second part under any 
prier license from the party of the flrst part, which It can use and operate 
as constructed and operative machines, except under and pursuant to this 
contract of license, and while the same remains in force; and that said party 
of the second part shall bave no interest in said patented machines which, 
as constructed and operative machines, can be assigned, sold, or In any man- 
ner transferred, without the written consent of the said party of the flrst part, 
duly authorized by vote of Its board of directors. And, apart from said con- 
tract of license, the title to said patented machines shall be merely as raw 
metalsor materials In the possessor's hands; provided, however, that the said 
party of the second part may at any time sell said patented machines to any 
persons or parties who may hâve a license from the International Pavement 
Company to use the same, to be used and enjoyed by such purchaslng 
licensee, subject to ail the terms, restrictions, limitations, and conditions in 
such purchasers' license from tbe International Pavement Company con- 
tained. 
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One of the patents named in and coTered by this license is patent 
No. 289,397, granted to Augustus Dietz on December 4, 1883, for an 
"improvement in machines for the manufacture of bricks out of as- 
phalt." The plaintiff, in the year 1886, duly acquired the exclusive 
right of making, using, and vending, and licensing to others to be 
used, machines under the said Dietz patent. On June 8, 1886, the 
plaintiff granted to the Trinidad Asphaltum Block Company an ex- 
clusive license to use the Dietz patent in a portion of the state of 
Pennsylvania and other contiguous territory. There were then in 
existence two, and only tvFO, machines embodying the Dietz patented 
improvement, one of which machines was owned by the Trinidad 
Asphaltum Block Company, and the other by another company. 
The latter-mentioned machine was bought afterwards by the Trini- 
dad Asphaltum Block Company, and that company used thèse two 
machines under the license of June 8, 1886, and paid the plaintiff 
royalties thereunder upon ail blocks manufactured on thèse ma- 
chines. On August 14, 1893, the license of June 8, 1886, was can- 
celed by the mutual consent of the parties thereto, and the above- 
recited license of August 14, 1893, was executed. 

By an agreement in writing dated and executed April 9, 1894, 
between John Farr, as party of the flrst part, and Benjamin F. Rich- 
ardson (the défendant in this suit), as party of the second part, it 
was agreed as foUows: 

The said party of the flrst part agrées to sell and convey to the said party 
of the second part, who agrées to purchase, the plant and good will of the 
Trinidad Asphaltum Block Company, including the contract of license from 
the International Pavement Company, for the price or sum of seven thousand 
two hundred and fifty dollars, * * * on the terms and conditions foUow- 
ing, to wit: The said John Farr agrées to transfer the above property free 
from ail liens to hâve said contract of license regularly and legally trans- 
ferred, and the said transfer accepted by said the International Pavement 
Company. * • * 

Farr, who was a judgment creditor of the Trinidad Asphaltum 
Block Company, and was to reçoive the proceeds of said sale, en- 
tered into the agreement of April 9, 1894, with the consent of the 
président of the Trinidad Company, and that company afterwards 
ratifled the sale. On April 30, 1894, the défendant, his légal adviser, 
Mr. Eoss, Mr. Farr, Mr. Wattson, président of the Trinidad Company, 
and Mr. Wilkinson, the président, and Mr. Upham, the treasurer, of 
the International Pavement Company, met together, and, after some 
negotiations, Messrs. Wilkinson and Upham gave to the défendant 
the folio wing mémorandum : 

Upon the exécution and delivery of a eovenant by Benjamin F. Richardson, 
of Norristown, Montgomery county, Pennsylvania, to the Block and Tile 
Paving Company of New Jersey to pay said company one-quarter of one cent 
on each and every asphalt block and tile sold by said Richardson in York, 
Lancaster, and Delaware counties, in the state of Pennsylvania, during the 
existence of the license hereinafter mentioned, the International Pavement 
Company wlU consent to the transfer of its license to the Trinidad Asphaltum 
Block Company by said laat-mentioned company to the said Richardson. Said 
payments to be made half-yearly by said Richardson to said Block and Tile 
Paving Company. It being understood that the exlsting contract between the 
Trinidad Asphaltum Block Company and the Block and Tile Paving Company, 
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providing for the payment of three-foùrths of a cent on excess, etc., shall flrst 
be dellvered up and canceled. Walter S. Wilkinson, Président. 

Dated April 30, 1894. George B. Upham, Treasurer. 

The défendant verballj agreed to exécute the proposed covenant 
as soon as a contract in proper form could be prepared, and the sale 
to the défendant was then carried ont by the Triuidad Asphaltum 
Block Company by its deed dated May 1, 1894. This deed, after 
reciting a resolution of the board of directors of the Company adopt- 
ed April 16, 1894, and a resolution of the stockholders of the Com- 
pany adopted April 30, 1894, authorizing the sale of the company's 
"plant and license for patents" to the défendant, for the considéra- 
tion named in his contract with Farr, conveyed to the défendant the 
property of the company, described as "mainly consisting of plant 
and machinery" (situate on certain named leased ground), "and in- 
cluding also the contract of license from the International Pave- 
ment Company." The défendant forthwith took possession of the 
plant and machinery, and, with the acquiescence of the plaintiff,. 
entered upon and continued the manufacture of asphalt blocks by 
the use of the two Dietz machines, advertising himself as "successor 
to Trinidad Asphaltum Block Company"; and in the months of July 
and October, 1894, the défendant made the returns to the plaintifl, 
and paid to it the royalties as stipulated in said license. The de- 
fendant, however, neglected to exécute the contract with the Block 
& Tile Paving Company, as he had verbally agreed to do; and he 
failed to report the number of blocks manufactured by him under 
said license during the quarter ending December 31, 1894, or to pay 
the stipulated royalties thereon; and the plaintiff, in accordance 
with the provisions of said license, on or about February 27, 1895, 
by a written notice served on the défendant, canceled the license. 

The purpose of this bill is to restrain the défendant from using or 
disposing of the said two machines constructed under the Dietz pat- 
ent, in violation of the covenants, conditions, limitations, and restric- 
tions of the contract of license of August 14, 1893. There is no 
reason to doubt that the above-quoted clause of the license contract 
was intended to include, and actually did include, the two Dietz 
machines. They are within the language employed, and the évi- 
dence dehors the paper shows that it was the understanding of the 
parties that they were covered thereby. Now, if it be true that 
thèse machines had once passed out of the monopoly, yet the owner 
of them could waive the immunity, and bring them again within the 
opération of the patent. As the Trinidad Company was at liberty 
to divest itself of its whole title in and to thèse machines, and to put 
the entire title in the plaintiff, so it was its right to restrict its own- 
ership. No rule of public policy f orbade the owner to do this. 
Mitchell V. Hawley, 16 Wall. 544. It was for the supposed mutual 
interest of thé parties to enter into the license contract, and they 
acted intelligently and freely. There was a valùable and sufficient 
considération moving from the plaintiff to its licensee to support the 
clause in question, and it was neither oppressive nor unreasonable. 
I do not perceive any good ground upon which the Trinidad Asphal- 
tum Block Company could deny the binding force of this clause in 
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respect of thèse two machines. Does the défendant stand in any 
better position than the Trinidad Company? 

The argument that the plaintifl is affected by an estoppel rests on 
whoUy untenable ground. The plaintifl did nothing to mislead the 
défendant. The officiais of the plaintiff company had no reason to 
suppose that the défendant expected to get an absolute title to the 
machines. The transaction, in so far as the plaintifl was connected 
with it, had in contemplation exactly the opposite resuit. The de- 
fendant, however, asserts that he bought the two Dietz machines 
without notice of any clog upon the title. But, upon the undis- 
puted facts, it is difûcult to see how such défense can be maintained. 
If it could he conceded that the défendant dealt touching thèse pat- 
ented machines with John Farr only, still, on the face of the con- 
tract with Farr, it plainly appears that the title was in the Trinidad 
Company, and that that company was operating under a license 
from the plaintifl. Thus, at the outstart, by the very contract which 
the défendant sets up, knowledge of the license was direetly brought 
home to him. It is to be observed that the subject-matter of the 
Farr contract was not thèse machines only. The défendant pur- 
chased, not the machines by themselves, but the machines in 
connection with the license which regulated and limited their use. 
It was one transaction. Then, again, the deed from the Trinidad 
Company to the défendant, conveying the title to the machines, trans- 
ferred therewith the license. How can the défendant be heard to 
say that he acted in ignorance of the restrictive clause of the li- 
cense? Knowledge is justly imputable to him, for he could remain 
in ignorance only by willfully shutting his eyes. He had within 
reach the means of information, and he was culpably at fault if he 
did not avail himself thereof. 

The case of Mitchell v. Hawley, supra, is much in point. There 
the use by the purchasers of certain patented machines, constructed 
under a grant which bound the grantee not to sell or grant any li- 
cense to use machines beyond the original term of the patent, was 
restrained; and, with référence to notice, the court said: 

Suppose the rule was otherwise, and that the real owner, in order to defeat 
the title of the purchaser, must show that the latter linew what the facts 
were; the court would still be of the opinion that the decree ought to be af- 
finned, as the terms of the license which the seller gave to the purchasers 
were sufflcient to put them upon Inquiry; and it is quite obvions that the 
means of knowledge were at hand, and that, if they had made the least in- 
quiry, they vyould hâve ascertained that their grantor could not give them 
any title to use the machines beyond the period of fourteen years from the 
date of the original letters patent, as he was only a licensee, and never had 
any power to sell a machine, so as to withdraw it indeflnltely from the opéra- 
tion of the franchise secured by the patent. 16 Wall. 550. 

There is positive proof that the défendant had actual knowledge of 
the clause in question before he entered into the contract of April 
9, 1894. Thus, Mr. Farr déposes that the défendant told him that 
he understood the terms and provisions of the license, and knew 
that, unless he obtained the plaintiff's consent to the assignment 
of the license, he would be unable to use the patented machinery. 
v.75F.no.6— 38 
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Mr. Birdseye déposes that during the negotiations witli Farr the 
défendant stated that he would net buy, unless he could obtain tlie 
plaintiff's consent to the transf er of the license. No reason, from 
self-interest or otherwise, appears why eitlier of thèse witnesses 
should f alsify. In strong confirmation of their testimony is the stip- 
ulation of Farr, f ound in the contract of April 9, 1894, that he would 
hâve the license "regularly and legally transferred, and the said 
transfer accepted by said the International Payement Company." 
The défendant seems to hâve been a man of business sagacity, and 
he was aCting under légal advice. It is simply incredible that he 
did not acquaint himself with the terms of the license. His whôle 
after-conduct shows that he had a perfect understanding of the 
proTisions of the license. The proof s, direct and circumstantial, 
establish beyond doubt that the défendant had such actual knowl- 
edge before he acted. He must be regarded, under the proofs, as 
a purchaser of thèse patented machines, with notice of the qualified 
ownership of the Trinidad Asphaltum Block Company, to whose title 
he succeeded. 

Is the restrictive provision in question equitably enforceable 
against the défendant at the suit of the plaintifE? I think it is. 
Plainly, the clause was intended for the protection of the rights of 
the plaintiff in the Dietz patent and the rights also of its licensees. 
As the défendant acquired the Dietz machines with notice of his 
vendor's contract restricting their use, he is, it seems to me, eq- 
uitably bound by the restriction. Courts of equity hâve frequently 
restrained purchasers with notice from violating restrictive personal 
covenants relating to the manner of using land. Whitney v. Eail- 
way Co., 11 Gray, 359. The principle is justly applicable to contracts 
concerning personal property. De Mattos v. Gibson, 4 De Gex & 
J. 276, 282; Mitchell v. Hawley, supra. 

Ih New York Bank-Note Co. v. HamUton Bank-Note Engraving & 
Printing Co., 83 Hun, 593, 31 N. Y. Supp. 1060, where a person pur- 
chased from another a printing press, having knowledge of the ex- 
istence of a contract between the vendor and a third person whereby 
the vendor agreed not to sell such presses except under certain re- 
strictions, it was held that such third person was entitled to enforce 
his contract as against the vendee. Hère the license contract flxed 
the status of the two Dietz machines. By the provisions of the 
contract, the plaintiff became pecuniarily interested in the restricted 
use of the ïnachines, and to that extent acquired an équitable right 
therein. 'The Trinidad Asphaltum Block Company, indeed, held the 
légal title, but in subservience to the limitations and purposes spec- 
ified. Hence a trust arose enforceable against any one taking the 
property with notice. Fletcher v. Morey, 2 Story, 555, 565, Fed. Cas. 
No. 4,864. 

In Seymour v. Freer, 8 Wall. 202, 213, the court said: 

A trust is where there are rights, titles, and interests In property distinct 
from the légal ownership. In such cases the légal title, in the eye of the law, 
earries with it to the holder absolute dominion; but behlnd it lie bénéficiai 
rights and interests in the same property belonglng to another. Thèse rights, 
to the extent to which they exist, are a charge upon the property, and con- 
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stitute an equlty whlch a court of equity will protect and enforce whenever 
Its aid for that purpose is properly Invoked. 

In Legard v. Hodges, 1 Ves. Jr. 477, Lord Chancellor Thurlow said : 

Thls maxim I take to be uni versai: that, wherever persons agrée concern- 
ing any partlcular subject, that, In a court of equity, against the party him- 
self and any claiming under him, voluntarily or with notice, raises a trust. 

Tliere can be no doubt that tke plaintifl needs the interposition 
of a court of equity. The rights of the plaintiff are clear, and the 
case seems to me to be one calling for immédiate relief by injunc- 
tion. Let a decree for an injonction be drawn. 



SUARPLES et al. V. MOSELEY & STODDARD MANUF'G CO. 

(Circuit Court, D. Vermont. July 2, 1896.) 

1. Patents— Infringement Scits — Parties. 

A patentée and his exclusiTC oral llcensee, who hâve, between them, the 
entlre rlght to the patent, may together maintalu an infringement suit 
against a third party. 

3. Samb — Rbibsue— Centbifuqai. Machines. 

The Sharples reissue. No. 11,311 (original 442,461), for a centrlfugal sep- 
arator, construed, and lield valid; aud also held Infringed, as to claims 4 
and 5, by a machine made under patent No. 484,685. 

3. Same— Centrifogal Milk-Testing Apparatus. 

The Sharples patent, No. 458,194, for a centrlfugal milk-testing appa- 
ratus, held valid as to claim 3, and sald claim held infringed by a machine 
made under patent No. 484,685. 

This was a suit in equity by Philip M. Sharples and D. P. Sharples 
against the Moseley & Stoddard Manufacturing Company for al- 
leged infringement of two patents relating to centrifugal machines. 

Charles Howson, for plaintiffs. 
E. B. Stocking, for défendant. 

WHEELEE, District Judge. This suit is brought for alleged in- 
fringement, in the same macliines, of reissued patent No. 11,311, 
the original of which was No. 442,461, for a centrifugal separator, 
granted to the two plaintiffs, and original patent No. 458,194, for a 
centrifugal milk-testing apparatus, granted to one of the plaintiiïs, 
of whom the other is an exclusive oral licensee. Question is made 
about the right to maintain this suit under thèse circumstances. 
An oral llcense, as such, seems to be valid. Walk. Pat. § 303. And, 
however that may be, the entire right to both patents is in the 
plaintiffs, between them, without any outstanding interest to men- 
ace the défendant in any other suit. This seems to be sufûcient. 

Both patents relate to machines which separate compound fluids 
by change of température and whirling. The spécification of No. 
11,311 says: 
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"The centrifugal vessel is suspendcd In a casing, and Is operated dlrecUy by 
the motive powor; a driving spindle being dispensed wlth and the balancing of 
the vessel only being required. The motive power is applied at tlie outer 
v\?all of the vessel, and is preferably a heated jet or jets (as of steam), whlch, 
whlle driving the vessel, at the same time, by contact wlth said outer wall, 
imparts to the heavier constituent of the compound liquid (as milk) undergoing 
séparation an increased beat, which materially assists in hastening the com- 
plète séparation of the lighter constituent (cream) without materially heatlng 
the latter." 

"Our machine may be operated directly by the action of any escaping jet, 
but we prefer to use generally either steam, or some heavier fluid projected 
thereby— First, because the great speed at which vessels of this character.are 
rotated nécessitâtes the use of a jet of high velocity; and, secondly, because 
of the effect which the beat thus applied has in accelerating and completing 
the séparation of the cream from the milk." 




^* 



"The method of suspending and operating the separator vessel directly, as 
described, has the very great advantage of necessitating but one balancing, 
whereas, when a driving spindle is used, whether operated by a steam jet or 
otherwise, not only must both the spindle, with its attachments, and the ves- 
sel, be placed and kept in balance, but bearings must be used, which are a 
great source of trouble. The extremely high speed at which thèse vessels re- 
volve makes the perfect balancing of them a necessity, and the accompiish- 
ment of this is gréatly simplified by employing but one revolving body, and 
but one step, as in our construction." 

The claims of tMs patent hère involved are: 

"(1) The improvement in the process of creaming milk by centrifugal force, 
which cousists in simultaneously changing the température of the rotating 
compound liquid to faeilitate the séparation of the constituent parts, substan- 
tially as set forth." 

"(4) In a centrifugal machine, a separator vessel, suspended upon a flxed 
bearing, located substantially in the perpendicular passing through the cen- 
ter of gravlty of the loaded vessel, in combination with means for applying 
rotating power directly to said vessel, substantially as set forth. 

"(5) In a centrifugal machine, a votary separator vessel, plvotally suspended 
substantially as described, in combination with a noazle or nozzles located at 
the periphery of the vessel, and adapted to apply a jet, as of steam, thereto, 
whereby said vessel Is directly rotated, and the jet utilized to affect the tem- 
pérature of the rotating liquid, substantially as and for the purpose set forth." 
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The spécification of No. 458,194 says: 

"Fig. 1 is a sectlonal élévation of the complète apparatus,— one slde showlng 
the position of the testing vessels during rotation; the other, while at rest." 

"Secnred to the plate by means of ears and bolts is an annulât casing, open 
towards the center, and provlded wlth vanes or buckets projectlng from its 
peripheral wall." 




"Rotation is effected dlrectly by the action of a steam Jet from a nozzle lo- 
cated In close proximity to the wings of the casing, on which the jet Implnges. 
After flve minutes (more or less) of rapid rotation, the séparation of the fat 
will be complète; the contents of the vessel being maintained during thls time 
at a high température by the same steam which efteets the rotation, and 
which enters the casing, F, and keeps the vessels in an atmosphère of exhaust 
steam." 

The claim now involved is: 

"(3) In a milk-testing apparatus, the combination, with a rotary frame hav- 
Ing independently hinged pockets to receive the testing vessels, of an annular 
casing, F, fixed to said frame outside of said pockets, and a steam nozzle lo- 
cated in close proximity to the exterior of said casing, the space surrounding 
said pockets being in communication with the outside of said casing, whereby 
the contents of the vessel are heated by the operating steam, substantially as 
set forth." 

The reissue is said to hâve been unwarrantable, as an expansion 
of the original, and void. The fourth and flfth claims, however, 
seem to stand substantially as in the original, and to be valid. The 
defendant's machine is made according to subséquent patent No. 
484,685, in the granting of which claims were rejected in avoidance 
of the plaintiffs' patents. It is a milk-testing apparatus, and has 
an outer stationary casing, covering the whole whirling apparatus, 
suspended upon a fixed bearing in the perpendicular of the center 
of gravity of the load, through which a nozzle takes a jet of steam 
against buckets on the periphery of the rotary apparatus, whirling 
thereby vessels, as the upright part of the casing, F, of the plaintiffs' 
patent, No. 458,194, does, and the vessels are heated by the operat- 
ing steam. The principal différence appears to be that the defendant's 
casing is stationary, covers the whole whirling apparatus, and re- 
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tains the steam coming from the jet, wliile the casing, F, of the 
patent, is an outer part af the whirling apparatus, partly covers the 
rest, and retains the steam, or other power, coming from the jet. 
The flrst claim of No. 11,311, which is expressly for a process of cream- 
ing millî, does not appear to be infringed by the opération of a 
machine for testing milk, which is a différent process. The vessels 
of the defendant's machines are separator vessels, although used 
in testing millt; and the machines appear to hâve ail the éléments 
of the f ourth and fifth claims of this patent, operating substantially 
as they do. An outer casing is said to be always used over, and 
to be understood as belonging to, such machines, and therefore to 
be taken into a patent for them, as a place in which the patented 
parts belong. This would probably be true if the patentée has not 
limited the scope of this latter patent by showing Fig. 1 as of a 
complète apparatus. Loom Co. v. Higgins, 105 U. S. 580. The in- 
clusion of a part as a casing of apparatus expressly referred to as 
complète seems to be equally an exclusion of any other casing to 
complète it. To read an outer casing, like the defendant's, into the 
patent, agalnst this expression, is diiHcult, and so seemingly not 
allowable in favor of the patent. But, however this may be, the 
periphery of the defendant's rotary frame receives the jet and opér- 
âtes the machine as the upright part of the casing, F, of this pat- 
ent does; and the defendant's machine has ail the other parts of 
the combination of the third claim of the patent, operating in the 
same way. So the défendant makes use of ail the parts of the com- 
bination of this third claim, although not the whole of the casing, 
F, and thereby appears to infringe this claim. Turrill v. Eailroad 
Co., 3 Biss. 72,'Fed. Cas. No. 14,271. Decree for plaintiffs as to fourth 
and fifth claims of No. 11,311, and the third claim of No. 458,194. 



THE NEBRASKA. 

In re PEINGLB. 

(Circuit Court of Appeals, Seventh Circuit. January 14, 1895.) 

No. 200. 

1, Maritime Liens— Masteb's Waqes. 

Upon the Great Lakes, as upon the high seas, the master, for reasons 
of public policy, is not entitled to any lien for hls wages. This rule is 
not affected by the fact that the owners hâve appointed a purser, who 
is the financial offlcer of the ship, and has the custody of the freight 
money. 

8. Salvage— Sbbvices bt Master— Vesskl in Ccstody. 

The arrest and détention of a vessel in a clyil suit does not work an 
abandonment of her, so as to entitle the master to salvage compensation 
for services rendered, saving her from damage by storm while in the mar- 
shal's custody. It is the master's duty to remain with the ship, notwith- 
standing her arrest, and any services he may render are in the perform- 
ance of hls légal duties. 

Appeal from the District Court of the United States for the 
Northern District of Illinois. 
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Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

JENKINS, Circuit Judge. The steamer Nebraska, engaged in 
the business of commerce and navigation between ports and places 
in différent states of tlie United States upon the Great Lakes and 
navigable waters Connecting such lakes, was arrested at the port 
of Chicago on the 3d day of July, 1893, upon a libel filed in the 
court below by one Frank Hoffman, for supplies furnished the ves- 
sel. Under decree of the court the steamer was sold September 
19, 1893, and the proceeds covered into the registry of the court, 
the amount being insufiQcient to discharge in fuU the various claims 
filed against the vessel. See 61 Fed. 514; 17 C. C. A. 94, 69 
Fed. 1009. Subsequently the appellant filed an intervenîng libel, 
wherein it was asserted that he was master of the vessel, and "was 
hired by the owners to sail said boat during the season of 1893, 
but that they became indebted, and she was seized thereafter, and 
unable to sail for several months." The testimony of the inter- 
vener discloses that he was hired for the sum of $1,200 for the sea- 
son of eight months from April 26, 1893, being at the rate of |loO 
a month. He remained on board the vessel after the seizure and 
until the sale of the vessel on the 19th of September, 1893. His 
intervening libel was filed to recover out of the fund in court, for 
his services as master, the sum of |602.60. It is left uncertain for 
what period of time this sum is demanded, or what amount, if any, 
had been paid him by the owners upon account of his services. 
His daim was disallowed by the court below on October 10, 1893. 
A rehearing was granted June 18, 1894, and the appellant allowed 
to amend his intervening libel by asserting a claim for salvage 
services rendered under the following circumstances : While the 
steamer was in the custody of the marshal, and lying at a dock in 
the basin at the entrance of the port of Chicago, during the night 
of the 28th of August, 1893, the steamer being made fast by flve 
small lines, a gale of wind from the northward sprang up, causing 
three of the lines to part; the others were in péril of parting, en- 
dangering the safety of the vessel. In the emergency the appel- 
lant notiûed the marshal's custodian of the danger, and with his 
aid got out a 10-inch hawser, and therewith made the vessel fast, 
so that, notwithstanding the parting of the two remaining small 
lines, the vessel rode out the gale in safety. He asked to be award- 
ed the sum of $500 as for salvage services. On June 18, 1894, upon 
the rehearing, the court dismissed the pétition and libel and the 
amended libel, which decree the appellant brings hère for review. 

1. In this country it is the law of the admiralty that the master 
has no lien upon the vessel for his services. The Orléans, 11 Pet. 
175. 184; Norton v. Switzer, 93 U. S. 355, 365. Such was the mar- 
itime law of England (The Favourite, 2 C. Rob. Adm. 232; Smith 
V. Plummer, 1 Barn. & Aid. 575; Wilkins v. Carmichael, 1 Doug. 
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101; Hussey v. CLristie, 9 East, 426) until the lien was conferred 
by St. 17 & 18 Vict. c. 104, § 191. The nile was founded in a sup- 
posed public policy. Tbe master is charged witli the safety of 
ship and cargo, and with the health and life of passengers and 
erew. The exercise of skill, prudence, and judgment is required 
of him in ail matters affecting the interest of the owners, passen- 
gers, and crew. He is inVested with powers almost despotic, nec- 
essarily conferred upon him by virtue of the necessity imposed by 
his situation. He has implied authority, arising from his appoint- 
ment, subject to restrictions and limitations imposed by the law, 
to contract with regard to the employment of the ship; to con- 
tract for repairs and necessaries; to pledge the owner's crédit; 
to hypothecate ship, freight, or cargo; to sell the ship or cargo; 
and is vested with authority to jettison the cargo. It is his duty 
to dévote his full time and attention to the interest of the owner. 
The law permits no custom, practice, or contract which would give 
him an interest against his duty. The power conferred upon him 
is so great, and its abuse would entail such momentous conséquen- 
ces, that the law has wisely insisted that he should hâve no Per- 
sonal right, with respect to ship or cargo, that might lead to vio- 
lation of duty, or tempt him to subordinate the interest of the 
owners to his own. It is said that the rule should not be enforced 
hère, be<;ause the Nebraska was furnished by the owners with a 
purser, who was the flnancial offlcer of the ship, having custody 
of the freight money formerly intrusted to the master, and which 
it is said was a sufflcient protection to him for the payment of 
his wages; and that, as the reason of the rule had in this instance 
ceased, the rule should not be applied. We are unable to concur 
in that contention. The reason of the rule was never rested upon 
so slight a foundation. It was founded in a wise public policy, 
and in view of the large powers conferred by the law upon the 
master. It was not placed upon any supposed right of the mas- 
ter to withhold his wages from funds in hand. Formerly the su- 
percargo was the flnancial offlcer of the ship, not the master. It 
was never supposed that this fact entitled the master to a lien on 
the ship. Pursers now frequently administer the finances of the 
vessel. The master does not, therefore, as suggested, become a 
mère pilot or navigator. His vast powers remain as before, upon 
the Great Lakes as upon the high seas, although the occasion for 
their exercise may be less fréquent. If it has become désirable that 
masters of vessels should hâve a lien upon the ship for their serv- 
ices, it must corne about, as has happened in England, by législative 
action, and not through the courts. 

2. A salvor is well defined by Lord Stowell in The Neptune, 1 
Hagg. Adm. 227, 236, to be a person who, without any particular 
relation to the ship in distress, proiïers useful service, and gives it as 
a volunteer adventurer, without any pre-existing covenant to connect 
him with the duty of engaging in the préservation of the vessel. The 
crew of a ship cannot be salvors unless there has been such aban- 
donment of the vessel by order of the master as to terminate the 
contract. The Florence, 16 Jur. 572; Mason v. Le B.laireau, 2 
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Cranch, 240, 270. Nor can a paesenger, unless "for extraordinary 
services, and the use of extraordinary means, not furnished by the 
equipment of the vessel itself, by which she is saved from immi- 
ment danger." The Connemara, 108 U. S. 352, 358, 2 Sup. Ct. 754; 
The Great Eastern, 11 Law T. (N. S.) 516. A salvor's title is 
incompatible with the existence of légal duty. We perceive no 
fact in the case in hand persuasive to entitle the appellant to re- 
ward for salvage service. However meritorious the service, it was 
rendered in discharge of a légal duty. There had occurred no aban- 
donment of the ship "sine spe revertendi aut recuperandi," work- 
ing annulment of his contract. Such abandonment, according to 
the law of salvage, must be in conséquence of damage received and 
the state of the éléments. Hère the vessel was under arrest. Her 
détention might be of short or long duration, contingent upon being 
bonded by the owner, upon dismissal of the libel, upon satisfac- 
tion of the claim. The master remained on board in pursuance of 
his duty as master. There had been no dissolution of his contract 
by the act of parties or by opération of law. His duty thereunder 
continued and existed at the time of the rendering of the alleged 
salvage service. That service was in the Une of his duty, and upon 
no principle can be comprehended within the law of salvage. The 
decree appealed from will be alfirmed. 



THE ARCTIC. 

CORNWALL, et al. v. THE AROTIO. 

(District Court, N. D. New York. July 18, 1896.) 

Maritime Liens — Advances for Wages. 

Oae who, in the home port, advances money on the order of the master 
and the crédit of the vessel, to pay mariners' wages, and thereby pre- 
vents the filing of a libel, and enables the vessel to proceed on her voy- 
age, is subrogated to the rights of the mariners, and acquires a lien of 
the same rank. 

This was a libel in rem by Cornwall Bros, and Walter Fox for ma- 
terials furnished to the steam barge Arctic and for money advauced 
by libelants upon the order of her master to pay the wages of the 
crew of the Arctic while lying at her home port, Alexandria Bay, 
New York, within the Northern district of New York. The answers 
dispute so much of the claim of Cornwall Bros, as relates to the pay- 
ment of the wages of the crew — in ail |61.38 — and the entire claim of 
Fox, $78.50. The respondent insista that the said sums were ad- 
vanced upon the crédit of the owner and master and not upon the 
crédit of the barge, which was at her home port, and that the libel- 
ants acquired no lien therefor upon the barge. 

Anson Harder, for libelants. 
William J. Kernan, for respondent. 

COXE, District Judge. The facts are undisputed. The sums in 
controversy were advauced to pay mariners' wages upon the order 



602 75 FEDERAL REPORTER. 

of the master and crédit of the barge. In the case of Fox the 
engineer was about to flle a libel for his wages when Fox advanced 
the necessary sum, thus enabling the barge to proceed on her voyage. 
Marinera hâve always been regarded as under the spécial protection 
of the court. They are given a lien of the highest character for their 
wages by the law maritime, — a lien which takes precedence of nearly 
every other. The law seems to be well settled that, where money 
is advanced in circumstances like the présent, the lender is subro- 
gated to the rights of the lien holder and acquires a privilège of equal 
rank with the one which secured the debt which his money has ad- 
justed. The Guiding Star, 9 Fed. 521, affirmed 18 Fed. 263; The 
Thomas Sherlock, 22 Fed. 253; The New Idea, 60 Fed. 294; The 
Dora, 34 Fed. 349; The Emily Souder, 17 Wall. 666; The William M. 
Hoagj 69 Fed. 742. It follows that the libelants are entitled to 
decrees for the amount of their respective daims with interest and 
costs. 



THE ALAMO. 

LEWIS V. ATCHISON. 

(Circuit Court of Appeals, Pifth Circuit. June 9, 1896.) 

No. 492. 

1. Salvage Services— Stranding on Cokal Reef— Degkee of Dakger. 

A steamer stranded upon one of the Florida coral reefs is always to be 
consldered as In a position of danger, as she Is llable to go to pièces on 
the rocks upon the rlslng of the wind. 

2. Same — Amount of Compensation. 

Where a large steamer Went fast aground on Maryland shoals (beiug 
part of the Florida coral reefs, 15 miles from the port of Key West), in 
such a position that she could only be taken off Into the interior of the 
reef, and was got ofC and plloted out of the reef, unlnjured, after some 
24 hours' labor, through the ald of a tug and several sailing vessels under 
the charge of licensed wreckers, held, that an award of $15,000, upon a 
valuatloh of $500,000, was not excessive, and would not be reduced on 
appeal; It appearlng that six loads of cargo, admeasuring some 300 tons, 
were taken out during a wind of from 15 to 18 miles an hour, with con- 
sidérable danger both to the salving vessels, and to the lives of their 
crews. 

Appeal from the District Court of the United States for the 
Southern District of Florida. 

This was a libel in rem by Alfred Atchison against the steamship 
Alamo and cargo (James F. Lewis, claimant) to recover compen- 
sation for salvage services. The district court awarded the sum of 
$15,000 to the salvors, and the claimant has appealed. 

W. Mynderse, for appellant. 

John D. Eouse and Wm. Grant, for appellee. 

Before PARDEE and McCOEMICK, Circuit Judges, and SPEER, 
District Judge. 

SPEER, District Judge. The facts in this case are quite fairly 
and sufïiciently set out in the opinion of Judge Locke, of the 
Southern district of Florida, which is as follows: 
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"This steamship, bound Irom New York to Galveston, via Key West, with 
a large and valuable cargo, went ashore od Maryland shoals, a part of the 
Florlda reef, about 15 miles from the port of Key West, at about 2 o'clock 
p. m., the 22d of January, 1896. She was going about twelve knots an hour, 
and, although the tlde had been falling about two hours, she was driven 
hard ashore, as the subséquent history of the case shows. She went nearly 
upon the highest crest or ridge of an outside reef, but In such a manner that 
she could only back off into water inslde of the reef, and not into the open 
and clear navigation. The libelants, ail licensed wreckers of this district, 
with one steam tug and several sailing vessels, went to her assistance, reach- 
ing there early in the evening, and thelr services were accepte^ upon the 
understanding that the compensation was to be determined by the underwrlt- 
ers when they got the vessel off. Findlng a shoal with but llttle depth of 
water, off the starboard side aft, to prevent the ship swinging against it the 
libelants carried ont three anchois, — one of 900 pounds, and one of 500 backed 
by one of 400 from the port quarter,— which they made fast. ïhey continued 
tugging with the tug for two or three hours every high water, and lightened 
the steamship by taking out seven loads of cargo, about three hundred tons 
measurement, until the thlrd high tide, Friday morning, the 24th, she was 
gotten ofC into deep water, where she was anchored. She then being inside 
the reef and shoals, her head was towed around into the proper direction, 
and she piloted by followlng the tug out into open water. She was entlrely 
unlnjured, and able to carry on her cargo with no loss, nor any more damage 
than was caused by the dropping of one case into the water from the slings 
while discharging. The only questions of fact upon which there is any ma- 
terial différence of testimony are concernlng the depth of water, the charac- 
ter of the bottom, and the force of the wind and sea at the time. Upon 
thèse questions the testimony of the libelants différa somewhat from the 
testimony of the master of the steamship, the only witness for the claimants. 
The testimony of the libelants shows that, although the weather was fairly 
pleasant at the tlme the service eommenced, yet the wind increased mate- 
rJally until Thursday, when there was a high wind and high sea. The master 
says the weather was fine, but that there was a fresh breeze, 15 or 16 miles 
an hour; there was more or less swell at the tlme. Capt. Hand, of the reve- 
nue cutter, went there to tender his assistance, but found that it was not 
the right tlme of the tide when he arrived; and he did not see fit to remain 
until the next high tide, although it could hâve been but a short time, as he 
was there at 11:50, and it was high tide at not far from 1. He says his log 
showed a relative force of wind of 6 upon a scale running from to 10, from 
a calm to a hurricane; that there was quite a heavy sea setting in from 
the S. S. E., through the channel, and across the shoal, and around the 
steamer. The schooner alongside the steamship was pitching and laboring 
conslderably. He thought it dangerous for vessels to go alongside the 
Alamo; that the sea was breaking fore and aft of her, and the vessel 
alongside could get no lee. The revenue cutter had taken Mr. Sothwiek, 
the agent of the line résident at Key West, to the steamer; but it was too 
rough for him to go aboard, and he returned without doing so. The ob- 
server of the weather bureau says the highest velocity of the wind at Key 
West at any time the vessel was ashore was 18 miles an hour. To one un- 
accustomed to measure or estimate the force of the wind and sea from the 
velocity as shown by the instruments in use by the weather bureau, the 
number of miles given represents a vague and undetermined force. Since 
the hearing of this case, I hâve had an opportunity to observe, and hâve 
taken particular notice of, the force of the wind. and the aniount of sea 
caused, even in the harbor of Key West, with a south wind at 18 miles an 
hour, as shown by the weather bureau; and I am satlsfied that upon a crest 
of an outside reef, where the bottom eomes up suddenly from 14% fathoms 
ln,to 10, 12, and 15 f eet, exposed to the f uU sweep of the sea, there must hav*' 
been sufflcient wind and sea, with the wind but 18 miles an hour, to justlfy 
the use of evei-y term used by the salvors or Capt. Hand in describing it. To 
one on board the steamship lying hard and fast upon the bottom, unquestion- 
ably, it seemed and appeared as fine weather, and nothing but a stiff breeze; 
but I consider that it was suflicient to explain the amount of damage done 
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the salvors' vessels, and show that to them It was, to a certain estent, peril- 
ous and dangerous to go alongside the ship and take cargo. For the two 
days foUowing the freeing of the vessel from the bottom, the wind Inereased. 
The next day It was 23 miles, and the next 43 miles, an hour. The bottom 
upon which the vessel was lying has been testifled to by the libelants, who, 
as wreckers, are familiar with every portion of the reef, as rough, rocky 
bottom. The master of the steamer found sand on his lead, and says that 
the propeller dug a hole In the sand, and threw it up alongside the vessel, 
and the ehart makes the bottom inside of the crest of the reef sand. The for- 
mation of ail reefs and shoals along the Florida reef is undoubtedly coral 
rock, rough and broken for the most part, but with the hollows and the 
spaces baek of the outlying reefs fllled and covered with sand to a greater 
or less degree. There was probably sand upon the reef in this place, but 
it cannot be accepted that this was a sand bar upon which a vessel could lie 
with safety. The testimony regarding a shoal off the starboard quarter is 
given by a witness of whom I hâve personal knowledge, and in whom I hâve 
the most implicit confidence, and there is no doubt in my mind but that 
there was one there. 

"The testimony in behalf of the libelants shows that they found but 12 and 
13 feet of water forward under the ship about 11 o'clock, the nlght of going 
ashore, about two hours before hlgh water, while the testimony of the master 
shows from 14 forward to 16 aft, with about half tlde,— as much as she was 
drawing before going ashore, according to his statements. Subséquent 
events show that after she had been lightened of 110 tons of water ballast, 
in addition to the cargo taken out, it was impossible to get her afloat until 
the third high tlde. This satlsfies me that she must hâve been driven up 
into considérable less water in going ashore than she was drawing when 
afloat. In regard to the weight of the cargo taken out by the salvors, the 
master says that it was estimated by experts in Galveston at 60 tons. There 
is nothing that glves validity to sueh estimate, or removes from It the char- 
acter of hearsay évidence, or makes it admissible, and it certalnly leaves the 
question open for considération. The testimony shows that 2,548 packages 
were returned from the salving vessels on board the ship. The character of 
the cargo is testifled to as being 'sugar, potatoes, oll, iron, whisky, llquors, 
coffee, rice, and just the heaviest stufC we could flnd.' In the light of this 
testimony, I cannot accept the conclusion that the packages weighed less 
than an average of 50 pounds apieee, and that there was but 60 tons taken 
out, although some experts may hâve so estimated. But it is not necessary 
to review more fully the mlnutiae of the services rendered. The propertj' 
was in péril, the risks assumed unusual, the services needed, and everything 
done that was necessary, and was perfeetly successful. It Is impossible to 
détermine just how mUch force the tug Childs exerted, or what proportion 
of the foi"ce required to float the ship was furnished by her, or just how many 
inches the vessel was lightened by the cargo removed. The expérience of 
twenty-five years in constant contact with, and study of losses on, the Florida 
reef, satlsfies me that at no time caa a large steamer, heavily ladon, resting 
upon one of its exposed points or reefs, be considered out of danger. In too 
many cases hâve apparent safety, and the prospect of an early and °asy 
relief, misled masters to thelr sorrow. The master of this steamshlp might 
possibly hâve jettisoned a huudred or so tons of coal, and floated her off, 
but the questions of the time it would hâve taken; the fact that the coal 
could not hâve been taken from the forward part of the vessel, as the cargo 
was; whether by that time she might not hâve been resting upon the shoal 
under the starboard quarter; the fact that when afloat she would still hâve 
been within the reef, with the same uncertain current that set her there',— 
sll together make the final extrication unaided so problematical that no care- 
ful owner, if présent, would hâve assumed the rlsk for a small percentage of 
the value involved. The Leona, the ship of the same Une that was expected 
within the next three days, might bave arrived; but, in order to bave been 
of any service, she would hâve been compelled to come inside the reefs her- 
self, and encounter unusual dangers. There can be no question but that the 
ship and cargo were exposed to unusual risks and péril, and that the salvor 
vessels encountered dangers and took risks far greater than ordinary navi- 
gation. 
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•'It is true that the ship was but 15 miles from the port of Key West, and 
this fact has been commented upon as a matter of great Importance to in- 
duce a low salvage; but, as far as being in a condition of safety or danger, 
she might as well liave been on Freuch, Concli, or Pickles reef. Fifteen 
miles from any of our large seaports, Boston, New York, Philadelpliia, Balti- 
more, or Norfolk, is really wlthin the protection of a partial liarbor, and tlae 
opportunity to procure aid from sucb a port is unlimited; but hero the point 
upon which the ship rested was as tuUy exposed as if it had been a hundred 
miles distant, and the means of assistance at the port of Key West were 
exhausted wlien the salvors who came to her aid offered themselves. Had 
it been necessary to land much of the cargo, as it has been occasionally, then 
the proximity of the port would hâve been of advantage to the salvors; but, 
as it was, the péril was just as great, and the service just as valuable, a& 
if it had been at a greater distance. The want of flxed and determined rules 
for avi^arding salvage compensation has been frequently remarked and com- 
mented upon by ail judges called upon to décide such cases. AU courts cite, 
and endeavor to follow, the same weli-established princlples, yet there is no 
class of cases where the results are examined with less satisfaction. And 
yet, although each case is disposed of upon its own particular merits, when- 
ever the discrétion of the court can be guided by considérations aud estimâtes 
which hâve entered Into a line of décisions, with facts nearly similar, I con- 
sider it the duty of the judge to recognize such décisions and précédents, as 
in any other class of cases. In the case of The Neto and Cargo, 15 Fed. 
819, I hâve reviewed briefly several of the cases where steamships liad been 
relieved from the bottom by the wreckers of this district, and salvage de- 
creed. In that case it was remarked that salvage services rendered in dif- 
férent localities are apt to be diverse in their nature; and, wlien causes can 
be selected from the same district, it may not be amiss to accept sugges- 
tions, and follow as near as may be the précédents established. The gên- 
erai principle that salvage is a bonus or gratuity to encourage services 
of like aature in behalf of commerce is accepted by ail admiralty courts; 
but wlthin this district there has always been an additional principle recog- 
nized by congressional législation and judlcial décisions, namely, that it is 
for the benefit of commerce to keep and encourage a class of vessels and sal- 
vors within this district, licensed and recognized as such, which are amenable 
to the rules of wrecking established by the court. Por nearly sixty years 
this condition of things has existed, and the interests of commerce hâve been 
recognized and protected, and millions of dollars' worth of property saved, 
much of which, without the présence of this or a similar class of salvors, 
would hâve been lost. The extent of the wrecking grounds along the reef 
from Tortugas to Cape Florida, a distance of about two hundred miles, any 
portion of which may be at any time a scène of disaster; the lack of means 
for conveying speedy information, there being no telegraph communication; 
and the importance of immédiate assistance when a vessel is once upon the 
exposed portion of the reef, — hâve rendered the modem means of wrecking 
(a large and expensive accumulation of outfit and appliances at a commer- 
cial center) unfitted for this locality; and although wrecking tugs, with 
extensive outflts, were for some years stationed within the district, it was as- 
eertained that the character of the aid required was a lighter and less 
expensive class of vessels, scattered more generally the entire length of the 
reef, and the saving of the property has been for twenty years left to the 
regular licensed résident wreckers. The protection to navigation by the in- 
erease of lights, buoys, and beacons along the reef, as well as the much larger 
proportion of commerce being carried on by regular Unes of steamships, hâve 
dlminished the number of wrecks, and compelled many of the licensed wreck- 
ing vessels to resort to additional means, which do not take them away from 
the reef and wrecking grounds, to aid them in gaining a precarious living. * 
Many hâve therefore joined to wrecking, turtling, sponging, or fishing, or 
freighting between Key West and the upper key s, or Miami, along the reef, 
as appears in the testimony in this case. But the reef remains, with its 
dangerous shoals and its irregular and uncertain currents, and it is neces- 
sary that there should be some one ready to aid vessels in distress; and the 
licensed wreckers, although, from necessity, reaorting to other means for a 
partial support, stlll largely dépend upon wrecking, and hold themselves in 
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readiness to assist vessels in distress, and to comply wlth the rules govemlng 
wrecklng. 

"The cases of salvage adjudicated In thls district are not, tlierefore, gener- 
ally separate, Individual cases, wliere the accidentai, volunteer salvor geta 
a bonus and gratuity, in addition to hls ordlnary means of livellhood, for but 
a few hours' interférence with hls regular occupation. They are cases of 
the same vessels and the same m en appearing, year after year, looking, not 
for the bonus for a few hours' labor in a particular case, but for a compensa- 
tion, as far as a reasonable allowance can repay them, for weelîs, and per- 
haps months, that they held themselves In readiness at any tlme to go to the 
aid of property in distress. They hâve also, In justice, a rlght to ask from 
commerce some compensation for labor in cases in which, under the rules 
by vphich they hold their licen'ses, they hâve exerted themselves unsuccess- 
fully to save property, or perhaps where, if successf ul, the small value of the 
property has not permitted a payment for even their labor. In this case are 
found several of the same vessels, and many of the men, who in the cases 
of the Oxford, the Earl King, the Slobadna, and other wrecks, rendered 
valuable service in saving property, but on account of Its Insufflclent value, 
or the clrcumstances of great labor and hardship, did not receive ordlnary 
wages for laboring night and day, in and under water, under clrcumstances 
of the greatest discomfort and exposure, although there was the utmost lib- 
erality In decreelng salvage that the values would allow. It has therefore 
never been consldered, in this district, that, In order to entitle a regular 
licensed wrecker to such a bonus or gratuity as Is contemplated by salvage 
avs'ards, he must prove an heroie risking of llfe and property, or that, had it 
not been for him, the saved property would hâve unquestlonably been lost. 
Property In a peirilous position, and readiness to assist, and an honest effort 
to do ail that the clrcumstances required and hls powers enabled him to 
accomplish, hâve been consldered sufficient, and the measure of success, the 
actual service rendered, and the amount assisted hâve determined his com- 
pensation. The course, I consider, has only been falrly compensatory, If even 
so, to the wreckers, and not unreasonably burdensome to commerce, or the 
property saved. Frequently It has been the case that in long-contlnued serv- 
ice, or where it has happened that the flnal demand for men and vessels 
might be unusually large, more assistance has been accepted than was actu- 
ally required, but In no such case has the ordlnary or usual rate of salvage 
been Increased on that account. The salyors in one case hâve shared their 
earnings with those who in precedlng or subséquent cases had shared, or 
would share, their earnings wlth them. The reasons induce me to give an 
amount in this case that might, perhaps, in some other districts, be consldered 
unusually large; but I do not consider the time has arrived when the par- 
ticular character and claims of the licensed wreckers, within reasonable 
bounds, should be ignored. When salvages are awarded upon large values, 
a fixed amount is usually given, but a salvage compensation may as well 
be computed by a percentage, as commissions, Insurance, or other busi- 
ness charges. The average rate per cent, of salvage pald In the numerous 
cases cited In the case of The Neto and Cargo, 15 Fed. 819, whlch comprise 
the most important of tl»ose in which assistance was rendered to steamships 
for many years, was about 13% per cent; but this case la one where the 
value Is large, with comparatively little labor, and a small percentage wlU 
give a falrly libéral compensation, and not be unreasonably large nor bur- 
densome to the property. The agreed value of the property salved being 
$515,000 the district court will fLx the sum of $15,000 as compensation for 
the salvage services rendered." 

From this judgment, and the decree entered thereon, an appeaJ 
was taken. It is, in the outset, stated that the services of the li- 
bêlant were salvage services. The suprême court, in the case ol 
Cope V. Dry-Dock Co., 119 U. S. 625, 7 Sup. Ot. 336, and Sir John 
Nicholl, in The Olifton, 3 Hagg. Adm. 118, and other authorities 
and several distinguished writers, hâve afforded définitions of salv- 
age services, and the amount of importance to be attached to the 
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varions éléments in which they may be subdivided. Sir William R. 
Kennedy, one of the judges of the queen's bench division, in his 
récent work on the Lsiw of Civil Salvage, remarks: 

"Some clrcumstances are always material for considération, and thèse hâve 
been ascertalned by expérience, and the court has for Its guidance a long 
course of judiclal décisions to assist it In coming to a proper conclusion in 
each particular case. Thèse material circumstances, whleh Dr. Lushington, 
in his judginent in The Charlotte, 3 W. Rob. Adm. 68, 71, calls 'the many 
and divers ingrédients of the salvage service,' it is necessary now to consider 
In détail. Thèse may be classifled as foUows: (a) As regards the thing 
salved: (1) The degree of danger to human life. (2) The degree of danger 
to property. (3) The value of the property salved. (b) As regards the 
salvors: (4) The degree of danger to human life. (.5) Their skill and con- 
duet. (6) The value of the property employed in the salvage service. (7) 
The danger to vehich the property is exposed. (8) The time and labor ex- 
pended in the performance of the salvage service. (9) Eesponsibilities in- 
curred In the performance of the salvage service, such, e. g., as risk to the 
Insurance, and Uability to passengers or f reighters through déviation or delay. 
(10) A loss or expense Incurred in the performance of the salvage service, 
such, e. g., as détention, loss of profitable trade, or repalr of damage caused 
to shlps, boats, or gear." 

TJpon this subdivision, Mr. Justice Kennedy makes an observa- 
tion similar to that made in the suprême court in the case of Cope 
v. Dry-Dock Oo., supra, as follows: 

"Where ail or many of thèse éléments are found to exlst, or some of them 
are found to exlst In a hlgh degree, a large reward Is glven. Where fev? of 
them are found, or where they are présent only In a low degree, the salvage 
rémunération awarded Is comparatlvely small." Kenn. Olv. Salv. 119." 

When we apply this acknowledged law of salvage to the facts 
of the case before us, there will appear little, if any, reason to dis- 
turb the judgment of the district court. The danger to human life 
was not inconsiderable. The Alamo was aground on one of the 
Florida coral reefs, which for several centuries hâve been regarded 
as dangerous to navigation in those waters. She had penetrated an 
interval in the coral formation, and vras resting on its shoreward 
slope, which was exposed to the unimpeded force of the Atlantic. 
The wind was strong, and had she remained aground she would 
hâve experienced a gale blowing 43 miles an hour. No mariner will 
doubt that, but for her prompt delivery from her dangerous situa- 
tion, she might hâve broken to pièces in a very few hours, with a 
total loss of ship and cargo. It was stated in the argument that on 
any other part of the coast her condition would hâve been treated 
as one of trivial importance in navigation. This is scarcely justifi- 
able. An iron steamship, heavily laden, ashore anywhere on the 
Atlantic coast, is in very great péril, and she is probably in greater 
péril on the coral formation of Florida than elsewhere. In the 
sands extending from the neighborhood of the Tybee inlet to the 
capes of Virginia, the danger is that she will become rapidly buried 
in the sand, and ûnally sink out of sight, without hope of rescue. 
On the Florida reefs the danger is that the stranded vessel will 
rapidly break to pièces, and the master who fails to recognize the 
imminent danger of the vessel when aground from 24 to 48 hours is 
guUty of temerity not belonging to a prudent and reasonable navi- 



608 75 FEDERAL REPORTER. 

gator. But it is said the Alamo was not on the coral formation, 
but was on the sand, because the turning of her propeller worked a 
hole in the sand some 20 f eet deep. A suflficient reply to this is that 
the eridence was undisputed, and the district judge, on hearing the 
witnesses, found the fact to be as stated in the libel. It is, more- 
over, true that there are deposits of sand in immédiate proximity 
to the coral rock, and we can therefore reconcile our minds to the 
conflict between the testimony for the steamer and the libelant with- 
eut imputing perjury to either. If the ship had gone to pièces, as 
was not unlikely, the crew would hâve been in great danger. As 
regards the salvors, the danger to human life was constantly prés- 
ent. With wind estimated anywhere from 40 to 48 miles an hour, 
they were compelled, on the océan, to approach a vessel aground, in 
their small, fragile craft. Eyery seaman knows how difflcult is this 
duty, and how easy it is for the waves to shiver such boats against 
the vessel, which contingency ia as dangerous as a rock in midocean, 
and that such skill in conducting this M^as remarkable. Thèse men 
are probably quite as expert in the management of their small saU- 
ing crafts as any other toilers of the sea, and the value of the numer- 
ous schooners and the tUgboats is, in the aggregate, quite considér- 
able. Several of thèse vessels were injured, and might hâve been 
destroyed but for the skill with which they were managed. The 
time and labor of the salvage service were not great, but this was 
due to the remarkable skill and daring of the salvors. The charges 
to the Alamo by the salvage service was due to the great values in the 
steamer and her cargo which were so successfuUy relieved from im- 
minent péril, This amounted to about $515,000. This was agreed 
upon, and the agreement is in the record. It may be possible that, if 
the case had been originally submitted to us, we would not hâve 
allowed salvage in amount quite so large as that given by the dis- 
trict judge, although it is by no means so extravagant as to shock 
the conscience of the court; and, under the circumstances, we see 
no good reason Avhy it should be reduced. It appears from the 
record that the claimant of the Alamo was required to deposit In 
the subtreasury of New York |6ô,000 in cash, in order to secure 
the demands of the libelants, and to procure the release of the 
steamship. This was, under the circumstances, an exorbitant re- 
quirement, and, if the évidence in the record had afforded the data 
by which we could hâve ascertained the cost to the claimant of 
securing so large a deposit in cash, we would hâve attempted to 
reduce the amount of salvage in such a sum as would be fairly pro- 
portionate between this deposit and what would hâve been proper 
and reasonable security under the circumstances. The decree of 
the district court is afiirmed. 
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EARL V. SODTHERN PAO. CO. et al. 

(Circuit Court, N. D. Caiifornia. August 17, 1896.) 

No. 12,191. 

1. Fedbrai. Codbts— Jurisdiction in Patent Cases— Résidence dp Défend- 
ant. 

Tlie provision in the judlciary act of 1887-88, requiring suita to be 
brouglit in tlie district whereof tlie delendant is an inliabitant, does not 
apply to patent suits, wiietlier tlie défendant is a corporation or an in- 
dividual, and either may be sued wherever valid service can be liad. In 
re Holiorst, 14 Sup. Ct. 221, 150 U. S. 659; In re Keasbey & Mattison Oo., 
16 Sup. et. 273, 160 U. S. 221, foUowed. 

3. Patent Soits— Pkeliminar-ï Injunction— Epfbct of Prior Adjudications. 
Upon a motion for a preliminary injunction in a patent suit, a prior final 
adjudication in the same circuit, sustalning the patent, after earnest con- 
test, whether In equity or at iaw on the verdict of a jury, is concluslve on 
that question, unless new évidence is presented, of such a conclusive 
character that if introduced in the former case It probably would hâve 
led to a différent resuit. The burden is on the défendant to establish this, 
and every reasonable doubt must be resolved against him. Edison Elec- 
tric Light Co. V. Electric Manuf'g Co., 57 Ped. 616, etc. 

TMs is a bill in equity brought by Edwin T. Earl against tlie 
Southern Paciflc Company and Kobert Grabam and others for al- 
leged infringement of letters patent numbered 465,615, issued De 
oember 22, 1891, and reissued letters patent numbered 11,324, dated 
April 19, 1893, for a ventilator and combined ventilator and re- 
frigerator car. The cause was heard upon a motion for a pre- 
liminary injunction, and upon motions to dismiss, as against the 
Southern Paciflc Company and Kobert Graham for want of juris- 
diction, on the ground that they are not inhabitants of the Northern 
district of Caiifornia. 

John H. Miller (John L. Boone, of counsel), for complainant. 
Wheaton, Kalloch & Kierce (L. L. Coburn and E. S. Pillsbury, of 
counsel), for Robert Graham. 
J. E. Foulds (E. S. Pillsbury, of counsel), for Southern Paciflc Co. 

MORROW, District Judge (after stating the facts). The patent 
in this suit was involved in an action at Iaw in this court wherein 
Edwin T. Earl, the complainant herein, was the plaintiiï, and Eob- 
ert Graham, one of the défendants herein, was the défendant. That 
action was brought on for trial in March last, and resulted in a 
verdict and judgment in favor of the plaintiff, and against the de- 
fendant. The plaintiff thereupon brought this action to restrain 
the défendants from making, using, and selling any cars or ven- 
tilators containing the patented invention. The bill charges that 
the défendants in the Northern district of Caiifornia hâve jointly 
used large numbers of cars containing and embracing the invention 
described and patented in and by said reissued letters patent, and 
the claims thereof numbered 3, 4, 5, 7, and 8, and hâve infringed 
upon the exclusive rights secured to the complainant by the said 
claims, and that the défendants are now using said cars contain- 
v.75F.no.7— 39 
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ing said patented invention, and threaten to continue using them. 
The bill further charges that the Southern Pacific Company is a 
railway corporation engaged in transporting and hauling for hire 
the cars containing thé sâid patented invention, and in operating 
and manipulating the ventilators while hauling said cars. The South- 
ern Pacific Company has appeared specially for the purpose of ob- 
jècting to the jurisdiction of the court, and moves to dismiss the 
bilI of compiaint on the ground that the court has np jurisdiction 
of the person of said défendant, in that it appears upon the face 
of the bill that the défendant is a corporation organized and exist- 
ing under the laws of the state of Kentucky, and is therefore an 
inhabitant of the state of Kentucky, and not an inhabitant of the 
Northern district of California. The motion is based upon the 
provisions of the act of March 3, 1887, as corrected by the act of 
August 13, 1888 (25 Stat. 433). The act provides : 

"But no person shall be arreeted In one district for trial In another in any 
civil action before a circuit or district court; and no civil suit sball be 
brougbt before elther of said courts against any person by any original 
process or proceedlng in any other district than that whereof be is an Inhab- 
itant." 

The suprême court has held that under this act a corporation 
incorporated in one state only, and doing business in another state, 
is not thereby liable to be sued in a circuit court of the United 
States held in the latter state. Southern Pac, Co. v. Denton, 146 
U. S. 202, 13 Sup. et. 44. But it has also been held that this ex- 
emption doea not apply to an alien or a foreign corporation sued 
hère, and especially in a suit for the infringement of a patent right, 
exclusive jurisdiction of which is conferred upon the circuit court 
by the flfth subdivision of section 711 of the Eevised Statutes, and 
jurisdiction of the défendant may be obtained in any district where 
a valid service can be made on the défendant. In re Hohorst, 150 
U. S. 659, 14 Sup. et. 221; In re Keasbey & Mattison Co., 160 U. 
S. 221, 16 Sup. et. 273; Smith v. Manufacturing Co., 67 Fed. 801; 
Button Works v. Wade, 72 Fed. 298. The motion of the Southern 
Pacific Company to dismiss the action as against that corporation 
will therefore be denied. 

The défendant Graham also objects to the jurisdiction of the 
court on the ground that he is not an inhabitant of the Northern 
district of California. He was a défendant in the original action 
at law in this court, and he submitted to the jurisdiction of the 
court without objection on this ground, and a judgment was ren- 
dered against him. The présent action is based upon alleged in- 
frinfements in this district, and the défendant was personally 
served in this district. This is suflBcient to give jurisdiction in 
this case. Aside from this, the same reasons upon which the mo- 
tion of the Southern Pacific Company to dismiss has been denied 
are applicable to the défendant Graham. Button Works v. Wade, 
supra. 

We come now to the question whether, on the showing made upon 
the order to show cause, the complainant is entitled to a preliminary 
injunction. The right to such an injunction is based upon the prior 
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adjudication in tàe action at law. The gênerai rule on tkis subject 
is stated in Eob. Pat. § 1181, as follows: 

"A judgment In the circuit court of ttiii same circuit, sustainlng the patent 
between tlie same parties and upon ttie same Issues, is sufllcient évidence of 
its validity for ttie purposes of a sul^sequent injunction." 

See, also, section 1184, and the following authorities : Putnam 
V. Bottle-Stopper Co., 38 Ped. 234; Heysinger v. Rouss, 40 Fed. 584; 
Eagle Manuf'g Co. v. David Bradley Manuf g Co., 50 Fed. 193; Edi- 
son Electric Light Co. v. Beacon Vacuum Pump & Electrical Co., 
54 Fed. 687; Macbeth v. Glass Co., Id. 173; Edison Electric Light 
Co. V. Electric Manuf'g Co., 57 Fed. 616; Id., 10 0. C. A. 106, 61 
Fed. 834; Woodard v. Stamping Co., 68 Fed. 717; Johnson Steel 
Street Rail Co. v. William Wharton, Jr., & Co., 152 U. S. 252, 257, 
14 Sup. et. 608. In Edison Electric Light Co. v. Beacon Vacuum 
Pump & Electrical Co., supra, Coït, J., used the following language: 

"The gênerai rule is that where the validity of a patent has been sustained 
by a prior adjudication, and especially after a long, arduous, and expensive 
litigation, the only question open on motion for a preliminary Injunction in a 
subséquent suit against another défendant is the question of infringement, 
the considération of other défenses being postponed until final hearing. 
Brush Electric Oo. v. Accumulator Co., 50 Fed. 833; Robertson v. Hill, 6 
Fish Pat. Cas. 465, Fed. Cas. No. Il,9ii5; Cary v. Spring-Bed Co , 27 lH'ed.299; 
Coburn v. Clark, 16 Fed. 804; Manufacturing Oo. v. Hickok, 20 Fed. 116; 
Green v. French, 4 Ban, & A. 169, Fed. Cas. No. 5,757; Blanchard v. Eeeves, 
1 Fish. Pat. Cas. 108, Fed. Cas. No. 1,515; Goodyear v: Eust, 6 Blatchf. 229, 
Fed. Cas. No. 5,584; Cary v. Manufacturing Co., 24 Fed 141; Manufactur- 
ing Co. V. WoodrufC, 5 BIss. 444, Fed. Cas. No. 12,868; Manufacturing 
Co. v. White, 1 McCrary, 155, 1 Fed. 604; Putnam v. Bottle-Stopper Co., 
38 Fed. 234; Consolidated Bunging Apparatus Co. v. Peter Schoenhofen Brew- 
ing Co., 28 Fed. 428; Newall v. Wilson, 2 De Gex, M. & G. 282; Davenport v. 
Jepson, 4 De Gex, F. & J. 440; Bovill v. Goodier, 35 Beav. 427. The only ex- 
ception to this gênerai rule seems to be where the new évidence is of such a 
conclusive character that, if it had been introduced in the former case, it 
probably would hâve led to a différent conclusion. The burden Is on the de- 
fendant to establish this, and every reasonable doubt must be resolved 
against him. Ladd v. Cameron, 25 Fed. 37; Cantrell v. Wallick, 117 U. S. 
(589, 6 Sup. et. 970; Winans v. Eaton, 1 Fish. Pat. Cas. 181, Fed. Cas. No. 
17,861; Machine Co. v. Adams, 3 Ban. & A. 96, Ped. Cas. No 752; Spring Co. 
V. Hall, 37 Fed. 691; Lockwood v. Faber, 27 Fed. 63; Glaenzer v. Wlederer, 
33 Fed. 583; Cary v. Spring-Bed Co., 26 Fed. 38." 

In the case of Edison Electric Light Co. v. Electric Manuf'g Co., 
supra, Seaman, J,, sitting in the circuit court, adopted the rule laid 
down by Judge Coït, and said : 

"The décisions and text-books agrée upon the gênerai rule stated in the 
opinion of Judge Coït (54 Fed. 679),— that an adjudication of the validity 
of his patent, after bona fide contest, and especially after long and expensive 
litigation, entitles the complalnant to a preliminary injunction in a suit 
against other infringers, and that the only question open upon his motion 
therefor is that of actual infringement by the défendant of the claim so ad- 
judged valid. Other défenses are then reserved to final hearing, and in 
junction issues as of course in the same court, and by comity in other courts. 
One exception to this rule is sometimes allowed, and that is where there 
is clear showing of a merltorlous défense which was not before the court in 
the original suit, and whlch, had it entered into considération, would probablj 
hâve defeatod the patent or claim. * ♦ * The question hère is whether 
there is such clear showing of merit for this claim now asserted that the 
défendants should be relleved from the gênerai rule by denylng in their case 
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tlie usual injunctional order, and the primary Inquiry fs, what must be the 
measure of proof demanded ? Must it be of the quality and quantity required 
to defeat the patent at final hearing,— 'clear, convinclng, and beyond rea- 
Bonable doubt,' as held by Judge Oolt,— or wUl It sufflce, for déniai of the 
motion, that It shows 'a défense whicli puts the case in doubt,' as held by 
Judge Hallett? It is clear that the presumptions must be in favor of the 
patent, and that it cannot be overthrown by a mère doubt. I think the true 
test for proof upon the motion is that it shall be sufficient to raise a pre- 
sumption that it would hâve defeated the patent, had it been produced at the 
trial. This would demand at least the full measure required to overcome 
the presumptire force of the patent, and that every reasonable doubt be 
resolved against the défense hère, as It would be there, as held by Judge 
Oolt. la the eyes of the law, at this stage the eomplainants stand upon their 
rights, with thelr letters patent eonfirmed after arduous contests, and en- 
titled to preliminary injunctions against infringers; and the défendants must 
place themselves entlrely within the exception to the rule, if they invoke 
the privilèges of that exception, and would deprive the eomplainants of the 
fruits of thelr hard-earned victorles." 

This case having been affîrmed in tlie circuit court of appeals 
for tlie Seventli circuit (10 C. G. A. 106, 61 Fed. 834), the views of 
Judge Seaman upon this question are therefore of high authority. In 
Woodard v. Stamping Co., supra, it was held that the same weight 
should be given to a verdict and judgment at 'aw as is ordinarily ac- 
corded to a decree in equity at final hearing sustaining a patent, and 
that upon a motion for a preliminary injunction the presumption in 
favor of the validity of the patent arising froni the previous ad- 
judication should prevail. In my opinion, the défendants hâve not 
made such a showing as to bring them within the exception to the 
gênerai rule just stated. The motion for a preliminary injunction 
in favor of complainant will therefore be granted. 



SMITH V. MULLER et al. 
(Circuit Court, D. Delaware. August 13, 1896.) 

OO0HTS — JUKIBDICTION IN PaTENT CASBS— AppBALS PHOM COMMISSIONKr'S De- 

crsioif— Suit in Equitt — Interférence Cases. 

The act creating the court of appeals for the District of Oolumbia {Zl 
Stat. 434) provided, in section 9, that the new court should be vested with 
the jurisdiction, previously possessed by the suprême court of the dis- 
trict, to détermine appeals from the commissioner of patents, and, in ad- 
dition thereto, to hear appeals in interférence cases. Before this act 
appeals were allowed only in cases in which the commissioner had flnally 
rejected an ex parte application, and not in interférence cases. HeW, 
that this act placed the two kinds of cases on an equality, and that there- 
after the defeated party in an interférence case could not maintain a 
suit in equity to revise the commissioner's décision, under Rev. St. § 4915, 
until he had first taken an appeal to the court of appeals of the District. 

This suit was brought, under the provisions of Rev. St. § 4915, by 
Sydney Smith against Marie Muller and Thomas H. Savery, to revise 
the décision of the commissioner of patents in an interférence case. 

Hugh C. Brown and Gteo. S. Boutwell, for complainant. 
Howell S. England and Philipp, Munson & Phelps, for respond- 
ents. 
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WAIiES, District Judge. This suit is brought under the provi- 
sions of section 4915, Rev. St. The plaintiff claims to be the flrst 
inventer of a process for lining wood-pulp digesters, and flled bis 
application for a patent March 7, 1889. On April 26, 1890, Hermann 
Brungger, claiming to be the original inventer of the same or a 
similar process, flled three applications for patents. On April 14, 
1891, an interférence was declared by the commissioner of patents. 
After testimony had been taken and a hearing had before the ex- 
aminer of interférences, the claim of Brungger was sustained. On 
appeal to the board of examiners in chief , the décision in favor of 
Brungger was aflBrmed, and, on further appeal to the commissioner 
of patents, was approved, priority of invention being awarded to 
Brungger, and on October 4, 1892, letters patent were issued to 
Ferdinand Salomon, assignée of Brungger, numbered, respectively, 
483,826, 483,827, 483,828. A motion for a rehearing, flled by the 
pMntifl within the time allowed by law, was denied by the com- 
iiTipBioner on February 8, 1893. The plaintiff's bill, from which the 
iVrtvgoing statemeut of facts is taken, was flled January 24, 1895. 
Marie Muller is alleged to be the owner of the patents, and Thomas 
H. Savery is her authorized agent, 

The défendants, by their counsel, hâve demurred to the bill on 
several gi'ounds : (1) The bill does not aver that the plaintiff is the 
owner of the application said to hâve been flled by him in the pat- 
ent office on March 7, 1889. (2) The bill does not state that the 
plaintiff was the original, first, and sole inventer of the invention 
described and claimed by him. (3) The bill does not state that the 
said invention had not been in public use for more than two years 
prier to the flling of the application. (4) The bill does net state 
that the plaintiff had appealed to the court of appeals of the dis- 
trict of Celumbia from the décision of the commissioner of patents. 
(5) The bill was not flled within the period limited therefor by stat- 
ute. (6) The bill does not set eut or contain the application al- 
leged to hâve been flled in the patent office by the plaintiff on 
March 7, 1889, together with ail the actions or proceedings thereon. 
(7) That the testimony taken by the plaintiff, and the exhibit flled 
by him in said interférence, and referred to in said bill as flled 
therewith, hâve not been flled therewith. Objection is also made 
to the jurisdiction of the court, which, together with the fourth and 
fifth causes of demurrer, should more properly hâve been made by 
way of pleas m bar; but, as no exception was taken by plaintiff's 
counsel at the hearing, the objections may as well be considered in 
their présent form as in any other. 

This is a statutory proceeding, and is not subject to the strict 
rules of equity pleading. Jurisdiction is expressly given to the 
court to décide the question of priority of invention between the 
parties to the interférence case, provided they or their assignées are 
properly before the court. The facts set forth in the bill and in the 
exhibits therein referred to, if true, would entitle the plaintiff to a 
decree in his favor if he was, at the time of flling his bill, entitled 
to avail himself of the remedy provided by section 4915 ; and wheth- 
er or not he was so entitled is the only serions question rais'ed by 
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thé demurrer. The other grounds of demurrer are either purely 
technical or are untenable in fact. The plaintifiE sues as the origi- 
nal applicant for the patent, and the certifled copy of his applica- 
tion shows that he had complied with ail the preliminary require- 
ments of the patent law which gave him the right to be heard by 
the commissioner. His case went through the patent office in the 
regular manner, and was fully considered by the proper offlcers of 
that department. It «vas not necessary' for him to file vfith his 
bill copies of the testimony taken in the interférence proceedings. 
That could be done hereafter, and new testimony produced in ad- 
dition, if the case should come to a hearing in this court. As the 
lavsr stood on the 8th of February, 1893, when the commissioner of 
patents denied the plaintifiE's motion for a rehearing, — v?hich, it is 
olaimed, was the final action of the commissioner, — a defeated ap- 
plicant for a patent, except he was a party to an interférence case, 
had the right of appeal to the suprême court of the District of Co- 
lumbia (section 4911, Eev. St.); and if he was unsuccessful in that 
court he had a further remedy by an original bill in equity in any 
court having jurisdiction of the same, according to the provisions 
of section 4915. The sections referred to read as foUows: 

"Section 4911. If such party, except a party to an Interférence, is dissatls- 
fied with the décision of ttie commissioner, he may appeal to the suprême 
court of the District of Oolumbla, sitting In banc." 

"Section 4915. Whenever a patent on application is refused, either by the 
commissioner of patents or by the suprême court of the District of Oolumbia, 
upon appeal from the commissioner, the applicant may hâve remedy by bill 
In equity." 

The patent laws thus recognized two classes of cases: (1) In- 
tei'ference cases, in which the action of the commissioner was final, 
and from which no appeal could be taken; and (2) ex parte appli- 
cations for patents, in which the defeated party could appeal to 
the suprême court of the District of Columbia. A party belonging 
to the flrst class, if dissatisfied with the commissioner's décision, 
could at once file his bill in equity, as in an original suit, to dé- 
termine the question of priority of invention. Technically this was 
not an appeal, but substantially it was. A party of the second 
class, however, could not avail himself of the remedy afforded by a 
bill in equity until he had first appealed from the commissioner's 
décision to the suprême court of the District of Columbia. In other 
words, he must hâve exhausted ail the préviens remédies before he 
could try the experiment of the last one. Kirk v. Commissioner, 
37 0. G. 451; Butler v. Shaw, 21 Fed. 321-326. Such was the law 
and the construction given to its provisions down to April 3, 1893, 
when the act establishing a court of appeals for the District of 
Columbia went into effect. 27 Stat. 434. By section 9 of this 
act it is provided: 

"That tlie détermination of appeals from the décision of the commissioner 
of patents, now vested in the gênerai term of the suprême court of the Dis- 
trict of Columbia * * » shall hereafter be and the same is hereby vested 
in the court of appeals created by this act; and, in addition, any party ag- 
grieved by a décision of the commissioner of patents in any interférence case 
may appeal therefrom to the said court of appeals." 
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TJnder the opération of the last-mentioned act, the words, "ex- 
cept a party to an interférence," are eliminated from section 4911, 
and ail distinction between interférence cases and ex parte appli- 
cations for patents, so far as it relates to the remedy by appeal, is 
removed. The décision of the commissioner is no longer final in 
either class of cases, and now any applicant for a patent, in any 
case, who is dissatisfled by the rejection of his application, may ap- 
peal. It was held in Kirk v. Commissioner, supra, that an appli- 
cant for a patent in an ex parte case was not entitled to redress 
by a bill in equity until he had exhausted the remedy by appeal as 
provided in section 4911, and it is urged on behalf of the démarrants 
that the same rule of construction applies to the law as now amend- 
ed or altered, and that the plaintifE cannot prosecute his suit in this 
court until he has ûrst appealed to the court of appeals of the 
District of Columbia, and exhausted his remedy there. This con- 
struction of the law appears to be reasonable. But it may be urged 
that, as the plaintifl had the right to file his bill in equity, before 
the remedy of appeal was given to him, he cannot now be deprived 
of that right by the rétrospective opération of the law upon déci- 
sions of the commissioner of patents which had been made before 
its passage. It has long been settled that laws which affect the 
remedy only, and do not impair the obligation of contracts, or dis- 
turb rested rights, are not within the constltutional prohibition, 
which, it has been held, does not apply to such remédiai statutes as 
change the time for bringing an action, take away one remedy and 
establish another, or enlarge or restrict the mode of redress for 
légal wrongs. Statutes of limitation afford a familiar illustration 
of this principle. 1 Kent, Comm. 455-465; Converse v. Burrows, 2 
Minn. 229 (Gil. 191). The plaintifE will not be deprived of any con- 
stitutional right by postponing the time for bringing Ma suit in 
this court until after the détermination of his appeal in the cir- 
cuit court of appeals of the District of Columbia, whose décision 
might render any further proceedings unnecessary. 

In view of this conclusion, it is needless to consider the other 
questions presented in the brief of the defendant's counsel, to none 
of which, however, was any reply made on the part of the plaintiff. 
It is ordered that the demurrer be sustained. 



GUBBINS T. LAUGHTENSCHLAGER et al. 

(Circuit Court. S. D. lowa, E. D. July 9, 1896.) 

1, Bqttitt Plbadinq— Ambïtdments, When Allowable. 

Under equity rule 60, certain amendments as to matters of form or 
"other small matters" are allowatile as of course, if replication has not 
yet been flled, or the cause has been set down for hearing on bill and 
answer; but after replication, or settlng down for hearing, amendments 
are dépendent on leave of court, and in the exercise of its discrétion. 

S. Bame. 

After the cause has been prepared for trial, hearing had, and the Issues 
fully submltted, the discrétion of the court Is not so easily moved to aUow 
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amendments In materlal matters as In the earller stages, when the Issues 
are In a forinative condition. 
8. Samb— Amendmbnt apteh Décision Filbd— JnBisDiCTiONAL Atermbnts. 
In a cause whlch àad been pending for several years a hearing was had, 
lasting several days, and oral arguments were made. ïhereafter written 
briefa were submitted, a décision filed, and the draft of a proposed decree 
submltted. Beld, tliat the court, in the exercise of its discrétion, would 
not thereafter permit défendants to amend their answer by withdrawing 
repéated admissions of their citizenship as alleged by complainaats, and 
BUbstituting averments showing that they were citizens of another state, 
so that the Jurisdiction of the court would be defeated, especiaUy where 
défendants were neeessarily conversant with the facts frorn tbe beginning, 
and the suit was to enforce a mechanlc's lien; so that, in case the suit 
were dismlssed, there was grave doubt whether eomplainant would not be 
debarred by lapse of time from bringing a new suit in a state court, 

This was a suit in equity by John Gubbins against Adam C. 
Laughtenschlager and William Huttenlocher. The cause was heard 
on motion by défendants for leave to file amendments to their an- 
swers, changing the allégations therein as to the citizenship of de- 
fendant Laughtenschlager. 

James 0. Davis and Clark Varnum, for the motion. 
James H. Anderson and A. B. Jenks, opposed. 

WOOLSOlSr, District Judge. On April 18, 1896, défendants pre- 
sented to the court their motion for leave to flle amendment to their 
answers theretofore filed herein. On April 20th défendants, by 
leave, filed amendment to said motion. To the granting of such 
motion plaintiflE objected. The motion, as first presented, being sup- 
ported by the afiidavit of défendant Laughtenschlager, plaintiff filed 
affidavits resisting such motion, whereupon défendants filed further 
affidavits supporting the motion. 

The substance of the amendments to answers as sought to be 
filed is: (1) A withdrawal from former answers of the allégations 
therein contained, which admit that said défendants are, and were 
at commencement of this action, severally citizens of the state of 
Towa, and (2) the substitution therefor of allégations to the effect 
that défendant Laughtenschlager was at the time of the commence- 
ment of this action a citizen of the state of Illinois, and (3) the 
prayer that because plaintiff, Gubbins, was at the time of the com- 
mencement of this action a citizen of the same state of which défend- 
ant Laughtenschlager was then a citizen, the action be dismissed, as 
without the jurisdiction of this court. 

It is conceded that if the fact now sought to be pleaded by the 
proposed amendment to the answers of défendants exists, and had 
properly been brought before the court, and sustained by compétent 
proof, the diverse citizenship requisite to give jurisdiction of this 
action would, under such proof, be wanting. Before considering the 
motion for leave to file, it may be well to notice the présent status of 
this action. The action was commenced in this court in 1892, the 
pétition being filed in the clerk's office August lOth of that year. 
The relief sought therein is the foreclosure of a mechanic's lien upon 
property situated in Ft. Madison, lowa, and judgment against défend- 
ants named in the caption above for work and material set forth in 
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the statement (annexed by copy to the pétition) of said lien, in accord- 
an ce with the statutes of lowa. This pétition allèges that: 

ïour petitioner résides In the elty of Chicago, and is a citizen of the state 
of Illinois, and that défendants, Adam C. Laughtenschlager and William 
Huttenlocher, are both of résidence In the state and district of lowa, and are 
citizens of sald state and district. 

By error in the clerk's office this action was docketed as an action 
at law, and summons issued therein. The return of service, as 
entered on said summons, recites: 

That said wrlt was served on défendant Laughtenschlager on August 13, 
1892, by readlng the same to Mary Laughtenschlager, the wife of Adam C. 
Laughtenschlager, a member of his family, over the âge of sixteen, at hia 
résidence, and delivering a true copy to her, at Fort Madison, in the county 
of Lee, and state of lowa. 

Upon January 7, 1893, the défendants flled their answer herein, 
the same being sworn to on January 4, 1893, by défendant Hutten- 
locher, before one of the attorneys of record for défendants, who was 
a notary public. In this answer, after denying "each and every 
allégation in the pétition contained not herein speciâcally admitted 
or pleaded to," the citizenship, etc., of défendants is stated as fol- 
lows: 

Défendants admit the citizenship of the parties as alleged in plaintifE's péti- 
tion. Défendants admit that at the time of the filing of said pétition thèse 
défendants were engaged as co-partners in business In the clty of Fort Madi- 
son, lowa. 

Attached to said answer is a "counterclaim and cross pétition," 
the flrst three paragraphs of which are as fôllows: 

And by way of counterclaim and cross pétition against plaintiff, défendants 
allège: 

(1) That the défendants, Adam C. Laughtenschlager and William Hutten- 
locher, on and prier to the 7th day of January, were engaged as partners, 
and were about to constnict and erect a packing house in the city of Port 
Madison, lowa. That said A. C. Laughtenschlager and William Hutten- 
locher are now, and were at the commencement of this action, and still are, 
résidents and citizens of the city of Fort Madison, Lee county, lowa. 

(2) That John Gubbins, the défendant in this cross pétition, is now, and was 
at the time of the institution of this action, and still is, a résident of the city 
of Chicago, Illinois, county of Cook. 

(3) That the controversy hereinafter set forth is a controversy betweon 
citizens of différent states of the TJnlted States, and the amount in contro- 
versy, exclusive of costs, exceeds $2,000. 

Judgment is demanded in said last-named pleading (which is veri- 
fied by défendant Huttenlocher) in the sum of |100,000 against plain- 
tiff. 

On November 6, 1893, plaintiff (having previously filed a demurrer, 
now withdrawn) ûled his answer to this "counterclaim and cross 
pétition," in which he admits the allégations of the flrst, second, and 
third paragraphs above set out. On January — , 1894, on motion 
of complainant, the error in docketing the action on the law docket 
was corrected by an order directing the clerk to docket same on the 
equity docket. Thereupon, by leave, complainant, on January 24, 
1894, filed an amendment to his "original bill of complaint," by 
adding thereto certain averraents, whereupon, on January 30, 1894, 
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défendants filed a pleading; entitled "Answer ôf Adam C. Laughten- 
schlager and :WiIliain [guttenloclier, respondents, to the bill and 
amended Mil of complaint of John Grubbins, complainant," in which 
said respondents say: 

(1) They admit that at the time of thé Institution of action John Gubbins, 
complainant, was a citizen and résident of the city of Chicago, state of Illi- 
nois. (2) That each of said respondents at the time of the institution of this 
action was a citizen and résident of the city of Fort Madison, state of lowa. 
* * * (9) Respondents deny each and every allégation not hereln speclfically 
admitted or speclfically pleaded to. Wherefore, having answered thus fuUy, 
respondents humbly pray to be dismissed wlth their reasonable costs, etc. 

On the same date, January 30, 1894, said défendants filed their 
cross bill in said action, the opening paragraphe of which are as fol- 
lows: 

Adam C. Laughtenschlager and William Huttenlocher, the respondents In 
the original blU of complaint, by leave of court flrst had and obtained, présent 
this, their cross bill, agalnst John Gubbins, the complainant in the original 
bill of complaint, and for cause of action charge and allège: (1) That said 
complainants, Adam C. Laughtenschlager and William Huttenlocher, on and 
prier to the 7th day of January, 1892, vvere engaged as partners under the 
firm name and style of A. C. Laughtenschlager & Co., and as such partners 
were about to construct and erect a packlng house in the city of Fort Madi- 
son, Lee county, lowa. (2) That said Adam G. Laughtenschlager and William 
Huttenlocher were at the time of the commencement of this action citizens 
and résidents pf Fort Madison, Lee county, lowa. (3) That John Gubbins, 
the respondent in this cross bill, Is now, and was at the commencement of this 
suit, and still Is, a résident of the city of Chicago, state of Illinois. (4) That 
the controversy hereinafter set forth is a controversy which, at the time of 
the commencement of this action, was a controversy between citizens and 
résidents of différent States of the United States, and the amount In contro- 
versy, exclusive of costs and interest, exeeeds the sum of $2,000. (5) Com- 
plainants allège that the cause of action hereinafter set forth grows ont of 
a contract set up in the original proceedlng by the filing by respondent of 
his original complaint in this cause on or aljout the lOth day of August, 
1892, wherein John Gubbins, respondent in this cross bill, was complainant, 
and complainants herein were respondents. 

The prayer in the cross bill is for judgment against plaintiff, Gub- 
bins, for $100,000. 

On February 20, 1894, plaintiff, Gubbins, filed his answer to said 
cross bill, wherein he "admits the truth of the allégations num- 
bered two, three, four, and five" of said cross bill, which include, 
as shown above, the allégations of diverse citizenship. Eeplica- 
tions having been duly filed, the parties proceeded to the tak- 
ing of testimony. The évidence filed herein extends over many 
hundreds of pages. The abstract of évidence covered nearly 500 
pages. The cause came on for hearing in June, 1895, and occupied 
the time of' the court and counsel for nearly three days. The cause 
was also presented to the court in written briefs. Upon March 2, 
1896, the opinion of the court was filed, flnding the equities with 
plaintiff, dismissing the cross bill, ordering judgment for plaintiff 
for about $18,000, and decree f oreclosing mechanic's lien, etc. Upon 
March 9, 1896, counsel for défendants were served by counsel for 
plaintiff with notice that on the flrst day of the next tenn of court, 
to wit, April 14, 1896, they would présent to the court for signature 
a decree in said cause, a copy of said proposed decree being served 
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with such notice. Thereafter, as stated above, défendants present- 
ed to the court their motion for leave to file amendment to their 
answers. 

I hâve thns particularly stated tlie proceedings had in the case, and 
the condition of the pleadings, to the end that the exact status 
of the case when this motion was presented might be clearly ap- 
parent. It will be noticed that no decree had been actually signed. 
But the flndings of the court had been given and flied. In this re- 
spect the situation was analogous to a verdict of the jury in a law 
action having been returned into court. On the argument, accom- 
panying the présentation of said motion for leave to file, no claim 
was made that défendants were, as of right. entitled to file the 
amendment. The claim as urged was that the rightful exercise of 
the discrétion of the court in the matter must necessarily lead to the 
granting of such leave. Under equity ruio 60, amendments, as to 
matter of form, fllling blanks, or "other small matter," are allowable 
as of course, if replication has not yet been put in, or the cause not set . 
down for hearing upon bill and answer. But, after replication, or 
such setting down for a hearing, amendments are dépendent on 
leave of court, in the exercise of discrétion. As early as Wright 
V. Lessee of Hollingsworth, 1 Pet. 168, the suprême court declared 
that "the allowance and refusai of amendments in the pleadings 
* * * are matters so peculiarly addressed to the sound discrétion 
of the court of original jurisdiction as to be fit for their discrétion 
only, under their own rules and modes of practice." Later, in Hardin 
V. Boyd, 113 U. S. 756, 761, 5 Sup, Ct. 773, the suprême court uses this 
language: 

In référence to amendment of equity pleadings the courts hâve found it 
Impractlcahle to lay down a rule that would govern ail cases. Their allow- 
ance must, at every stage of the cause, rest in the discrétion of the court; 
and that discrétion must dépend largely on the spécial clrcumstances of each 
case. 

This language is quoted and approved in Richmond v. Irons, 121 
U. S. 27, 47, 7 Sup. Ot. 796. 

After the cause has been prepared for trial, and hearing had, and 
fully submitted, the discrétion of the court is not so easily moved to 
grant an amendment on material matters as in the earlier stage, 
when the issues are, as it may be said, in a formative condition. Dur- 
ing the trial, the necessity, in furtherance of justice, frequently ex- 
ists, to allow amendments, to conform the pleadings to the proof. 
And in such tases, where no substantial préjudice is thereby caused 
to the opposite party, the leave is generally given to amend, and the 
trial proceeds under conditions such as the court shall deem just 

In Neale v. Neales, 9 Wall. 1, 8, the suprême court was called 
upon to review a ruling of the court below, which had allowed an 
amendment to the bill. After hearing had been had on the original 
bill, the court, on its own motion, ordered that complainants hâve 
leave to amend, on payment of costs, etc. Hearing was subsequently 
had on an amended bill, and decree entered for complainant. Justice 
Davis, at some length, considers the matter of allowance of amend- 
ments. In that case the amended bill presented substantially "an 
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entirely new case," save as to subject-matter. The contract and 
promise as alleged difler materially, while the considération and acts 
of part performance are largely the same. The action of the court 
below was sustained, as being in accordance with the proof, and the 
leave to amend worked no injustice or préjudice to défendant, a full 
hearing (though second hearing of the cause) having been had on 
the amended bill. The learned justice, in considering whether, 
when the purposes of substantial justice required it, "the court might 
allow so material a change in the case as hère appeared," where "the 
évidence made out a case for relief, but a case différent from the one 
stated in the bUl, and that it was necessary either to dismiss the bill 
without préjudice or give leave to amend," says: 

To aceomplish the objeet for whlch a court of equity was created, It has 
the power to adapt its proceedings to the exigency of each particular case; 
but thls power would very often be ineffeetual for the purpose, unless it also 
possessed the addltional power, after a cause was heard, and a case for 
relief made out, but not the case disclosed in the bill, to allow an altération 
of the pleadings on ternis, that the party not In fault would bave no reasona- 
ble ground - to objeet to. ♦ * * Necessarily, in a fédéral tribunal, the 
matter of amendment, at this stage of the progress of a cause, rests in the 
Bound discrétion of the court. At an earlier stage, this discrétion Is con- 
troUed by the rUles of equity practice adopted by this court, but not so upon 
the hearing,. for there Is no rule on the subject of amendments applicable 
to a cause whieh has advanced to thls point. 

In the case at bar, not only had a full hearing, occupying a number 
of days, beén had, and oral arguments heard, and thereafter further 
briefs submitted, but the décision of the court had been filed, and 
draft of proposed decree thereon served on party novs? asking leave 
to amend. In Hardin v. Boyd, supra, it was said: 

It may be said, generaUy, that in pa^sing upon applications to amend, the 
ends of justice should never be sacrificed to mère form, or by the too rigid 
adhérence to technical rulea of practice. Undoubtedly great caution should 
be exercised when the application cornes after the litigatlon has coutinued for 
some time, or when the granting of it would cause serious inconvenience 
or expense to the opposite party. And an amendment should rarely, if ever, 
be permitted where it would materially change the very substance of the 
case made by the bill, and to whieh the parties hâve directed their proof. 

In the Trémolo Patent, 23 Wall. 518, 527, Justice Strong, speaking 
for the court, says: 

It is tme that an amendment whieh changes the. character of the bill ought 
not generally to be allowed after a case has been set for hearing, and still 
less after it has been heard. 

Numerous cases hâve been cited by couusel for plaintiff as sustain- 
ing the point that the question of citizenship herein can only be 
raised by plea in abatement. Such appears for a long time to hâve 
been the holding of the suprême court. In Hartog v. Memory, 116 
U. S. 588, 590, 6 Sup. Ct 521 (decided in 1885), the point under con- 
sidération is stated in the opinion therein rendered by Chief Justice 
Waite. The action had been dismissed by the court below, upon 
what was there held to be lack of jurisdiction on account of citizen- 
ship, as developed in the évidence. In reversing the order dismiss- 
ing the action the court say: 

It was well settled before the act of 1875 that when the citizenship 
necessary for the jurisdiction of the courts of the United States appeared 
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on the face of the record, évidence to contradict the record was net admis- 
sible, except under a plea In abatement, in the nature of a plea to the juris- 
diction; and that a plea to the merits was a waiver of such a plea to the 
jurisdiction. In its gênerai scope this rule has not been altered by the act 
of 1875. * * * The statute ehanged the rule so far as to allow the court 
at any time, without plea, and without motion, to stop ail further proceed- 
ings, and dismiss the case the moment a fraud in its jurisdiction was diseov- 
ered. Nelther party has the right, however, without pleading at the proper 
time and In the proper way, to introduce évidence, the only purpose of which 
is to make out a case for dlsmissal. The parties cannot call on the court to 
go behind the averments of citizenship in the record, except by a plea to the 
jurisdiction, or some other appropriate form of proceeding. The case is not 
to be tried by the parties as if there was a plea to the jurisdiction when no 
such plea has been filed. The évidence must be directed to the issues, and 
It is only when facts material to the issues show there is no jurisdiction 
that the court can dlsmiss the case upon the motion of either party. If, in 
the course of the trial, it appears by évidence which is admissible under the 
pleadings, and pertinent to the issues joined, that the suit does not really 
and substantlally involve a dispute of which the court has cognizance, or 
that the parties bave been improperly or coUuslvely made or joined for the 
purpose of creating a cognizable case, the court may stop ail further proceed- 
Ings, and dismiss the suit. 

As to how thèse facts must appear in the évidence before such or- 
der of dismissal is authorized, the court say in Barry v. Edinunds, 116 
U. S. 550, 559, 6 Sup. Ct 506: 

In maliing such an order, therefore, the circuit court exercises a légal, and 
not a Personal, discrétion, which must be exerted in vlew of the facts suf- 
flciently proven, and controUed by fixed rules of law. It might happen that 
the judge on the trial or hearing of a cause would receive impressions amount- 
ing to a moral certainty that it does not really and substantlally involve a 
dispute or controversy within the jurisdiction of the court But upon such 
a Personal conviction, however strong, he would not be at liberty to act, 
unless the facts upon which the persuasion Is based, when made to appear 
distinctly on record, create a légal certainty of the conclusion based on them. 
Nothing less tjhan this is meant by the statute when it provides that the 
failure of the jurisdiction on this account "shall appear to the satisfaction of 
said circuit court." 

In Manufacturing Co. v. Bradley, 105 U. S. 175, 181, the court dé- 
clare that: 

To confer or oust jurisdiction, when that dépends on citizenship, the neces- 
sary facts must be distinctly alleged, and admitted or proven. 

In Railroad Co. v. Quigley, 21 How. 202, 214, the court say: 
"The only plea filed in this cause is the gênerai issue. That plea raises 
an issue on the merits of the complaint, and leaves the jurisdiction alléga- 
tions without a traverse. No question involving the capacity of the parties 
in the cause to litigate in the circuit court can be raised before the jury 
under such pleadings;" and numerous cases are cited, including Couard v. 
Insurance Co., 1 l'et. 386; Evans v. Gee, 11 Pet. 80; Wicklifte v. Owlngs, 
17 How. 47. 

So in Deputron t. Young, 134 U. S. 241, 251, 10 Sup. Ct. 543, the 
court, on a point involving the question of jurisdiction on account of 
citizenship, say: 

Clearly, where the jurisdictional allégation is not traversed, no question 
involving the capacity of the parties in the cause to litigate in the circuit 
court can be raised before the jury (Railroad Co. v. Quigley, 21 How. 202), 
or treated as within the issues they might be impaneled to détermine. 

A further extract from Hartog v. Memory, supra, may hère be given 
as pertinent to, yet not as strong as, the case at bar. The déclara- 
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tion had stated dh'erse citizenship of the parties, such as, if truly 
stated, gave the court jurîsdiction. The défendant pleaded to the 
merits. It was claimed that during the taking of testimony (as is 
claimed in the case at bar) one of the parties testiiied to facts which 
showed the court had no jurisdiction. The court, in reversing the 
order of dismissal, say: 

Under the Issues joined, the question of citizenship did net and could not 
arise. If a judgment had been rendered on the verdict, défendant would hâve 
been bound by It, notwithstanding both he and Hartog were aliens. The 
record would hâve estopped him from denylng the jurisdiction of the court. 
The testimony about his citizenship was irrelevant and Immaterial. It did 
not In any manner relate to the merits of the case. It apparently came out 
Ineidentally, without attractlng the attention of the court at the time. The 
défendant suffered it to pass without spécial notice at the time, untll after 
verdict against him. 

Thls quotation is peculiarly applicable in the case at bar to the 
testimony of défendant Laughtenschlager, which in manner of its 
giving and contents is very similar to that in the Hartog Case. Not 
only must the objection to jurisdiction based on citizenship be 
brought squarely before the court, but its présentation must be 
timely. It is due to the opposite party, as weU as to the court, that 
whatever objection exista aflecting the jurisdiction of the court shall 
be brought before the court at the earliest practicable opportunity. 
In the case at bar défendants now ask the court to permit a pleadingto 
be filed which shall withdraw their repeated admissions of diverse 
citizenship, and permit them at this stage, and for the flrst time, to 
raise an issue on this jurisdictional question. TJnder the pleadings, 
the testimony taken, and affidavits flled by them, not only must de- 
fendant Laughtenschlager himself hâve known at the commencement 
of this action the facts as to his citizenship, but it is impossible that 
his co-defendant, Huttenlocher, could hâve been ignorant of it. Each 
of thèse défendants was repeatedly upon the stand as a witness, and 
weeks were consumed in taking testimony. The hearing occupied 
about three days, and was f ull and exhaustive. Written brief s wore 
subsequently presented. The work of the court in examination of 
the case and making its findings occupied over two weeks of continu- 
ons and hard labor. During none of thèse periods, from commence- 
ment of suit, in August, 1892, to flling of décision of the court, in 
March, 1896, was any suggestion by either défendant or their counsel 
made as to def ect of jurisdiction. Should the court permit the plead- 
ing now to be flled raising that issue? Plainly, if granted, the condi- 
tion of the flling ought to be the payment of ail the taxable costs to 
date. But, even under such condition, ought leave to be granted? 
If the matter was to be decided on the testimony already taken and 
aifidavits flled, the court must décide against the point now sought to 
be made, and hold the court has jurisdiction under the présentation 
made. But should the court grant leave to raise the issue and the 
introduction of testimony thereon? The record discloses no reason 
why défendants had not sooner presented the point. Under the 
cases above cited, the testimony of Laughtenschlager on this point 
was "irrelevant and wholly immaterial" to the issues presented by 
the pleadings flled therein, and would not hâve justifled the dismissal 
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of the case. In Cotteû v. Casualty Co., 41 Fed. 506, 510, tlie gênerai 
riile of practice is considered which relates to granting leave to file 
amendments to pleadings : 

But thie rule does not relieve the pleader from presenting his plea within 
the time required by the statute or the practice of the court, or within a rea- 
sonable time after ascertaining the faets upon which the défense is based, 
or, what is the same thing, a knowledge of such facts as will put a reasonable 
man on inquiry, which, if presented, would hâve led to a knowledge of the 
matters sought to be pleaded. 

In Hewitt v. Story, 39 Fed. 158, Judge Ross had under considéra- 
tion this point. The bill had been filed for over two years. Amend- 
ed pleadings had, by leave, been ûled. Appointment of examiner 
had been made, and the taking of testimony had been in progrès», 
and progressed to quite a length. Upon an order for ûling answer 
to amended bill a plea to the jurisdiction was flled, based on the 
citizenship of the parties. .Judge Ross was considering a motion to 
strike ont the plea. He says (page 160) : 

It is one tliing for the court, in the interest of justice, and in the exercise 
of the authority conferred and duty imposed upon it by the act of 1875, 
whenever it bas reason to believe that its jurisdiction is being imposed upon, 
of its own motion to cause the necessary inquiry to be made, to the end that 
ail further proceedîngs may be stopped, and the suit be dismissed in the event 
it should be found that a fraud upon its jurisdiction had been commltted; 
and quite another thing for parties to interpose pleas out of the regular es- 
tablished order of proceedings. If the plea in question was properly filed, 
it might witb equal propriety hâve been withheld until ail the testimony 
should be taken, and then put in. It was too late when filed, or it would 
not hâve been too late then. That parties hâve a right, after answerlng to 
the merits and permltting testimony to be taken, thereby entailing. expense 
upon the opposite party, and consuming the time of the court and officers, 
to interpose a plea to the jurisdiction, which from its very nature is a maUer 
to be first disposed of, and which, under the long-established practice, should 
be interposed before answer to the merits, seems to me out of ail reason. 
Such a practice should never be tolerated in the absence of statutory require- 
ment, for it would lead to unnecessary expense to the parties, and to great 
uncertainty, delay, and inconvenlence in the proceedings of the court. 

And the leamed judge then takes up the statute of 1875, and, con- 
struing it in the light of Hartog v. Memory, supra, arrives at his dé- 
cision that the plea should be stricken from the Aies as out of time. 

Kennedy v. Refining Oo., 69 Fed. 716, was a case where answer to 
the merits was flled, and a large amount of testimony taken by both 
parties. Upon submission of the case, défendant contended that the 
allégations as to diverse citizenship did not sustaln jurisdiction. The 
court say: 

Thèse avennents as to the citizenship of the défendants are wholly Insuf- 
ficient to confer jurisdiction upon the court, and, If a demurrer had been 
interposed, the same would hâve been sustalned. But, défendants having 
answered, and ail parties having gone to great expense in taking testimony, 
it is now too late for the défendants to make this contention. If the ob- 
jection related to the want of jurisdiction because of the subject-matter, the 
court would pass upon such question at any time, without référence to the 
State of the pleadings. But an objection on account of diverse citizenship 
may be waived by answer, and the court is of the opinion that in this case 
the défendants hâve made such waiver, and it is now too late to make the 
contention relied upon in their brief. 
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Smith V. Babcocb, 3 .Sumn. 583, Fed. Cas. No. 13,008, was decided 
by Justice Story. Application was made for leave to file amended 
answer, supported by affidavits. After refemng to the gênerai 
power and the practice of courts of equity in granting leave to 
amend, the learned justice proceeds: 

The whole matter rests in the sound discrétion of the court. I should be 
sorry should It be supposed that the court had no authorlty to grant leave to 
file amended answer, whenever it was manifest that the purposes of sub- 
stantial justice required It. On the other hand, considering the solemnity 
of answers, I should be sorry to see any practice introduced which should in 
any— the slightest— degree, encourage négligence, indifférence, or inattention 
to the duties imposed by law upon parties who are called upon to make state- 
ments under oath. And it seems to me that, before any court of equity 
should allow such amended answers, it should be perfeetly satisfied that the 
reasons assigned are cogent and satisfactory for the application; that the 
mistakes to be corrected or the facts to be added are made highly probable, 
if not certain; that they are material to the merlts of the case in contro- 
versy; that the party has not been guilty of gross négligence; and that the 
mistakes bave been ascertalned, and the new facts hâve corne to the knowl- 
edge of the party, sinee the answer was put in. Where it was manifest he 
was taken by surprise, or where the mistake or omission is manifestly a 
mère Inadvertence or oversight, there is generally less reason to object to the 
amendment than there is where the whole bearing of the facts and évidence 
must hâve been well known before the answer was put in. , 

In Calloway v. Dobson, 1 Brock. 119, Fed. Cas. No. 2,325, CMef 
Justice Marshall was called to consider at the circuit much the sanie 
question which is hère presented. In that suit (judgment at law 
having theretofore been rendered, and bill filed to restrain proceed- 
ings thereunder) an injunction was issued pendante lite, and, answer 
having been flled, testimony was taken, the case submitted, and the 
court had announced its décision, and interlocutory decree signed. 
Thereupon défendant asked leave to avail himself of additional dé- 
fense in the nature of certain material accounts, alleged to hâve been 
found by him in books of account after this interlocutory decree was 
entered. The chief justice, after stating the gênerai rules pertaining 
to allowance of amendments, adds: 

Perhaps the légal discrétion which exists in the case acknowledges no other 
llmit than is necessary for the purposes of justice, and for the restraint of 
gross and inexcusable négligence. 

As to the amendments in equity causes, he says: 
Although courts of equity seem, in gênerai, less trammeled by technlcal 
rules than courts of law, they exhiblt less facility in allowing amendments 
to an answer than is exhibited by courts of law in allowing amendments to 
pleadings. The instances are rare in which amendments to an answer hâve 
been allowed after a cause has been heard, and there has been any expression 
of an opinion from the court. 

With regard to the case then under considération, and the omission 
défendant had made in bis original answer of what he now seeks to 
supply, the learned chief justice says: 

After finding that the conséquences of this omission are unfavorable to 
himself, he offers to make it, and asks to be placed in the situation he would 
hâve held had it been made originally. The indulgence suggested may pro- 
mote the justice of the case, but it is apparent it may endanger that justice. 
The défendant who is called upon for discoverlng may disclose just as much 
as he pleases, may take the chance of any advàntage which the experiment 
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may afford, wlth the confidence that its provmg unsuccessful will do Uin no 
Injury. It la extremely probable that in this case the partlcular accounts 
now offered were overlooked, and not purposely concealed. But there is no 
eridence of thls except the défendant himself,— a déclaration which may be 
made in every case. Admitting it to be true, it Implies gross négligence, wliich 
is of a description so caleulated for the Introduction of fraud that the gênerai 
pollcy of the law may requlre the person who bas committed it to bear the 
conséquences. 

And, after examining précédents, leave to amend was denied. The 
arguments so f orcibly presented in the case cited, though the amend- 
ment there related to the merits of amended answer as well as the 
time of application for leave, are very instructive as to the proper 
action in case at bar. 

Attention is again directed to the case of Hartog v. Memory, supra, 
as in line with the reasoning of Chief Justice Marshall, and as enfor- 
cing the duty of a défendant to make prompt and timely application 
for leave to amend, as soon as the faets involved become known. A 
défendant may not state his défense in piecemeal, presenting a new 
part after décision rendered, for the purpose of meeting that décision 
and having an additional trial as to that, and, if there defeated, pre- 
senting still another part, etc. A party may not thus experiment 
with the court. Suits cannot thus be tried. Else there is no end to 
litigation, until the ingenuity of counsel and défendant in suggesting 
additional facts is exhausted. 

Although not suggested by counsel, a further suggestion may be 
made as having proper bearing on the exercise of the discrétion 
conflded to the court in this matter. In his argument much stress 
was laid by counsel for défendant on the fact, ciaimed by him 
as sustained by the évidence, that défendants had each been 
flnancially ruined and had become insolvent by what counsel insisted 
was the malperformance by plaintiiî of his contract with défendants, 
and counsel referred to portions of the évidence as sustaining his 
claim. If such be the financial condition of défendants, in what situ- 
ation would plaintifl be placed if the proposed amendment were per- 
mitted to be flled, and this cause dismissed as without the jurisdiction 
of the court, according to the prayer défendants now make, and ask 
leave to file? Plaintifl brought this action to foreclose his me- 
chanic's lien on August 10, 1892, conf ormably to notice served on him 
by défendants dated July 19, 1892, under section 3321, McClain's Code 
lowa, requiring him to commence suit within 30 days after such 
notice, or the lien would be forfeited. The question is a serions one 
as to the right of défendant now to commence in the state court his 
action to foreclose his mechanic's lien, if the cause be now dismissed. 
And again, by subdivision 2 of section 2529, Code lowa (section 3734, 
McClain's Code), the period of limitation for bringing an action to 
enforce a mechanic's lien is declared to be "within two vears from the 
time of the flling the statement in the clerk's office." Plaintifl's 
statement for such lien was flled in the clerk's office upon July 8, 1892. 
Hère again is the serious question whether, under this gênerai stat- 
ute, plaintifl might now, in the étale courts, bring his action to fore- 
close his mechanic's lien, if this action be dismissed, as défendants, 
by their proposed amendment, ask. This two years from time of 
V. 75F.no. 7 — 40 
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flling of statement has long since expired, while défendants were in 
this cQtirt, and while plaintiff yvas heve seeking to enforce his lien, 
■withthe oft-repeated déclaration of défendants then in the pleadings 
in this case that défendants were each then, and at the commence- 
ment of this suit had been, résidents and citizens of the state of lowa. 
If plaintiff may not enforce his mechanic's lien in the state courts 
(and this court has found him entitled to its enforcement for amount 
due him of nearly |20,000), and if défendants are insolvent, so that a 
Personal judgment against them is noncoUectible, ought the court, 
as a court of equity, in its discrétion, to allow the flling of an amend- 
ment at this period of the litigation, which may, and probably would, 
hâve the effect of making a judgment for the large amount this court 
finds due him worthless in his hands? In Salisbury v. Bennett, 72 
Fed. 743, Circuit Judge Lacombe had under considération a motion 
for leave to amend answer by setting up the'statute of limitations. 
The action was for libel, and the limitation of action two years. 
When the original answer was flled it was not believed the défense 
of this statute, as the déclaration of the state courts then stood, 
could be successfully established. But the court of appeals of that 
state (New York) during the pendency of the action had so construed 
such stàtute as that it would now probably furnish a good défense. 
Défendant had been out of the state, after the libel was published, 
for nearly the entire two years before suit brought. Promptly on 
his return service of notice was had, although nearly three years 
had elâpsed, and he could not hâve been sooner served after suit was 
begun. The défendant appeared, and answered to the merits. If 
the proposed amendment was now permitted, the action must in ail 
probability fail. How should the court exercise its discrétion? 
Judge Lacombe says that "the excuse given for not pleading this dé- 
fense (limitations) originally is a reasonable one." But he adds : 

Nevertheless, when application Is made to the favor of the court for leave 
to interpose any défense, and the application is one resting in discrétion, ail 
the circumstances of the case will be consldered, and care taken not to sanc- 
tion any such abuse of procédure as would shocls the conscience. 

And he déclares, as to the amendment, if applicable to the case in 
the United States court, that because it would be grossly inéquitable 
to permit him thus to defeat the plaintiff's claim, his application 
should be denied. The same considérations applied in this case lead 
to the same déniai of leave to amend. 

Further, the motion for leave herein presented relates only to the 
answers flled by the défendants. If the leave was granted as asked, 
the cross bills would still remain, with their averments that défend- 
ants were at the time of the commencement of this suit citizens of 
lowa, and that the controversy in said cross biUs tendered was be- 
tween citizens of différent states. The motion for leave to file 
amendments to answer of défendants is overruled. Ordered accord- 
ingly, and défendants severally except. 

The clerk will notify counsel of record of the décision announced, 
and that at 10 a. m. on July 16, 1896, the court will be in session at 
the court i^oom at Keokuk, for the purpose of signing the decree in 
the cause in accordance with the décision heretof ore filed herein. 
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LANT V. MANDBY et al. 

(Circuit Court of Appeals, Sixth Circuit. July 8, 1S98.) 

No. 409. 

1. Attachmbnt and Execution— Levt on Equitable Intbrest. 

As attachments and exécutions may be leried on équitable Interests in 
real estate in Michigan, a bill in aid of an exécution or attachment so 
levied will be entertained in the fédéral courts of equity sitting in that 
State. 

2. Attachment Lien — Surrbndeb. 

A return of nulla bona on a flrst exécution after judgment is not a sur- 
render of a lien on real estate secured by an attachment levied before 
judgment. 

3. Same. 

Where the rlghts of third parties do not intervene, no delay In the 
levy, after judgment, of an exécution on real estate, destroys the lien 
thereon arising from an attachment levied before judgment, unless such 
delay shows an Intention to abandon the lien, and a delay of nlne 
months does not show such an Intention. 

4. Attachment aqainst Dbcbdbnt — Enpoecbment. 

How. Ann. St. Mich. § 5946, provlding that a clalmant having a lien 
upon the estate of the deceased, by attachment previous to his death, 
may, on obtaining judgment, hâve exécution against such estate, jus- 
tifies a court of equity in aiding an exécution levied under such cir- 
cumstances, wlthout regard to the settlement of the decedent's estate in 
the probate court. 

6. Action aqainst Executobs. 

IIow. Ann. St. Mich. § 5902, provides that no action shall be commenced 
against the exécuter or adminlstrator, except actions of ejeetment, or 
other actions to recover the seisin or possession of real estate, and 
actions of replevln. Held, that a suit may be brought, in aid of an at- 
tachment levied on land claimed by complainant to belong to the at- 
tachment debtor, against the executors of another peison, who are in 
possession thereof as a part of their testatoi-'s estate. 

6. Bill in Equity— Amendment. 

It is error to strike from the files an amendment to the bill which ex- 
plalns the delay of complainant in brlnging suit, and is an answer to the 
charge of lâches, upon which a demurrer to the bill has been sustained. 

7. FrAUDULENT CONVÉrANCE. 

The fact that conveyances of land were matters of public record did 
not put a creditor of the grantor on notice that there was no real consid- 
ération. 

8. Samb— Lâches. 

A bili filed by a judgment creditor seeking to reach property fraudulent- 
ly conveyed, which discloses a constant and suecessful effort on the part 
of défendants to cover up and wlthhold from complainant any Informa- 
tion with respect to the actual considération of the conveyances, suf- 
ficiently excuses complainant's delay in bringlng suit. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

This is an appeal from a decree of the circuit court of the United States 
for the Eastern district of Michigan dlsmisslng a bill in equity on demurrer. 
71 Fed. 7. The complainant below is George Lant, Sr., a citizen of Indiana. 
The défendants are Charles H. Manley, adminlstrator of the estate of Elijah 
W. Morgan; Edward D. Kinne and Otis C. Johnson, executors and trustées 
under the will of Lucy W. S. Morgan; Lucy D. S. Parker, indivldually and 
as executrix of the last will and testament of Franklin L. Parker,— ail citizens 
of Michigan. The complainant brlngs his bill, for himself and ail other crédit- 
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ors of Elijah W. Morgan, deceased, to subject certain real estate and équita- 
ble assets averred In the bill to hâve been transferred witbout considération 
by said Blijali W. Morgan to the défendants, or their predecessors In title, 
to defraud the complainant and other creditors of said Morgan. The bill avers 
that on July 12, 1881, the complainant obtained a judgment against Morgan 
in the circuit court for the county of Washtenaw, in Michigan, for $5,882.72, 
with interest at 10 per cent, per annum; that on February 2, 1891, complain- 
ant brought suit upon this judgment against Morgan in the court belov?, and 
procured the levy of a vs'rit of attachment upon certain real estate, as the 
property of Morgan, which then was, and still is, in the possession of the de- 
fendants Kinne, Johnson, and Parker, or some of them, as executors and 
trustées under the will of Lucy W. S. Morgan, wife of B. W. Morgan; that the 
land attached had been conveyed by Morgan to his wife, in pursuance of a 
fraudulent conspiracy, in order to defraud his creditors; that the original 
judgment in the state court was founded on three promlssory notes of Mor- 
gan dated November 20, 1873, and payable 18 months after date to one 
Hattie 0. Eames, and on December 16, 18T6, for a valuable considération, 
indorsed and transferred to the complainant; that in June, 1893, after Mor- 
gan's death, by the judgment of the court below complainant obtained a judg- 
ment for $8,702.20 against Charles H. Manley, administrator of Elijah W. 
Morgan, against whom the suit had been revived; that on June 19, 1893, a 
fl. fa. was issued to the marshal of the district, commanding him to make the 
judgment out of the goodg, chattels, lands, and tenements of the estate of 
said Elijah W. Morgan; that on September 8th the marshal ma de a returu 
that there were no goods, chattels, lands. and tenements in his district, where- 
of he could make the damages and costs mentioned in the writ; that on the 
21st day of February, 1864, complainant sued out an alias fi. fa., and that said 
writ was duly levied on Apiil 2, 1894, upon the lands and tenements which had 
been attached under the writ of attachment already referred to. The com- 
plainant offers in his bill to share the benefit of the lien acquired by his at- 
tachment with any and ail creditors who shall come In and prove their claims, 
and contrlbute to the expense of his suit. The bill, In much détail, sets out 
the number of pièces of property of which It charges Elijah W. Morgan was 
seised and possessed in November, 1873, and thèse descriptions include the 
particular real estate which was attached in the Suit at law in the court be- 
low. The thlrty-third paragraph of the bill is as follows: "(33) And your 
orator further shows, upon information and belief, that in the year A. D. 
1873, and from that time until the death of said Lucy W. S. Morgan in 1887, 
the said Elijah W. Morgan was indebted, not only to your orator as aforesaid, 
but to a considérable number of other persons, m large amounts, and was in- 
solvent; and, further, that said Elijah W. Morgan, in the year A. D. 1874, 
combined and confederated together with his said wife; Lucy W. S. Morgan, 
with her nephew, said Franklin L. Parker, and said Lucy D. S. Parker, who 
w^as then his wife, to so sell, transfer, and Incumber ail of his property to 
cover and conceal the same from his said creditors, and from any exécution 
which might be issued against him; and also that any and ail conveyanees 
under which the said défendants, or any of them, clalm title to said pièces or 
parcels of land herelnbefore described, were made in pursuance of such com- 
bination, confederacy, and agreement together, and for the fraudulent pur- 
poses last above mentioned; and also that said Lucy W. S. Morgan, Franklin 
L. Parker, and Lucy D. S. Parker, from the time of the last above mentioned, 
well knew the insolvent condition of said Elijah W. Morgan, and of his in- 
debtedness, and acted together with him in the making and receiving of such 
transfers and conveyanees as last above mentioned, for the purpose of aiding 
him in hlndering, delaying, and defrauding his said creditors." The bill 
further avers that Franklin L. Parker died in 1894, and that his wife, Lucy 
D. S. Parker, became his esecutrix, and is possessed as such of ail the prop- 
erty received by said Parker from Morgan in pursuance of the conspiracy 
above described. A large part of the bill is made up of averments tending to 
show that the défendants are in possession of many documents and papers 
from which the facts averred with référence to the fraudulent combination 
alleged, and the actual ownership by Morgan of the property described, would 
appear, for the purpose of basing a prayer for discovery. The forty-third 
paragraph of the bill was directed to the possible objection that complainant 
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has been guilty of lâches, and averred that since 1876 until the flling of the bill 
he had used ail means at his command to find property of Morgan on which 
to levy, but that, by reason of that fraud and fraudulent concealment of the 
same by the défendants, he had been prevented from obtaining satisfaction 
of the judgment. The prayer of the blll is for an accountlng of the personal 
assets of Morgan In the hands of the défendants, a marshaling of the debts, 
the appointment of a recelver to take possession of lands and personal prop- 
erty, a sale of the real estate deseribed in the bill, and a distribution. There 
is aiso a prayer for gênerai relief. The bill was demurred to by ail the défend- 
ants except Morgan's administrator, Manley. The demurrer was sustained 
In favor of the défendants sued as executors, on the ground that they held 
the real estate sought to be reached under the orders of the probate court, 
and that fédéral process against it would therefore lead to a conflict of juris- 
diction. It was sustained in favor of Lucy D. S. Parker on the ground of 
complainant's lâches, apparent on the face of the bill, in pursuing the rem- 
edy he now seeks to hâve enforced. 

In order to meet the objections found by the court to the bill on the ground 
of complainant's lâches, the complainant's counsel tendered an amendment 
to the bill, which was permitted to be filed by the court by order of September 
16, 1895, and the défendants were given leave to answer within 15 days. 
Upon application by the défendants, the time to answer was extended 10 days. 
No answer was filed by November 20, 1895, when an order was made extend- 
ing the time to answer 20 days from that date. On the 30th of December, 
1895, the défendants came in, and made a motion to strike the amendment to 
the bill from the files. The motion was granted, and accordlngly, on the lOth 
of February, the amendment was strlcken from the files, and the decree dis- 
misslng the original blll was entered by the court. The amendment Is very 
long, and sets forth In minute détail the efforts of the complainant to colleet 
his debts. He avers that for three years after 1876, when he came into pos- 
session of the notes, he held them only as collatéral security, and that the 
owners of the notes objected to his incurring any expense to coUect them, 
because other notes of Morgan, in which they were interested, were in the 
hands of a lawyer of Ann Arbor, where Morgan lived, for collection, and 
they hoped thus to colleet them ail; that in 1879 the lawyer reported that he 
could make nothing out of Morgan, and thereupon complainant, acquiring ab- 
Bolute title to the notes, used every means available to him, who was in active 
business in Evansville, Ind., to colleet the notes; that he employed a leading 
lawyer of Ann Arbor, who obtained judgment in a state court of Michigan 
on the notes in 1881, and that thereafter he employed lawyer after lawyer 
to uncover Morgan's suspected frauds in concealing his property, but ail to no 
purpose; that there were many other claims against Morgan, aggregating a 
large sum, in the hands of attorneys In Michigan, which could not be collected, 
and that it seemed impossible to discover évidence upon which Morgan's con- 
veyances to his wife and others could be impeached for frand; that it had 
been represented by Morgan that his conveyances to his wife were for the 
considération of ?25,000; that in 1889, in a trial in the state of New York, 
wherein Morgan's executors were parties, and Morgan's transactions with 
his wife were the subject of investigation, it was developed that no such con- 
sidération was in fact paid; that complainant, being advised of this trial, and 
of the facts developed therein, then employed a lawyer to look up the property 
of Morgan conveyed to his wife, and in 1891 levied the attachment, and be- 
gan the suit at law in the court below on the state judgment; that after the 
attachment Morgan died, and the complainant was obstructed in procuring 
the appointment of a proper administrator by the executors of Lucy W. S. 
Morgan, and went from the probate court to the circuit court, on appeal, in 
order to secure an administrator who should be willing to enforce the rights 
of Morgan's creditorg; that then complainant and the administrator of Mor- 
gan took proper proceedings to compel a disclosure by Lucy Morgan's ex- 
ecutors of the real and personal estate of Morgan which they held, but they 
refused to answer as directed by the probate court, and the probate court re- 
fused to compel them to answer; that one of the executors was judge of the 
circuit court of Michigan, in the district In which Ann Arbor is situated, and 
wielded much influence to prevent disclosure; that, in the désire to obtain 
information, complainant applied for a mandamus to the suprême court of 



630 



(0 FEDERAL REPORTER. 



Michigan to command the probate court to use its power of contempt to en- 
force answers from the executors, but that that court held the writ would not 
lie In such a case. It appeared from the amendment that, from 1879 until the 
flling of the bill below, complainant had one, and often two, attorneys em- 
ployed to discover property of Morgan out of which to make his debt. The bill 
did not show exactly when Morgan's deed to his wife was recorded, but It 
may be Inferred that It was some tlme in 1873 or 1874. 

Jasper C. Gates, for appellant. 

Bowen, Douglas & Whiting, for appellees. 

Before TAPT and LURTON, Circuit Judges, and HAMMOND, J. 

TAFT, Circuit Judge, af ter stating the case as above, delivered the 
opinion of the court. 

Counsel for appellant upon the argument in this court abandoned 
that part of his appeal which challenged the action of the court be- 
low in dismissing the bill as against Lucy D. S. Parker personally, 
and as executrix of her husband, Franklin Parker, and in so far as it 
sought to subject to the judgment against Morgan anything but the 
real estate attached and levied upon in the suit at law in the court 
below. The bill is to be treated, then, as a bill in aid of complain- 
ant's exécution at law. As attachments and exécutions may be lev- 
ied on équitable interests in real estate in Michigan, such bills are 
there fréquent and well-recognized équitable remédies (Lasher v. 
Stafford, 30 Mich. 369; Doak v. Runyan, 33 Mich. 75; Pursel v. Arm- 
strong, 37 Mich. 326), and will be entertained in the fédéral courts 
of equity sitting in that state (Lorman v. Clarke, 2 McLean, 569, Fed. 
Cas. No. 8,516). 

1. It is flrst objected that the complainant lost his lien by attach- 
ment because of the nuUa bona retum on his flrst fieri facias, and his 
unreasonable delay in suing out the alias writ. The judgment was 
rendered in June, 1893, and the flrst exécution issued in the same 
month, The nulla bona return was made in September, 1893, and 
the alias writ issued in February, 1894, and was returned after levy 
on the attached lands in April, 1894. The second writ issued, there- 
fore, less than nine months after the rendition of the judgment. 
Was the nulla bona return an abandonment of the attachment? If 
not, was the failure to levy on the attached lands until more than 
eight months after the judgment an unreasonable delay? Both 
thèse questions must be answered in the négative. It is true that an 
attachment upon personal property is ordinarily discharged by the 
return nulla bona on an exécution issued upon the judgment. It is 
also true that the duty of the judgment créditer to use reasonable 
dispatch in levying exécution upon the personal property attached 
before judgment is imperative. And, if the property hère seized 
were personal, the contention of appellees might succeed. But it is 
real estate, and with respect to attachments on that kind of property 
we conceive that a somewhat less strict rule of diligence applies. 
Personal property can only be attached by actual seizure by the sher- 
ifF, marshal, or other executive offlcer. The lien on it can only be main- 
tained by its manual rétention in oflQcial custody. A release of it by 
the attaching offlcer for any purpose destroys the lien. The necessity 
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for excluding the owner from bénéficiai enjoyment in thé thing at- 
tached bas justly given rise to the reqnirement thatwhenhisjudgment 
is obtained the attaching créditer shall speedily satisfy it ont of that 
which he has so long withheld from the défendant owner. If, instead 
of doing so, the issue of exécution is followed hy a return nulla bona, 
it is inferred against the judgmeut creditor that he proposes to rely 
on other property for his debt, and that he has abandoned his lien. 
Or, if no exécution is issued upon a judgment within a reasonable 
time, the lien is to be regarded as abandoned, because the défendant 
owner of the attached personalty may justly complain that, if he is 
not to hâve the use of it, he ought at least to hâve it sold, and the 
proceeds of it applied to the payment of his debts. Avery v. Ste- 
phens, 48 Mich. 249, 12 N. W. 211; Trowbridge v. Bullard, 81 Mich. 
453, 45 N. W. 1012; Butler v. White, 25 Minn. 433; Speelman v. Chaf- 
f ee, 5 Colo. 256 ; Eickards v. Ounningham, 10 Neb. 417, 6 N. W. 475. 
No case has been cited to us, however, in which it has been held that 
a return of nulla bona on a flirst exécution after judgment is a sur- 
render of the lien on real estate. The case of Blish v. Collins, 68 
Mich. 542, 36 N. W. 731, cited for appellee, was certainly not such a 
case. There a levy was made on the attached land, and then with- 
drawn, and no claim was made under the attachment or levy. Nor 
lias any case been called to our attention in which an attachment 
on real estate has been held to be discharged by delay in the levy of 
an exécution on the land attached after judgment, unless the stat- 
ute expressly limits the time within which exécution and sale after 
judgment must take place to préserve the lien, as in Maine. Cros- 
weli V. Tufts, 76 Me. 295. There is a remark in a décision of the 
suprême court of Michigan, in considering the objection to the valid- 
ity of a lien by attachment on real estate, that the delay in levying 
exécution in that case — of two months — was not unreasonable. 
This, it is argued by counsel for the appellees, is a récognition by im- 
plication that a longer time might be unreasonable. We are not pre- 
pared to deny that a lien on real estate, secured by attachment, 
might be abandoned by great delay in levying exécution, especially 
where the rights of third parties may hâve intervened between at- 
tachment and exécution, but there is nothing of the kind in the case 
at bar. The character of the real-estate lien is such as to make 
delay in exécution much less burdensome to the debtor, and to relax 
the stringency of the rule requiring speed in exécution on attach- 
ments of personalty. Section 7993 of Howell's Sta tûtes provides 
for the attachment of real estate, and states that the levy shall be 
made in the manner provided by law for the seizure of such property 
on exécution. Section 7995 provides that the real estate attached 
shall be bound, and the attachment shall be a lien thereon from the 
time when a certified copy of the attachment, with a description of 
the real estate attached, shall be deposited in the office of the register 
of deeds in the county where the real estate is situated. Section 
7996 provides: 

"Each register of deeds shall note on every such certified copy the day, hour 
and minute when he receives It; and shall also enter In a book to be kept 
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by hlm for that purpose, the names of the parties In such writ, designatlng 
who Is plaintiff and who défendant, the tlme when the land was attached, 
and the tlme when sueh copy was deposlted." 

Section 8017 provides: 

"That any attachment on real estate shall also be discharged upon the rec- 
ord thereof by the register of deeds in whose custody It shall be, whenever 
there shall be presented to him a certlflcate executed by the plaintiff, hls Per- 
sonal représentatives or assigns, duly acknowledged specifying that sucb at- 
tachment has been removed or otherwise satisfled or discharged ; or a certlfled 
copy of the action of the court removing the same." 

It would seem to be clear enough from thèse provisions that the 
attachment upon real estate is nothing more than a statutorj' mode 
of recording a lien on real estate, in anticipation of a judgment and 
sale of the same to pay the debt. It does not interfère in the slight- 
est with the use and enjoyment of the land by the owner, and the 
exigency présent in the attachment of personalty, already pointed 
ont, has no existence where realty is the subject of process. In 
Walkley v. Bostwick, 49 Mich. 374, 13 N. W. 780, the action was 
brought against the sheriff and one in whose behalf the sheriff had 
made an alleged wrongful levy on the lands of the plaintiff under an 
exécution against another person, and judgment was given for plain- 
tiff in the court below. In reversing this judgment the suprême 
court of ItÇichigan, by Mr. Justice Cooley, said : 

"At most, the act of défendants amounted to no more than a formai asser- 
tion that the ownershlp of plaintlff's land was In John Walkley, and that they 
proposed to malntain that assertion by légal proceedlngs. * * * When a 
sheriff levies hls exécution on the personal property of one who is a stranger 
to the judgment, there is a positive wrong, because there is a positive inter- 
férence wlth the owner's possession. There might also be a trespass in the 
levy of exécution on lands, If the offlcer were to go upon the lands for the 
purpose, but it Is not pretended that he did so in this case. Hère the plaintiff 
finds her injury in the bare fact of levy; in other words, in the bare fact that 
thèse two défendants, without malice, hâve asserted that another party owns 
the land. But In law this is not an actlonable wrong." 

Taking into considération the real nature of the attachment, we 
think that, in a case where the rights of third parties do not inter- 
vene, no delay in the exécution, after judgment, ought to destroy 
the lien, if it falls short of clearly indicating an intention to abandon 
the same. Does a delay for nine months in this case indicate such 
an intention on the part of the complainant? We are very clear 
that it does hotl In Speelman v. Ohaffee, 5 Colo. 256, it was held 
that the delay of a year in issuing exécution, after judgment, on an 
attachment pn Personal property, was not unreasonable, or such as 
to indicate abandonment. If this be a sound view in the case of 
personalty, then, for the reasons stated, a delay of nine months in 
case of real estate ought certainly not to worb an abandonment. 

2. Buthbw astothe nuUabonareturn? Where that has been held 
to work an abandonment in case of personal property, the return 
has usually appeared to hâve been made by direction of the plaintiff 
or his counsel. In such a case there is little room for doubt of an 
intention to abandon. But, even if cases are found in which such a 
return without direction by plaintiff has been held to work a release 
of the lien on personal property, it must be remembered that the 
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power of the officer to release the lien, dépendent as ît îs on his 
custody, is plenary, aad the only recourse of the plaintiff is against 
the ofiScer. But over the existence and maintenance of a real-estate 
lien the plaintiff and his attorney hâve much more control, and are 
much legs subject to injury by the négligence or wantonness cl the 
ofBcer. In Peck v. Bank, 51 Mich. 353, 16 N. W. 684, the suprême 
court of Michigan said: 

"When the exécution is levied upon real estate only, as In this case, the 
sheritt has no intei-est In it, beyond his fées for mailing the levy, until the 
money is coUected or the sale made; and then he is entitled to his poundage 
on the amount coUected, or for which it is sold. In such case, until the sale 
is made the sherilï incurs no risk or responsibility. He is not entitled to the 
possession of the property, and is constantly subject to the direction of the 
plaintiff in the exécution as to further service in maklng the collection." 

There is nothing in the record to show, and we cannot présume, 
that the return of nuUa bona on the original fieri facias was by direc- 
tion of counsel for the judgment créditer. If not, certainly the 
marshal could not, by his négligence in failing to observe the exist- 
ence of the attachment on the land, and to levy thereon, deprive the 
party of his record lien. Vroman v. Thompson, 51 Mich. 452, 16 
N. W. 808; Braley v. French, 28 Vt. 546; Dawson v. Daniel, Fed. 
Cas. No. 3,669; Kneel. Attachm. 300; Wade, Attachm. § 260; Drake, 
Attachm. § 240. In our opinion, the issuing of the original writ, and 
its return nulla bona, are not enough to constitute an abandonment 
of the lien secured by the attachment, and the alias writ was in time 
to perfect the lien, and to make it available to the complainant in 
this suit. 

3. Did the fact of Morgan's death, and the appointment of his ad- 
ministrator, prevent the enforcement of complainant's remedy 
against the land attached by a proceeding in the court below, with- 
out regard to the settlement of Morgan's estate in the probate court 
of Washtenaw county, Mich.? It is contended that the beneflt of 
the attachment, if any there was, must be enjoyed by application to 
the probate court, and that comity requires that no exécution should 
be enforced against the land which, if the complainant's claim is 
right, belongs now to Morgan's administrator, and should be in his 
custody, and under the control of the probate court. Section 5946 
of Howell's Annotated Statutes provides that "a claimant having a 
lien upon real or personal estate of the deceased, by attachment pre- 
vious to his death, may, on obtaining judgment, hâve exécution 
against such real or personal estate." It seems to us clear that this 
provision of the statute intended that the lien secured by attach- 
ment upon real estate of the deceased debtor before his death should 
be enforced as if he were alive, and that proceedings in exécution and 
sale should take place without regard to the settlement of his estate 
in a probate court. Without considering, therefore, the question of 
comity between the courts, we think this spécial statutory exception 
is quite suiïicient to justify a court of equity in aiding the exécu- 
tion which is expressly permitted by the written law of Michigan. 
Smith V. Jones, 15 Mich. 281; Hochgraef v. Hendrie, 66 Mich. 556, 
G57, 34 N. W. 15. 
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4. Was the fact tliat tàe land attached was in the possession of 
the executoïs and trustées of Lucy W. S. Morgan a reason for witli- 
holding ail relief from the complainant, because thèse executors and 
trustées had taken possession of the same by virtue of Lucy W. S. 
Morgan's will, under the authority and direction of the probate court 
of Washtenaw county, before the attachment? The attachment, 
and the bill in aid of the attachment, it will be observed, were ad- 
Yersary proceedings against the estate of Lucy W. S. Morgan. Thèse 
were proceedings to obtain possession in specie of property claimed 
not to belong to her estate. They were, in this respect, quite like 
a suit in replevin, or a suit in ejectment. The claims hère depended 
not upon her title, and were not made under and by Tjrtue of her will. 
Complainant did not claim as a créditer of her estate, but as the own- 
er of property which was wrongfully in the custody of her executors, 
and which belonged to complainant, for the purpose of satisfying 
his debt, because it had belonged to his debtor. This makes a case 
very différent from that in which a person claims an interest in prop- 
erty in the custody of an exécuter or administrator through his rela- 
tion to the testa tor or intestate, as a distributee or créditer of his 
estate. The latter was the case in Byers v. McAuley, 149 U. S. 608, 
13 Sup, et. 906, and we should hesitate before extending the prin- 
ciple there laid down to adversary proceedings of the character of 
those hère under considération. But we are entirely relieved from 
discussing the distinction suggested as .a matter of fédéral jurisdic- 
tion in equity by a spécifie provision of the Michigan statute with 
respect to the power of administrators and executors, in which the 
distinction is expressly made the law of Michigan. Section 5902 of 
Howell's Statutes enacts, "No action shall be commenced against the 
executor or administrator, except actions of ejectment, or other ac- 
tions to recover the seizin or possession of real estate, and actions of 
replevin." In Manufacturing Co. v. Benjamin, 55 Mich. 334, 21 N. W. 
360, the Michigan suprême court said of this provision, "The manifest 
object of the statute is to permit suits to be brought against execu- 
tors and administrators to try the title or right to possession of both 
real and personal property during the progress of the settlement of 
the estate." Complainant hère asserts his right by virtue of the at- 
tachment and exécution upon the lands of E. W. Morgan, which, 
aa already shown, he had the right to enforce after Morgan's death, 
as against Morgan's administrator, and, claiming through Morgan, 
he asserts Morgan's right against property in the hands of the execu- 
tors of Lucy W. S. Morgan, and seeks to obtain possession and seisin 
of that real estate for the pui-pose of subjecting it to the payaient of 
his debt. The case at bax cornes clearly within the letter and spirit 
of the statute, which entirely removes the necessity for our consider- 
ing the nice questions which hâve been argued before us of comity 
between fédéral courts of equity and probate courts in the adminis- 
tration of estâtes and decedents. 

5. If the amendment to the bill explained the delay of complainant, 
and was an answer to the charge of lâches upon which the demurrer 
to the original bill had been sustained, it was, in our opinion, the 
duty of the court to allow the complainant to flle it; and, haviug al- 
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loM'ed the complainant to flle it, it was error in the court to strike 
it from the files, if it met the objection wMch had been found in the 
original bill. Eiddle v. Whitehill, 135 U. S. 621, 10 Sup. Ot. 924. 

Corning now to the question of lâches, we areclearly of the opin- 
ion that the efforts made by the complainatt to find property of Mor- 
gan out of which to satisfy his claim were persistent and diligent. 
The mère fact, if it is to be inferred as a fact from the ayerments of 
the bill, that the conveyances of land from Morgan to défendants' 
predecessor in title, Lucy W. S. Morgan, were mattors of public record, 
did not put the complainant on notice thar thrre was no real con- 
sidération for the deeds. Moreover, the bill avers that the défend- 
ants caused it to be understood by statements that the transfers 
were made for good considérations, to wit, f25,000, and that not un- 
til 1889 did the complainant discover any évidence with which to 
impeach sùch claim. We think that the averments of the amend- 
ment are fully up to the requirements of the strictest rule in regard 
to lâches, and that, giving them their full effect, they disclose a 
constant effort on the part of ail the défendants to cover up and 
withhold from the complainant any information with respect to the 
actual considération upon which such conveyances were based. If 
the averments of the bill are true, it is made sufiRciently to appear 
that Morgan was a raan with a large amount of property and a 
large indebtedness, who had succeeded, by the aid of the défend- 
ants, in defeating ail his creditors for years, and in withholding 
and secreting the évidences by which it could be proven in a judicial 
proceeding that the real estate and other property really belonging 
to him were in fact his. Eosenthal v. Walker, 111 U. S. 185, 4 Sup. 
et. 382; Traer v. Clews, 115 U. S. 528, 6 Sup. Ct. 155; Kirbv v. Kail- 
road Co., 120 U. S. 130, 7 Sup. Ct. 430; and Bailey v. GÏover, 21 
Wall. 342, — are ail cases laying down the principle that, where a 
party injured by the fraud remains in ignorance of it without 
any fault or want of diligence on his part, the bar of the statute 
does not begin to run until the fraud is discovered, though there be 
no spécial circumstances, or efforts on the part of the party commit- 
ing the fraud to conceal it from the knowledge of the other party. 
The strictest rule on the subject of lâches which the authorities will 
justify is that, before delay in flling a bill to rectify fraud can be ex- 
cused, it must appear either that the fraud was actively concealed, 
or that it was of such character as to conceal itself, and that the com- 
plainant has been diligent in his investigations. Pearsall v. Smith, 
149 U. S. 231-236, 13 Sup. Ct. 833. Judged by either test, it is 
manifest that there is no such lâches on the face of the bill, as 
it was proposed to amend it, as to make it demurrable. The resuit is 
that the action of the court below in striking fiom the files the amend- 
ment to the bill was erroneous, and that the bill as amended was not 
demurrable, so far as it sought relief against Kinne and Johnson, 
executors of Lucy W. S. Morgan, and Manley, administrator of E. W. 
Morgan, in aid of the attachment and levy upon the lands attached 
in the suit at law. The decree of the circuit -îourt is therefore re- 
versed in part, with directions to permit the flling of the amendment 
to the bill, and to require Kinne and Johnson, executors of Lucy W. S. 
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Morgan, and Manley, administrator of E. W. Morgan, to answer so 
much of the bill as seeks relief in relation to th.e lands attached, and 
the lien thereon; and the remainder of the decree is affirmed. The 
costs will be taxed to Johnson and Kinne, executors. 



LANT V. KINNB et al. 

(Circuit Court of Appeals, Slxth Circuit. July 8, 1896.) 

No. 394. 

1. CONSOLIDATIOIÏ OF CAUSES. 

Under ReT. St. U. S. § 921, It is proper to consolidate an equity suit 
brought In ald of an attacliment, and one to restrain the enforcement of 
Buch attachment by exécution, and to make the bill in the latter a cross 
bill in the former. 

8. EXBCUTOBS AND ADMINISTKATORS. 

Under the Michigan statutes, where property is in the possession of 
executors as a part of their testator's estate, adversary proceedings 
against the property as belonging to another, by an attaching créditer 
of the latter to satisfy the judgment, may be had in a court of equity 
with recourse to the probate court under whose direction the executors 
discharge their functîons. 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the Eastern District of Michigan. 

Jasper Gates, for appellant^ 
S. T. Douglas, for appellees. 

Before TAFT and LUETON, Circuit Judges, and HAMMOND, J. 

TAPT, Circuit Judge. This is another phase of the controversy set 
forth at large and dlscussed in the case, just decided, of Lant v. Man- 
ley, 75 Fed. 627. , The bill in the court below was flled by Kinne 
& Johnson, executors of the estate of Lucy W. S. Morgan, to en- 
join the enforcement by exécution of the same attachment lien upon 
the lands in the possession of Kinne & Johnson as such executors, con- 
sidered in Lant v. Manley, and to remove the cloud upon their title 
caused by the attachment and levy. The bill avers that the lands at- 
tached were conveyed by E. W. Morgan, against whom Lant, Sr.'s, 
judgment was rendered, to Lucy W. S. Morgan, in 1874, for full con- 
sidération, and that from that time until her death, in 1887, Lucy W. 
S. Morgan remained in possession and enjoyment of the same; that 
after her death the complainants, with Franklin L. Parker, became 
seised of the property as executors and trustées duly qualiâed under 
her will, which was probated in Washtenaw county, Mich., and that 
they are the true owners of the same, in their trust capacity; and that 
Elijah W. Morgan and his ereditors had no interest in the same dur- 
ing his lifetime after 1874, and neither his représentatives nor his 
ereditors hâve any interest therein since his death. By his answer, 
Lant, Sr., denied that E. W. Morgan had conveyed the real property 
attached, to Lucy W. S. Morgan, for a full considération, and made 
as part of his answer the averments of his bill filed in the suit of 
Lant v. Manley, in which we hâve just pronounced jud{3:nent on ap- 
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peal. No replication to the answer was filed by the complainant, 
and the record does not disclose that any proof was taken. In this 
condition of the record, the f ollowing decree was entered : 

"This cause, coming on for hearing, was argued by counsel for the respective 
parties; and it being admitted by complainant tliat the property described 
in complainant's bill was conveyed by Elijah W. Morgan to Lucy W. S. Mor- 
gan, and that the title of record of said property stood in the uame of said 
Lucy W. S. Morgan at the time of her decease, and that the said property was 
at the time of the levy of the attachment and exécution, in said bill mentloned, 
made thereon, in the pos-session of said Edward D. Klnne, Otis C. Johnson, 
and Franklin L. Pariier, as executors and trustées of the last will and testa- 
ment of said Lucy W. S. Morgan, deceased, and held and hold the same under 
letters testamentary issued eut of the probate court for the county of Wash- 
tenaw; and the court being of opinion that by reason of said conveyances, 
and the possession of said property as aforesaid by said Kinne and Johnson 
and Parker as such executors and trustées as aforesaid, that the levy of said 
attachment and exécution was illégal, null, and void: It Is ordered, adjudged, 
and decreed that the levy of said writ of attachment, with the levy of exécu- 
tion in said cause, be, and the same is hereby, vacated and set aside and 
held for nàught, and that the said complainant shall forthwith cancel and 
discharge the same of record In the office of the register of deeds of Wash- 
tenaw county, and that In default thereof this decree shall stand and avail 
as a discharge and release thereof, and that the complainant recover costs to 
be taxed." 

This mode of disposing of a case not at issue on the proof, and 
not set down for hearing on bill and answer, is quite anomalous. 
The anomaly arose, doubtless, from the circumstance that the court 
below treated this cause and the Manley suit as one controversy, as 
in fact they were, and thus the defects in this record escaped atten- 
tion. We think that the two actions should be Consolidated, and 
that the bill below should be treated as a cross bill in the Manley 
suit. Eev. St. U. S. § 921; Evans v. Evans, 23 N. J. Eq. 180; Con- 
over T. Conover, 1 N. J. Eq. 404. We do not deem it necessary, how- 
ever, to base our ruling on the irregularity of practice, because it 
is apparent from an examination of tbe decree that it rests on a 
view of the law which in the case just decided we hâve held to be 
erroneous. The relief was granted on the theory that because the 
executors of Lucy W. S. Morgan were in possession of the land in 
question, claiming under her title, and acting under orders of the 
probate court of Washtenaw county, ro attachment could be levied 
thereon, as the property of E. W. Morgan, out of the United States 
court. We hâve discussed this question at some length in the case 
just decided, and hâve pointed out that such an adversary proceed- 
ing against executors and administrators is expressly permitted by 
the statutes of Michigan. The decree is erroneous, and must be 
reversed, and the cause remanded for further proceedings. 



KELLEY V. MtITUAL LIFE INS. CO. OF NEW YORK. 

(Circuit Court, S. D. lowa, C. D. August 25, 1896.) 

1. Life Insurance— Waebantt in Application. 

Where the application is, by the face of the policy, made a part of the 
contract, and the application déclares that the policy is to be made "in 
accordance wlth the foUowing statements," one of which Is a certain 



638 75 FEDERAL REPORTER. 

warranty, and that thèse statements are "offered as a considération of 
the contract," whieh Is to be aecepted as Issued "In conformity wlth thls 
application," such warranty is a part of the poiicy. 

8. Same. 

When the application Is, by tte express terms of the poUcy, made 'a 
part of thls contract," a breach of a warranty In the application invali- 
dâtes the contract, unlesa some peculiarity in the warranty takes it ont 
of the gênerai rule. 

8. Samb— SuiciDB. , , 

A warranty that Insured will not die by his own aet, "whether sane or 
Insane," is valld. 

Action by Joséphine R. Kelley against the Mutual Life Insurance 
Company of New York. On demurrer to answer. 

Remley & Ney and McElroy & Northrup, for plaintifl. 
Park & Odell, for défendant. 

WOOLSON, District Judge. Thls action is based on two policîes 
of life insurance upon the îife of Edward S. Kelley. The earlier 
poiicy, dated May 24, 1893, is for $2,500, payable to plaintifE (who 
was the wife of the insured). The later poiicy, dated December 28, 
1893, is for $5,000, payable to the insured, but was by him assigned 
to one R. P. Mulock. After death of insured, said assignée, Mulock, 
assigned said poiicy to plaintifl. The insured died Pebruary 21, 
1895. The défense herein is self-destruction by the insured. 

So far as relates to the matters now in dispute, the contract of in- 
surance in each poiicy is the same. I quote so much as relates to 
the issue of law involved in the pending demurrer: 

"In considération of the application for thls poiicy, which Is hereby made 
a part Of thls contract, the défendant promises to pay • • *, upon ac- 
ceptance of satlsfactory proofs • * • of the death of said Edward 8. Kel- 
ley, • • * upon the foUowing condition, and subject to the provisions, re- 
quirements, and beneflts stated on the back of thls poUcy, which are hereby 
referred to and made part hereof." [Hère follow provisions for payment of 
annual premium.] 

In the "provisions, requirements, and beneflts" exhibited (In péti- 
tion) with each poiicy is found the foUowing: 

"Incontestabillty. It is further promised and agreed that, after two years 
from the date hereof, the only conditions which ehall be blnding upon the 
holder of thls poiicy are that he shall pay the premiums, at the tlmes and 
places and in the manner stlpulated in said poiicy, and that the requirements 
of the Company as to âge and mllitary or naval service In tlme of war shall 
be observed, and that In ail other respects. If thls poiicy matures after the 
expiration of the said two years, the payment of the sum insured by thls poi- 
icy shall not be disputed." 

There is also exhibited with each poiicy what is headed "Médical 
Examiner's Report," consisting largely of questions and answers 
purporting to be signed by the insured, and also the foUowing: 

"I hereby apply to the Mutual Life Insurance Company of New York for a 
poiicy of • * * Insurance on my llfe, * • * In accordance wlth the fol- 
lowing: statements: * * * i hereby warrant and agrée not to réside or 
travel [hère follow climatlc, etc., limitations] • * • durlng the next two 
years foUowing the date of the issue of the poUcy for which application Is 
hereby made. * • • I ;also warrant and agrée that I will not die by my 
own act, whether sane or insane, during the said period of two years. * * • 



KELLEY V. MUTUAL LIFE INS. CO. 639 

I also agrée that ail the foregolng statements and answers, as well as those 
I make to the company's examiner, in continuation of thls application, are 
by me warranted to be true, and are ofilered to the company as a considération 
of the contract, which I hereby agrée to accept as issued by the company in 
conformity with this application. * • * 

"[gigned] Edward S. Kelley." 

Plaintiff's demurrer is aimed at the second and fifth paragraplis 
of the answer. Thèse paragraphs are identical except that they 
apply to différent policies. After alleging that said insured made 
written application to the company for insurance, and that, as con- 
sidération for such insurance, said insured ofîered "the représenta- 
tions, statements, and warranties" contained in such application (as 
set ont with pétition), and that said policies of insurance issued 
thereon and with référence thereto, etc., the défense is pleaded that, 
"in violation of said agreement and warranty," the same being ex- 
hibited as above copied, said insured "did, within two years next 
foUowing the date of issue of said policy of insurance, die by his 
own act, sane or insane." 

1. The ârst point of the demurrer, that "the warranty [not to die 
by his own act, sane or insane, within two years, etc.] is not made a 
part of the policy of insurance, and is not expressed in said policy, 
must be overruled. By the face of the policy, the application is 
made a part of the contract, and the application expressly déclares 
it is made "in accordance with the following statements" (one of 
which is this warranty), and that thèse statements are "oiïered as 
a considération of the contract" (which is to be accepted as issued 
"in conformity with this application"). 

2. The further point is presented that the contract of insurance 
"does not become void by its terms because of the breach of the 
said warranty." 

Said Justice Clifford (Cady v. Insurance Co., 4 Cliff. 203, Fed. Cas. 
î^o. 2,283): 

"Policies of Insurance, like ail other written contracte, are to be constnied 
by ascertalning the intention of the parties; and, In coUecting that Intention, 
the words of the policy must be understood in their plain, ordinary, and pop- 
ular signification, unless, In view of the subject-matter or the usage of 
trade, the words hâve acquired a différent meanlng, or unless the context 
clearly shows that they are employed in some spécial and peculiar sensé." 

To the same gênerai effect is the déclaration of the suprême court 
in Insurance Co. v. Boon, 95 U. S. 117, 128: 

"Policies of insurance, Uke other contracta, must receive a reasonable in- 
terprétation, consonant with the apparent object and plain Intent of the par- 
ties. * * • In construing contracts, words must hâve the sensé in which 
the parties understood them. And, to understand them as the parties under- 
stood them, the nature of the contract, the objects to be attained, and ail the 
clrcumstances must be consldered." 

In deciding the question before them, whose solution "dépends 
upon the construction and effect to be given" to a portion of the 
application for the policv of insurance, the suprême court déclare, 
in Insurance Co. v. Grldley, 100 U. S. 614, 615, that: 

"It is a recognized rule in the construction of statutes that 'a thing which is 
within the Intention of a statute is as much within the statute as if it were 
within the letter; and a thlng which is within the letter of the statute is not 
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within the statnte unless It is wlthin the intention of tlie makers.' This propo- 
sition is equally applicable to other written instruments. The object of ail 
symbols is to convey the meaning of those who use them, and, when that can 
be ascertained, It is conclusive. The intent of the lawmakers is the law, and 
hère the intent of the parties Is the contract." 

This announcement, it is true, related to a statement by the in- 
sured, in his application for the policy, with référence to an exist- 
ing fact. In the case at bar the statement is with référence to a 
future event. But are not the two, or may they not be, governed 
in construction by the same gênerai rule? 

"By the ternis of the policy, the Insurance was predicated upon the applica- 
tion, which Is"expressly declared therein to be a part of the policy. • * » 
Accordlngly, when the policy contains a clause deciaring that the application 
forms a part of the contract, ail the material statements in the answers of 
the applicant are thereby changed from représentations into warranties. In 
such a case the application is to be taken as a part of the contract of In- 
surance, in the same manner as it would be if incorporated into the policy 
itself." Eddy St. Iron Foundry v. Hamiiden Stock & Mut. Fire Ins. Co., 1 
ClIfC. 300, Fed. Cas. No. 4,277. 

After noticing the gênerai différences between représentations 
and warranties as affecting the insurance contract, Justice Clifford 
adds: 

"But, when the représentations of the insured are expressly referred to ta 
the policy as forming a part of the contract, they will aequire the character 
of warranties, and invalidate the insurance, unless strictly complled with, 
whether they are or are not njaterial to the risk assumed by the insurer." 

The phrase on which the défense relies in case at bar is express- 
ly declared to be a warranty. "I warrant and agrée" is the lan- 
guage of the application. Since, therefore, the application is, by 
the express terms of the policy, made "a part of this contract," it 
must follow that a breach of this warranty invalidâtes the con- 
tract, unless some peculiarity in the warranty itself shall take it 
out of the gênerai rule. 

The cases are not infrequent where a warranty with référence to 
a future event, or "a continuing warranty," bas been considered by 
the courts. Especially in contracts with référence to fire insurance 
are thèse cases fréquent, — as with référence to a force pump on the 
premises (Cady v. Insurance Co., 4 Cliff. 203, Fed. Cas. No. 2,283; 
Sayles v. Insurance Co., 2 Curt. 610, Fed. Cas. No. 12,422); lamps 
in factory (Clark v. Insurance Co., 8 How. 235); unoccupied condi- 
tion of insured property (Albion Lead Works v. Williamsburg City 
Fire Ins. Co., 2 Fed. 479; Dennison v. Insurance Co., 52 lowa, 457, 
3 N. W. 500); change in title or possession (Runkle v. Insurance 
Co., 6 Fed. 143; Hathaway v. Insurance Co., 64 lowa, 229, 20 N. W. 
164; McKissick v. Insurance Co., 50 lowa, 116); stopping mill (Day 
V. Insurance Co., 70 lowa, 710, 29 N. W. 443); as to future incum- 
brances (Ellis v. Insurance Co., 61 lowa, 577. 16 N. W. 744); change 
of exposure (Davis v. Insurance Co., 81 lowa, 496, 46 N. W. 1073). 

In James v. Insurance Ce, 4 CHff. 272, Fed. Cas. No. 7,182, Jus- 
tice CliffoFd says: 

"Warranties may be affirmative or promissory. Affirmative wai-ranties may 
be express or implied, but they usually consist of positive représentations là 
the policy of the existence of some fact or state of thlngs at the time, or 
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prevlous to the tlme, of the making of the policy; and they are, In gênerai, 
conditions précèdent, whieli, if untrue, whether material to the risk or net, 
tke policy does net attach, as it is not tlie contract of the insurer. Promis- 
sory warranties may also be express or Implied; but they usually, not al- 
ways, hâve respect to the happening of some future event, or the performance 
of some future act, in which cq^e they are usually held to be conditions sub- 
séquent, and subject to a reasonable construction to effect the intentions of 
the parties, as evidenced by the language employed, the subject-matter, and 
the surrounding circumstances. Stipulations of this kind must receive a 
reasonable construction; and the rule is that the intention of the parties, if 
it can be ascertained, Is to govem; 'and the intention,' says Shaw, O. J., 'is 
to be learned from the language used, construed in connection with every 
part and clause in the contract, the subject-matter respecting which the worda 
are used, and the obvious purpose of each stipulation.' Houghton v. Insur- 
ance Co., 8 Metc. (Mass.) 125." 

We must bear in mind, however, the rule, universally applied by 
the courts in ail Insurance matters, that any ambiguities in the 
application or other part of the policy are to be solved in favor 
of the validity of the Insurance contract. Provisions therein which, 
upon one construction, make void, and upon another make valid, 
the contract, are never to be so construed as to render the contract 
void or nonenforceable, unless the opposite construction is, under 
the facts of the case, impracticable. Kahnweiler v. Insurance Co., 
14 C. 0. A. 485, 67 Fed. 483-487; Indemnitv Co. v. Wood, 19 0. 0. 
A. 264, 73 Fed. 81, 88; National Bank t. Insurance Co., 95 U. S. 673, 
679; Thompson v. Insurance Co., 136 U. S. 287, 297, 10 Sup. Ct. 1019; 
Moulor V. Insurance Co., 111 U. S. 335, 342, 4 Sup. Ct. 466. 

But there seems in the policy in suit no ambiguity with référence 
to the clause pleaded in défense. Its phraseology is clear, the mean- 
ing plain, and the intent of the parties manifest. What, then, ia 
the character of performance to which the insured is to be held 
thereunder? 

"A warranty as to an existing faet is a condition précèdent, and if it be not 
true, when reasonably construed, it avoids the policy, whether it is material 
or immaterial, as the condition is a part of the contract, which cannot be en- 
forced unless it appears that the condition is fulfilled; but the insured, even 
in such a case, is only held to a substantial compliance, it being well set- 
tled that the condition cannot be extended by construction so as to include 
what is not necessarily Implied in its terms. Somewhat différent rules are 
to be applied to the executory stipulations in the policy, which are sometimea 
denominated 'promissory warranties,' and such stipulations are to be re- 
garded as having the légal effect of représentations rather than warranties, 
as understood in the law of marine Insurance, though partaking in some 
measure of the character of both. They are iike représentations, in requiring 
that the facts shall be true and correct, and, so far as they are executory, 
that they shall be literally performed, but not Iike warranties. in requiring an 
exact and literal compliance. It is enough, therefore, if thèse statements, 
relied on as the basis of the contract, are made in good faith, and without 
the Intent to deeeive; that they are substantially true and correct as to ex- 
isting circumstances. and substantially complied with so far as they are ex- 
ecutory and regard the future." Cady v. Insurance Co., 4 Cliffi. 203, Fed. Cas. 
No. 2,283. 

Under the foregoing statement of the law, as announced by Jus- 
tice ClifEord, the contention of counsel becomes immaterial as to 
whether the warranty above copied from the policies in suit are re- 
garded as warranties strictly, or as executory stipulations, which, 
by the policies, are made a part of the Insurance contract. 
v.75F.no.7 — 41 
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The circuit court of appeals for the second circuit, in Insurance Oo. 
V. Leubrie, 18 0. C. A. 334, 71 Fed. 843, 845, when considering whetk- 
er "th,ère is a légal distinction between the eiïect of such. a condi- 
tion [that ingured would not "die by his own hand during the period 
of two years following the issue of the f olicy"] when recited in the 
policy and when made the subject of a warranty in an application 
upon which the policy is founded," speaking through Circuit Judge 
Wallace, say: 

"There Is no such distinction. In eittier case there is a stipulation upon the 
literal fuiflllment of which the validity of the contract dépends; and in either 
the policy is to be vold In the eyent of a breach,— a resuit which, by the con- 
dition, is expressly, aad, by the warranty, is impliedly, assented to." 

The history of litigation with référence to policies of life insur- 
ance containing conditions relating to self -destruction by insured 
need not hère be attempted. A very full collection of the authori- 
ties on this point may be found in 16 0. C. A. 623, in note to In- 
surance Co. V. Florida. Since the décision of Bigelow v. Insurance 
Co. (1876) 93 U. S. 284, upheld the validity of policies whose con- 
tracta were nonenforceable where "suicide, sane or insane," was the 
cause of the death of the insured, the current of décision in this 
direction has been substantially unbroben, in state as well as féd- 
éral courts. The reasons for the conclusion reached are clearly stat- 
ed in the Bigelow Case. Keferring to the former cases of Insurance 
Co. T. Terry, 15 Wall. 580, where the suprême court had held that 
the phrase "sball die by his own hand" did not apply to an insane 
man who took his own life, the court consider the phrase "shall die 
by suicide, sane or insane," as contained in the Bigelow policy, and 
declare(93U. S. 286): 

"But the insurers in this case hâve gone further, and sought to avoid alto- 
gether this class of risks. If they hâve succeeded in doing so, it is our duty 
to glve efCect to the contract, as neither the policy of the law nor sound mor- 
als forbid them to make it. * * • It is not percelved why they cannot llmit 
their Ilability if the assured is in proper language told of the extent of the 
limitation; and it is not against public policy. * * » Nothing can be clearer 
than that the words 'sane or insane' were introduced for the purpose of ex- 
cepting from the opération of the policy any Intended self-destruction, whether 
the insured was of sound mind or in a state of insanity. Thèse words hâve a 
précise, definite, well-understood meaning. No one can be mlsled by them; 
nor could an expansion of this language more clearly express the intention of 
the parties. • * * And this condition, based, as it Is, on the construction of 
this language, Informed the holder of the iwlicy that, If he (the insured) 
purposely destroyed his own life, the Company would be relieved from lia- 
bility." 

One of the provisions of the policies in suit is that suicide, after 
two years from date of policy, would not be a valid ground for con- 
test; and, when the insured afQxed his signature to the several 
applications for the policies in suit herein, he could not hâve ïnis- 
understood that the statements therein, "I also warrant and agrée 
that I will not die by my own hand, whether sane or insane, during 
the said period of two years," were introduced for the purpose of ex- 
cepting from the opération of the policy any intended self-destr^ic- 
tion within such two years. He was thereby informed, and each 
holder of said policies (containing thereon the application with this 
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warranty in full), was informed, that, "if th.e insured purposely de- 
stroyed his own life within said two years, the company would be 
relieved from liability" under said policies. Such is "the distinct 
agreement of the parties." "The right to make contracta carries 
with it the right to déterminé what is prudent and wise, what is 
unwise and imprudent; and upon that point the judgment of the 
individual is subject to that of no other tribunal." Jeffries v. In- 
surance Co., 22 Wall. 47, 54. In the state of Missouri, and perhaps 
under some other jurisdictions, the statutes of the state bave placed 
the suicide clauses of insurance contracts under provisions of local 
law, but no such législation has been attempted in lowa. This 
clause must therefore be construed in this case in accordance with 
the announced gênerai principles of construction. 

3. Another point in the demurrer is that "the said warranty, in 
so far as it attempts to control the acts of the insured while in- 
sane, imposes an impossible condition upon the contract, which was 
at the time of its exécution known to be impossible ; and the same 
is void, and constitutes no défense to the claim of plaintiff." It 
must be remembered that this action is not brought to enforce a 
contract based on the warranty referred to. The warranty or agree- 
ment is pleaded in défense. Construing this warranty according 
to the rules of construction herein above stated, and what Circuit 
Judge Caldwell, speaking for the circuit, announces (Kahnweiler v. 
Insurance Co., 14 0. C. A. 489, 67 Ped. 483, 487) as "a well-settled 
rule for the interprétation of contracts," — that "the court will lean 
to that interprétation of a contract which will make it reasonable 
and just," — can any doubt exist as to what the applicant for insur- 
ance and the company to whom the application was made under- 
stood and intended to express by this warranty? Is any interpréta- 
tion thereof practicable, under the situation of the parties at the 
time, and the context of this clause, other than that the applicant 
intended to tender to the company, and the company understood the 
applicant as tendering, an application for insurance, one condition 
of whose contract was to be that if the applicant did, within two 
years from issuance of policy, commit self-destruction, whether at 
the time of such act he was sane or insane, the policy should not 
be binding on the company? And can any doubt exist that the com- 
pany, in issuing the policy, and the insured and the plaintiff, when 
the policies were receiTed and accepted by them, intended and un- 
derstood the policies as containing, in this warranty, an exception 
to the risk otherwise assumed by the policies? To my mind thèse 
warranties and agreements, under the situation, become and are of 
force and effect as a promissory warranty or executory stipulation, 
exempting from liability on the policies upon substantial breach 
thereof. 

It foUows, therefore, that the demurrer of plaintiff to défendant'» 
answer must be overruled, to which plaintiff excepts. The clerk 
will enter due order accordingly, and notify counsel of such action. 
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PTLB r. CLARK et ai. 

WRIGHT V. SAMB. 

(Circuit Court, D. Utah. July 13, 1896.) 

L Rahroad Companibs — Accident at Ceossing— Pkovjncb or Cotjet akd 

JUKY. 

It is now settled that It Is not necessary to leave It to the jury whether 
a prudent maii would look and listen bef ore attempting to cross a raJl- 
road track, and It Is the duty of the court to déclare that a failure to 
look and listen Is négligence. 
I. Samb— Failure to Look and Listen. 

Where one, approaching, In a wagon, a double-track raJlroad mnning 
north and south in a street, stopped, and looked to tlie north, and, seelng 
nothing, concentrated hls attention for a minute and a half on a switch 
engine moving on tlie nearest track, and then, without looking again 
to the north, attempted to cross, and was struck by a train eoming from 
that direction, hdd, that he was guilty of négligence, and a verdict for de- 
fendant was properly directed. 

S. Same— Négligence of Dbiver— Epfect on Passengeb. 

Négligence of the driver of a private conveyanee, In falling to look and 
listen on approaching the track, is not imputable to oue riding with him, 
in the absence of any relation of master and sei-vaat; nor is the passen- 
ger required to exercise the same watchfulness as the driver to discover 
an approaching train and give notice thereof. 

Thèse were two suita, brought, respectiyely, by George ÏL Pyle 
and A. E. Wright, against S. H. H. Clark and otliers, receivers of the 
Union Pacific Kailwaj Oompanj, to recover damages for personal 
injuries incurred by an accident at a railroad crossing. In the case 
of Pyle, the court directed a verdict for défendants, but ref used to 
80 direct in the case of Wright, and the jm-j found for plaintifl. 
Both cases were heard on motions for new trial. 

Evans & Rogers, for plaintifïs. 

Williams, Van Cott & Sutherland, for défendants. 

MAUSHALL, District Judge. By stipulation, thèse cases were 
tried together. On July 13, 1895, the plaintifEs were injured in a 
collision with a train operated by défendants as receivers of the 
Union Pacific Railway. The collision occurred at the intersection 
of Second North and Fourth West streets in Sait Lake City. There 
were two railway tracks in Fourth West street, extending from a 
point south of the place of accident to a point about two-flfths of a 
mile north of that place. The centers of thèse tracks were 14 feet 
apart. The eastem track was about 45 feet from the east street Une. 
At a point two-flfths of a mile north of the place of accident, the west 
track curved to the west and departed from the street. At about the 
same point the east track was slightly deflected to the west until it 
was on a line with the southem portion of the west ti-ack, from 
which point it continued a straight track to a hill, a distance of about 
a mile. The west track was the main line of the railway. The east 
was a spur track to some limestone quarries. The plaintiffs lived 
in Buena Vista, Colo. They were going to Oregon, with the inten- 
tion of settling there if they liked ihe country. They traveled in a 
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two-horse spring wagon. Both wagon and horses belonged to Pyle, 
who was a livery stable keeper. The plaintiff Wright, a physician, 
was, at the time of the accident, riding on the front seat with Pyle, 
who was driving and sitting on the north side of the wagon. The 
évidence does not show whether Dr. Wright was a gratuitous passen- 
ger, nor, indeed, any relation between l'yle and him, other than the 
fact that they were both going to Oregon in search of a place to 
locate, and that Wright was riding in Pyle's wagon. At about 4 
o'clock in the afternoon of July 13, 1895, the plaintifls drove west 
along Second North street. They saw the railway track, drove with- 
in about 50 feet of it, and stopped, their attention being attracted 
by a switch engine running on the spur track. This angine finally 
stopped a few feet south of Second North street. Pyle then drove 
within 12 to 14 feet of the spur track, where he again stopped. He 
then looked to the north, and testifies that he had a clear view along 
the street for a mile, and saw the spur track proceeding for that dis- 
tance to the north, where it seemed to stop at a hill. From this he be- 
came satisiied that no train was coming from the north. He then 
watched the switch engine for about a minute, or a minute and a 
half, and, without again looking to the north, drove upon the track. 
When the wagon reached the west track, it was hit by a passenger 
train from the north, inflicting serious injuries on the plaintilïs. 
Several witnesses for both plaintifîs and défendants estimated the 
speed of this train at varions points between the place of accident 
and the point two-fifths of a mile north of it, where the west track 
departed from the street. No witness placed this speed at more 
than 15 miles an hour. A city ordinance made it unlawful to run 
the train within the city at a speed exceeding 8 miles an hour. There 
was évidence tending to show that the statutory signais for street 
crossings were not given. The court directed a verdict in favor of 
the défendants in the case of George M. Pyle, but refused to so direct 
as to the plaintiff A. E. Wright. In the latter case the jury found 
for the plaintiJï, and a motion for a new trial is made in each case. 

In Pyle's case the évidence is undisputed that he had a clear view 
of the track in the direction of the approaching train for more than 
2,000 feet; that the train was about a minute and a half in travers- 
ing this distance; that, if he had looked to the north within that 
period, he would hâve seen the train, and the collision would hâve 
been averted. But it is said that his attention was fixed on the 
switch engine. When he stopped within 12 or 14 feet of the track, 
he was in no danger from the switch engine. He testifled that his 
horses were not frightened, but were so gentle that he "could drive 
them right into a train." It was not a case where the négligence of the 
défendants had placed him in a position of danger, rendering the 
exercise of cool judgment on his part impossible. He stopped for 
the purpose of viewing the situation, and then deliberately refrained 
from looking to the north for at least a minute prier to his attempt 
to cross the track. The reason he gives for his conduct is that he 
saw the straight track extending for a mile, and assumed that he was 
safe from that direction. But where he stood there were two tracks, 
and thèse, he could see, proceeded for two-flfths of a mile. From 
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there one track continued on its course. He could not reasonably 
assume that the other stopped. Immediately to tte west of tlie main 
track was a Une of telegraph pôles, which foUowed that track on its 
cur\'e from the street, and which, in itself, was an indication of the 
main line. To this he paid no attention. To the south of him, and 
in plain sight, several switch tracks joined the two principal traclcs; 
and he had no right to assume that similar tracks did not join the 
main track to the north of him. The railway track is itself a sign of 
danger, and travelers along the highway, before crossing the track, 
are required to look and listen for approaching trains. If they fail 
to do so, and are thereby injured, their own conduct is condemned as 
négligent, and precludes a recovery. It is not necessary to leave 
such a case to the jury, as the standard fixed by the law is one of 
spécifie acts rather than the generality that the conduct required 
must be that of an idéal average prudent man. "Jî, in the whole de- 
partment of unintentional wrongs, the courts arrived at no further 
utterance than the question of négligence, and left every case, with- 
out rudder or compass, to the jury, they.would simply confess their 
inability to state a very large part of the law which they required 
the défendant to know, and would assert, by implication, that noth- 
ing could be learned by expérience. But neither courts nor législa- 
tures hâve ever stopped at that point. From the time of Alfred to 
the présent day, statutes and décisions hâve busied themselves with 
deflning the précautions to be taken in certain familiar cases ; that 
is, with substituting for the vague test of the care exercised by a 
prudent man a précise one of spécifie acts or omissions. The funda- 
mental thought is still the same, that the way prescribed is that in 
which prudent men are in the habit of acting, or else is one laid 
down for cases where prudent men might otherwise be in doubt." 
Holmes, Com. Law, 111. It is especially in crossing cases that this 
process of substitution is best shown. If the circumstances are 
unambiguous, it is now well settled that it is not necessary to leave it 
to a jury to say if an average prudent man would look and listen for 
an approaching train before attempting to cross the track. The com- 
mon expérience bas become a part of the law, and it is the duty of 
the court to déclare that the failure to look and listen is négligence. 
Kailroad Co. v. Houston, 95 U. S. 697; Schofleld v. Railroad Co., 114 
U. S. 615. 5 Sup. et. 1125; Aerkfetz v. Humphreys, 145 U. S. 418, 12 
Sup. et. 835; EUiott v. Eailway eo., 150 U. S. 245, 14 Sup. et. 85. I do 
not think that the évidence discloses any reason for excepting the 
plaintifs Pyle from the opération of this rule. 

With respect to Dr. Wright a différent question is presented. The 
attempt to cross the track at the time of the collision was Pyle's 
act, not bis. There is no évidence that he counseled it, or in any way 
concurred in it, save by silence. Pyle was not his agent, and he 
had neither the right nor the power to substitute his judgment for 
Pyle's. By what principle, then, is he liable for Pyle's act? The 
doctrine of Thorogood v. Bryan, 8 e. B. 115, as to the identification 
of a passenger with his carrier, bas been definitely overruled in Eng- 
land in Mills v. Armstrong, 13 App. Cas. 1, and condemned by 
the suprême court of the United States in Little v. Hackett, 116 U. 
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S. 366, 6 Sup. et. 391. The fact that, in the case at bar, Dr. Wright 
was riding in a private conveyance does not affect the question. The 
principle is that the driver was not his servant, — that having no 
right to control his action he was not liable for its results. ïn Kail- 
way Co. T. Eadie, 43 Ohio St. 91, 1 N. E. 519, a girl of 16, capable 
of taking reasonable care of herself , riding with her father, who was 
driving his own horse and wagon, was injured by a collision with a 
Street car, caused by the concurring négligence of her father and 
the driver of the car. The court, after citing many cases which 
disapproved of Thorogood v. Bryan, said: 

"The foregoing cases mostly relate to passengers by public carriers, and 
when the passenger Is Injured by the négligence of another public carrier or 
of a third person. It only remains to détermine if a like rule applies where 
the plaintilï was a passenger in a private conveyance. We thlnk it does. 
The plaintifC in the case at bar was in no just sensé the master, nor was 
her father her agent, or under her control or direction. In Puterbaugh v. 
Reasor, 9 Ohio St. 484, the want of ordinary care of plaintiff's agent pre- 
vented his recovery, when the agent's négligence dlrectly contributed to the 
iiijury, though the défendant was also guilty. But it is well settled that 
passengers in a public conveyance are not so liable for the négligence of the 
employés of the carrier, because they are not the agents of the passenger. 
The same reasons apply with equal force to a private carrier. Plaintiiî's rela- 
tion to her father being that of a passenger in his wagon, going to their com- 
mou home, did not, in law, make him her servant or agent, and, as such, re- 
sponsible for his misconduct." 

To the same effect are Robinson v. Bailroad Co., 66 N. Y. 11; Noyés 
V. Boscawen, 64 N. H. 361, 10 Atl. 690; Town of Albion v. Hetrick, 
90 Ind. 545; Dyer v. Railway Co., 71 N. Y. 228; Nesbit v. Town of 
Garner, 75 lowa, 314, 39 N. W. 516. 

But it is said that the law imposed on Dr. Wright the same duty 
(rf watchfulness that was required of Pyle, the driver of the team, — 
that Dr. Wright should hâve seen the approaching train and hâve 
warned Pyle of the danger. I do not think the law fixes a standard 
of spécifie acts for passengers in either public or private conveyances. 
If such a passenger, as matter of law, must look and listen for ap- 
proaching trains before the carrier crosses the track, it would be 
négligence for him to ride in such a position in the vehicle as to 
preclude his looking. As said by Mr. Justice Depue in Eailroad Co. 
V. Steinbrenner, 47 N. J. Law, 161-171 : 

"Not only the hirer of the coach, but also ail the passengers in it, would be 
under a constraint to mount the box and superintend the conduet of the 
driver in the management and control of his team." 

It is matter of common expérience that passengers in a vehicle 
trust to the driver to avoid the ordinary dangers of the road, and 
I do not know of any principle of law which requires them to tender 
advice, unless conscious of the driver's ignorance or want of care. 
If the law were otherwise, there would hâve been little reason for 
inventing the doctrine of identification, so far, at least, as the pas- 
sengers of private carriers are concerned. In each case it would 
hâve been sufflcient to say that the law required the passenger to 
look ont for danger, and to advise the driver of the impending acci- 
dent, that he failed in that duty, and could not recover. Such a 
doctrine would prevent his recovery even against the négligent 
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-driver, or the driver's master. In that case, equally with the other, 
he would be met by the défense that he also had failed to look ont for 
the danger, and was thereby guilty of contributory négligence. 

The case of Peck v. Railroad Ce, 50 Conn. 379, would seem to be 
the most favorable authority for the défendants on this proposition ; 
but in that case the décision was flnally rested on the Identification 
of the passenger with the carrier, — a doctrine which it was useless 
to discuss if the duty to look was required of the former. In the case 
of Dean v. Railroad Co., 129 Pa. St. 514, 18 Atl. 718, a guest riding 
with the driver was held precluded from recovering for injury re- 
ceived in a collision at a railroad crossing. The driver approached 
the crossing at a trot, — did nôt stop or check his horses. The plain- 
tiff was familiar with the crossing, but failed to warn the driver of 
the danger. Under the doctrine of the Pennsylvania courts, it was 
the duty of the driver to stop, look, and listen before crossing the 
railway Une. The plaintiff knew that the driver, from ignorance 
or inadvertence, did not stop. After becoming conscious of the 
driver's négligence, it was but reasonable that he shouldat least 
hâve given some warning of the danger, or be held to hâve volunta- 
rily incurred the risk of the driver's recklessness. There is nothing 
in this case militating against the views hère expressed. It is not 
claimed that Dr. Wright knew of the approaching train, or knew 
that Pyle failed to look to the north before attempting to cross 
the railway Une. He had a right to assume that Pyle would exercise 
ordinary care until something occurred to give him notice of Pyle's 
négligence. The motion in each case must be denied 



UTZ et aL v. UNITED STATES. ' 
(Circuit Court, D. New Jersey. June 25, 1896.) 

1. Limitation of Actions— Suits against Qovkbnment. 

The présentation of a claim against the United States to the treasury de- 
partment for examination and allowance, as required by law, bars the run- 
ning of the statute of limitations during the tlme consumed in such inves- 
tigation. U. S. v. Lippett, 100 U. S. 663, followed. 

2. CONTUACT WITH GOVBBNMENT— CABTAGE OF ImFORTED GOODS. 

PlaintifCs contracted with the United States to do ail the cartage of mer- 
chandiga in custody of the government, imported at New ïork, to the ap- 
praiser's store, and from the gênerai order store and warehouse to the 
publie store, for two years, at the rate of 18 cents per package, excepting 
sample packages, which were to be carted at one cent each. Held, that the 
low rate for sample packages was based on the fact that no duties were 
coUected on them; that, consequently, the true test of a sample package, 
under the contract, was the fact of paying no duties; and that, for ail 
dutiable packages, whether marked "sample" or not, 18 cents was to be 
paid. 

This was a pétition by William Utz, Thomas M. Grarrett, and Wil- 
liam Kirby, against the United States, to recover a sum of money 
alleged to be due under a contract. 

Henry S. White and Charles A. Hess, for plaintifls. 
J. Kearney Rice, U. S. Dist. Atty. 
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GEEEN, District Judge, The above-entitled cause coming on to 
be heard at a term of tMs court held on the 8th. day of April, 1896, 
and the same having been tried before the court without a jury, the 
said court now makes the following findings: 

As to Questions of Fact 

First. That the above-named petitioners were, at the times herein- 
after named, co-partners in business, and the said William Utz was 
and is a résident of the city of Hoboken, in the county of Hudson, in 
the district and circuit aforesaid. 

Second. That on the 15th day of January, 1886, the above-named 
petitioners and the défendants named above entered into an agree- 
ment, in writing, wherein and whereby the said petitioners covenant- 
ed and agreed that they would do ail the cartage of the merchandise 
in the custody of the goTernment of the United States, of dutiable 
goods imported at the port of New York, to the appraiser's store for 
examination, and sample packages and goods sent from the im- 
porting Tessel and from gênerai order store and warehouse to the 
public store under the direction of the coUector of the said port, for 
the term of two years from the 16th day of January, 1886, for which 
cartage the said défendant promised to pay at the rate of 18 cents per 
package for ail packages from the importing vessel and from gênerai 
order store and warehouse to public store, with the exception of 
sample packages, and sample packages to be carted at the rate of 1 
cent per package; that from the 16th day of January, 1886, to the Ist 
day of February, 1888, both inclusive, said petitioners conveyed to 
the public store under their said contract packages of dutiable mer- 
chandise to the number of 39,539, for the cartage of which said 
packages the said petitioners reeeived payment at the rate of 1 cent 
per package; that the said 39,539 packages contained dutiable mer- 
chandise, and were such packages as, under said contract, the peti- 
tioners were entitled to the payment of 18 cents per package; that on 
the 9th day of May, 1893, the said petitioners duly presented to the 
treasury department of the United States their said claim, and under 
and by directions of the secretary of the treasury the said claim of 
the petitioners was audited by the collector of customs at the said 
port of New York at the sum of $4,501.77, and that sum was then and 
there found to be due said petitioners from the défendants; that no 
part of said sum has been paid by the défendants to said petitioners. 

As Conclusions of Law. 

First. That the said petitioners, William Utz, Thomas M. Garrett, 
and William Kirby, are entitled to judgment against the United 
States of America, the défendants, for the said sum of $4,501.77. 

Second, That the claim of said petitioners, and this action brought 
to recover thereon, is not barred by the statute of limitations. It is 
quite true that the whole of this claim was due and owing from the 
défendant to the plaintiiîs, if at ail, for a period in excess of six years 
before the commencement of this action. The plaintiiîs' right of 
action accrued in Februarj', 1888. This suit was not begun until 
February 23, 1895. Apparently the statute was a bar to its success- 
f ul prosecution ; but the claim, as it appears from the évidence, was 
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pre^ented to the proper department officer of the United States for 
aUowance and payment within six years from the date of the flrst 
item in it, and during nearly the whole of the elapsed time it was held 
under considération by that department, to which,, when presented, 
it had been duly referred for investigation and settlement. That in- 
vestigation resulted in an approval of the claim as just and lawful, 
and the plaintifs were so notifled. In fact, the proper oiïicers of the 
government went so far towards completing the settlement as to 
obtain from the plaintiffs a reeeipt, in form of a release, for the 
amount of the award. At this point the proceedings were stopped. 
The plaintiffs' claim remained unpaid, and so remains to this day. 
This action was commeneed within six years from the date of the 
notification to the plaintiffs that their claim was approved. It seems 
only just to hold that, during that time in which the défendant was, 
for its own satisfaction, investigating the claim, and to which ex- 
amination and investigation the plaintiffs were compelled to submit 
their claim, the statute of limitations should be in abeyance. Surely 
it would be inéquitable for the fédéral government to institute and 
enforce a mode of procédure for claimants, which, at the will of the 
government, might cause the claim to be barred by lapse of time. 
And so it bas been held by the suprême court in U. S. v. Lippett, 100 
U. S. 663, that the présentation of a claim against the government 
to the proper department, for investigation, allowance, and settle- 
ment, bars the running of the statute of limitations during the time 
consumed in such investigation ; or, to put it in différent phrase, that 
the actual commencement of an action to recover upon the claim will 
be regarded as of the same date as the présentation of the claim for 
investigation. And in the case referred to the suprême court held 
that the statute of limitations was not pleadable by the défendants, 
in an action against the United States in the court of claims, as a bar 
. to a claim which had been presented for settlement at the proper 
department of the government within six years af ter it was due. 

Third. The contract in this case concerns itself with two classes 
of goods imported into this countfy: those upon which duties were 
levied, and those which were, by law, free from duty. For the cart- 
age of the former the plaintiffs were to reçoive 18 cents per package. 
For the latter, commonly called "samples," the rate was but 1 cent 
per package. Doubtless this very low rate of cartage was based 
upon the fact that from such "sample" packages the government de- 
rived no revenue by way of duties. On the other hand, on ail those 
packages the importation of which produced revenue a very much 
larger rate for cartage was designedly allowed. It seems quite clear 
that the tnie test of a "sample" lay in the fact that it was undutiable. 
The mère marking of packages as "samples," by the shipper or others, 
could in no wise affect the rights of thèse plaintiffs under this con- 
tract. The criterion by which packages were to be classifled is to 
be found in the character of goods which they contained, whether 
they were dutiable or nondutiable. For ail packages carted the 
plaintiffs were to receive iS cents per package, excepting those which 
were samples, i. e. nondutiable; for thèse but 1 cent was allowed. 
Under this construction of the contract the plaintiffs' claim is just, 
and should be allowed. 
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UNITED STATES T. ASH. 
(District Ciourt, D. Alaska. April 20, 
No. 532. 

l. Salb of Intoxicating Liquors in Alaska. 

Section 14, Act Gong. May 17, 1884 (23 Stat. 24; Supp. Eev. St. p. 435), 
prohiblts the importation, manufacture, and sale of intoxicating liquors in 
Alaska, except for médicinal, mechanical, and scientiflc purposes. 

S. Same— Facts Neckssary to Warrant Conviction. 

No question being raised under the exception provided by this statute, 
three facts only are necessary to be found to warrant conviction in this 
case: (1) That liquor vcas sold; (2) that the liquor was intoxicating; (3) 
that the sale was made by this défendant, either in person or through hls 
agents, servants, or employés, acting for him or under his management, 
direction, or control, 

3. Same — Sale Defined. 

A sale, within the meaning of this statute, bas the usual définition; i. e. 
the transfer of any pièce of property or thing of value from one person to 
another person for current money of the United States. 

4. Same— JuDiciAL Knowledge. 

This court will assume judicial knowledge that the liquor commonly 
known as "whisky" is an Intoxicating liquor, and that the drink commonly 
called a "whisky cocktail" Is an Intoxicating drink. 

5. Same — Intbrnal Revenue Tax. 

The payment by the défendant of the tax imposed by the Internai rev- 
enue laws of the United States, and the issuing to him of an internai 
revenue license thereunder by the treasury department, is no défense to 
this indictment. 

6. Same— Rbabon-Ible Doubt. 

As this is a criminal prosecution, every fact necessary to constitute the 
offense must be established by the évidence to your satisfaction beyond a 
reasonable donbt. 

7. Same — Conclusion. 

Therefore, findings from the évidence beyond a reasonable doubt that 
the défendant, either in person or by his agents, servants, or employés, 
sold the liquor commonly known as "whisky," or the drink commonly call- 
ed "whisky cocktails," are sufflclent to warrant a verdict of guilty. 

This was an indictment against Harry Asà for selling intoxicat- 
ing liquors in violation of section 14 of the act of congress of May 
17, 1884 (23 Stat. 24; Supp. Eev. St. p. 435), prohibiting the sale 
of intoxicating liquors in Alaska. 

Burton E. Bennett, U. S. Atty. 

J. F. Maloney and Johnson & Heid, for défendant. 

DELANEY, District Judge (orally). When congress provided 
the act establishing a civil government for this district, known as 
the "Organic Act," and which became a law on the 17th day of 
May, 1884, the following provision was incorporated into said act, 
to wit: "The importation, manufacture and sale of intoxicating 
liquors in said district, except for médicinal, mechanical and scien- 
tiflc purposes, is hereby prohibited." This is the lawcommonîy 
known in this district as the "Prohibitory Liquor Law," and is the 
act under which the indictment in this case is brought. The in- 
dictment charges the défendant with having violated this provi- 
sion of law on or about the 4th day of the présent month by sell- 
ing an intoxicating liquor commonly called "whisky." There is no 
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contention that any liquor was sold for médicinal, mechanical, or 
scientiflc purposes; consequently, if a sale was made, it was in vio- 
lation of this statute. In order to warrant a conviction of tliis 
défendant, three material facts must be establish.ed in your minds 
from the évidence beyond a reasonable doubt: First, that liquor 
was sold; second, that the liquor was intoxicating; third, that the 
sale was made by this défendant either in person or through his 
agents, servants, or employés, acting for him, or under his direction, 
management, or control. A sale is the transfer of any pièce of 
property or thing of value from one person to another person for a 
valuable considération; i. e. for carrent money of the United States. 
The word "sale," as used in this prohibitory statute, means such a 
sale as I hâve thus deflned, and the.fact that such sale took place 
must be established to your satisfaction beyond a reasonable doubt 
from the évidence in the case. 

Aside from finding that there has been such a sale, to warrant 
the conviction of the défendant, it is also necessary that the in- 
toxicating nature of the liquor sold should be established. Upon 
this question there is an extraordinary diversity of information 
among the judges of the courts in this country. In one of the 
earliest décisions upon this question in the state of New York, 
wherein the opinion of the court was delivered by Chancelier Wal- 
worth, one of the most learned and eminent judges this country has 
produced, the court, in a most exhaustive opinion, declared its ju- 
dicial knowledge as to what was an intoxicating drink in that state, 
and also went into further détails concerning intoxicating liquors 
in other countries of the globe, and in the remotest times. In 
later years there seems to hâve been a disposition to deny or ignore 
judici^al knowledge as to what constitutes intoxicating liquors, and 
the courts hâve manifested a désire to disavow any judicial knowl- 
edge on the subject. At the same time some of the courts hâve not 
hesitated to impute to juries an extensive knowledge and informa- 
tion in this regard. This court, however, will fpllow the précèdent 
established by the décision of Ohancellor Walworth upon this sub- 
ject, and will assume judicial knowledge concerning intoxicating 
liquors. The rule laid down in New York appears to be the bet- 
ter one, and has met with the support of the courts of last resort 
in many of the other states of the Union. In a trial in the state 
of Wisconsin, where this question arose in 1883, the trial judge 
declared that a man must be almost a driveling idiot who did not 
know what béer was, and that it was not necessary to prove it 
to be an intoxicating liquor. Later the suprême court of that 
state, in passing on the charge of the trial judge, declared that 
his rulings in the case upon this question were not only clearly 
correct, but, if his peculiar manner gave them force and emphasis, 
it was not only proper, but commendable. This court therefore 
will neither stultify itself nor impeach its own veracity by tell- 
ing you that it lias not judicial knowledge that the liquor com- 
monly known as "whisky" is an intoxicating liquor, or that the 
drink commonly called a "whisky cocktail" is an intoxicating drink. 
On the contrary, the court assumes judicial knowledge that both 
are intoxicating. Therefore, if you flnd from this évidence beyond 
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a reasonable doub't that whisky or whisky cocktails were sold, then 
yen must find that an intoxicating liquor was sold. 

As to the third proposition, that the sale must be by the défend- 
ant, the court charges you that, if you find from the évidence that 
either whisky or whisky cocktails were sold by any agent, servant, 
or employé of the défendant, acting for him or under his manage- 
ment, direction, or control, then the sale becomes the act of the 
défendant, and he is liable under this indictment. 

AU of thèse propositions are necessary to be established from 
the évidence beyond a reasonable doubt, to warrant the conviction 
of the défendant, — that is, there must be a sale of liquor; the 
liquor must be whisky or whisky cocktails, which the court has 
charged you are intoxicating liquors within the meaning of this 
statute; and the sale must be made by the défendant, either in 
person or by his agent, servant, or employé, acting for him or un- 
der his management, direction, or control. 

In view of the offer of testimony made by the défendant, and the 
discussion of counsel concerning the same, as to the payment of 
the internai revenue tax by the défendant, and the issuing of the 
govei-nment license therefor, the court deems it necessary to place 
the law in référence to that matter before you. This prosecution is 
not for a violation of the internai revenue laws. Such a violation 
constitutes another and entirely différent and distinct offense from 
the one set forth in this indictment; and, while the court feels that 
the policy of the government in accepting from liquor dealers in 
this district the internai revenue tax, and issuing the license there- 
for, while the présent prohibitory liquor law remains in force, ia 
unwise, unjust, and often deceptive and misleading, it is nev^^r- 
theless the duty of the court to charge you that the payment of 
the internai revenue tax, and the receipt of the license by the de- 
fendant thereunder, constitutes no défense whatever to this pros- 
ecution; and you must not consider the oiïer to introduce such 
license on the part of the défendant, or the discussion which took 
place in regard to the same, in making up your verdict, as that 
question has nothing whatever to do with this case. It is your 
duty to corne to conclusions upon questions of fact in this case 
from the évidence that has been produced and admitted upon the 
trial, and you hâve no right to go outside of the évidence to con- 
sider anything, either for or against this défendant, and in mak- 
ing up your verdict you must décide upon ail the évidence admitted 
upon the trial. 

Inasmuch as this is a criminal prosecution, it is gcverned by 
the same rules of law as are applicable to other criminal cases, and 
the défendant is entitled to the presumption of innocence until he 
is proved to be guilty; and the government must satisfy you from 
the évidence beyond a reasonable doubt that he is guilty. There- 
fore, if you ând from the évidence beyond a reasonable doubt that 
whisky or whisky cocktails were sold by the défendant, either in 
person or by his servants, employés, or agents, acting for him, or 
under his management, direction, or control, then your verdict 
should be, "Guilty as charged in the indictment." If you do not 
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so flnd the défendant is entitled to be acquitted,. and jour verdict 
sliould be, "Not guilty." 

The jury disagreed. 



WHEELER V. UNITED STATES. 

(District Court, N. D. Califomla. August 7, 1896.) 

No. 1,477. 

CtrsTOMs DuTiBs— Drawback— Bebr Bottles. 

Imported bottles and corks, re-exported flUed with béer made in this coun- 
try, are not "materials • * » used In the manufacture of articles manu- 
factured or prodUced In the United States," within the meaning of section 
25 of the act of October 1, 1890; and the exporter is consequently not en- 
titled, under that section, to a drawback of the duties paid. 

This was a suit by Eobert S. Wheeler to recover |180.83, under 
section 25 of the rerenue act of October 1, 1890, commonly known as 
the "McKinley Act," claimed to be due plaintifE as a drawback on 
imported materials, to wit, corks and bottles, on which duties had 
been paid, which materials, it was alleged, had been used in the 
manufacture or production of articles manufactured or produced in 
the United States, to wit, in the manufacture of bottled béer, after- 
wards exported to foreign countries. The corks and bottles on 
which drawback was claimed did not, however, enter into the manu- 
facture, strictly speaking, of the béer, but were simply the coverings 
or packages for it. Demurrer to the complaint. Demurrer sus- 
tained, and judgment for the United States. 

Page, McCutchen & Eells, for plaintiff. 

H. B. Foote, U. S. Dist. Atty., and Samuel Knight, 'Asst. U. S. 
Dist. Atty. 

MORROW, District Judge (after stating the facts). This case 
comes up on a demurrer to the complaint. The plaintiff claims 
Î180.83 drawback on imported materials, on which duties hâve been 
paid, which materials, it is alleged, hâve been used in the manu- 
facture or production of articles mahufactured or produced in the 
United States, to wit, on corks and bottles used in the manufacture 
of bottled béer, afterwards exported to foreign countries. The allé- 
gations of the complaint, so far as they are material to a clear under- 
standing of the points raised by the demurrer, are substantially as 
follows: On or about the 26th day of May, 1893, the plaintiiï, being 
about to export from the port of San Francisco to a foreign country, 
to wit, Mexico, a certain consighment of bottled béer, or béer in 
bottles, amounting to 205 packages, containing each 60 pints, for the 
purpose of securing to himself the right of receiving a drawback on 
the imported materials whereof the same were made, filed with the 
collecter of the port and revenue district of San Francisco an entry, 
in triplicate, stating where such merchandise was deposited, naming 
the conveyance by which, and the country to which, the same was to 
be exporfed, fully describing the said merchandise by marks and 
numbers, and identifying the materials used in the manufacture of 
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the same in précise accordance with the régulations prescribed there- 
for, and executed and delivered to the said coUector a bond for the 
production of such proofs of delivery outside the limits pf the United 
States as required in said régulations; that said article, to wit, the 
consignment of bottled béer or béer in bottles, was in fact thereafter 
exported to the said f oreign state, and was not, nor was any part 
thereof, thereafter relanded in the United States; that a certificate 
of said facts, as required by the said régulations, was thereafter 
delivered to the said coUector, and is now on ûle in his office; that 
the said article so exported as aforesaid was manufactured and pro- 
duced in the United States almost wholly from imported materials, — 
that is to say, ail the materials which went into the manufacture or 
production of the said bottled béer, to wit, the rice, barley, hops, 
bottles, and corks, were imported materials, on which duties had been 
paid; that the plaintiiï has requested that he be allowed a drawback 
on ail of said imported materials, but that said coUector has refused 
to allow him any drawback whatever on said imported bottles and 
corks, or on any of the said materials other than the said rice, hops, 
and barley. The plalntiff claims a drawback under the provisions 
of section 25 of the act of congress approved October 1, 1890, en- 
titled "Aji act to reduce the revenue and equalize duties on imports, 
and for other purposes," commonly known as the "McKinley Act" 
(26 Stat. 567); and in accordance with certain régulations made 
thereunder by the secretary of the treasury on November 15, 1890. 
Section 25, omitting such parts as are immaterial to the présent in- 
quiry, pro vides: 

"That where imported materials on which duties hâve been paid, are 
used in the manufacture of articles manufactured or produced in the United 
States, there shall be allowed on the exportation of such articles a draw- 
bacli equal in amount to the duties paid on the materials used, less one per 
centum of such duties. * * * That the imported materials used in the 
manufacture or production of articles entitled to drawback of customs duties 
when exported shall In ail cases where drawback of duties paid on such 
materials is claimed, be identified, the quantity of such materials used and 
the amount of duties paid thereon shall be ascertained, the facts of the 
manufacture or production of such articles in the United States and their 
exportation therefrom shall be determined, and the drawback due thereon 
shall be paid to the manufacturer, producer, or exporter, to the agent of 
either or to the person to whom such manufacturer, producer, exporter or 
agent shall in wrlting order such drawback paid, under such régulations 
as the secretary of the treasury shall prescribe." 

The district attomey has flled a demurrer to the complaint on two 
grounds, as foUows: (1) That the court has no jurisdiction of the 
subject of the action; (2) that the pétition and complaint do not 
state facts suf&cient to constitute a cause of action against the de- 
fendant. The complaint certainly appears to be defective in failing 
to aver, under section 3017, Rev. St. U. S., that the merchandise or 
articles on which a drawback is claimed were exported within three 
years from the importation of the same, and in failing to allège that 
the plaintiff had complied with the requirements of article 769 of 
the treasury régulations, framed in pursuance of section 25 of the 
McKinley act, which require that he should state that either he im- 
ported the merchandise in question, or else flled with the coUector, 
where drawback entry is made, due proof of the delivery or tracing 
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of such materials ffom the importer thereof to Mm, as manufacturer. 
Thèse defects might be cured. however, by amendment; and, as the 
objection, directed to tbe sufflciency of the complaint on other 
grounds, if sound, will probably dispose of the case upou the objection 
that corks and bottles are not materials that euter into the manu- 
facture of bottled béer, this décision will be based on that ground of 
demurrer alone. 

It is contended by the district attorney that the section under con- 
sidération refers only to those materials or ingrédients which enter 
into, and form a part of, the article manufactured or produced in 
the United States, as, for instance, the rice, hops, and barley out of 
which the béer is made, but that it does not comprehend corks and 
bottles, which are but the coverings for the béer when manufactured 
or produced, and that, therefore, the latter are not entitled to a 
drawback. The treasury department, in its rulings on this question, 
has held that section 25, in giving a drawback, does not apply to 
corks, bottles, or tin foil imported and used for bottling purposes in 
this country, and subsequently exported, but that it has référence 
exclusively to the ingrédients out of which an exported article is 
manufactured or produced. See the foUowing décisions of the 
treasury department: No. 10,301 (Oct. 28, 1890), Synopsis of Dé- 
cisions for 1890, p. 447; No. 13,851 (IVIarch 24, 1893), Svnopsis of 
Décisions for 1893, p. 257; No. 13,921 (April 15, 1893), Id. p. 328. In 
the case of U. S. v. Allen, 16 Sup. Ct. 1071, 163 U. S. 499, before the 
suprême court on a writ of certiorari to the United States circuit 
court of appeals for the Ninth circuit, the question involved was the 
right of the défendant in error to recoVer the amounts of certain al- 
légea drawbacks of duty on importations of bituminous coal which 
had been supplied to a vessel of the United States regularly engaged 
in the coasting trade between sundry ports in Northern California. 
In the course of his opinion, Mr. Justice White, in touching upon the 
meaning of the word "materials" as used in section 25, said : 

"An added circumstance weighing against the construction that the pro- 
vlso was intended to continue the drawback In question is the fact that 
the rule laid down in the proviso for determining the amount of drawback 
evldently had relation to articles manufactured from 'materials,' and not to 
a raw materlal like coal, in the production of which no materials are used 
which enter into, and form a part of, the product." 

This language clearly détermines that the section relates to ma- 
terials from which articles of exportation are manufactured or pro- 
duced, and not to their coverings or packages. The demurrer will 
therefore be sustained, and a judgment entered in favor of the United 

States. 



POTTER DRTJG & CHEMICAL CORP. v. MILLER et al 

(Circuit Court, E. D. Pennsylvania. May 1, 1896.) 

Tbade-Mark — Infringembnt. 

"Cutlcura," as a trade-mark for a toilet soap, is infringed by the word" 
"Curatire," applled to a diiferent soap, wlth such lettering and arrangement 
as to produce a deceptive resemblance to said trade-mark. Beld, there- 
fore, that such a use should be enjoined, especially wherè defendant's soap 
was put up in wrappers and boxes, and with imltative devices, calculated. 
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to mlslead, and whlch dld In fact mislead, purchasers; It further appear- 
Ing that one of the défendante was shown to baye intended to mlslead 
them. 

This was a suit in equity by the Potter Drug & Chemical Corpora- 
tion against Miller and others for alleged infringement of a trade- 
mark. 

Francis Kawle, for complainant. 
A. S. Johns, for défendants. 

ACHESON, Circuit Judge. For sereral years before the filing of 
this bill the plaintiff company was engaged ;n the extensive manufac- 
ture and sale of a medicated toilet soap, designated and branded 
"Cutieura Soap." The word "Cuticura" originated with the plain- 
tiff's predecessors in business, and it has been used as a trade-mark 
for such soap by the plaintiff and its predecessors continuously since 
about March, 1878. Undoubtedly, when the word was coined and 
adopted it was a valid trado-mark, and the évidence establishes that 
the plaintiff company has the exclusive right to its use as a trade- 
mark in its said business. In the summer or fall of the year 1893, 
shortly before the institution of this suit, the défendants put upon 
the market a medicated toilet soap, designated and branded "Cura- 
tive," the lettering and arrangement being such as to produce a de- 
ceptive resemblance to the plaintifl's trade-mark. In my judgment, 
this use by the défendants of the word "Curative" was a violation of 
the plaintifl's trade-mark, "Cuticura." Celluloïd Manuf'g Co. v. 
Cellonite Manuf'g Co., 32 Fed. 94. Moreover, it clearly appears from 
the évidence that the défendants' soap was put upon the market in 
such wrappers and boxes, and with such imitative devices, as to de- 
ceive purchasers, and to lead them to believe that they were buying 
the plaintiff's soap. Still further, the proofs conclusively show that 
at least one of the défendants, namely, Bâtes McGraw, acted in this 
matter with positive bad faith, intending to deceive the public. It 
is shown that purchasers were actually misled. A preliminary in- 
junction against the défendants having been granted in this case, the 
défendants subsequently changed the style of their boxes, substitut- 
ing blue boxes for the enjoined black boxes. By that change, how- 
ever, the défendants did not escape infringement of the plaintiff's 
rights. The blue boxes in other respects so closely resemble the 
plaintifPs boxes that unsuspicious purchasers would likely be misled. 
Let a decree be drawn in favor of the plaintiff. 



SOCÎIBTE ANONÏMB USINE J. OLERET v. REHFUSS et aL 

SAME V. SELIG et al. 

(Circuit Court, B. D. Pennsylvanla. July 3, 1S96.) 

1. Patents— VaijIditt and Infeikgement — Peabl-Button Machine. 

The Invention of tlie Oléret patent, No. 450,057, for an apparatus for 

cutting pearl buttons, consista essentially In the application to the old 

button lathe (whether in the form of a movable chuck and stationary tool 

bDlder, or movable tool holder and stationary chuck) of an automatic 

v.75F.no.7— 42 
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sharpenlng device, arrangea as descrlbed In relation to the oblique cutting 
■ tool. The invention is of a primary character, and the patentée Is en- 
tltled to a libéral application of the doctrine of équivalents. 

3. SAMB— InPBIKGKMBNT— RBVKRSIUa Abkaîjgembnt op Pakts. 

Merely reverslng the order of the mechanlsm descrlbed and elaimed in 
the patent, without any change in the princlple of opération, or in the re- 
suit, wlU not avoid infringement, where the patent is of a primaiy char- 
acter, and entitled to a libéral application of the doctrine of équivalents. 
3. S AME— Interprétation of Claims— Estoppel. 

The use of an unsound and unsuccessful argument by the inventor's 
soliciter with respect to a rejected claim will not hâve the effect of im- 
posing a destructive limitation upon the claims allowed. 

Anthony Pollok and Philip Mauro, for complainant. 

Wm. C. Strawbridge and J. Bonsall Taylor, for défendants. 

AOHESON, Circuit Judge. The bill of coniplaint in each of thèse 
two cases charges the respective défendants with infringement of 
letters patent No. 450,057, granted on April 7, 1891, to Jules Cléret, 
for an apparatus for cutting pearl buttons. Prior to this invention, 
pearl buttons had ordinarily been eut by means of a rotating chuck 
or holder to grasp the circular blank or disk of pearl, and a cutting 
tool in the hands of the operator, or by means of a button lathe con- 
sisting of a chuck for holding the button blank, and a cutting tool 
mounted in a tool holder. The results, however, were not satisfac- 
tory, either in respect to the amount of the product, the quality of 
the work, or the economy and facility of manufacture. In operating 
with edged tools upon pearl, the extrême hardness of the material 
speedily duUs the edge, and constant resharpening of the tool is nec- 
essary. This occasioned much delay, when the old methods of cut- 
ting pearl buttons were pursued. Moreover, the employment of 
highly-skilled workmen to keep the tools properly sharpened was re- 
quired. Thèse difficulties were obviated by Cléret's invention, which 
consiste in the successful application of an automatic sharpening de- 
vice to existing pearl-button lathes. In such lathes it is necessary 
that there should be a movement of approach and séparation be- 
tween the cutter and the chuck, in order to insert the blank into the 
chuck, and to remove therefrom the button; and in practice either 
the chuck was movable, and the tool holder was stationary, or the 
organization was reversed. The two arrangements, however, are 
équivalent, and, at the date of Cléret's invention, were known in- 
terchangeable substitutes for each other. As descrlbed and illus- 
trated in his spécification and drawings, Cléret shows his invention 
as applied to that type of button lathes in which the tool holder is 
stationary, and the chuck is moved to and from the cutting tool. 
The spécification of this pateût, af ter a brief référence to a concur- 
rent application in which the difflculties that had interfered with 
the manufacture of pearl buttons by automatic machinery was ex- 
plained, proceeds thus: 

The button-blank to be operated upon is introduced into the chuck jaws, a, 
which are advanced by a carriage, b. This part of the mechanlsm is or may 
be identical in construction with that set forth in the application above re- 
ferred to, and therefore need not be hère descrlbed. It forms no part of the 
présent invention, which relates to the construction of the cutting mechaaism. 
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and to the means for sharpening the cuttlng tool without removlng tùe same 
from the machine, or interrupting the opération thereof. 

The described cutting tool is a long and thin pièce of steel, shaped 
to correspond with the fonn to be glven to the button, and adapted 
to be advanced as fast as the edge Is -worn ofE by use and by sharp- 
ening. It is supported in the holder obliquely with référence to the 
axis of the chuck, in which position it offers greater résistance, and 
cuts to greater advantage, than if supported horizontally, as is cus- 
tomary. ïhe sharpening is effected horizontally, or in the plane of 
the axis of the chuck, or a plane parallel therewith, so that the cut- 
ting edge will always présent a sharp angle with référence to the 
plane of inclination of the tool. The described sharpening device 
is supported above the cutting tool. It consists of a wheel of em- 
ery, or other suitable material, carried by an arbor which has bear- 
ings in the f rame of the machine, so that it can move vertically. The 
arbor carries fast and loose pulleys. A lever pivoted to the frame 
serves to depress the grinding wheel and bring it into action. On 
releasing the lever a coiled spring throws the sharpening wheel out 
of action, and the parts retum to their normal positions. During 
the movement of dépression the driving belt, which is upon the loose 
puUey, slips onto the fast puUey by the simple displacement of the 
shaft. Thus the sharpening wheel is started in opération automat- 
ically. The reverse motion of the arbor transfers the belt from the 
fast to the loose puUey, and the wheel ceases to revolve. The sharp- 
ening of the tool takes but an instant, and practically causes no in- 
terruption in the cutting opération. Thus production is vastly in- 
creased, unskUled operators can be employed to run the machine, 
and the cost of production is reduced to a minimum. 

The first and second claims of the patent, infringement of which 
is hère charged, are as foUows: 

(1) The combination, with the chuck and its movable carrier, of a stationary 
tool holder, adapted to support a cutting tool at an oblique angle with the 
axis of said chuck, and provlded with means for adjustlng the tool; a sharp- 
ening device or wheel movable towards and away from sald tool holder, so 
as to sharpen the tool without displacement thereof, and operating means for 
said sharpener.— substantlally as described. 

(2) The combination of the stationary tool holder for supporting a cutting 
tool obliquely, a chuck mounted on a carrier movable horizontally towards 
and away from sald tool holder, and a sharpening wheel supported above 
said tool holder, and movable vertically, substantlally as described. 

That thèse claims cover valid combinations, and not aggregations, 
is very clear to me. The several constituents co-operate in respect 
to the work to be done, each is essential to the complète organization, 
and the resuit is both new and hlghly useful. 

The évidence quite justifies the conclusion that Cléret was the first 
to devise and put into successful opération a practical and eflScient 
automatic sharpening button lathe. The only instance of such a 
device to be found in the prior art, as disclosed by this record, is the 
machine of Ernest May, for whicli letters patent No. 312,140, dated 
February 10, 1885, were granted. The May apparatus, however, al- 
though capable of producing buttons, was fatally détective as a prac- 
tical machine. On the other hand, Cléret's machine has proved to be 
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a marked success, and a great public benefit His invention, in my 
judgment, is one of conspicuous merit, and is of a primary cbaracter. 

The défendants' machine bas ail the éléments of the flrst and sec- 
ond claims of the patent in suit, combined and opéra ting substantially 
in the manner shown by Cléret, and producing the same resuit as his 
machine. The only différence is that, whereas in the Oléret machine 
the tool holder is stationary, and the chuck is movable to and from 
the cutting tool, in the défendants' machine the chuclc is stationary, 
and the tool holder is movable to and from the chuck. The défend- 
ants hâve simply reversed the order of the patent, without any 
change in the principle of opération or in the resuit; but, in the eye 
of the patent law, thèse two f orms are substantially the same thing, 
and a claim for one includes the other, as its manifest équivalent. 
Winans v. Denmead, 15 Hovr. 330, 342; Machine Co. v. Murphy, 13 
O. G-. 366, 97 U. S. 120. As we hâve seen, thèse two forms were 
known interchangeable substitutes for each other, in the organiza- 
tion of button lathes, at the time of Cléret's invention. Now, in 
this circuit it has been authoritatively decided that a mère trans- 
position or reversai of parts is not a material departure from a pat- 
ented invention, and will not avoid a charge of infringement. Dev- 
lin V. Paynter, 69 O. G. 1365, 12 0. C. A. 188, and 64 Fed. 398. 

But it is contended that, with respect to the matter of a movable 
chuck and stationary tool holder, the proceedings in the patent office 
upon Cléret's application exclude the owner of the patent from the 
benefit of the doctrine of équivalents. If there be such an estoppel, 
it must be inferential, for nothing like an express disclaimer is dis- 
cernible. Let us see whether there is any just ground for an impli- 
cation so unreasonable. Surely the patent office could not hâve in- 
tended to impose such a limitation upon the claims as a condition of 
their allovi^ance; for from the start the examiner insisted that there 
was "no invention in moving the worlc instead of the cutter," and 
this position was consistently maintained by the patent office offi- 
ciais. Then, again, the spécification, as we hâve seen from the 
above quotation, speaking of "the chuck-jaws, a, which are advanced 
by a carriage, b," explicitly states that this part of the mechanism 
"forms no part of the présent invention, which relates to the con- 
struction of the cutting mechanism, and to the means for sharpen- 
ing the cutting tool without removing the same from the machine, 
or interrupting the opération thereof." Thèse features are thus de- 
clared to be the substance of the invention. The spécification gives 
no importance at aU to what the défendants insist is of the very 
essence of the allowed claims. True, the examiner rejected the 
principal claims as originally framed by the applicant, and changes 
therein foUowed; but from the correspondence it is plain that nei- 
ther side proceeded on the idea that there was any patentable dis- 
tinction between a machine organized so that the material is moved 
to a stationary working tool, and a machine having the reverse ar- 
rangement. The applicant, indeed, sought the allowance of a claim 
for "the combination with the button-holding chuck supported on a 
movable carrier of a cutting tool supported in its holder at an oblique 
angle with the axis of said chuck, and means for adjusting the tool 



WINGFIELD V. AMERICAN CAEPET-LINING CO. 661 

longitudinally"; and in urging this claim (which, it will be noted, 
did not include as an élément the sharpening device) the applicant's 
solicitors, in answer to a référence to May's patent, did insist tliat 
"May has neither the movable chuck, nor the movable sharpener, 
nor the oblique tool," and, again, that the claim asked for "was lim- 
ited further to a movable chuck in combination with a stationary 
tool." This claim, however, was rejected. Truly, then, it would be 
carrying the doctrine of estoppel to an unheard-of and extravagant 
length to hold that an unsound and unsuccessful argument made 
in the patent oiHce by an applicant's solicitors with respect to a re- 
jected claim should hâve the effect of imposing a destructive lim- 
itation upon the allowed claims. It will be observed that in over- 
ruling the primary examiner, and allowing the first and second 
claims of the patent, the examiners in chief said: 

We do not find the sharpening device met by any of the références, and 
in the combination and arrangement shown, making up the complète ma- 
chine, we think meritorious invention is evinced. May cornes nearest an- 
ticipation, as he shows the broad combination of the éléments. But in bis 
case the tool carriage is moveable, and has to be run back on a track, partly 
reversed, and run ofC on another track at rlght angles to a grinding stone. 
Applicant's machine is a great Improvement on this, as the stone is brought 
to the tool by the simple movement of a lever, and no appréciable time is con- 
sumed in the opération. 

Thus we see that in its final action the patent ofQce held the 
patentable quality of Cléret's apparatus to lie in the described means 
for sharpening the cutting tool without any appréciable loss of time. 
This judgment was in perfect harmony with the view of the applicant 
as expressed in his spécification. In fact, the gist of Cléret's in- 
vention consists in the application to the old button lathe, whether in 
the one f orm or in the other, of the automatic sharpening device ar- 
ranged in relation to the oblique cutting tool as described. That the 
patent office imposed, and the applicant accepted, the limitation 
upon which the défendants insist, would be a strained conclusion. 
An estoppel is not to be implied from circumstances of doubtful im- 
port. This is a fundamental invention, and, upon well-considered 
principles, the patentée and his assignées would hâve the benefit of 
the doctrine of équivalents, in large measure. Looking at the entire 
proceedings upon Cléret's application, it cannot, I think, fairly be 
said that either the patent office, on the one side, or the applicant, on 
the other side, pontemplated a limitation which would render the 
claims practically valueless, and make the grant of the patent a vain 
thing. Let a decree in favor of the plaintifE in each case be drawn. 



WINGFIELD V. AMERICAN CARPBT-LINING 00. 

(Circuit Court, D. Massachusetts. November 23. 1886.) 

No. 2,172. 

Patents— In VBSTION — Carpbt Linings. 

The Wingfield patent, No. 276,118, for improvements in carpet linings of 
the kind eomposed of cotton filling covered on both sides with paper, 
which improvement consists mainly of the use of a supplemental strip 
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placed over the paper along the Une of stitches, to prevent the stltches 
from cutting through the paper, Is void, for want of Invention, and as 
comlng wlthin the prlnclple of a mère double use. 

This was a suit in equity by George W. Wingfield against the 
American Carpet-Lining Company for alleged infringement of a pat- 
ent for improvements in carpet linings. 

S. D. & J. T. Law, for complainant. 

A. E. Pillsbury and J. E. Maynadier, for défendant. 

COLT, Circuit Judge. This suit is brought for alleged infringe- 
ment of letters patent No. 276,118, granted to the complainant as 
assignée of John H. Wingfield, for improvements in carpet linings. 
The invention has référence to carpet lining composée of a cotton 
fllling, and covered on both sides with paper, and consists, so far as 
any infringement is charged in this case, in the use of a supplemental 
strip of suitable materiîJ placed over the paper covering along the 
line of stitches, so as to prevent the stitches from cutting through 
the paper. Assuming that Wing'fleld was the flrst to stay the 
stitches in carpet lining, we are met at once with the inquiry whether 
this constitutes any patentable invention. The défendant has pro- 
duced several well-known forms of stay strips used in the making of 
coats, books, and pamphlets. The complainant urges that his strip 
is not for the purpose of strengthening the carpet lining, but to pre- 
vent its being weakened and injured in the process of manufacture 
by the opération of sewing, and that in this respect it differs from 
other stay strips. At the same time he admits that a carpet lining 
is stronger with supplementary strips than without them. It may 
be that the main office of the strips is to prevent the stitches from 
cutting through the paper; still-, in view of what was old and well 
known, I can flnd no inventioii or discovery in their use. It seems to 
me to corne within the principle of a mère double use, and therefore 
does not form the subject-matter of a valid patent. Bill dismissed, 
with costs. 



0HAMBERS-BEEINGM3UINIiAN CO. v. FAEIES. 

(Circuit Court, S. D. Illinois. August 24, 1896.) 

Patents— Validity and Infringement— WiebChain Machines. 

The Barnes patent. No. 230,604, for a machine for forming interlocliing 
eyea in wlres or wire chalns for operating the seeding devices in check- 
row corn plantera, hdd valld, and not anticipated, as to the fourth claim; 
and said claim Md infringed by a machine containing the same éléments, 
combined and operating in substantlaUy the same way. 

This was a suit in equity by the Chambers-Bering-Quinlan Com- 
pany against Robert Faries for alleged infringement of a patent. 

Bond, Adams, Pickard & Jackson, for plaintiff. 
E. B, Stocking and Créa & Ewing, for défendant. 

ALUEN, District Judge. This suit is brought to restrain infringe- 
ment of the fourth claim of letters patent No. 230,604, granted to 
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Alden Bames August 30, 1880, and relates to machinery for forming 
interlocking eyes in wires or wire chains for operating the seeding 
devices in check-row corn planters. Said fourth claim reads as fol- 
lows: 

"In combination with a stud, b, for holding the ends of the wlre, a head, 
M, located above the stud, b, which may be rotated to force the wlre around 
the stud and form inteiiocklng eyes thereon, as and for the purpose speci- 
fied." 

In a former suit between the same parties this fourth claim, to- 
gether with others of the same patent, was involved, and was held by 
this court to be valid, and to hâve been infringed. Thp ipinion in 
the former case is found in M Fed. 587. The same défenses that 
were urged against the validity of the claim in that former case are 
again presented. What was said, theref ore, in the former case as to 
the validity of the fourth claim applies with equal force in the 
présent case, and need not be repeated. To be sure, the defendant's 
expert, in his évidence, considers another patent (No. 53,138) to Good- 
win, which was not considered by him in his testimony in the prior 
case, and was not mentioned in the opinion. This patent was, how- 
ever, set up in the answer in that suit. There is, however, nothing 
in that patent which would change the opinion heretofore rendered. 
It is not necessary to take up and analyze this Goodwin patent in 
détail. Indeed, it does not seem to hâve been seriously relied upon 
by defendant's expert. The device of this patent which is claimed 
to anticipate the fourth claim of the patent in suit is intended for 
use on a grain binder, and consists, in brief, of a head carr^ing two 
pairs of grasping jaws and other mechanism, so arranged that when 
the head is lowered the grasping jaws are raised and opened, and 
when the head is raised the jaws are lowered and closed. A central 
vertical rod, with a sharpened pin upon its lower end, extends 
through the head, and, in opération, is inserted into a bundle of 
grain. As was well said by Mr. Eichards, the complainant's expert: 

"The exhibit Goodwin patent shows and describes a slidable head, which 
moves upwardly and downwardly; but this head, as shown and described 
In the Goodwin patent, cannot be used to form interlocking eyes. There is 
no such function connected with it, or with its opération. AU that this sliding 
head does, as shown in this patent, Is to form hooks on the ends of a band 
of straw, and interengage them; and other apparatus is necessary to draw 
the end of thèse hooks towards the body portions, and thns make eyes of 
them. * * * The mode of opération of the Goodwin device is entirely dif- 
férent frora the mode of opération of the Interlinklng eye-forming mechanism 
of the machine shown in the Bames patent. The results performed by the 
two machines are différent." 

The Goodwin patent cannot be considered as anticipating the 
claim in suit. 

The défense that this fourth claim is for an "inoperative combina- 
tion" is reasserted with renewed vigor. In addition to the other 
authorities quoted in the former opinion, it is necessary only to refer 
to the case of Deering v. Harvester Works, 155 U. S. 286, 15 Sup. Ct. 
118, where the same point was urged. On page 302, 155 U. S., and 
page 124, 15 Sup. Ct., the court says: 

"Admlttlng that addltlonal éléments are necessary to render the device 
operative, it does not necessarily follow that the omission of thèse éléments 
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Invalidâtes the clalm, or that the précise éléments descrlbed In the patent as 
rendering it operative must be read Into the claim. If Steward were In fact 
tbe first to Invent the pivotai extension of a butt adjuster, he is entitled to a 
patent therefor, though the infringer may make use of other means than 
those employed by him to operate it;" citing Loom Oo. v. Higgins, 105 V. 
S. 580, 584. 

Therefore, even if it be admitted, for the sake of tlie argument, 
that éléments other than those named in the claim in suit are neces- 
sary to the complète opération of the machine in f orming interlock- 
ing eyes, that fact does not render the claim invalid, and does not 
prevent défendant from infringing when using the éléments of the 
claim, though he uses them in connection with other éléments than 
those described in the spécification of the patent in suit for the com- 
plète opération of the devices. 

The patent in suit has also been found fault with on a number of 
minor points, which are too trivial to consider in détail. Noue of 
them in any way affect the opération of the devices described, or are 
of such a character as to impair the description of such devices. The 
spécification describes an operative and valuable machine. It has, 
indeed, been urged with some vigor that a machine constructed like 
that of the patent would not operate, and cannot be made to operate, 
as described. This is answered by the fact that a machine made 
like the drawings of the patent in suit, and in accordance with the 
spécification, was operated in the exact manner described in the pat- 
ent, by Mr. Wilkinson, one of complainant's witnesses, and the wire 
so made was introduced in évidence. Moreover, the machine was so 
operated by counsel for complainant in the argument of the cause, 
and actual, merchantable, check-rower wire produced. It also ap- 
pears that, upon old machines like this, wire was produced in quanti- 
fies for commercial use. The claim in suit must therefore be held 
valid, and not anticipated by the prior art. 

Coming to the question of infringement, the device of the défend- 
ant is slightly différent from that in issue in the prior suit. In the 
device in suit the head, provided with downward projections on its 
lower surface, is centrally bored; and through the bore extends a 
pin which is so conuected with other mechanism that as the head is 
forced down upon the wire section, and rotated, the pin is forced 
below the head, and forms a mandrel, located below the head when 
the head is in operative position, around which the ends of the wire 
sections are coiled to form interlocking eyes. The defendant's ma- 
chine, therefore, has the stud, b, for holding the ends of the wire; 
also, the head, M. The head, M, is rotated to force the wire around 
the stud to form interlocking eyes thereon by means of the projec- 
tions on the head engaging with the wire ends ; and the head, M, is 
<1ocated above the stud, b," as soon as the head is in operative posi- 
tion. Without going into détails more fuUy, the defendant's ma- 
chine contains ail of the éléments of the claim in suit, combined and 
operating in substantially the same manner. 

Much stress has been laid upon the words of the claim, "located 
above the stud," and the fact that thèse words were put into the 
claim by amendment to avoid a référence. This point would hâve 
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weiglit if it were not for the fact that in the defendant's machine as 
soon as tlie head is in operative position it is "located above the 
stud." The defendant's expert says in his direct évidence that "the 
meaning intended to be conveyed by the words located above the 
stud,' in claim 4 of the Barnes patent, means that the head shall be 
separate from, and movable independent of, the stud." Now, this is 
exactly descriptive of the defendant's device. The rod of that ma- 
chine, which performs, in the same way, the same functions as the 
stud, b, of the Barnes patent, is separate from, and movable inde- 
pendent of, the head. The change of construction in this respect 
must therefore be considered an attempted évasion of the patent. 
Inasmuch, therefore, as the defendant's machine contains the same 
éléments as the claim in suit, combined and operating in substan- 
tially the same way, it must be held to infringe said claim. Let a 
decree be entered for the complainant, in accordance with the prayer 
ofthebill. 



LYMAN V. LYMAN et al. 

(Circuit Court, N. D. Illinois. July 10, 1895.) 

Patents— Inpringbment— Condenser Heads. 

The Lyman patents, reissue No. 10,497 (original, 179,581), and No. 303,- 
444, for Inventions relating to steam-condenser heads, construed, the 
former as to claim 4, and the latter as to claim 1, and the said claims 
hdd not infrlnged by a device made la accordance with patent No. 405,575. 

This was a suit in equity by Wilfred 0. Lyman against Edward F. 
Lyman and James P. Warren for alleged infringement of letters pat- 
ent reissue No. 10,497 (original No. 179,581), and No. 303,441, relat- 
ing to condenser heads for steam-exhaust pipes. 

Frank T>. Thomason, for complainant. 
Oftield, Towle & Linthicum, for défendant. 

SHOWALTER, Circuit Judge. This litigation has to do with 
the funnel-shaped sheet-metal structures sometimes seen on city 
buildings and known as "condenser heads," or "steam-exhaust 
heads." A condenser head is attached to a steam-exhaust pipe to 
condense the steam, and prevent the spray and objectionable mat- 
ter therein from spreading over the roof of the building on w^hich 
it is used. Steam passing through sueh a contrivance is hindered 
and delayed in its exit by métal deflector plates, so arranged as to 
condense the steam and carry the water of condensation to a drip 
pipe at one side, whence it is conducted to the sewer, or to some 
other appropriate réceptacle. The alleged cause of action is that 
a steam-exhaust head made by défendant and his partner, now de- 
ceased, patented June 18, 1889, in letters patent No. 405,575, in- 
fringes certain patents — ^No. 179,581 {reissue No. 10,497), and No. 
303,441 — owned by comjjlainant. In Lyman v. Maypole, 19 Fed. 
737, Judge Blodgett, having before him évidence as to the prior art, 
which has been put into this record by stipulation, said, after quot- 
ing the two claims of No. 179,581, the second of which, on the con- 
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tention of complainant, is infringed by this défendant: "Both thèse 
claims, as I construe them, call for thèse deflecting plates with 
turned edges." The référence is to the deflectors, 0, C, which form 
part of the combination in said second claim. The deflectors in 
defendant's combination, which, on the theory of infringement, 
must be treated as the equiralents of said deflectors, C, C, are not 
made with turned edges. A yertical section through the center 
of said last-named deflectors shows straight lines to the edges. On 
the case cited, there is no infringement, therefore, of No. 179,581. 




Keissued patent, No. 10,497, is the exhaust head patented as No. 
179,581, with "an addition thereto," quoting from the spécification, 
"of certain auxiliary and subdeflectors," etc. One of the additions 
is a short cylinder, "or subdeflector, g," having the lower edge 
"flared outwards," and the upper edge attached to the under side 
of the upper deflector, D. Said subdeflector, g, is a downward ex- 
tension of said deflector, D, is concentric with said D, and slightly 
less in diameter than the extrême lower rim of said deflector, D. 
The fourth claim, said to be infringed, is in words foUowing: 

"(4) The combination of the shell, B, and the upper deflector provided 
with the subdeflector, g, the lower edges of which are slightly flared outward, 
with the lower deflector, substantially In the inanner set forth." 

The upper and lower deflectors are hère identical with the de- 
flectors of patent No. 179,581. The ring or cylinder in defendant's 
device, which is said to answer the subdeflector, g, in the claim 
quoted, is not flared outwards at the lower edge, nor is it connected 
with, or intégral with, the deflector above it, there being a clear 
space or passageway for steam between said cylinder and said up- 
per deflector. On the citation above made, and by reason of the 
additional point of différence hère noted, no infringement of the 
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combination stated in the claim quoted from the reissued patent is 
made ont. 

In the spécification in No. 303,441 the invention is said to consist 
"of a combined hand-hole and drip-pipe" for a steam-condenser head, 
such as is described, for instance, in the patents already mentioned. 
The patentée says further: 

"In my invention, at that point where the drip pipe would open into the 
head, were my invention not known, I place the hand-hole, B, the bottom of 
the Shell composing which is sufflclently Inclined in the same direction as the 




inclined surface in the lower part of the head hereinbel'ore mentioned, so that 
the Uquids of condensation may gravitate into said liand-ho'e and be eon- 
veyed to the drip-pipe, C, which, opens into and is connected to the hand- 
hole at the lowest point thereof, so that ail the said liquids may easily flow 
into said drip-pipe. This hand-liole, B, is provided with a cap, D, which in 
every instance is placed and closes the opening of said hand-hole on a plane 
above the mouth of the drip-pipe, so that by no possibllity can the liquids of 
condensation flow ont of it. One of the great advantages to be gained by the 
contiguity of the hand-hole is that if by any accident the mouth of the drip- 
pipe should become choked up, the cap, L>, can be removed, and the obstrue- 
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tion easily removed, and thls can be done without the neeessity of discon- 
necting the drlp-pipe. Thls cap may be made to screw into the open end of the 
hand-hole; or it may be hinged at one side, and when dosed down fastened by 
a catch on the other; or it may be fastened by a bridge and boit similar to 
that used for holding the headplates in manholes of steam boilers. In Fig. 3 
is shown a modlfied shape of the hand-hole, in whlcb the upper portion of the 
sBell composing the same is inclined upward at a steep dip from the hand- 
hole cap to the head, A." 

The ârst claim is in words foUowing: 

"(1) ïhe combination, wlth a condenser head for steam-exhaust pipes, of a 
comblned hand-hole and drip-plpe, the said drip-pipe belng permanently con- 
nected to and leading from the lowest point in the shell of said hand-hole, as 
hereinbelore set forth." 

The hand-hole here claimed is a structure outside and attached 
to the condenser head. It is a shell curved into an elbow, very 
short, and with the angle down as placed on the condenser head. 
One end is fltted with a flange over the drip-hole which is near the 
bottom of the condenser head; the other is provided with a cap. 
From the lowest point of this elbow or shell extends the drip-pipe. 
This structure, and not the hole in the condenser head, over which 
it is fastened, is the thing meant by the term "hand-hole" in the 
claim. There is no such structure in the device of the défendant. 
In the patent No. 179,581 there is a drip-pipe, connected by means 
of a plate or flange to a hole in the lower part of the condenser 
head. In defendant's condenser head, the drip-pipe is fastened in 
substantially the same way, except that the hole in the condenser 
head is larger, and the plate or flange which holds the end of the 
drip-pipe is, of course, larger. Said plate is fastened with bolts, 
instead of rivets, as in the patent No. 179,581. By unserewing thèse 
bolts and removing the plate and drip-pipe, access is had through 
such enlarged hole to the inside of the condenser head in order 
to clean it. The hand-hole in the claim in controversy is a structure 
outside of the condenser head, having a cap or lid which may be 
taken off or opened for the purpose of cleaning said hand-hole and 
the drip-pipe which leads from the bottom of the same. I do not 
think there is any équivalent for this in defendant's structure. 

The bill is dismissed for want of equity. 



JOHNSON V. BROOKLYN HBIGHTS E. 00. 
(Circuit Court, B. D. New York. August 20, 1896.) 

Patents — Invention — Simplicitt op Structure. 

The conception of a life guard for street cars, consisting of a simple 
oiseleton platform, of yielding marerial, projectîng in front of the car, as 
near as practieable to the ground, and upou whfch a person may fall and 
be carrled along without injury until the car stops, held, notwithstanding 
Its simplicity and apparent obviousnessl to involve patentable invention, 
in View of the complicated devices which preceded it, and the length of 
time such a device was needed before it was forthcoming. Loom Co. v. 
Higgins, 105 U. S. 580, followed. 

Same— Limitation of Claims— Infringembnt. 

The express mention, in a patent for a street-car life guard, of a "wire" 
screen stretched upon the frame of the guard, held not to limit the patent 
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to a screen made literally of wire, and that a screen of Iron slats was an 
infringement. 
8. Samb— Stubbt-Cab Life Guards. 

Tlie Johnson patent, No. 454,214, for a llfe guard for electric and cable 
cars, eonstrued, and held valid and infringed. 

This was a suit in equity by Tom L. Johnson against the Brooklyn 
Heiglits Railroad Company for alleged infringement of a patent re- 
lating to life guards for electric and cable cars. 

George J. Harding, for plaintiff. 
J. S. Eusk, for défendant. 

WHEELEE, District Judge. This suit is brought for alleged in- 
fringement of patent No. 454,214, dated June 16, 1891, and granted 
to the plaintiiï, for a life guard for electric and cable cars. The 
spécification, after describing the injurious efCect of guards that 
push the person out of the way of the car wheels, says : 

"To prevent such accidents, 1 liave deviscd an improved llfe guard, in the 
form of a platform projecting from the ends of the car, over the track, and 
on which a person may fall and be carried along without injury until the 
car can be stopped, or until the party has sn far recovered his wits as to be 
able to help himself." "As my improved life guard Is intended to rescue 
the fallen by carrying, rather than tumbling, them, so long as it is adapted 
to perform such service tbe construction thereof may be varied indefinitely, 
iiccording to clrcumstances. ïhe life guard should combine strength with 
îightness, should be of such material as will not be injured by exposure to 
the weather, and should be of such construction that water, snow, or mud 
will not accumulate thereon, and, last, it should bave such flat and yielding 
or pliable surface as not to bruise a person falling thereon, and so that the 
person wlU not be liable to fall ofl: of the life guard. A préférable con- 
struction is shown in the drawings, and may be as follows: A flat bar is 
set edgewlse, and bent, approximately, TJ-shaped, as shown, and provided 
with crossbar, and to this framework is attached a wire screen, the meshes 
of which are so small as to preclude the possibility of even a child's hand 
being thrust througb the meshes. The skeleton platform of life guard 
should extend perhaps three feet (more or less) beyond the car, and should 
be somewhat broader than the car tracks, and, if operating in advance of 
the motor or grip car, should be located as near the pavement as is prac- 
ticable,— «ay three or four inches (more or less) from the pavement. The 
car steps are usually of métal, and, being sufliciently strong for the pur- 
pose, as a matter of convenience I attach brackets to the underside of the 
steps, to which brackets are pivoted bars near the forward end of the steps, 
tbe bar rearward of the pivot extending along and engaging the underside 
of the steps, by means of which the life guard is maintained in approxi- 
mately a horizontal position, but may tilt upward. With the life guard 
located so near the pavement as aforesaid, a violent rocking of the car end- 
wise might cause the free end of the life guard to collide with the pavement; 
hence the pivotai feature. And some provision should be made to prevent 
the life guard from catchiog on the pavement. If the pavement Is tolerably 
smooth, the rounding of the forward lower edge of the life guard would bo 
sufficient. If the pavement be rough, a shoe or runner had better be at- 
tached to the free end of the life guard, aboiit midway thereof laterally; 
such shoe comprising, preferably, a flat plate of steel sloping baek under the 
life guard as shown. The free end of this shoe or runner should be turned 
up, as shown, so that it will not catch on the pavement in case the car runs 
backward. In the normal position of car and life guard, tliis shoe or run- 
ner is not supposed to engage the pavement." 

The claims in question are for: 

"(1) The combination, in a street car, of a life guard consisting of a sub- 
stautially U-shaped frame, and a wire screen strelœhed across the frame 
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from Bide to slde, substantlally as set forth. (2) The comblnatlon, In a Street 
car, of a life guard consisting o£ a substantially U-shaped franie, a cross- 
bar seeured thereto, and a wire screen stretched across the space formed 
between the frame and crossbar, substantially as set forth." 

The défenses are want of patentable novelty, and of infringement. 
Varions prior contrivances projecting from the ends of such cars, for 
catching, carrying, and saving persons in their way, are shown in the 
patents set up; but ail of them are complicated with contrivances 
to be set in motion by the hitting of the perron by them, or the f alling 
of the person upon them, and none of them bave the simple projecting 
horizontal platform of the patent, upon which the person is likely 
to fall, be carried, and saved. The invention seems to consist in 
doing away with ail thèse intricate movements, and bringing out 
this simple appendage. Now it is seen, it is so simple as to seem to 
hâve been almost obvions, without invention, to any one familiar 
with the subject. The want of such a thing so long, and thèse pat- 
ents, show, however, that it had to be sought out with more than 
mère mechanical skill. Loom Co. v. Higgins, 105 U. S. 580. In this 
View, the patent seems to be valid as to thèse claims. 

The défendant uses the projecting platform covered with a screen 
of strips of iron, but not of wire, and not pivoted at ail, and without 
any shoe, but so attached to, that it may be shoved under the end of, 
the car, out of the way, when not wanted. The omission of the 
pivotai attachment, of the shoe, and of the wire of the screen is 
said to take this platform out of the scope of the patent. The pivotai 
attachment and shoe, besides being deseribed rather as preferential, 
are not taken into thèse claims. The wire screen is expressly 
brought into them, and the most difftcult question in the case is 
whether the patentée has not thereby lunited the patent to a plat- 
form covered with such a screen. Some of the cases are quite strict 
about this. James v. Campbell, 104 U. S. 356 ; Groth v. Supply Co., 
9 0. C. A. 507, 61 Fed. 284. None of them seem, however, to require 
this court to hold that this claim for a wire screen to sustain a person 
would not be infringed by any screen in that place but one made 
literally of wire. Smith v. Macbeth, 14 C. C. A. 241, 67 Fed. 137. 
Thèse are practically the same, for the purpose required. Decree 
for plaintiff. 



OSGOOD DRBDGE OO. v. METROPOLITAN DRBDGING CO. 

(Circuit Court of Appeals, First Circuit. August 19, 1896.) 

No. 167. 

1. Patents— Invention— CoMBiNATioNs and Aggrbgations. 

It is a commonly accepted rule of patent law that the inventive Idea 
is not ordinarily présent in the conception of a combinatlon which merely 
brings together two or more functlons to be avalled of independently of 
each other. The mechanism which accomplishes such a resuit and no 
more is ordinarily styled a mère aggregation. 
S. Same — Drbdging Machines. 

ïhere is no patentable invention in the conception of the dredging ma- 
chine In this case, having a boom adapted to operate elther with a scoop. 
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wMch Is required for hard solls, or wlth the "clam-shell bucket," which is 
used In soft soils. 69 Fed. 620, affirmed. 

8. Same— Patbntability— Deolakations of Défendant. 

The fact that défendant, by advertisements and other public déclara- 
tions, bas maintalned the patentability of machines of the same gênerai 
character as that whlch he is chargea with infringlng, can bave little 
weight on the question of the validlty of the patent; this being a matter 
of public concern, as to which neither the Inventer nor the alleged in- 
frlnger can be permitted to substitute his own acts or opinions for the 
judgment of the court. 

4. Same— Dredging Machines. 

The Osgood patent, No. 257,888, for a dredging machine or excavator 
having a boom adapted to operate either a scoop or a "clam-shell bucket," 
as the character of the soil may requlre, hdd void as to claims 1 and 3, as 
being for a mère aggregatlon, and not a patentable combinatlon. 69 Fed. 
620, afflrmed. 

Appeal from tàe Circuit Court of the United States for tlie Dis- 
trict of Massacliusetts. 

This was a suit in equity by the Osgood Dredge Company against 
the Metropolitan Dredging Company for alleged infringement of 
letters patent No. 257,888, issued May 16, 1882, to Ealph R. Osgood, 
for a dredge and excavator. The circuit court dismissed the hill on 
the ground that the patent was void for want of invention as to the 
claims sued on. 69 Fed. 620. The complainant has appealed. 

Paul H. Bâte, for appellant. 

Eodney Lund and Chas. H. Welch, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. The claims in controversy in this pat- 
ent are 1 and 3. Claim 1 is as follows: 

"(1) In a dredging-machine or excavator, the combination, with the swlng- 
Ing boom or crâne, carrylng the shovel-handle guide, of the pôle guides for 
the clam-shell dipper pôles, mounted upon said boom or crâne, and adapted 
to operate substantially In the manner and for the purposes set forth." 

It is not necessary to refer to claim 3, as, for the purposes of this 
case, there is no substantial différence between the two. The his- 
tory of the art, and the nature of the alleged invention, are de- 
scribed in a full and practical manner by the expert of the complain- 
ant below (now the appellant) as follows: 

"The particular feature to vyhlch the patent is devoted is the construction 
of a convertible excavator or dredger; that Is to say, a dredger which can 
be converted from the condition necessary for digging soft soils to the condi- 
tion necessary for digging hard soils, while at the same time the same boat 
and the same frame (or, as the patent shows, boom) may be employed for 
either condition. * * * Now, for hard soils what is called a 'scoop' is 
employed. * * * When soft soils are encountered, the clam-shell bucket 
Is employed. As I understand the art, before the date of the invention of 
the patent in suit it was customary to construct dredgers either with the ap- 
pliances necessary for handling the scoop, or to construct them with the ap- 
pliances for handling the clam-shell bucket. Thus, dredgers were constructed 
with appliances suitable for hard soils, or with appliances suited for soft 
soils; and in the course of a dredging opération, where it was supposed the 
soil was soft, and a dredger provided with appliances for dealing with this 
soil was on hand, and a hard place in the bottom was unexpectedly reached, 
work would hâve to be suspended until a dredger could be brought to the 
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work which was constructed wlth the appliances necessary for dlgging Into 
hard materlal. Ttaus, the two conditions had to be met by the use of two 
dredgers. * • * This condition of afCalrs, as I understand it, existed in the 
dredging art up to the date of Osgood's invention; and he conceived the 
novel Idea of so constructing a dredger that his boom or crâne would be 
suited for:either form of dlgging instrumentality,— either a scoop or a clam- 
shell bucliet. To do this he had to provide a boom which was strong enough 
to stand the severer strain of the scoop, and also had to provide a boom which 
tiad upon it the necessary appliances for handllng the clam-shell bucket. 
The clam-shell had to carry pôles, and guides had to be provlded for thèse 
pôles, and the chains had to be capable of arrangement for either form of 
device. Thus, wlth a convertible machine of this nature, a contractor or 
other person doing the work could, in a few hours' time, couvert his dredger 
from a machine capable of deallng wit)i soft soil into a machine capable of 
dealing wlth hard soil, and vice versa, and this he could do without resort 
to a machine shop, and with his ordinary crew; and he could do this work 
without having to hâve two dredgers, and the incidental expense of two crews, 
and the outlay of money necessary for two complète machines." 

The same expert also makes the following statement: 
"The flrst and third elalms relate, as I understand them, to that class of 
Inventions which are described generally by the term 'new article of manu- 
facture'; that is to say, Osgood made a new thing, a new article, something 
that had never before existed, and which, when it was brought Into existence, 
appeared to the world as a new article or new thing. It was not a new com- 
pound but it was a new thing, a new article; and to that class, which I be- 
lleve is a well-recognized one, the Inventions of this Osgood patent relate." 

In thèse expressions the expert, as is toc common in the taking 
of évidence of that class, goes beyond the province of an expert, and 
into the province of counsel or the court. Whether or not the ar- 
ticle to which he refers v?as "a new article of manufacture," in any 
substantial sensé which has relation to the subject-matter of pat- 
ents, is a mixed question of law and fact, with which the expert has 
no concern. To admit his propositions in this behalf would be to 
admit the entire case, and take it wholly from the court. On the 
other hand, thèse propositions are so far from stating the case cor- 
rectly that it cornes plainly within Hailes v. Van Wormer, 20 Wall. 
353, 368; Reckendorfer v. Faber, 92 U. S. 347, 356; Brinkerhoff v. 
Aloe, 146 U. S. 515-517, 13 Sup. Ot. 221; Palmer v. Village of Corn- 
ing, 156 U. S. 342, 345, 15 Sup. Ct. 381; and Eichards v. Elevator Co., 
158 U. S. 299, 302, 15 Sup. Ct. 831. It is not necessary to cite any 
other of the numerous cases of the same class, as thèse come so 
close to the one at bar as to dispose of it unmistakably. It is a 
commonly accepted rule of the law of patents that the inventive 
idea is not ordinarily présent in the conception of a combination 
which merely brings together two or more functions, to be availed 
of independently of each other. The mechanism which accom- 
plishes such a resuit and no more is ordinarily spoken of as a mère 
aggregation, although this expression is misleading when not used 
with great discrimination. In the présent case, however, it is plain 
that the conception of the patentee's device did not go beyond what 
we hâve described, and that the carrying of the conception into 
practice required no spécial ingenuity. Therefore, in any view of 
the law, we are f orced to agrée with the circuit court that the device 
in litigation did not involve the inventive faculty, so that, conse- 
quently, the patent before us should never hâve been issued. 
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A somewhat doser analysîs of the case in some particulars may 
be usef ul. Turning to the phraseology of claim 1, in order to a 
proper understanding of it, in a légal sensé, its phraseology should 
be divided into two parts. As already explained, in substance, the 
closing words in the claim, "and adapted to operate substantially in 
the manner and for the purposes set forth," do not, either of them- 
selves, or in connection with what précèdes them, contain any con- 
ception which is properly inventive. At bar, and in the testimony 
of the experts, the complainant maintains that, in order to secure 
an efficient combination, the patentée made mechanical changes by 
providing a crâne or boom of sufflcient length and strength; the 
old form of crâne being, as the complainant says, too weak, and 
the old form of boom too short. The other mechanical changes 
stated by the complainant are those of attaching to the crâne or 
boom the guide for the shovel handle, as vrell as the guides for the 
pôles of the clam shell, of properly adjusting the parts, and of prop- 
erly arranging the chains. The spécification makes no référence to 
lengthening or strengthening the crâne or boom, so that, if this 
was an essential part of the patentee's device, the patent would 
evidently fail for want of a sufScient description. But ail thèse 
things vrere plainly matters of purely mechanical construction and 
adaptation, of ordinary character. Therefore, as we hâve already 
observed, there was nothing in the adaptation to which the claim 
refers which, either in itself, or in combination with what précèdes 
it in the claim, would entitle any one to a patent for an invention. 
The part of the claim preceding the words we hâve cited clearly 
covers the entire patented device, namely, the combination, in a 
dredging machine, of a swinging boom or crâne, a shovel-handle 
guide, pôle guides for the clam-shell dipper, and pôles mounted 
upon the boom. The mère statement of a claim of this character, in 
connection with the explanation which we hâve already given, 
shows that it amounts to nothing more nor less than any other 
boom, handle, or other contrivance adapted for carrying différent 
implements or tools to be used independently of each other; thus 
bringing it clearly and positively within the remarks of the suprême 
court in Reckendorfer v. Faber, already cited, at page 356. The 
principle involved is in ail respects the same, notwithstanding the 
boom is many times larger, as that of the handle of the garden rake 
there referred to by the suprême court, adapted to carrying a hoe 
on the same end with the rake, or on the other end. If there is 
any confusion in this respect in the mind of any one, it comes from 
the fact that the mère différence in the size of things suggests an 
idea of a substantial différence in other respects. Ail the expres- 
sions, skillfully invented in behalf of the complainant, setting ont 
"a dual capacity of opération," or "a new article of manufacture," 
disappear, in view of the well-settled rules to which we hâve re- 
ferred, and of the analysas of claim 1, when properly made in the 
manner we hâve pointed out. 

The complainant has pressed upon us advertisements and other 
public déclarations of the respondent maintaining the patentability 
V. 76F.no. 7— 43 
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of dredgers of the gênerai character of the one In îssne. In tiat 
class of litigation in which résulta can affect no interests except 
those of the parties to it, tiie court may well give weight to décla- 
rations of that nature; but with référence to a patent for an in- 
vention, which is of public concem, such déclarations are of little 
conséquence, and neither the inventor nor the alleged infringer can 
be permitted to substitute his own acts or opinions for the judg- 
ment of the court. It is a thoroughly well settled principle of pat- 
ent law that in clear cases the court may, of its own motion, ad- 
judge a patent invalid, even if its invalidity is not set up by the 
alleged Infringer. Much more would it refuse to be controlled by 
évidence of the kind which the complainant thus brings to our 
attention. 

We hare so many times said that the rules by virtue of which we 
Bustained the patent in Watson v. Stevens, 2 0. C. A. 500, 51 Ped. 
757, hâve a narrow application, that we need not trouble to elabo- 
rate the fact that they cannot help the complainant in the case at 
bar. The decree of the circuit court is afSrmed, with the costs of 
this court for the appellee. 



BLOUNT MANUF'O CO. T. BARDSLBJY. 

(Circuit Court of Appeals, Second Circuit May 12, 1896.) 

No. 97. 

1. Patents— IirrBNTioN and Inpringbmbnt— Combinationb— Dooh Chbckb. 
The Blount patent, No. 289,380, for an improvement In door checks, 
and in which the dlstinguishlng feature is a liquld regulatlng cylinder, 
separated from the actuating spring, and having a by-pass, héld valid 
and Infringed as to the second clatm, which must be restrlcted to the 
combinatlon shown. 63 Fed. 761, afflrmed. Wallace, Circuit Judge, 
dlssenting. 

%, 8amb-— Interprétation op Claihs. 

Where certain claims of a patent descrlbed a shaft as connected with 
a piston "to operate the same," and "to operate the same and be oper- 
ated thereby," but without showlng how the connection was made, hdd, 
that the connection was not necessarily an actual attachment incapable 
of séparation, but such a relation of parts as would produce slmultaneous- 
ness of motion between the sliaft and piston, and that the claims there- 
fore covered a cam connection. 60 Fed. 761, afflrmed. Wallace, Circuit 
Judge, dlssenting. 

t, Same — Door Chbcks. 

The Blount patent, No. 458,357, for a "door check and doser," Md valld 
and infringed as to claims 2 and 8, which must, however, be restrlcted 
to the spécifie combinatlons shown and descrlbed. 66 Fed. 761, afflrmed. 
Wallace, Circuit Judge, dlssenting. 

Appeal from the Circuit Court of the United States for the Eastem 
District of New York. 

This is an appeal from an interlocutory decree of the circuit court, 
Eastern district of New York, entered on May 9, 1895. Two patents, 
each containing several claims, were before the circuit court. A 
decree for an injunction and accounting was entered only as to the 
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second claim of one patent, and the second and tUrd clauns of thé 
other patent. See 66 Fed. 761. The correetness of the décision 
of the circuit court as to thèse claims only is to he inquired into upon 
this appeal. 

Charles G. Gill and Edmund Wetmore, for appellant. 
Melville Church, Joseph B. Ohurch, and Charles E. Mitchell, for 
appellee. 

Bef ore WALLACE, LACOMBE, and SHIPMAlSr, Circuit Judges. 

LACOMBE, Circuit Judge. The flrst patent is No. 289,380, grant- 
ed December 4, 1883, to Eugène L Blount, for what the patent oflûce 
caUed a "pneumatic door check." The patentée described his inven- 
tion as "an improvement in door checks"; and as he uses a liquid, 
"preferably oil or glycerin," instead of air, in the checking cylinder, 
the title selected by the patent ofSce is inaccurate. The foUowing 
excerpts from the spécification sufflciently indicate the object of the 
invention, and the means enaployed to secure that object: 

"My Invention relates to a door check, or apparatus for automatlcally clos- 
ing the door without slammlng It; and It has for one of its objecta to enable 
the movements of the door to be more perfectly controlled than by the de- 
vices heretofore employed. The invention is embodled In an apparatus hav- 
ing an actuatlng spring, and an arm operated thereby with an osclllating 
movement when the door is opened or elosed; the said arm being connected, 
as hereinafter described, with the door, and with a controUing or cushlon- 
îng cylinder, to retard and regulate the movement of the said arm in closing 
the door. The end of the arm is connected with the door by jointed levers 
or Connecting rods; and means are provided for adjusting the strength of 
the spring when deslred, and also for adjusting the cushloning effect of the 
cylinder, which contains a fluld and a piston provided with a valve, allow- 
ing the fluld to pass through it when movlng in one direction through the 
cylinder, as In opening the door; the said valve closing, and causing the 
fluld to be forced around from one to the other end of the cylinder through 
a suitable passage controlled by a valve in the return movement of the said 
piston, as in closing the door. The piston has a piston rod connected with 
the sprlng-pressed arm that opérâtes on the door, and the connections are so 
arrangea that the leverage of the arm or power of the spring acts with least 
advantage when the door js widest opened, thus causing a rapid movement of 
the door when it beglns to close, the résistance of the fluld at the same time 
operatlng with the least advantage; and as the door closes the leverage of 
the spring increases, as well as the force derlved from the résistance of the 
fluld in the cylinder, so that the door is finally elosed with a slow but power- 
ful movement." 

Hère follows a description of the détails with référence to the 
drawings. The spring chamber and the liquid chamber are inde- 
pendent of «ach other. No part of the spring enters the liquid cham- 
ber, and it is not possible for any of the liquid, when under pressure, 
to find its way into the spring chamber. It is strictly conflned to 
the liquid chamber, and to the by-pass which connecta the two ends 
of that chamber. An arrangement for increasing the retardation of 
flow into the by-pass by means of a séries of ports, which are suc- 
cessively dosed by the advancing piston, is shown, but it forms no 
part of the claim involved in this appeal. From the spring chamber 
there projects the end of the spindle around which the spring is 
coiled. It is revolved in one direction by the spring, and in the 
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other direction by the opening of the door. Tlie motion wMch the 
spindle receives from the spring it communicates to an arm, which 
itself transmits the same, through levers, directly to the door. This 
is the door closing part of the apparatus, and it is checked for the 
purposes above set forth by the résistance of the piston rod which 
projects from the regulating liquid cylinder. This résistance is not 
applied directly to the door, nor to the levers, nor to the arm which 
connects with the levers, but to a crank projecting about at right 
angles from the arm. Connection is made with the piston rod by a 
pin on the cranlv which plays in a slot on the piston rod, arranged 
at right angles to its Une of motion. The specilication proceeds: 

"It will be seen tliat when the door Is nearly closed the crank, ài2, is 
nearly at right angles to the line of movement of the piston rod, and conse- 
quently the retardlng force of the Hquid then acts with maximum leverage, 
thus ehecking the movement of the door, and causlng It to close without 
slamming; and at the same time the spring acts, through the arm or lever 
with the maximum leverage, thus havlng the greatest power upon the door, 
as is necessary to close and latch it. In the movement of the arm, h, when 
the door is opened at about right angles to the casing, the crank pin, hs, will 
travel through the slotted crosshead with the crank nearly in Une with the 
piston rod, which is thus at or near its dead center, and almost powerless to 
reslst the movement of the arm, h, under the action of the spring; and the 
door consequently begins to close from its wide-open position, with very little 
retardation from the fluid in the regulating cylinder, and will move rapidly 
until nearly closed." 







The second claim of this patent reads as follows: 

"(2) The actuatiug spring, and mechanism for transmitting its force to the 
door, combined with the regulating cylinder, having a passage Connecting 
its ends, and a controUing valve therefor, and the piston provided with ports 
through it, and a valve controUing, them, and its piston rod opemting upon 
the said mechanism actuated by the spring, substantially as described." 

The record in the case is voluminous, there hâve been very many 
patents introduced illustrative of the prier art, and the argument has 
taken a wide range. Prolonged study of the case, however, has led to 
the conclusion that the subject is a narrow one, and there is little to 
add to the brief opinion flled in the circuit court. Blount was mani- 
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festiy no pioneer in the art. Norton had pointed ont the advantages 
of, and shown how to effect, "an increase in tlie rapidity with wMch 
the piston is driven home as the door nears the jamb, so that the 
résistance * * * in the cj'linder in frpnt of the piston will not 
materially affect the motion of the piston until the piston has been 
driven nearly home, and the door is ahout to strilie the jamb." Nor- 
ton's device was a pneumatic door check, and both spring and air 
optirated in the same chamber; but Oldham had used a liquid as the 
resisting médium, and had separated the liquid cylinder from the 
spring. No liquid regulating cylinder, with a by-pass, is found in 
the door-checking art, before Blount; but by-passes are shown in the 
Tice patent for a rowing-exercise machine, in the Guidicelli French 
patent for checking motion imparted by a spring to turn a spit, and 
elsewhere. The record indicates that improvements were needed 
before the Blount apparatus became commercially successful, but 
that it is an operative doser and check the working model put in 
évidence plainly indicates. We concur, therefore, with the conclu- 
sion of the judge who tried the cause in the circuit court, that the 
parts of the second claim and their arrangement "together quite 
obviously constitute a door doser and check diiîerent from, and bet- 
ter than, that of either Oldham or Norton, whose devices are nearest 
to thèse parts. Thèse and the other earlier patents show similar 
parts in other arrangements for other purposes, but nothing shows 
them working together in any arrangement like this for this or any 
other purpose. The taking of thèse parts and bringing them to- 
gether, and making them work in this arrangement, was more than 
mechanical, and appears to hâve well amounted to a patentable in- 
vention." At the same time, we are clearly of the opinion that the 
state of the art precludes any construction of the patent as a pioneer 
invention warranting a broad and libéral application of the doctrine 
of équivalents. The patentée is entitled only to the précise combina- 
tion shown in the patent and covered by the claim. This includes : 
(1) An actuating spring, producing circular motion on a spindle. (2) 
Mechanism for transmitting its force to the door, though whether 
two or three levers are used in such transmission is immaterial. The 
spécification pro vides for variations in that particular. (3) A regu- 
lating cylinder combined with the other parts, but not itself contain- 
ing the spring, and so arranged that the liquid whose elasticity under 
pressure acts as a regulator is confined to the regulating cylinder 
and the by-pass. (4) A by-pass Connecting the ends of the cylinder. 
(5) A controlling valve for the by-pass. (6) A piston moving in the 
regulating cylinder. (7) Ports in the piston. (8) A valve controlling 
the piston ports. (9) A piston rod. (10) A connection between the 
piston rod and the spring-actuated mechanism; this connection to be 
of such a character that it will permit the piston rod to operate upon 
the spring-actuated mechanism "substantially as described." i. e. so 
ajs to produce the described effect of gradually accelerating the mo- 
tion of the piston during the door-closing opération, either by means 
of a pin on the crank arm playing in a slotted crosshead on the piston, 
or by some simple mechanical équivalent for such a method of bring- 
ing the two motions originating respectively in the spring and the 
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liquid into opposition, through the opération of the piston rod upon 
tlie spring-actuated mechanism. 

The history of the patent, as disclosed by the file wrapper and con- 
tents, has no bearing upon this second daim. It was originally the 
fourth claim, and was allowed in the Tery language in which it was 
flrst expressed. The other claims, original and amended, which 
were disallowed, were evidently broader than this. None of them con- 
tained the by-pass and regulating valve therefor. 

The defendant's door check differs widely in appearance from that 
of the Blount 1883 patent. The art has progressed, and the cumber- 
some apparatus, with most of its parts uncased, unsightly, and liable 
to accidents, has been gradually reorganized into a compact and pro- 
tected structure. Still the very device made by défendant contains 
every élément of the combination of the second claim. It has an 
actuating spring, inclosed in a spring chamber, and producing cir- 
cular motion on a spindle; also, mechanism, consisting of two levers, 
for transmitting the spring force to the door. It has a regulating 
cylinder, not itself containing the spring, and so arranged that the 
liquid which it contains is strictly conflned to the regulating cylinder 
and the by-pass. None of the force engendered by the résistance of 
the liquid to compression is dissipated by its escape out of the regu- 
lating cylinder. Defendant's device has the by-pass and controlling 
valve therefor; and, although the by-pass does not extend from one 
end of the cylinder to the other, it does extend so far as to hâve its 
inlet in advance of the piston, and its outlet behind the backward 
range of the piston. There is also a piston moving in the regulating 
cylinder. There are ports in the piston, and a valve controlling 
them. There remains only the piston rod, and the connection be- 
tween it and the spring-actuated mechanism. The défendant uses 
an elongated piston, which he describes as "a piston having the 
heads, f, g, and the middle portion eut away." In other words, two 
disks, of diameter sufflcient to fit the bore of the regulating cylinder, 
are joined to each other by rods cast intégral with the heads, and of 
such length as to leave an open space of an inch and half to twoinches 
between the heads. Only one of thèse heads acts as a piston. It 
is provided with ports and a valve. The other head and the Connect- 
ing rods act as guides to hold the piston head in place, and they 
move with it. They form in reality the tailpiece of the piston head, 
as much as the ordinary piston rod does. The two motions generated 
by the spring and the liquid, respectively, are brought into opposi- 
tion, not on the outside of the casing, as in Blount's 1883 patent, but 
within the liquid cylinder. This is, no doubt, an improvement, but 
it is none the less within the second claim. This opération is effected 
by an eccentric or cam (which is the équivalent of a crank arm) on 
the spindle, which projects downward into the liquid chamber. This 
cam is inserted into the open space between the two heads of the 
piston, which, with their Connecting rods, are a very close équiva- 
lent of the slotted crosshead in the piston rod of Blount. The expert 
évidence leaves little doubt that the opération of the cam or crank 
and the elongated piston produces the same efîect in gradually accel- 
erating the motion of the piston during the door-closing opération; 
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and certainly the means employed, though differing in appearance, 
seems to be mechanically the same. When the piston is being 
drawn back by the opening of the door the eccentric cam or cranli: 
engages with the forward surface of the rear head of the elongated 
or two-headed piston, just as in Blount's 1883 patent the pin on the 
crank engages with the forward surface of the rear-head of the slot- 
ted crosshead on the piston rod. When the piston is moving for- 
ward under the actuation of the spring-closing mechanism, the 
eccentric cam or crank encounters, and struggles against the force of, 
the resisting liquid, by engaging with the rear surface of the for- 
ward head of the elongated or two-headed piston, just as in Blount's 
1883 patent the pin on the crank engages with the rear surface of the 
forward head of the slotted crosshead on the piston rod. The cir- 
cuit court therefore correctly found that défendant uses the com- 
bination of Blount's 1883 patent, and inf ringes its second claim. 

The second patent sued on is No. 458,357, issued August 25, 1891, 
to Eugène I. Blount, for "a door check and doser." The second and 
third claims, which the circuit court held to be valid and infringed, 
are as follows: 

"(2) A door check embraclng in its construction a closed spring chamber; 
a liquid chamber below said spring chamber, arrangea at rlght angles to the 
spring chamber; an osclllatory shaft extending through said spring chamber 
into said liquid chamber; and a piston having a valved port, and longitudi- 
nally movable in said liquid chamber at a rlght angle to the axis o( said 
shaft, — the latter being connected to the said piston to operate the same as 
set forth. 

"(3) A door check embracing in its construction a vertically arranged spring 
chamber; a closed liquid chamber arranged at a rlght angle to the axis of 
the spring chamber; an elongated piston in said liquid chamber, adapted 
to operate longitudinally of said liquid chamber, and having a valved port, 
and provided at its front and rear ends with bearings to substantially fit 
the Interior of the chamber; and a shaft extending through the said spring 
chamber into the liquid chamber, and connected with the piston, to operate 
the same and be operated thereby, as set forth." 

This patent professes to cover only improvements upon Blount's 
1883 patent. It is to be closely construed. Many of its spécifie 
features are shown in patents intermediate 1883 and 1891; but the 
précise combination set forth in the claims above quoted is not found 
therein, and we agrée with the circuit court in the conclusion that it 
présents patentable novelty. If the défendant manufactured the 
"combined door spring and check" of his own patent, No. 464,951, De- 
cember 15, 1891, he would not infringe, because both the claims above 
quoted call the one for a "closed spring chamber," the other for a 
"closed liquid chamber" ; and, since both chambers are required to be 
in juxtaposition, this language imports such a partition between 
them as will prevent the escape of liquid from the liquid chamber 
into the spring chamber. Bardsley's 1891 patent, however, shows 
the partition, or "shelf," as he calls it, so eut away as to permit the 
liquid to flow from one chamber into the other. The door checks 
which défendant makes, however, do not conform in this respect to 
his patent, and the partition between liquid chamber and spring 
chamber is made liquid tight. That, in ail respects save one, the 
defendant's checks are within the second and third claims of Blount's 
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1891 patent, is hardly disputed. Upon this single point în dispute 
the circuit court says: 

"The second and thlrd clalms merely descrlbe the shaft as connected with 
the piston, wlthout mentioning how. Question is made in expert opinion 
and In argument as to whether the shaft is connected with the piston, within 
the meaning of thèse claims. The second of them provides for the shaft's 
heing connected to the piston to operate the same; and the third, for its 
being connected with the piston to operate the same and be operated thereby. 
This shows that the connection provided for is not an actual attachment that 
will prevent any séparation, but such a relation of parts as will produce 
simultaneousness of motion between the shaft and the piston." 

In our opinion, the def endant's eccentric, cam, or cranli is "connect- 
ed with his" piston having the heads, f and g, within any fair défini- 
tion of that Word. Although not actually attached, without possi- 
bility of séparation, to either head, f, or head, g, it is thus attached 
to the elongated piston, considered as a whole, i. e. as a structure 
having two heads arranged crosswise in the cylinder, which heads are 
united by rods so as to form a single pièce of mechanism. The eccen- 
tric cam or cranls is inserted within the two-headed piston, and is so 
mounted that it always remains there. It is never withdrawn out 
of the two-headed piston, although sometimes it is in contact with 
one head, and sometimes with the other, just as the crank pin in 
Blount's 1883 patent is connected with the slotted crosshead, al- 
though it moves therein, and is sometimes in contact with one side 
of the slot, and sometimes with the other. 

We find nothing in the évidence as to alleged prior invention by 
Gilflllan or Bardsley to call for reversai of the decree of the circuit 
court, which is affirmed, with costs. 

WALLACE, Circuit Judge (dissenting). I dissent from the judg- 
ment in this case. I am of the opinion that there is no patentable 
novelty in the aggregation of devlces specifled in the second claim of 
the earlier patent to Blount, No. 289,380, or in the second and third 
claims of his later patent. No. 458,357. It suffices to say of the 
earlier patent that everything in the combination of the second claim 
was old in the prier art, except that Blount seems to hâve been the 
flrst to employ in a door check a regulating cylinder with a by-pass, 
It was for this feature of novelty that the patent office, after reject- 
ing claims during the pendency of his application which embodied ail 
the other parts of the claim, allowed it. Blount selected a by-pass in 
préférence to placing a second valve in the piston, — a perfectly well 
known substitute in valve mechanism. 

The claims of the later patent are for still more attenuated and 
unîmportant changes of organization. 



AMERICAN SODA-FOUNTAIN CO. T. GREEN et aL 

(Circuit Court, E. D. Pennsylvania. June 11, 1896.) 

L Patents— Validity of Combinations. 

It is an unsafe ground upoii which to overturn a patent for a combination 
that ail the éléments of the combination may be found partly in one prior 
Structure, and partly in others. Dederick v. Cassell, Fed. 306. 
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S. SaMB— COUBIHATIOK— AGGRKOATION. „ ^ ^,, 

A patent cannot be declared invalld, as for a mère aggregatlon M at- 
ments, when the object to be attalned by the apparatue or machine wouia 
not be aceomplished except by the mutual relation and co-operation of tne 
several éléments. 

S. SaMB— SoBA-WaTBB FOUNTAINB. 

The Witting patent, No. 414,272, for lœprovements In dispensing ap- 
paratus for soda water, covers a true comoinatlon, aa distingulshed from 
a mère aggregatlon, and Is vaJid. 

This was a suit in equity by the American Soda-Fountain Company 
against Green and others for âileged infringement of a patent for 
improvements in soda-water apparatus. The case was heretofore 
heard on exceptions to defendant's answer. 69 Fed. 833. 

Joshua Pusey, for complainant. 
Strawbridge & Taylor, for défendants. 

ACHESON, Circuit Judge. The plaintiff, saing as the assignée 
of letters patent No. 414,272, granted Noyember 5, 1889, to Théodore 
I. Witting, for improvements in dispensing apparatus for soda water, 
etc., charges the défendants with the infringement of the second 
claim of the patent. The construction, combination of parts, and 
method of opération of the apparatus are succinctly and correctly 
stated in the f ollowing extract from the brief of plaintiff's counsel : 

The Witting structure consists of a case, generally similar to those in com- 
mon use, in whlch Is contalned an Ice chamber, and immedlately below the lat- 
ter a cold-alr chamber, which Is a réceptacle for a horizontally removable syrup 
can, wlth à faucet in the lower part of the front end thereof, ail located en- 
tirely withln the said case. Beneath the bottom of the f orward end of this can 
réceptacle Is a recess open In front, and in the roof of this recess is an aperture 
that registers wlth an orifice In the faucet, through whlch, when the faucet Is 
sultably rotated, a quantum of syrup may descend Into a glass or tumbler placed 
In the recess to recelve It. In the front of the case, opposite to the faucet end 
of the can réceptacle, is hinged, at the lower edge, a door, termed a "drop door" 
In the patent, in whlch is journaled a shaf t, whose Inner end projecting into the 
réceptacle is blfurcated so as to register wlth, and accmately engage, the flat- 
tened end of the faucet when the door Is closed, and whose outer end is pro- 
Tided wlth a handle for conveniently tuming the shaft, The mode of opération 
Is as foUows: When it Is desh-ed to draw syrup from the can, the shaft Is 
Bultably rotated,— a quarter tum,— and consequently the faucet, whereupon the 
syrup escapes Into the glass slld Into the recess. When It Is required, for any 
purpose, to get at the interior of the réceptacle, as, for example, to extract 
the can in order to replenish the syrup or to insert another flUed can, the door 
Is upened and dropped down upon Its hinge, the extemal part of the handle 
shaft passlng Into the aforesaid recess. This jjertnits the latéral or end wlth- 
drawal of the can. AVhen the latter is returned withln the réceptacle, the door 
1b swung up to the normal position, thus securely closing the réceptacle, and the 
blfurcated shaft again engages the end of the faucet. The opération requlres 
but an Instant, so that the loss, so to say, of cold from entrance of the ex- 
temal air into the can réceptacle is reduced to a minimum. 

The second claim of the patent is as follows: 

(2) The combination of the outer case provided wlth a recess for contalnlng 
glasses, drop doors hinged to said case above said recess, and havlng Joumaled 
therein keys or handles for operatlng the syrup faucets, and laterally movable 
syrup cans and attached faucets located entirely withln the case, for the pur- 
pose substantlally as hereln set forth. 

Infringement by the défendants is not denied, if the claim is valid- 
Two défenses are insisted on : First, that the alleged combination. 
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in Tiew of the prior art, did not involve invention; and, second, that 
IHe claira is for an unpàtentable aggregation. 

Upon a careful examination of the many prior patents put in évi- 
dence for the défense, I do not find that any one of theni anticipâtes 
the subject-matter of the second claim of the Witting patent. In- 
dèed, the défendants' expert admits that no one of thèse anterior 
patents con tains ail the éléments of Witting's second claim. His 
language is this: 

Thèse several features associated together as speclfled In this clalm consti- 
tute a structure whlch is new in the sensé that no prior structure that l know of 
contalns ail the features speciiied. 

This witness, however, states that he flnds "most of the features 
recited in the second clalm of the Witting patent in the Lippincott 
1887 patent," and that "the features vfhich are not in the Lippincott 
patent are to be found either in the Adami patent, or in the Edwards 
patent." But it is unsafe ground upon which to overturn a patent, 
that ail the éléments of the combination may be found partly in one 
prior structure, and partlj in other prior structures. Dederick v. 
CasseU, 20 O. G. 1233, 9 Fed. 306, 309. The suggestion has no con- 
trolling weight hère. It may be noted that the Edwards patent 
appertains to a totally différent art, that invention relating to a 
combined latch and lock. The proceedings in the patent office re- 
sulting in the issue of the patent in suit appear to hâve been con- 
ducted very carefully and intelligently by the officiais, and the pre- 
sumption that the subject-matter of the claim in question is suffl- 
ciently new and useful to support the grant has not been successfully 
rebutted. The fact is not without signiâcance that the défendants, 
who are old and experienced manufacturers of apparatus for dispens- 
ing soda water, hâve seen fit to adopt the Witting improvement in 
préférence to other combinations. Upon the whole, this défense 
is not sustained. 

The second stated défense must also be overruled. The useful 
resuit hère accomplished, it seems to me, is the joint eflect of the 
several parts of the apparatus embraced by the second claim. With- 
out their mutual relation to each other, and their co-operation, the 
desired object would not be attained. The specifled union of parts is 
for a common purpose, which is achieved by the co-action of thèse 
parts. The question of what is a patentable combination, as dis- 
tinguished from a mère aggregation of devices, has been considered 
in this circuit in the cases of Hoffman v. Young, 18 0. G. 794, 2 Fed. 
74, 77, and National Cash-Register Co. v. American Cash-Register Co., 
62 O. G. 449, 3 C. C. A. 559, and 53 Fed. 367, 371. The views ex- 
pressed and enforced by the courts in those cases justify the con- 
clusion I hâve reached, that the second claim of the Witting patent 
is for a true combination, in a patentable sensé. Let a decree be 
drawn in f avor of the plaintiff. 
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PETBRSON V. OREAT NECK DOCK OO. 

(District Court, E. D. New York. June 3, 18»6.) 

Whabvbb— Mastbb's Neglisenoe— Rocks at Dock. 

Where a canal boat was injured by getting upon rocks at a dock wWIe ttls- 
charglng coal, heU, that the dock owners were not Uable, It appearing that 
the master had been warned of the présence of the rocks, and had also made 
a Personal examlnation; that he.knew his boat eould only lie there at high 
tide, but the accident oceurred from his assumptlon that the tide would rise 
to the same height as on the previous day, whieh it was prevented from 
doing by a change of wind. 

Hyland & Zabriskie, for libelant 
C. & N. D. Lawton, for claimants. 

BENEDICT, District Judge. Tliis is an action brought by the 
owner of the canal boat May E. Coffey to recover of the owners of 
the steamboat dock at Great Necli for injuries done to libelant's boat, 
while engaged in discharging a cargo of coal at the dock, by getting 
upon some rocks that lay in the dock. The Great Neck dock is a 
single wharf, built out from a rocky shore, for the use of a steam- 
boat which lands there daily. At the end of the wharf there is good 
water. On the south side, some 70 feet from the end of the dock, 
there is a derrick used for discharging coal from canal boats which 
occasionally discharge coal onto cars that corne on the wharf 
under the derrick. At high tide there is plenty of water for loaded 
canal boats in the berth under the derrick. The method of using the 
dock for discharging coal is shown to be, to place the canal boat 
under this derrick on a rising tide; to haul the boat away when the 
tide falls, returning again at high water. Alongside of the south 
side of this wharf, stones which had fallen out from the crib ex- 
tended out from the lower side of the wharf some five feet or more, 
and were under water at high tide. The libelant's boat came to the 
wharf on the 5th of September, 1895, for the purpose of discharging 
cargo. She at flrst made f ast to the end of the wharf. The same 
evening she dropped away from the wharf, to the eastward, to allow 
the steamboat to make a landing at the end of the wharf, and hauled 
in again to the end of the wharf. The next morning she again 
dropped to eastward to allow the steamboat to make her landing, and 
at high water on the 5th she hauled in under the derrick, where part 
of her cargo was then discharged. In shifting her position as the 
tide fell, she got caught on the rocks along the westerly side of the 
wharf, but from there she came off the same night on the rising tide 
without injury. The next morning she hauled in under the derrick 
again on a rising tide, and resumed the discharge. At about 1 
o'clock, when in the same berth under the derrick, she was winded 
around to discharge from the other end. She discharged till 3:30 
p. m., and then, when the tide began to turn, she got on stones from 
which it was impossible to remove her, and by which she was con- 
siderably injured. 

It is proved that the master was well informed as to the nature 
of the bottom at that berth. He says himself that he examined the 
bottom before he hauled in there the flrst time. He had been on the 
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rocks in that same berth on the 6tli, without înjurj; and on the 7th, 
had he h.auled his beat back before the tide fell, h.e would hâve re- 
ceived no injun^ The reason the master gives for his being caught 
on the rocks the last day is that he looked at a mark on the wharf to 
which the tide rose the day before, and expected it to rise to the same 
height on the day of the injury, Owing to a change in the wind, 
the tide did not rise so high on the 7th as on the 6th, by about a foot; 
and, while he was expecting the tide to rise to this mark of the day 
before, it was in fact falling, and he was caught on the rocks before 
he knew it. I consider it proved by the évidence that the master 
knew that there were rocks under the bottqm where he lay dischar- 
ging under the derrick. He may not hâve known of the particular 
stones which afterwards penetrated the bottom of his boat, but he 
knew that there were stones there from which it was necessary to 
keep his boat off by hauling before low tide. The cause of the acci- 
dent was his own négligence in assuming that the tide would rise as 
high on the 7th as it did on the 6th. He was not justifled in so 
assuming, and his acting on this assumption, and failing to haul the 
boat before the tide fell, was the négligence which caused the dam- 
age. The master had a right to assume that the berth was clear of 
stones; but the proof is that he not only éxamined the bottom him- 
self, but had been notifled of the existence of stones there, and he 
had actually been on some of them the day before. Knowing this, 
he had no right to assume that the dock was clear. In fact, he did 
not act on any such assumption, for he knew the contrary. What 
he did assume was that the tide would rise as high on the 7th as it 
did on the 6th. This he had no right to assume. His duty was to 
watch the tide, and haul his boat in time to présent the boat's catch- 
Ing oh the stones he knew to be there. His failure to watch the tide, 
and to see that it was falling and that it had become necessary for 
him to move his boat, was négligence, and the négligence that caused 
the accident The libel is dismissed, and with costs. 



THE PHILADELPHIA. 

THE BALTIMORE. 

PARMENTER y. MTORPHY (two cases). 

SAME V. LAMPER et al. 

(Circuit Court of Appeals, Plrst Circuit. August 19, 1896.) 

Nos. 152, 153, and 154. 

Maritime Liens— Supplies— Prbsumptions. 

Supplies of coal and water furnished at the wharf to foreign steamers at 
their port of touch on regular round trips, In quantities needed for daily 
use, In the présence of the master, and while he is In control, and In the 
absence of both owner and charterers, wlll be presumed, prima facie, to 
have been furnlshed with the acqulescence of the master, so as to bind 
the vessel, even though the order was in fact sometimes "given by the 
englneer, or by a subordinate agent, exercising his dutles at the wharf, 
under the eye of the master. 

Appeals from the District Court of the United States for the Dis- 
trict of Massachusetts. 
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Eugène P. Carver and Edward E. Blodgett, for appellant 
Frédéric Dodge and Edward S. Dodge, for appellees. 
Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. Thèse three cases are submitted to us 
on a common record. Tkey are appeals taken by the owner of tke 
vessels from decrees on libels against two coasting steamers, making 
short trips out of Boston, for ordinary supplies of coal and water. 
The assignments of errors are the same in ail. The only alleged 
errors which we hâve occasion to consider are the third, fourth, and 
fifth, as follows: 

"ïhird. That the court should hâve found that the goods declared on were 
not furnished on the crédit of the vessel, but solely upon the crédit of the 
charterers. Fourth. That the court should hâve found that the libelant 
had notice that the vessèl was under charter, and the supplies were fur- 
nished at the expense of the charterer. Fifth. That the court should hâve 
found that the goods vcere furnished solely upon the order ot the charterers, 
and not upon the order of the master or owners of the vessel." 

If we found any of thèse in favor of the owner of the steamers 
libeled, we would be required to consider some questions of law con- 
séquent on such lindings. As we find them ail in favor of the libel- 
ants, we do not perceive that any question of law arises. 

The appellant has also pressed on us two other propositions, — 
one of lâches on the part of the libelants, and the other a claim that 
there is no proof that the coal furnished the Philadelphia in one of 
the suits ever went aboard the steamer. Thèse objections were not 
taken in the district court, nor are they especially covered by any 
assignaient of errors ; and therefore they cannot be considered by us, 
under the rules which we hâve many times stated. 

The learned judge of the district court found that the supplies, in 
ail of the suits, were furnished on the crédit of the respective vessels, 
and that the libelants had no notice that the vessels were under 
charters in which it was agreed that the supplies should be furnished 
at the expense of the charterers. He also found that the supplies 
were furnished partly on the orders of the master, and partly on the 
orders of the charterers. It will be noticed that the fourth alleged 
error is not stated so precisely as the flnding in the opinion of the 
court below, but it undoubtedly had référence to that flnding, and 
was intended to be based on it. The issues which we hâve stated, 
as they exist hère, raise only pure questions of f act ; and the déter- 
mination of them involves only the weighing of testimony of wit- 
nesses which was apparently contradictory, and was supported on the 
one side or the other, more or less, by the surrounding circumstances. 
It is not within the range of possibilities that other suits will arise 
in which the testimony and the circumstances will be substantially 
the same, so that there would be no advantage in loading our opinion 
and the reports with a discussion of the détails of the évidence. 

We are entirely satisfled that ail the supplies were furnished on 
the crédit of the respective vessels, in the sensé in which that ex- 
pression is commonly used in proceedings of this character. We are 
also satisfled that the owner of the vessels has not established that 
any of the libelants had the notice spoken of in the opinion of the 
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learned judge of the district court, or in the assignments of errors 
touching the matter. Therefore, inasmucli as tb.e steamers were 
"foreign" vessels, in the sensé in which tHat word is used in this con- 
nection, and as the supplies were the reasonable hand to hand quan- 
tities of coal and water needed for their use in short coastwise trips, 
and were actually consumed aboard, no question of law would arise 
if ail the supplies were furnished on the orders of the masters of the 
vessels, and not, as stated by the district court, partly on the orders 
of the masters, and partly on the orders of the charterers. The sup- 
plies were delivered to the steamers libeled, at their respective 
wharfs at their ports of touch, on their round trips, in small quanti- 
ties, as needed for daily use, in the présence of the masters of the 
respective steamers, and while they were in control of them, and in 
the absence of both their owner and their charterers. Therefore the 
transactions were in the usual course of business by which ordinary 
supplies are commonly furnished to vessels by the order of the 
master, and away from the port where the owners réside. It would 
be intolérable, and entirely contrary to the practice of the courts, 
to hold that persons furnishing vessels such supplies in small quanti- 
ties, to meet the requirements of the law for efEectuating a lien, must 
prove express orders by the master. It is prima facie suificient in 
such cases that the supplies are of the character which we hâve de- 
scribed, and corne aboard under such circumstances that the master 
can properly be assumed to acquiesce in their purchase and récep- 
tion; and this without référence to whether or not the immédiate 
orders for them came from some person occupying a subordinate 
position. The supplies hàving thus been furnished under such cir- 
cumstances that we ought to présume that they were obtained on the 
express or implied orders of the master, the parties furnishing them 
were aJso entitled, at the time the supplies were furnished, to the 
benefit of the same presumption; and, if the owner of either steamer 
would rebut the case as thus made, he must show that the orders 
came from the charterers themselves, and that the parties furnishing 
the supplies knew that they so came, and thus knew that the course 
of business was other than that apparent on the face of the transac- 
tions, and other than that which they had a right to présume it to be. 
The record fails to furnish any proof of this character. 

The coal furnished by Murphy to each of the steamers was, as 
already said, put on the wharf at a port of touch, which was Beverly. 
The proof is that the flrst order was given expressly by the master 
of one of the steamers; but the usual course of business was for each 
engineer, on arrivai, to give an order for the amount of coal to be put 
down on the wharf, needed for the steamer on her return. There is 
nothing in the record to show that the engineer, in thèse transactions, 
was acting on the spécial orders of the charterers. Undoubtedly 
for this purpose the engineer stood qua master to a certain extent; 
but, whether he did or not, Murphy had a right to understand that 
the coal, being furnished under the circumstances we hâve described, 
and being also received aboard the steamers, was thus furnished and 
received at the request or with the acquiescence — ^which amounts to 
a request — of whomsoever was then in command for whatever voy- 
age was being run out. It is stated that sometimes, when the boats 
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got away from the wiiarf and forgot to order, a téléphone message 
would be received from Boston to make good the omission; but pre- 
cisely from whom the messages came does not appear, and, if it did, 
the incidental provision for extraordinary circumstances of this char- 
acter cannot change the eiïect of the gênerai course of business which 
we hâve pointed ont. The most it could accomplish would be to 
show that whosoever was in charge of the office at Boston, even if 
the messages did corne from any other person than the engineer or 
the master, approved and ratified the course of business adopted by 
the engineer under the eye of the master, and with hls acquiescence. 
An attempt was made to show by the engineer of one of the steamers 
that he delivered Murphy written orders from the charterers for the 
coal, but the proof on this point apparently failed. It was clearly 
inconsistent with the course of business with référence to the coal 
furnished on like trips to the other steajner, or by the other libelant, 
and it was not insisted on at the argument before us. If there 
were any, we are satisfied that they occurred later in the season; 
that is to say, after the 23d or 24th of August, at which time Murphy 
admits that he was told by the charterers the steamers were under 
charter, and after which Murphy insisted on cash payments for hls 
coal from day to day as he furnished it. Thèse considérations effec- 
tually dispose of the two cases in which Murphy was the libelant, 
with the same résulta as were reached in the district court. 

In the Lamper case, coal and water were supplied one of the steam- 
ers at Lynn; and in ail respects the circumstances were the same as 
in Murphy's cases, except it appears that the orders were mainly re- 
ceived from one Bobinson, who is described as the "agent at that 
end of the line." It is a fact of which the court must take notice that 
a person described as an agent, in the way in which Mr. Robinson is 
described, having duties assigned to him at a port of touch, like 
Lynn in this case, has no independent authority or duties remote 
from the wharf used by the steamers of the Une, but exercises them 
at that wharf, under the eye of the master. There is no évidence in 
the record tending to show that Robinson was a person of superior 
authority, or in any way empowered to purchase coal or water as a 
gênerai représentative of the line, the steamers, or the charterers, or 
that he had any spécial authority from the charterers themselves. 
Therefore, so far as the record shows, thèse libelants had the same 
right which Murphy had to rely on the facts that the coal and water 
were delivered and received aboard the steamer at her wharf at the 
port of touch with the knowledge of whosoever was in her command. 
In other words, with référence to aU of the cases under considération 
there is nothing which affects the presumption arising from the fact 
that thèse were ordinary supplies, taken aboard the steamers at ports 
of touch with the knowledge and acquiescence of the master, and 
therefore by his presumed request and direction. We therefore see 
nothing which requires us to consider what principles of law or pre- 
sumptioES would apply if the évidence showed that the orders for the 
coal and water came from the charterers themselves to the libelants, 
with the knowledge of the libelants, so that they were furnished on 
the strength of such orders, and not in the usual and ordinary course 
of dealing at ports of touch. 
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In eacà case there will be a judgment as followa: The decree of 
the district court is afflrmed, with interest, and wlth the costs of this 
court against the appellant 



THE RANGER. 

BROWN V. THE RANGER. 

(District Court, E. D. New ïork. June 10, 1896.) 

Saltaqe Services — Compensation. 

The services of a steamboat engaged In the menhaden fishery. In golng 
to the assistance of a similar steamboat stranded on the Brigantine shoal, 
lying by her ail uight, and puUing her off next mornlng, v?ith the assist- 
ance of another vessel, at considérable risk and péril, held to hâve been 
a saivage service, for vrhlch ?1,750 should be allowed on a valuatlon of 
?9,000, the salvlng vessel also being worth about $9,000. 

This was a libel in rem hy Samuel S. Brown against the steam- 
boat Ranger, to recover compensation for saivage services. 

Carpenter & Park, for libelants. 
Stewart & Macklin, for claimant. 

BENEDICT, District Judge. This is an action by the ownera 
of the steam flshing beat E. S. Allen to recover saivage compensa- 
tion for services rendered in July, 1894, to the fishing steamboat 
Eanger. The Ranger was a steamboat engaged in menhaden flsh- 
ery, and on the 13th day of July, 1894, she got ashore on the Brig- 
antine shoal, perhaps the most dangerous shoal on the Jersey coast. 
Her position was one of extrême péril, and there is little reason to 
doubt that, if she had not received assistance, she would hâve be- 
come a total loss. The Allen was a steamboat also engaged in 
menhaden flshery, and was Iving, with two or three other flshing 
steamboats, some two miles off. Thèse boats refused to go to the 
assistance of the Ranger, on account of the risk. The Allen, how- 
ever, concluded to run the risk, and proceeded to the Ranger for 
the purpose of getting her off. On arriving at the Ranger the tide 
had fallen two or three feet, and nothing conld be doue that night. 
At the request of the master of the Eanjjer the Allen lay by her 
ail night, and the next morning at dawn she began to pull at the 
Ranger. After continued exertions, aided for the latter part of 
the time by another boat (which boat, it is stated, has been settled 
with for her services), she succeeded in getting the Ranger off and 
taking her to New York in safety. The service was rendered not 
without considérable risk, ,and the péril to which the Ranger was 
exposed was extrême. The value of the Allen is agreed to be |9,000. 
The value of the Ranger is about the same. Clearly, the service 
was a saivage service, and entitled to saivage compensation. The 
only question is the proper saivage compensation to be paid for the 
services. Upon the évidence it is my opinion thàt a proper sai- 
vage compensation for the services rendered by the AÏlen would be 
$1,750, for which sum, with costs, let a decree be entered. 
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BBOWN V. COXE BEOS. & CK). et al. 
(Circuit Court, E. D. Wisconsin. July 24, 1896.) 

1. Removai, of Causes— Sbparablb Controvbrsy. 

Where the cause of action is joint or several, and plaintiff elects to treat 
It as joint, no one of défendants can treat the suit as against him as severa- 
ble for the purpose of removai. 

2. ToET — Joint Liability. 

Plaintiff alleged that, while employed on a steamboat, he was injured 
by the falling of a coal bucket operated by one C, and that C. was négli- 
gent in using détective machlnery, and in operating it negligently, and 
that the steamboat owner was négligent in not providing him a safe place 
for work, and In not warning him of the danger. Eeld, that as the alleged 
acts of négligence of C. and the steamboat owner, though distinct in them- 
selves, concurred in producing the Injury, their liability was joint as well 
as several. 

This action was commenced in ttie circuit court for Milwaukee coun- 
ty, and, on pétition and bond flled by the défendant Ketchum Steam- 
sbip Company, an order for removai was entered by that court, and 
the cause was thereupon docketed hère. Motion is made to remand, 
on the ground that the défendants are sued as joint tort feasors, and 
that the application for removai is by one alone. 

The complaint allèges, in substance, that Coxe Bros. & Co. is a Pennsyl- 
vania corporation, owning and operating in Milwaukee the coal docks and 
the détective appllances from which iujury came to the plaintiff; that the 
Ketchum Steamship Company was an Illinois corporation, owning and oper- 
ating the steamer W. P. Ketchum, on which plaintiff was employed as watch- 
man, and which was engaged in delivering a cargo of coal at the docks of, 
and wlth the appllances and operatives furnlshod by, Coxe Bros. & Co., con- 
signées. The plaintiff allèges that he sustained serlous injury from the falling 
of a coal bucket operated in behalf of Coxe Bros. & Co. while he was in the 
performance of hls duty upon the deck of the steamer, and charges that Coxe 
Bros. & Co. is liable by reason of détective machlnery and of négligence in 
its opération; that the Ketchum Steamship Company had knowledge of such 
defects and mismanagement, and is liable in not providing the plaintiff with a 
safe place for his work, and not warning him of the impending danger, to 
him unknown. Judgment is demanded against both défendants. 

Markham & Nickerson, for plaintiff. 

Winkler, Flanders, Smith, Bottum & Vilas, for Ketchum S. S. Co. 

SEAMAI^, District Judge. The question presented by the 
motion is whether, in any view, the facts alleged in the complaint 
charge the défendants with joint liability. In Smith v. Eines, 2 Sumn. 
338, Fed. Cas. No. 13,100, Mr. Justice Story states, in référence to ac- 
tions founded on tort, that "nothing is more clear than the right of a 
plaintiff to bring an action of this sort against ail the wrongdoers, or 
against any one or more of them, at his élection"; that "there is no 
principle upon which the défendant has a right, in any courts of jus- 
tice, to say that the action shall be several, and not joint, and thus to 
take away the right of élection, which the plaintiff has by law, to 
make it joint"; and that such privilège cannot be conferred upon the 
défendant through a removai of the suit from the state court. The doc- 
trine there pronounced is now flrmly established as the rule governing 
the right of removai. Railway Co. v. Ide, 114 U. S. 52, 5 Sup. Ct. 735; 
v.TÔF.no.S — 44 
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Pirie t. Tvedt, 115 U. S. il, 5 Sup, Ct 1034, 1161; Sloane v. Andersen, 
117 U. S. 275, 6 Sup. Ct. 730; Little v. Giles, 118 U. S. 596, 7 Sup. Gt 
32; Railway Co. v. Wangelin, 132 U. S. 599, 10 Sup. Ct. 203; Torrence 
V. Shedd, 144 U. S. 527, 530, 12 Sup. Ct. 726. 

In Pirie v. Tvedt, which was an action in tort, the court adopta frora 
Railway Co. v. Ide tlie following language, as applicable to torts as 
well as contracts: 

"A défendant bas no right to say that an action shall be several wMch a 
plaintifC elects to make joint. Smith v. Rines, 2 Sumn. 338, Fed. Cas. No. 
13,100. A separate défense may defeat a joint recovery, but It cannot de- 
prive the plaintifC of his right to prosecute his own suit to final détermination 
in his own way. The cause of action is the subject-matter of the controversy, 
and that is for ail the purposes of the suit, whatever the plàintiff déclares it 
to be in his pleadings." 

It must theref ore be regarded as settled that there can be no sépara- 
tion hère, through removal, if the cause or causes of action alleged 
may be made joint, and are in efEect so declared by the plàintiff. 

The claim for removal is asserted upon thèse propositions : That the 
complaint states a separate cause of action against each défendant, 
the one against the author of the primary wrong for the use of de- 
fective machinery and négligence in its opération, which produced the 
in jury, and the other against the independent vessel owner, out of the 
relation of master and servant, for failure to warn the servant of the 
danger imposed by the coal company and failure to furnish him a safe 
place in which to work; that the ïatter is not charged with partici- 
pation in the primary wrong, but for négligence of another and dis- 
tinct character; that any liability is therefore several, and not joint. 
There would be force in this contention if the premises upon which it 
rests were true, — that the création of joint liability in tort dépends 
wholly upon proof that the same act of wrongdoing was participated 
in by both tort feasors, or that they were in concert, had a common 
intent, or were engaged in a joint undertaking. Thus restricted, it 
would become necessary to ascertain whether the allégations connect 
the petitioning défendant with the primary wrong, either by co-opera- 
tion or by adoption or assent. But the rule under which parties be- 
come jointly liable as tort feasors extends beyond acts or omissions 
which are designedly co-operative, and beyond any relation between 
the wrongdoers. If their acts of négligence, however separate and 
distinct in themselves, are concurrent in producing the injury, their 
liability is joint as well as several. 1 Suth. Dam. 212. Each be- 
comes liable because of his neglect of duty, and they are jointly liable 
for the single injury inflicted because the acts or omissions of both 
hâve contributed to it. 

In Bishop on Noncontract Law (section 518) it is stated that: 

"The rule of the law is that a person contrlbuting to a tort, whether his 
fellow contrlbutors are men, natural or other forces, or thlngs, is responsible 
for the whole, the same as though he had done ail without help." 

And Wharton's Law of Négligence (section 395) says: 

"The comparative degrees in the culpabillty of the two will not affect the 
liability of either. If both were négligent la a manner contrlbuting' to tïie 
resuit, they are liable, jointly or severally," 
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This ruie is recognized and approved in Eaiiway Co. t. Cummings, 
106 U. S. 700, 1 Sup. et 493, and in Village of Carterville v. Cook, 129 
111. 152, 22 N. E. 14, 16 Am. St. Kep. 248, and instructive notes at page 
250. The authorities in support of such extension of the rule are 
numerous, and the foUowing citations are deemed sufflcient: Cole- 
grove V. Eailroad Co., 20 N. Y. 492; Barrett t. Railroad Co., 45 N. Y. 
628; Bunting v. Hogsett, 139 Pa. St. 363, 21 Atl. 31, 33, 34; Klauder t. 
McGrath, 35 Pa. St. 128; Stone v. Dickinson, 5 Allen, 29; Osage City 
V. Larkin, 40 Kan. 206, 19 Pac. 658; Cuddy v. Horn, 46 Mich. 596, 
10 N. W. 32; Flaherty v. Eailroad Co., 39 Minn. 328, 40 N. W. 160. 

In this coniplaint it is alleged, in substance, against the Ketchum 
Steamship Company, that it employed the plaintiff, and placed him 
without warning at work in the place where he was exposed to the 
danger, which was unknown to him and well known to the employer. 
Proof of thèse allégations would clearly show actionable négligence 
on its part contributing to the injury, and, under the rule above stated, 
would justify the joint action. The plaintiff is entitled to seek his 
remedy against ail who thus contributed to produce the injury, and 
without regard to the questions of primary wrongdoing or compara- 
tive culpability or of co-operation. The removal acts are applicable 
only when a case is made for removing the whole controversy, and can- 
not serve to deprive the plaintiff of his right to main tain the joint ac- 
tion, or to compel the nonpetitioning défendant to corne into the féd- 
éral jurisdiction. The motion to remand must be granted, and it is 
so ordered. 



HUGHES v. GREEN. 

(Circuit Court, D. Colorado. May 15, 1896.) 

Statb and Fedebal Courts— Election of Jubisdiotion. 

A nonresident, havlng elected under Act 1887, § 2 (25 Stat. 434), to brlng 
suit In a state court, cannot thereafter sue on the same cause of action in 
a fédéral court. 

H. M. Orahood, for complainant. 
T. A. Green, per se. 

HALLETT, District Judge (orally). In No. 3,313— Félix T. Hughes 
against Thomas A. Green — a motion to dismiss the bill because of 
the pendency of another suit in Pitkin county upon the same cause 
was argued bef ore the court. It seems that the complainant brought 
suit for the same matters in Pitkin county, July 12, 1895. This 
cause was instituted August 15, 1895; so that there was but little 
more than a month between the beginning of the two suits. It has 
often been held that the pendency of another action in a court of 
the state cannot be pleaded in abateme»t or in bar of a suit in a 
fédéral court. Some years ago, Judge Love, of the district of lowa, 
in a case reported in 4 Dill. 524, Fed. Cas. No. 1,955 (Brooks v. Mills 
Co.), held that this rule was not applicable to suits in the same dis 
trict ; that is to say, that if the courts in which the suits were pend- 
ing had jurisdiction over the same territory, the pendency of the 
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prior suit might be pleaded in bar or in abatement. This, however, 
bas not been tbe rule in many of tbe fédéral districts. Tbe weigbt 
of authority is on tbe other sida. I apprebend tbat wbatever tbe 
rule may be as to tbe rigbt of a défendant to plead tbe pendency of 
anotber suit in a state court it cannot aiïect tbe rigbt of tbe court to 
proceed in its own défense, wbere it appears tbat several suits bave 
been brougbt for tbe same cause in différent courts, and witbin tbe 
same territory; and tbis must be more apparent since tbe act of 
1887, in wbicb a nonresident is given an élection in respect to tbe 
court in wbicb be will bring suit. If be elect to go into a state court, 
tbe défendant being a citizen and résident of tbat state, be bas no 
rigbt of removal to a fédéral court. Tbe défendant being com- 
pelled to continue tbe controversy in tbe state court, tbe complainant 
sbould be equally bound by bis élection to proceed in tbe state court. 
It is absurd to say tbat tbe complainant may bring a suit in a court 
of tbe state and tbe défendant sball be bound to proceed in tbat 
court, and, if tbe complainant elect also to go into tbe fédéral court 
at tbe same time, tbe défendant sball also contest tbe matter in tbe 
fédéral court. Tbe spectacle of parties going on in two courts of con- 
current jurisdiction to contest tbe same matters witb a view ap- 
parently to détermine wbetber one court or tbe other will rule most 
favorably to tbem, is one tbat is not pleasant to contemplate; and 
if it be said tbat tbis complainant, baving instituted bis suit in tbe 
district court of Pitkin county, may in a sbort time begin suit in tbis 
court, and tben press eacb suit as seems to bim désirable, it would ap- 
pear to be a case in wbicb be is experimenting witb tbe courts to see 
wbetber one or tbe otber will bold more for bim; and wben be bas 
ascertained tbe disposition of tbe courts be will dismiss in one court 
and proceed in tbe otber. Wbatever may bave been decided in tbe 
fédéral courts on tbis subject in relation to tbe rigbt to plead tbe 
pendency of anotber suit, tbere bas been some change of sentiment 
upon tbe subject of tbe jurisdiction of tbe fédéral courts, and tbe 
rigbt of parties to proceed tberein, in récent years. Tbe law makers 
and tbe law expounders bave flnally and recently perceived tbat tbe 
people of tbis country are tbe most litigious in tbe world. Tbat is 
perbaps a natural resuit among people wbose efforts are to live by 
tbeir wits, ratber than by toil. Fédéral courts bave corne to a point 
in barmony witb tbe views of congress tbat tbey no longer want more 
jurisdiction, but less. Parties are now invited to carry on tbeir 
controversies in state courts, and to remain tbere, ratber than in tbe 
fédéral courts. Tbis is a sentiment witb wbicb in tbis court we are 
higbly in accord. We are greatly overworked, and I cannot be 
brougbt to believe tbat it is tbe duty of tbe court to bear tbe same 
matters tbat are being beard, or are about to be beard, in tbe district 
court of Pitkin county. 

It is said tbat tbe complainant in tbis suit, wben be brougbt tbe 
suit, bad been told by tbe défendant tbat be. would assent to tbe 
jurisdiction of tbis court, and tbat tbe otber suit could be dismissed. 
Wbetber tbat be true or not, it does not change tbe aspect of aflairs. 
It was easy for bim to dismiss bis suit in Pitkin county before comuig 
into tbis court. If tbere was an agreement of tbat kind witb tbe 
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défendant, he could hâve reduced it to writing before beginning this 
suit. If, after this suit was begun, he found that the défendant was 
determined to go on in the district court of Pitkin county, he could 
hâve dismissed this suit. The bill will be digmissed without préju- 
dice, each party paying his own costs. 



HUGHES V. GREEN et aL 

(Circuit Court, D. Colorado. July 29. 189C.) 

No. 3,414. 

Statb and Fédéral Courts— Election. 

A nonresident, who has elected, under Act 1887, | 2 (25 Stat 434), to 
bring suit in a state court, cannot thereafter dismlss such suit without 
the consent of the défendants thereln, and then brlng suit In a fédéral 
court. 

H. M, Orahood, for complainant. 
T. A. Green, per se. 

SALLETT, District Judge (orally). No. 3,314— Félix T. Hughes 
against Thomas A. Grreen and others — is a bill to foreclose a mort- 
gage on mining property situated in Pitkin county. No. 3,313 was a 
bill for the same cause of action by Félix T. Hughes against Thomas 
A. Green only, flled in this court October 23, 1895, and dismissed out 
of this court May 15, 1896, during the présent term. 75 Fed. 691. The 
last-mentioned suit was dismissed on the ground that complainant 
had another suit for the same cause then pending in the district court 
of Pitkin county, which was brought July 12, 1895. Since the begin- 
ning of the first suit in the district court of Pitkin county, and at that 
time, complainant was a citizen and résident of the state of lowa, 
and respondents were, and still are, citizens and résidents of the state 
of Colorado. The suit brought in the district court of Pitkin county 
could not be removed into this court by the complainant under section 
2 of the act of 1887 (25 Stat. 434). Having made his élection between 
the state and fédéral courts on the 12th day of July, 1895, by bringing 
suit in the district court of Pitkin county, the complainant was not at 
liberty thereafter to change his forum in respect to the cause of ac- 
tion in that suit. For that reason the bill flled in this court at a 
later date was dismissed. After the dismissal of 3,313 in this court, 
and on the 29th day of May, 1896, complainant went before the dis- 
trict court of Pitkin county, and dismissed his bill out of that court. 
Respondents deny that the dismissal was effective, because they say 
that it was made contrary to the provisions of section 166 of the Code 
of Procédure of the state. A cross complaint had been filed in the 
cause, and no dismissal could be made without their consent. They 
hâve appealed from the order dismissing the cause, and the appeal is 
now to be heard in the court of appeals of the state. Afterwards, 
and on the 29th day of June, 1896, complainant filed a new bill in this 
court — No. 3,414 — against the same parties for the same cause of ac- 
tion. A motion to dismiss this last bill has been presented, and it 
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muBt prevail. The dismissal of the bill in the district court of Pitkin 
county without the consent of respondents, whether effective or not ae- 
cording to the practice of that court, does not change the position of 
the parties to the controversy in respect to the complainant's right to 
proceed in this court. Complainant first elected to proceed in tJie 
Pitkin county court. In that court a demurrer was sustained to the 
bill, and a cross bill was flled by respondent Thomas A. Green. It 
may be inferred from ail that appears in the record that complainant's 
^■iews of the law of the case were not recognized or accepted in that 
court. Thereupon he sought to escape from that jurisdiction, and try 
another, in the expectation of more favorable results. This he could 
not do. Having begun the controversy in a court of the state, the 
law would not permit him to remove it to a fédéral court, and of course 
he could not accomplish the same thing by bringing a new suit in a 
fédéral court. This is not the vexed question concerning the right of 
a défendant in a suit in a federpl court to plead in abatement the pen- 
dency of another suit in a state court for the same cause. The ques- 
tion is whether complainant, having elected between courts of con- 
current jurisdiction under the act of 1887, shall stand upon his élec- 
tion. Whether complainant should go on to final decree on the merits 
in the district court of Pitkin county or dismiss his suit was a matter 
which he alone could décide. In either case he cannot renew the con- 
troversy in this court. The bill will be dismissed, at complainant's 
cost. 



FULLER et al. v. AYLESWORTH. 

(Circuit Court of Appeals, Slxth Circuit. July 8, 1896.) 

No. 408. 

1. Appeal Bonds— Amount. 

Sup. et. Rule 29 (3 Sup. Ct. xvl.), requlres supersedeas bonds, condi- 
tioned that the writ of error or appeal shall be prosecuted to efCect, to be, 
where the judgment or decree is "for the recovery of money not otherwise 
secured," for the whole amount of the judgment or decree, Including just 
damages for delay and costs and interest on the appeal. Held, that a 
judgment rendered agalnst a county for the amount of certain drain war- 
rants, with a provision for mandamus to compel the levy of assessments 
according to law upon the lands beneflted by the drains, was one "for 
the recovery of money not otherwise secured." 

2. BaMK— MONKT JOBOMENT. 

A "judgment for the recovery of money" is one which adjudges a de- 
fendant, either as an Individual or In a représentative capacity, absolutely 
liable to pay a sum certain to the plalntifC, and awards exécution therefor, 
and which may be fully satisfied by the défendant by paying into court 
the amount adjudged, wlth interest and costs; and the fact that the 
judgment does not involve the personal liability of the défendant is imma- 
terial. 

a. Samk — Judgment Otherwise Skcubed. 

A judgment Is "not otherwise secured," within the meaning of the rule, 
when the court has not, by reason of a lien on property secured to plaintliï 
otherwise than by the judgment, or by reason of actual custody of prop- 
erty liable to satisfy the claim asserted, the means of malsing the elaim 
of the plaintifC by subjecting spécifie property. 
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4. Same. 

The circuit court may, as the condition of a review by the suprême court 
of a judgment on drain bonds agaiast a county as the représentative of 
ttie persons liable for tlie amount of the bonds, require a bond, with sure- 
ties, conditloned for the payment of the amount of the judgment, though 
the county itself Is not liable for such payment. 

5. Same— Judgment on Bokd. 

In such case judgment may be obtained on the bond immediatçly upon 
the afflrmance by the suprême court of the judgment appealed from, and 
it is not necessary to wait till a levy can be made by the county to pay the 
judgment. 

Error to the Circuit Court of tlie United States for tke Eastern 
District of Michigan. 

This is a writ of error to review a judgment of tlie circuit court 
for the Eastern district of Michigan for |7,053.01 in favor of Henry 
M. Aylesworth against the obligors on the foUowing supersedeas 
bond: 

•'Know ail men by thèse présents that we, M. McVeigh, W. Kuhlman, B. 
Sharp, S. Hile, Chas. Shafer, L. J. iAiller, T. Lewis, W. 0. Stone, N. B. John- 
son, J. F. Innés, W. A. Furman, J. S. Parker, H. 0. Burlingame, ail of the 
county of Gcatiot, state of Michigan, are held and firmly bound unto Henry 
M. Aylesworth, of New York state, in the sum of ten thousand five hundred 
dollars, lawful money, to be paid to the said Henry M. Aylesworth, his ex- 
ecutors, administrators, or assigns; for which payment, well and truly to 
be made, we bind ourselves, our heirs, executors, and administrators, joint- 
ly and severally, flrmly by thèse présents. Sealed with our seals, and dated 
the 13th day of October, A. D. 1890. 

"Whereas, judgment has been rendered in the circuit court of the United 
States for the Eastern district of Michigan in favor of said Henry M. Ayles- 
worth and against the county of Gratiot for five thousand one hundred and 
twenty dollars and flfty-six cents, damages and costs taxed to forty-five 
dollars and twenty-seven cents, which is to be collected by assessments of 
tax upon certain lands in Arcada, Newark, and New Haven townships, in 
said county, in which judgments and proeeedings the said county of Gratiot 
complains that there is error in substance, and to be relieved therefrom 
has obtained a writ of error to remove the same to the suprême court of 
the United States to the end that said errors may be corrected: Now there- 
fore, the condition of this obligation is such that, if the said county of Gratiot 
shall prosecute its said writ of error to effect, and shall pay and satisfy 
such judgment as shall be rendered against it upon said writ of error in 
said suprême court, then this obligation to be void; otherwlse to remain 
in full force and efCect. 

"Warner O. Stone. [U S.] Solomon Hile. CL. S.] 

'•LoveU J. Fuller. [L. S.] Milton McVeigh. [L. S.] 

"John S. Parker. [L. S.] Thomas Lewis. [L. S.] 

"Henry C. Burlingame. [L. S.] Charles Shafer. CL. S.] 

■'Wilmarth A. Furman. [L. S.] Benjamin Sharp. CL. S.] 

"John F. Innés. [L. S.] Nathaniel B. Johnson. CL. S.]" 

"Arthur W. Lewis. [L. S.] 

The court below held that the lawful efîect of the bond was to 
require the obligors to pay the full amount of the judgment which 
was superseded, and so charged the jury. The obligors' counsel 
contended that there was no authority under the law to exact a 
bond of this kind, because the judgment was merely an order for 
mandamus, and that the plaintifE, having shown no damage by the 
delay, was entitled to nothing more than his costs expended on the 
appeal, the words in the bond to the contrary notwithstanding. The 
original judgment which was superseded was rendered by the court 
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below on certain drain warrants issued in pursuance of Act No. 
43 of the Michigan Laws of 1869, as amended by Act No. 169 of the 
Law of 1871. The force and effect of this act and the character of 
the warrants are shown in the f ollowing passage from the opinion 
of Mr. Justice (then Judge) Brown in rendering the original judg- 
ment (Aylesworth v. Gratiot Co., 43 Fed. 350, 353): 

"As the authority of the dr.ain commlssioner to draw thèse orders is un- 
questioned, it Is évident that there must be a remedy in favor of the payée 
or holder against some one for payment. It is an axlom of the law that for 
every wrong there is a remedy. It is évident, however, there can be no 
remedy against the commissioner, as he has no eorporate powers, and as 
he is required by law to draw thèse orders upon the eoimty treasurer in 
behalf of the contracter, btit has no power to enforee the collection of the 
tax, or to provide in any other way for their payment. It is equally clear 
that the county treasurer is not bound to pay them unless he has the funds, 
and that no action will lie against him unless he refuses to disburse moneys 
actually in his hands for that purpose. An examination of the statute, 
we thinlî, demonstrates that there is an obligation on the supervlsors rep- 
resenting the county that they can only discharge by an assessment and 
collection of the tax. By section 1 of the drain law of 1869, as amended 
In 1871, the board of supervlsors of each county is authorized to appoint one 
county drain commissioner, who is required by section 3 to exécute the duties 
of his office and the resolutions and orders of the board of supervlsors. He Is 
bound to keep a full record of his ofUcial acts in a bools to be furnished by the 
county, to draw ail proper orders on each drain fund, to report to the board 
of supervlsors his action in relation to each drain, and file the same with the 
clerk. Orders drawn by him must be countersigned by the chairman and 
clerk of the board. By section 4, on application to him by 10 or more owners 
of land in each townshlp, he is required to make examination Dy surveys, 
and to détermine the route of any drain they may require, and may hâve 
the assistance (section 6) of a court of record for the appointment of spécial 
commissioners to examine the property, and the necessity for the construc- 
tion of such drain. By section 11, he shall make a full report of aU his 
doings, and présent the same to the board of supervlsors at their next an- 
nual meeting. This board shaU charge the apportioned sum against each 
townshlp, and direct the superviser of each townshlp to levy the same upon 
the several parcels of land benehted by the drain. By section 12, the coun- 
ty treasurer is charged with the duty of returning ail lands upon which a 
tax shall be levied and not pald to the auditor gênerai, and the same shall 
be advertised and sold, and, if bld off to the state, the state treasurer shall 
pay over to the county treasurer the amount of the taxes. By section 15, 
whenever such tax shall be set aslde by any court of compétent ,1urlsdlction, 
it shall be iawful for the superviser to reassess such tax on the same land 
where such drain has been made, and in case of any mlstake or mlsappor- 
tlonment of taxes, the board of supervlsors, upon the recommendation of 
the drain commissioner, or upon a review before them had by appeal from 
the action of the drain commissioner, may reassess upon the various lands or 
portions oî lands such amount of drainage taxes as may be necessary to 
correct such mistake or misapportionment. By section 17, no money shall 
be pald by any county treasurer except on a warrant drawn by the com- 
missioner and countersigned by the chairman and clerk of the board of 
supervlsors, and then only from the partlcular fund provlded for each ditch. 
If there be no funds in his hands, the county treasurer must indorse the 
date of the présentation of the orders with his signature thereto, and his 
orders shall draw intérest from and after such présentation and indorse- 
ment. Section 19. By section 24 the board of supervlsors has full power 
and authority to control the action of the commissioner, and may order 
reassessment of the drain tax, or any portion thereof, to correct errors, and 
may make any other order In relation to such ditches or drains as may be 
necessary. By section 33, the most ample powers are conferred upon courts 
to maie such orders as shaU be just and équitable, and may order such tax 
to remain ou the roll for collection, or order the same to be levied, or may 



FULLEH V. AYLESWORTH, 697 

«njoln the same, or may order the whole, or siich part thereof as may be 
just and équitable, to be refunded. It Is évident that under this act ample 
powers are conferred on the board of supervisors wlth regard to the assess- 
ment and collection of thèse taxes, and in case of any derelietion ot duties 
on their part there ought to be a remedy against the corporation of which 
they are the authorized expression and agent. As before obsorved, the 
proper remedy in the state court is by writ of mandamus. As this court is 
incompétent, in the flrst instance, to afCord this relief, we think an action 
may be brought against the county. and the collection of the judsmeut cn- 
forced by the same process of mandamus that would be resorted to tf the 
proeeedings had been instituted In the state court." 

The judgment -which Mr. Justice Brown rendered was as follows: 
"The jury by whom the issue in this case was trled having rendered a ver- 
dict therein in favor of the plaintifC and against the défendant, and having 
assessed the damages of the said plaintifC on occasion of the premises at 
the sum of forty-eight hundred and sixty-eight dollars and seventy-four cents 
(!f;4,868.74) over and above his costs and charges by him about his suit in 
that behalf expended, therefore it is considered that the said plaintifC do 
recover against the said défendant his damages by the Jurors aforesaid 
in form assessed, and the interest thereon from the rendition of said ver- 
dict, November 30, 1889, amounting to the s\un of two hundred and fifty- 
one dollars and eighty-two cents; in ail, on this day, flve thousand one 
hundred and twenty dollars and fifty-six cents, together wlth his costs and 
charges to be taxed; and that a writ of mandamus shall issue to the board 
«f supervisors of said county direeting that the amount of said damages, 
interest, costs, and charges shall be levied and assessed as foUows: Twenty- 
nine hundred and forty-one dollars and ninety-three cents ($2,941.93) on lands 
in the township of Newark, in said county, benefited by the Newark & Ar- 
cada ditch; six hundred and eighty dollars and twenty-four cents ($680.24) 
on lands in the township of Areada, in said county, benefited by Newark & 
Areada ditch; and twelve hundred and forty-six dollars and fifty-seven 
cents ($1,246.57) on lands In the township of New Haven, In said county, 
benefited by the Newark & New Haven ditch. As to the Interest, costs, 
and charges, the amount shaU be levied and assessed on said several classes 
of land in the same proportion as said damages are levied and assessed ac- 
cording to the statutes in such case made and provided and not otherwise." 

A writ of error was allowed, and the supersedeas bond above set 
forth was filed. The case was heard in the suprême court, and the 
judgment was afliirmed by an equally divided court, and the man- 
date issued to the circuit court, commanding that "such exécution 
and proeeedings be had in said cause as according to right and jus- 
tice and the laws of the United States ought to be had, the said 
writ of error notwithstanding." Upon receipt of the mandate in 
the circuit court, it was ordered "that the said plaintiff hâve exé- 
cution of his judgment and costs and interest, * * ♦ and take 
such other steps in this cause as he may be advised." 

George P. Stone and Kelly S. Searl, for plaintiffs in error. 
Thomas S. Jérôme, for défendant in error. 

Before TAFT and LUETON, Circuit Judges, and HAMMOND, J. 

TAFT, Circuit Judge (after stating the facts). Section 1000 of 
the Revised Statutes of the "United States makes the following pro- 
vision for supersedeas bonds: 

"IDvery justice or judge signlng a citation on any writ of error, shall ex- 
eept in cases brought up by the United States or by direction of any de- 
partment of the government, take good and sufflcient security that the plaln- 
tiff in error or the appellant shall prosecute his writ or appeal to efCect, and 
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if he fail to make thls plea good, shall answer ail damages and costs, where 
the wrlt is a supersedeas and stays exécution, or ail costs only where it Is 
not a supersedeas as aforesaid." 

Rule 29 of the Suprême court (3 Sup. Ct. xvi.), adopted to pre- 
scribe the manner of carrying out the foregoing section, is as fol- 
lows: 

"Snpersedeas bonds in tbe circuit courts must be taken, witli good and 
sufflcient security, that the plaintiff in error or appellant shall prosecute hls 
writ or appeal to effect, and answer aU damages and costs if he fail to make 
his plea good. Such indemnity, where the judgment or decree is for the 
recovery of money not otherwise secured, must be for the whole amount of 
the judgment or decree including just damages for delay, and costs and 
interest on the appeal; but in aU sults where the property, In controvers'y 
neeessarily foUows the suit, as in real actions, replevin, and in suits on mort- 
gages, or where the property Is in the custody of the marshal under ad- 
miralty process as in case of capture or seizure, or where the proceeds there- 
of, or a bond for the value thereof, is in the custody of the court, indemnity 
in ail such cases is only requlred in an amount sufflcient to secure the sum 
recovered for the use and détention of the property and the costs of the 
suit, and just damages for delay and costs and interest on the appeals." 

The main controversy in this case is whether the judgment 
against Gratiot county which was superseded was "a judgment for 
the recovery of money not otherwise secured." If it was, then clear- 
ly the bond taken was in proper form, and rendered the sureties lia- 
ble for the whole amount of the judgment in the circuit court. It 
is strenuonsly urged by counsel for the plaintifEs in error that the 
judgment is in reality not for money, but only for an order of man- 
damùs on county ofificers to make a levy upon lands in certain speci- 
fled townshipsj that the county is in no sensé responsible as a debt- 
or for the amount established to be due, and that the only amount 
recoverable under the statute, and embraced by a lawful super- 
sedeas bond, is for costs and damages for delay, which are not 
shown. It is settled by a long Une of décisions of the suprême 
court that the circuit courts of the United States hâve no jurisdic- 
tion to consider and décide a suit for a mandamus to compel the 
discharge of a statutory or other duty except for the purpose of en- 
forcing their judgments previously rendered. The resuit was 
reached by a construction of the eleventh and the fourteenth sec- 
tions of the judiciary act, which now appear in the Kevised Statutes 
as sections 629 and 716. The former confers on circuit courts 
original jurisdiction "of ail suits of a civil nature at common law," 
and the latter provides "that such courts shall hâve power to issue 
ail writs not speciflcally provided for by statute, which may be 
necessary for the exercise of their respective jurisdictions, and 
agreeable to the usages and principles of law." The suprême court 
was of opinion that while, if the eleventh section of the judiciary 
act was not accompanied by the fourteenth, a mandamus proceed- 
ing might be properly regarded as a suit of a civil nature at com- 
mon law, the présence of section 14 in the same act, providing for 
the issuance of such a writ as an ancillary writ, indicated that 
the words of section 11 were to be given a narrower construction, 
and one which would not include suits in mandamus. Hence the 
uniform ruling of the suprême court bas been that, even in states 
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where by statute it is specifically provided that a mandamus may 
be issued against public offlcers to leyy a tax to pay a public debt 
without other proceeding than an application for mandamus and a 
hearing thereon, such a statute does not apply to a circuit court 
of the United States, and that in those courts a judgment against 
the corporation liable for the debt must be rendered before a man- 
damus will issue. Bath Co. t. Amy, 13 Wall. 244; Graham v. Nor- 
ton, 15 Wall. 427; County of Greene v. Daniel, 102 U. S. 187-195; 
Davenport t. County of Dodge, 105 XJ. S. 237; Kosenbaum y. Bauer, 
120 U. S. 450, 7 Sup. Ot. 633. It follows that the writ of manda- 
mus in the circuit courts is nerer an independent suit, as it is in 
many states and in England, but it is only "a proceeding ancillary 
to the judgment which gives the jurisdiction, and when issued 
becomes a substitute for the ordinary process of exécution to en- 
force the payment of the same as provided in the contract." Riggs 
V. Johnson Co., 6 Wall. 166, 198. In County of Greene t. Daniel, 102 
U. S. 187, 195, it is said to be in the nature of an exécution to car- 
ry the judgment into eflect. In Rosenbaum v. Bauer, 120 U. S. 
450, 7 Sup. et. 635, the court said: "The issue of the mandamus 
is an award of exécution on the judgment, and is a proceeding nec- 
essary to complète the jurisdiction exercised by rendering the judg- 
ment." The resuit is that in the circuit courts of the United States 
there must be a judgment for the recovery of money before there 
can be a mandamus to levy a tax to pay it, and that the mandamus 
is only a form of executing the judgment. It was in obédience 
to this requirement that the plaintiff sought and obtained his judg- 
ment on the drain warrants. It was a judgment against the coun- 
ty for the recovery of the money, and the recovery of the money 
was "not otherwise secured" than by the judgment itself. There 
was no property in the çustody of the court, and none under any 
lien which this proceeding was brought to enforce and foreclose. 
For thèse reasons we think the judgment was in the class referred 
to in rule 29 of the suprême court, in which the bond required to 
make the writ of error a supersedeas must be conditioned upon the 
payment of the amount of the judgment. 

But it is vigorously pressed upon us that the debt for which the 
judgment was rendered was not the debt of the county, but that of 
the owners of certain lands in three townships, which were ben- 
eflted by two ditches. It is true that the county did not obligate 
itself in terms to pay thèse warrants, though they were drawn and 
approved by its offlcers ; but the eflect of Mr. Justice Brown's opin- 
ion and judgmeiit in the original suit (43 Fed. 350) was that by law it 
was the duty of the county to collect the tax upon thèse lands, and 
to pay the warrants out of the fund thus created; that, as there 
was no other corporate or quasi corporate body to represent the per- 
sons whose lands were benelited, the county was evidently intended 
by tho law to be their représentative, and, therefore, that the coun- 
ty was the proper défendant, as trustée and représentative of the 
real debtors, against which a judgment might be entered as the es- 
sential foundation for a mandamus proceeding to enforce the col 
lection of the proper taxes. Mr. Justice Brown followed in his 
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opinion the reasoning and conclusion of Judge Dillon in the case 
of Jordan v. Cass Co., Fed. Cas. No. 7,517, where there is a full consid- 
ération of the question of the propriety of entering a judgment 
against a coiinty in the name of which bonds had been issued for 
one of its townships. The township was the real debtor, but it was 
not a corporation. The debt could only be paid by taxes levied up- 
on the lands of the township. Judge Dillon was of opinion that a 
judgment ought to be rendered against the county, and that even 
within common-law précédents it could be framed so as to efEectuate 
the rights of the parties. He said: 

"But the common-law adjudications show that the judgment may be 
molded so as to conform to the rights of the parties under the law, and by 
analogy support the vlew we take. Thua In Pecli v. Jenness, 7 How. 612, 
where the plalntlS attached goods of hls debtor before the latter was pro- 
eeeded against in bankruptcy, and where, pendlng the action, the debtor 
was dlscharged, the suprême court of the United States held that It was 
compétent and proper for the court to render a judgment, notwithstanding 
the discharge, for amount of the debt, damages, and costs, 'to be levled only 
of the goods of the défendant attached on plaintiff's writ, and not other- 
wise.' 'ïhe boolis,' says Mr. .Tustice Grler In thls case, 'are full of préc- 
édents for such a judgment.' When an admlnlstrator pleads plene admin- 
Istravlt, the plaintlfC may admit the plea, and take judgment of assets, 
quando acclderlnt. When the défendant pleads a discharge of his person 
under an Insolyent law, the plalntifif may confess the plea, and hâve judg- 
ment to be levled only of defendant's future effect. Peck v. Jenness, 7 
How. 623. So, subsequently, the suprême court held that when contracts 
Iliade payable In coin are sued upon, judgments may be entered for colned 
dollars, and parts of dollars. Bronson v. Rodes, 7 Wall. 229. Upon the 
whole, our judgment is that the action is well brought against the county; 
that the county may make défense, but. If the plaintlfC shall be found en- 
titled to recover, he may hâve judgment against the county for his debts, 
damages, and costs to be enforced, if necessary, by mandamus against the 
county court, or the judges thereof, to compel them to levy and coUect a 
spécial tax accordlng to the statute in such case provided and not other- 
wise. Demurrer overruled." 

The reasoning of Judge Dillon in this case met with the unquali- 
fled approval of the suprême court in County of Cass v. Johnston, 95 
U. S. 360, and bas been followed by this court in Breckinridge Co. 
V. McCracken, 22 U. S. App. 115, 127, 9 G. C. A. 442, and 61 Fed. 
191. The afSrmation of Mr. Justice Brown's judgment in this case 
shows the concurrence of the suprême court in his Tiew that the 
same principle was applicable to the drain warrants in this case, 
which Judge Dillon had applied in respect of bonds issued for town- 
ship purixjses in the name of the county. The theory on which the 
judgment against the county in such cases is entered is that the 
county is the trustée to apply a particular fund, when collected, to 
the payment of the indebtedness; and therefore that a judgment 
may properly be rendered against the county, to be made from the 
particular fund created by the levy of taxes on certain described 
lands. But we do not see how this limitation upon enforcing the 
judgment renders it any less a judgment for the recovery of money. 
A judgment against an executor, though it is de bonis testatoris, 
is none the less a judgment for the recovery of money. The fact that 
the judgment does not involve the personal liability of the défend- 
ant cannot affect its character as a money judgment. That is a 
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money judgment which adjudges a défendant either as an individ- 
ual or in a représentative capacity absolutely liable to pay a sum 
certain to the plaintiff, and awards exécution tlierefor," and which 
may be fully satisfled by the défendant by paying into court the 
amount adjudged, with interest and costs. Thus tested, the origi- 
nal judgment rendered against Gratiot county was a money judg- 
ment, and it is not material that its enforcement was limited to 
process by taxation against certain lands in the county. It is true 
that Mr. Justice Brown, in his opinion, says, in effect, that such a 
judgment was practically only a formai means of procuring man- 
damus proceedings, and that the suprême court in Daveaport v. 
County of Dodge, 105 U. S. 237, uses similar language; but this 
cannot, and was not intended to, change the exact légal character 
and effect of the judgment which was rendered. Certainly Mr. Jus- 
tice Brown did not so intend, for he took the bond sued on in this 
case. It was not a judgment for a mandamus, because the cir- 
cuit court is without jurisdiction to render such judgment. It is a 
judgment for money, which, not being enforceable except by man- 
damus, justifies the resort, under section 716, to this ancillary 
writ by way of executing the judgment for money. Therefore Mr. 
Justice Brown properly followed rule 29 of the suprême court when 
he required a bond to supersede the judgment, in which the ob- 
ligors bound themselves to pay the judgment should it be afflrmed. 

It was not "otherwise secured," within the meaning of that rule. 
"Otherwise" means otherwise than by mère force of the judgment. 
In Ohio, a judgment is a lien on the real estate of the défendant for 
one year after its rendition. It will hardly be contended that a de- 
fendant in a fédéral court in Ohio could, under rule 29, stay a 
judgment against him for money only because he happens to be the 
owner of land in Ohio. The meaning of "otherwise secured" is 
sufficiently explained by that language in the rule which points out 
the instances in which a bond for the payment of a judgment is not 
required. They are ail cases in which the court has, by reason of a 
lien on property secured to, plaintiff otherwise than by the judg- 
ment or by reason of actual custody of property liable to satisfy 
the claim asserted, the means of making the claim of the plaintiff 
by subjecting spécifie property. In the judgment in this case 
it inay be that the taxes, after they shall be levied, will be a lien 
on the lands described in the judgment; but no taxes are yet levied, 
and no lien can exist before the levy. The judgment, therefore, is 
secured only in the same sensé in which every judgment is secured, 
namely, that when exécution is levied on the land of the debtor it 
may be sold to pay the claim. 

It is said that to exact and to enforce this bond as it is written 
is to compel the sureties to pay what the principal in the bond could 
not be compelled to pay, and that it is inéquitable, and beyond the 
power of the circuit court as the condition of a review of its judg- 
ment and of a stay of exécution to require that sureties shall be fur- 
nished to do that which exceeds the liability of the principal under 
the judgment as rendered. It may be conceded that no bond which 
compel s the surety to do more than is adjudged against the princi- 
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pal would be lawful. Babbitt v. Finn, 101 U. S. 7; Davis v. Patrick, 
12 U. S. Açp. 629, 634, 6 C. C. A. 632, and 57 Ped. 909. But the 
bond hère is not open to such an objection. Tlie county did not 
eign the bond in suit, but that, it is conceded, does not aflect ita 
validity. Brockett v. Brockett, 2 How. 238. But, suppose that it 
had signed as principal? Its liability would hâve been the same 
on the bond as on the judgment. It would hâve signed as prin- 
cipal in the same représentative capacity in which judgment was 
rendered against it, and it would then hâve been bound as well by 
the bond as by the judgment to pay the judgment out of the par- 
ticular fund raised by spécifie taxation, if it had such a fund, and 
that is ail. The sureties, however, sign in no représentative capac- 
ity. They contract as individuals that the principal shaJl perform 
the bond at ail events, and, if he does not do so, whether from lack 
of trust funds or otherwise, they must do so themselves. If an 
exécuter superseded a judgment against him' de bonis testatoris, 
could a surety be heard to say, when the condition was broken by 
an afiQrmance in the appellate court, that the exécuter had no goods 
of his testator, and therefore the sureties on the supersedeas bond 
were released from obligation to pay the judgment? Such a plea 
would be of no more avail than if the surety of an individual judg- 
ment debtor should seek to escape liability on the ground that the 
debtor was without funds. 

Two authorities are cited to show that in cases like this the only 
proper bond under the stat\ite is for costs and nominal damages. 
The flrst is U. S. v. Mayor, etc., of City of New Orléans, 8 Ped. 112. 
That was a décision by Judge Pardee in fixing a supersedeas bond 
for a writ of error to an order granting a mandamus directed 
against city offlcers commanding them to levy a tax. It was not 
a judgment for the recovery of money. It could only be satisfled 
by the levy of the tax. The mandamus had doubtless been pre- 
ceded by a judgment for money, but it was the order of mandamus 
which was to be made the subject of review on error, and not the 
judgment. The other authority cited. is an abstract and mémo- 
randum of some remarks made by Judge Treat in the case of Fourth 
¥at. Bank v. Franklin Co., reported iu 10 Cent. Law J. 193. Judge 
Treat was considering the amount of a bond necessary to supersede 
a writ of mandamus, and on the authority of Justice Miller he sàid 
that in such a case a bond, not for the amount of the judgment, but 
only for costs and damages, was needed. He said: 

"If they go up on the judgment, they would hâve to give a bond equal 
lu amount to the recovery had on the judgment, yet If they go up, not on 
the judgment, but on questions arising on the alternative or peremptory 
wrlts of mandamus, as to the power of the court, etc., a bond suiiicient to 
meet that question Is ail that is needed." 

It is manifest that this case, instead of supporting the contention 
for theplaintiff in error, is directly in conflict with it. 

The case of Supenùsors v. Kennicott, 103 U. S. 554, is also relied 
on, but it is plainly distinguishable from the case at bar. There a 
county had, under an enabling act of the législature, mortgaged its 
swamp lands to secure the bonds of a railroad, without entering in- 
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to any obligation as surety or otherwise for the debt. A decree was 
entered finding the amount due from the railroad company on the 
bonds, and directing a sale of the mortgaged lands to pay the same. 
The county gave a bond conditioned according to law in |40,000. 
It was hefd that this did not render the sureties liable to pay the 
deflciency remaining after applying the proceeds of sale or interest. 
As the decree in the case was not a judgment for money, but only 
a decree for sale to pay an adjudged sum in which the property fol- 
lowed the decree, it was manifestly not within the flrst class of 
judgments described in rule 29 as "for the recovery of money not 
otherwise secured," but was exactly within the second class of judg- 
ments and decrees therein mentioned. 

There remains but one more objection to the judgment below to 
consider. It is said that no judgment could be taken until after 
the county had had time to make the levy on the lands to be taxed, 
and until October following the July in which the suit was brought 
no levy could be made under the law of Michigan. The obligée in 
the bond was under no duty to wait until then. The condition of 
the bond was broken when the suprême court aflSrmed the judg- 
ment, because then it was finally settled that the plaintiff in error 
had not prosecuted its appeal to effect. Babbitt v. Finn, 101 TJ. S. 
7; Da^ds v. Patrick, 12 U. S. App. 629, 6 C. C. A. 632, and 57 Fed. 
909. 

The judgment of the circuit court is aflSrmed, with costs. 



LADD et al. V. OXNARD. 

(Circuit Court, D. Massachusetts. April 16, 1896.) 

No. 707. 

Application fob Preliminart Injunction. 

It seems that, on an application for an Interlocutory injunction, where 
défendant claims that the blll on Its face is demurrable, he Is entitled 
to the advantage of ail the questions which could be raised upon demurrer; 
for the court will not grant an interlocutory Injunction on a blll which it 
sees clearly could not be sustained on demurrer. 

Copyright— Pbotbction of Statdtes. 

It may well be questioned whether the fact tlmt one has not publlshed, 
and the consequential fact that he has a remedy at common law, will 
deprive him of a concurrent remedy under the copyright statutes, when 
he has complied with ail the requirements for obtaining a copyright 

Same— What is a "Publication." 

The issuance to subscrlbers, without count as to number, df a book of 
crédit ratings and the financial standing of persons and flrms engaged in 
a particular Une of business, upon a stipulation that the same is merely 
loaned to the subscriber, and not sold, and that, If found in any other 
hands than those entitled to use it by permission of the publlshers, the 
latter may take possession of it, and annul ail rights of the subscriber, 
Is a publication, sufHcIent to give the compilers a right to the protection 
of the copyright statutes, where they hâve taien the necessary steps to 
secure a copyright. 

Same — Deposit 01" Copies — Evidence. 

Where It appears beyond doubt that complainants forwarded advance 
copies so early that the respondent could not possibly be prejudiced by any 
alleged delay therein, the court will not require any very direct proof that 
euch copies were seasonably deposited In the mail, and It will be sufficient 
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If it Is satlsflefl that the balance of probabilitles, as shown by the évi- 
dence, Is In favor of the complaluants. 

6. Samb— What will be Pkotectbd— CoMPiLATrons OF Crédit Batingb. 

A book of crédit ratings and flnaneial standing of parties engagea In a 
particular Une of business throughout the United States and Canada, con- 
tainlng Information collected from original sources, by interviews and 
correspondence with persons acquainted with tlie particular trade, is en- 
tltled to protection under the copyright statutes. 

6, Samb— Tnfringembnt. 

Where a very large proportion of a copyrlghted compilation is plagla- 
rized, it is Immaterlal that the défendant has done considérable work in 
the nature of corrections and additions thereto. 

7. Prbliminabt Iïtjdnctions— When Qraktbd. 

When the resuit of a preliminary injunctlon is not slmply to préserve the 
status quo, but (as often happens In copyright and patent cases) would op- 
erate to suspend temporarlly the entlre business of défendant, or so break it 
up as to resuit In permanent destruction, the court wlll ordlnarlly look for 
support of the complainant's case, either in long acqulescence by the pub- 
lic, or in some prier adjudication, or some other spécial matter. In view 
of the mischief that may sometimes be done by the grantiug of such an 
injunctlon by a single judge, the rule should be that a temporary in- 
junction should never be granted in a case of new impression, if it be 
possible to effectuate justice in any other way. And the fact that the act 
estabiishing the circuit courts of appeal authorlzes an appeal from an 
order grantlng such an injunctlon does not change the duty of the 
circuit courts in thls respect. 
6. Samb— Enjoining Inpbingement of Copyright. 

Where there was a clear Infringement of a copyrlghted compilation of 
the crédit ratings and flnaneial standjng of persons engaged in a par- 
ticular business, field that, in view of the fact that publications of thls 
character dépend for acceptance on the réputation of the compllers and 
publishers, so that defendant's book would presumably not obtaln much 
circulation to the préjudice of complainants, a preliminary injunctlon 
would only be granted in the event of the fallure of défendant to file 
by a date fixed a bond in a speclfied pénal sum conditioned for the pay- 
ment of any damages ultlmately decreed against him. 

This was a suit in equity by David M. Ladd and Albert M. Hunt, 
co-partners doing business under the name of United Mercantile 
Agency, against Edward P. Oxnard, for alleged infringement of a 
copyright. The complainants, beginning with the year 1890, hâve pub- 
lished annirally a book, entitled the "United Mercantile Agency Créd- 
it Ratings," M'hich contains crédit ratings and the flnaneial standing 
of marble, granité, and stone dealers and manufacturers in the Unit- 
ed States and Canada. About November, 1895, the défendant, under 
the name of the Marble & Granité Exchange Mercantile Agency 
Company, published a book of référence, entitled "The Blue Book 
of the Marble & Granité Exchange Mercantile Agency," which also 
contained crédit ratings, etc., of marble, granité, and stone dealers 
in the United States and Canada. Complainants allège that this 
book was an infringement upon their publications, and especially 
upon the édition of their work published in June, 1894; and the 
cause is now heard upon their application for an interlocutory in- 
junctlon. 

Upon the question of infringement the évidence consisted of aîà- 
davits, mainly, by the complainants and by the défendant and his son. 
The chief afûdavit in support of the motion was made by complain- 
ant David M. Ladd, and is hère set out in f ull : 
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Affldavlt of David M. Ladd. 

[FUed February 6, 1896.] 

United States of America, District o£ Massachusetts. 

On this sixtli day of February, A. D. 1896, before me personally appeared 
David M. Ladd, wlio, being by me duly swom, déposes and says tliat he is one 
of tlie complainants in the aljove-entitled action; that he bas during the past 
eeven years had Personal supervision and direction of the compiling, prépara- 
tion, revision, and transcribing of the manuscript copy of eacb of the several 
éditions of the United Mercantile Agency Crédit Ratings for the Marble, Gran- 
ité, and Stone Trade; that during that period his firm has continually had as 
Bubscribers, with one or two exceptions, ail the leading manufacturera, quar- 
riers, and -wholesalers of marble and granité as used for both monumental and 
building purposes; that his firm and its représentatives and agents hâve re- 
peatedly consulted said subscribers with the alm and purpose in view of se- 
curing items of expérience that would be of assistance in the revision and cor- 
rection of said several éditions of said Crédit Ratings; and that from personal 
expérience he has found it a matter of impossibility and impracticability to se- 
cure, from said individual subscribers or memtters of the Wholesale trade, in- 
formation, corrections, or changes of reliability or value to aid bim in con- 
nection with the revision of said work, except as may bave related to the 
particular customers or patrons of such individuals or concerns, whlch would 
neeessarily and naturally be of limited number and a very small minority of 
ail the firms and parties engaged in the various Unes in the several states as 
included in said work. Said déponent further says that he had personal 
charge and supervision of the first édition of said Crédit Ratings, issued in 
June, 1890, and that neither the compilation of that nor any of the several 
éditions of the same work issued since that date bave been or were compiled 
or revised from town or city dlrectories or trade lists, but that the informa- 
tion and matter contained in said books were secured through spécial cor- 
respondents, agents, and représentatives in ail sections of the United States 
and Canada, and from direct correspondence with the retail dealers in mar- 
ble, granité, and stone in the various towns and cities of the entire country; 
that the original answers to such direct correspondence with dealers, and 
the revised lists as sent in annually by said représentatives, agents, and 
spécial correspondents, are now on tile in the office of said complainants, and, 
in conséquence, that if any instances occur where errors and misprints ap- 
pear in both complainants' and respondents' books it cannot be explained or 
excused on the ground that both used the same common sources of informa- 
tion, unless it can be shown that complainants' agents and représentatives 
and spécial correspondents also acted in the same capacity for said respond- 
ents. ïhe déponent further says that he has made a careful cojnparisou be- 
tween the work issued by his firm in June, 1894, and the respondents' book, 
and that he finds that clérical errors and misspellings of his owu making 
from the printed eards and letter headings and pen signatures of various 
dealers are reproduced in said respondents' book without change; tliat the 
names of parties who were never engaged in the marble, granité, or stone 
Une, but whose names were inserted in Crédit Ratings as détectives (or, in 
other words, for the purpose of enabling said complainants to discover in- 
fringements, should any be attempted) are also reproduced in the book of 
said respondents: that the names of towns correctly inserted in every stand- 
ard atlas and gazetteer, but misspelled through error by said complain- 
ants in their book, also appear with like misspelling in the book of said 
respondents; that names wrongfuUy classifled under towns of the same 
name in différent states also appear reproduced without correction in said 
respondents' book, some of which are shown in the list or table here- 
with appearing, and further shown by the several letters and communi- 
cations on file herewith, marked Exhibits Al to Z, inclusive, and numbers 1 
to 1.5, inclusive. The déponent further says that over ten thousand correc- 
tions and changes were made on the 1894 édition of Crédit Ratings, as 
revised and issued in .Tune, 1895, while said Blue Book, issued by respond- 
ents in November, 1895, is almost identical with the June, 1894, édition of 
(redit Ratings, issued seventeen months previously by the complainants, ex- 
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eept that a few corrections were made In Pennsylvanla and one or two 
other States. The déponent further says that on the states of Alabama, Ari- 
zona, Arkansas, Oalifornia, Colorado, Connecticut, Delaware, District of 
Columbia, and Georgia the substance of the 1894 booli of Crédit Eatings is 
reproduced In the Blue Bools;, with only flve or Six altérations and one ad- 
dition; whlle In the 1895 édition of Crédit Katings, Issued seTen months in 
advance of the Blue Book, several hundred changes, additions, and dis- 
contlnuances were made in the same states. The déponent further says 
that no édition of the Crédit Eatings issued to date bas contained less tban 
eight thonsand changes from the book of the previous year, and that no 
two editlon's of Crédit Ratings, published in différent years, bear such close 
resemblance or show such uniformlty in composition and make-up as do the 
Blue Book of the respondents and the 1894 Crédit Ratings issued by com- 
plainants. The déponent further says that each year, since 1889, he bas 
personally devoted two-tblrds of his entire time, working long hours and 
frequently evenings in the révision of this work, constantly employing, dur- 
ing that period, tbree assistants in wrlting and mailing correspondence and 
lists for revision. The said déponent further says that, in such comparison 
of said Blue Book with said Crédit Eatings of 1894 as he bas been able 
to make IwWch has been thorough in the above-mentloned states), be finds 
tbe similaritles given in said lists or tables hereinafter appearing, as to the 
states of Alabama, Arizona, Arkansas, and California, and says that the 
same simllarity appears as to the states of Colorado, Connecticut, Dela- 
ware, and Georgia; and from hls examinatlon of other states the dé- 
ponent belleves that a further spécification would be simply to recopy both 
of said books, except that some changes appear in the states of Pennsylvanla 
and Massachusetts. In the sâld llst or table hereinafter appearing, the 
déponent has in some Instances added, after the word "Note," a few words 
In explanatlon, and that the word "Note" and explanation foUowing should 
not be taken as appearing in elther of said bopks. And the déponent fur- 
ther says that the followlng are the letters, characters, and numerals, and 
thelr respective significations, ks appearing in the said Blue Book and said 
Crédit Ratings: 

BLUE BOOK. 

KEY OB' TRADBS. 

M Marble 
G Granité 
S Stone 
W Worker 
X Wholesala 
R Retail 
Q Quarry 
B Building 

Interlor 

Monumental. 





CREDIT RATINGS. 




TRADB 


CLASSIFICATIONS. 


G 


Granité 




M 


Marble 




Z 


Worker 




R 


Retail. 




Q 


Quarry 




H 


Building 




W 


Wholesale 




I 


Interlor 






Monumental 




B 


Stone. 






ESTIMATED WEALTH. 


1 


$1,000,000 and above. 


2 


■ 500,000 to n, 000, 000 


3 


400,000 " 


500,000 


i 


300,000 " 


400,000 


6 


250,000 " 


300,000 


6 


200,000 ■' 


250,000 


7 


160,000 " 


200,000 


8 


100,000 " 


150,000 


9 


75,000 " 


100.000 


10 


50,000 " 


75.000 


11 


35,000 " 


60,000 


12 


20,000 " 


35,000 


13 


10,000 •■ 


20,000 


14 


5,000 " 


10,000 


15 


8,000 " 


5.000 


16 


2,000 " 


3,000 


17 


1,000 " 


2,000 


18 


500 •' 


1,000 


19 


" 


500 


20 








I 

+ 



KEY OF RATINGS. 



AA ?1,000,000. 

A 300,000 to $600,000 

C 100,000 " 800,000 

D 75,000 

B 40,000 

F 20,000 

H 10,000 

J 5,000 

K 2,500 

L 1,500 

N 600 

P 1 

1 Flrst-Class Pay 

2 Prompt Pay 
S Falr Pay 
4 Moderate Pay 
E Investlgate Pay. 



100,000 
76,000 
40,000 
20,000 
10,000 
5,000 
2,600 
1,600 
600 



And said déponent submits the followlng llst or table: 
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CREDIT RATINGS. 

ALABAMA. 
Anninston Calhoun. 

•M — Jewell, W. P. & Co. 15 F. 

Birmingham Jefferson 
MB — Alabama Marble & Stone Co. 

(Cap. pald in $12,300.) 
•M — Birmingham Marble Works 

(See Thos. H. Holt) 
•M Holt, Thos. H. 17 p 

Calei'a Shelby 

•M Evans, Samuel J., 20 

Deeatur Morgan 

•M Hummel, J., 20 J 

•M Stewart, W. P., 19 J 

Eutaula Barbour 

•M Tansey, James, 13 H 

Florence Lauderdale 

•M Eldred, C. B. 17 J 

•M Florence Marble Works 

(See C. B. Eldred) 
Fort Payne De Kalb 

*M Llttle, N. B. 19 K 

Gadsden Etowah 
•M Darnell, M. S. & Co. 
Hartsell's Morgan 
•M Moore, & Stinson 19 J 



BLUE BOOK. 

ALABAMA. 

Annlston, Calhoun Go. 

GM+ Jewell, W. P. & 0. I. K ï 

Birmingham Jefferson Co. 
QMS — Alabama Marble and Stone Co.. (cap. 

pald in $12,300.) 
GM+ Birmingham Marble Works 

(See Thos. H. Holt) 
GM+ Holt, Thos. H. L 3 

Calera, Shelby Co. 

GM+ Evans, Samuel J. , B 

Deeatur, Morgan Co. 

GM+ Hummel, J... B 

GM-f Stewart, W. P. P 4 

Eutaula, Barbour Co. 

GM+ Tansey, James H 3 

Florence, Lauderdale Co. 
GM+ Eldred, C. B L 3 

GM-i- Florence Marble Works, 

(See C. B. Eldred) 
Fort Payne, De Kalb Co. 
GM4- Little, N. B. P 4 

Gadsden, Etowah Co. 
GM+ Darnell, M. S. & Co. 
Hartsell's, Morgan Co. 
GM+ Moore & Stlnsom P * 



Note. W. S. Stinson had succeeded Moore & Stinson. (See 1895 Crédit Rat- 
ings.) 



HuntsviUe Madison 

•M Bakers & Conway M E 

•M Hummell, Schaake & Co. J 



HuntavIUe, Madison Co. 

GM4- Bakers & Conway J 3 

GM-i- Hummell, Schaake & Co. 6 



Note. J. P. Hummel & Sons had succeeded Hummell, Schaake & Co. (See 
Exhibit Al and error in spelllng.) 



Isbell Franklin 

(Atty. Sheffleld, 24 Mlles) 
BQ Isbell Quarry Co. 
JacksonviUe Calhoun 
•M JacksonviUe Marble Works 

(See S. F. Llvely) 
•M Lively, S. F 



Isbell, Franklin Co. 

(Atty. Sheffleld 25 miles) 
SQ Isbell Quarry Co 
JacksonviUe, Calhoun Co. 
GM-f JacksonviUe Marble Works 

(See S. F. Llvely) 
GM+ Llvely, S. F. 



Note. Calvin Wright had Btarted new at Jasper, before June 1, 1895. 



MobUe MobUe 

M McDonald, March & Co. 10 D 

158 North Royal St. 
•M Mobile Marble Works 

(See McDonald, March & Co.) 
Montgomery Montgomery 
»M Curbow-Clapp Marble Co. 14 H 

Opelika Lee 

•M Klnney, Geo., 19 J 

Rookwood Franklin 
BQ Fossiok, T. L. Co. 

(Inc.) (See Sheffleld) 
Selma Dallas 

•M Montgomery, J. N. & Son 14 B 

ShefflPia Cnlbe-t 
BQ Fossick, T. L. Co. (Inc.) 

(cap. -paid in ;è1oU!li; D 



Mobile, Mobile Co. 

GM+ McDonold, March & Co. 

158 North Royal St. 
GM-(- Mobile Marble Works 

(See McDonald, March & Co.) 
Montgomery, Montgomery Co. 
GM-I- Curbow-Clapp Marble Co. 
Opelika, Lee Co. 
GM-f Kinney, Geo. 
Rookwood, Franklin Co. 
SQ Fossick, T. L. Co. 

(Inc.) (See Sheffleld) 
Selma, Dallas Co. 
GM-f- Montgomery, J. N. & Son 
Sheffleld, Colbert Co. 
SQ Fossick, T. L. C, (ino.) 

(Cap. paid In ?150m) 



E 2 



P 4 



J 2 
8 



Note. T. L. Fossick Co. should read (See Rockwood) after name. 



Talladega Talladega Talledaga, Talledaga Co. 

•M Taylor, Lafayette, 18 F GM-f Taylor, Latayette N 2 

Note. At Tuscaloosa James Gaudin and Wildman & Gardner had started 
new (see Exhibit B), and T. H. Wildman had succeeded before Oct 13, 1895. 



ARIZONA. 

FlagstafE Yavapai 

B Arizona Sandstone Co. 

(See Los Angeles, Cal.) 
B Engllsh & Padgham 



19 J 



ARIZONA. 

Flagstaff, Yavapai Co. 
S Arizona Sandatons Co. 

(See Los Angeles, Cal.) 
S English & Padgham 



P* 



Note. W. H. Smith had started new before June 1, 1895. 
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CREDIT RATINGS. 

ARIZONA— Contlnned. 

Phœnlx Maricopa 
•M BUss & Llgier 
M Cohlse Marble & Onyx Co. 
•M Qregory, J. M. 
M Phœnix Marble & Stone Co. 
(Cap. $50m,) 



ELUE BOOK. 
ARIZONA— Continned. 

Phœnix, Maricopa Co 
18 F GM-I- Bllss & Llgier 

QM-f Coliise Marble & Onyx Co. 
13 B GM+ Gregory, J. M. 

GM Phœnix Marble & Stone Co. 
(Cap. $50m) 



N4 

NS 



Note. II. R. Llgîer had succeeded Bliss & Ligier before June 1, 1895. 



Prescott Yavapal 
•M Mair, Jacob, 
Tombstone Cochlse 
•M Ritter & Taylor 

ARKANSAS. 

BatesviUe Independenoe 
BQ Bartlett, Jesse M. 
BZ Gone, J. C. 
BZ Joblln Fraiilî, 
•M Wiebusch, H. J. 



Prescott, Yavapal Co. 
GM+ Malr, Jacob, 
Tombstone, Cochlse Co. 
I J GM+ Ritter & Taylor 



17 J 



19 J 
19 J 



ARKANSAS. 

BatesviUe, Independenoe Co. 
SQ . Bartlett, Jesse M. 
SW Cône, J. C. 
SW Joblin, Franli 
GM+ Wiebusch, H. J. 



L4 



P 4 
P4 



Note. Jesse M. Bartlett and J. C. Gone had discontinued June 1, 1895. 



BentonviUe Benton 

*M Holland & Pearson 

•M McWhirter & Corley 



BentonviUe, Benton Co. 
GM+ Holland & Pearson 
GM-j- McWhirter and Corley 



Note. Corley & Backus had succeeded Holland & Pearson, McWhirter 
Bros, had succeeded McWhirter & Corley before June 1, 1895. 



Oamden Oauchîta 

•M Camden Marble Works 

(See C. A. Weller) 
•M Weller, C. A. 



Camden, Oauchita Co. 
GM-j- Camden Marble Works 

(See C. A. Weller) 
GM+ Weller, C. A. 



Note. Weller & Wilson had succeeded C. A. Weller before June 1, 1895. 



Clarendon Monroe 
•M Rawlings, Tucker W. 
Ciarksvlile Johnson 
*M Caldwell, Zach. 



Clarendon, Monroe Co. 
19 J GM+ Rawlings, Tucker W., 
Ciarksvlile, Johnson Co. 
GM+ Caldwell, Zach. 



P4 



Note. Zach. Caldwell discontinued business before June 1, 1895, and Eufus 
Norton and Henry L. Bunch had started in business before said date. 



Cardanelle Yell 
•M Bennett, & Urraston 
Eurêka SpringS Carroll 
•M Abbey, M. A, 
•M Eurêka Onyx Co. 
(Cap. paid $20m) 
Fayetteviiie Washington 
BQ Morley, Albert H. 



Dandanelle, Yell Co. 
iS J GM+ Bennett & Urmston 
Eurêka Sprlngs, Carroll Co. 
J GM+ Abbey. M. A. 
GM-f Eurêka Onyx Co. 

(Cap. paid in $20m.) 
Fayetteviiie, Washington Co. 
20 K SQ Morley, Albert H. 



N4 



Note. Before June 1, 1895, William Davenport had started new, and Al- 
bert H. Morley had admltted his son, changing the style to A. H. Morley & 
Son. 



Fort Smith Sébastian 
•M Daiey, Farrell 
400 Towson ave 

*M Fnrt Smith Marble Works 
(See Smith & Tobey) 

•M Smith & Tobey 
911 Garrison ave 
Hope Hempstead 
*M Weloome, Wm. W. 



Fort Smith, Sébastian Co 
19 J GM+ Daiey, Farrell 
400 Towson Ave 

GM+ Fort Smith Marble Works 
Inc. 200M 

(See Smith & Tobey) 
15 E GM+ Smith & Tobey 
911 Garrison Ave 
Hope, Hempstead Co. 
GM+ Welcome, Wm. W. 



P4 



Note. W. II. Warmack had started before June 1, 1895. 



Hbt Sprlngs Garland 
•M Hill, Théodore, 
121 Oauchita St. 
Jonesborough Craighead 
•M Taylor, Dempsey, 



Hot SpringS, Garland Co. 
19 J GM+ Hill, Théodore 

121 Oauchita St. 

Jonesboro, Craighead Co. 
19 J GM4- Taylor, Dempsey 



Note. E. Stull succeeded Dempsey Taylor before June 1, 1895. 



P4 

P4 
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CREDIT RATINGS. BLUB BOOK. 

ARKANSAS— Continned. ABKANSAS— Continned. 

Llttle Rock Pulaskl Llttle Rock, Pulaski Co. 

BQ Arkansas Stone Co. SQ Arkansas Stone Co. 

(Inc.) 224 West 23 st. (inc.) 224 West 24 St. 

GQ Braddook, J. S. GQ Braddock, J. S. 

S16 W. Markham st. 316 W. Markham st. 

•M Funston, William L. 18 J GM+ Punston, William L. N 4 

GQ Llttle Rock Granité Co. GQ Little Rock Granité Co. 

208 West Markham st. 208 West Markham St. 

(Inc. cap., 100m.) (inc. cap. $100m) 

Note. The Little Kock Granité Co. forfeited its charter bef ore June 1, 1895. 

Nashvllle Howard Nashville, Howard Co. 

•M Prlce & Sons GM+ Pri'-n * Sons 

Newport Jackson Newport, Jackson Co. 

•M Drummond, A. 18 F GM+ Drummond, A., N i 

Note. Our printer dropped the initial B in name of A. B. Drummond. 

Ozark Franklin Ozark, Franklin Co. 

•M MoWhlrter, L. D. GM+ McWhirter, L. D. 

Note. Before June 1, 1895, L. D. McWhirter removed to Bentonville, and 
joined McWhirter Bros. 

Paragould Greene Paragould, Greene Co. 

•M Mason, C. H. GM+ Mason, C. H. 

Note. C. H. Mason discontinued business before June 1, 1895. 

Pine Bluff Jefferson Fine Bluff, Jeflerson Co. 

*G Cook, John, 205 Main st G+ Cook, John, 205 Main St. 

•M Westbrook & Sheppard 15 F GM Westbrook & Sheppard K S 

GM Cook, John 

Note. Kespondents insert John Cook twice, once properly classifled wlth 
Street address, and once wrongly classifled without street address. He had 
discontinued business before June 1, 1895. 

Prairie Grove Washington Prairie Grove, Washington Co. 

(Atty. Fayetteville 12 miles) (Attorney FayettevlUe 12 miles) 

*M Dorman & Baggett GM+ Dorman & Baggett 

Rogers Benton Rogers, Benton Co. 

•M Pearsou, J. M. 19 J GM+ Pearson, J. M. P 4 

Russellville Pope Rusellville, Pope Co 

•M Blgin, T. H. 19 J GM+ Blgln, T. H. 
*M Russellville Marble Work» GM-r Russellville Marble Work» 

(See T. H. Elgln) (See T. H. Elglii) 

Searcy Whlte Searcy White Co 

•M MoAdams, F. W. GM-/- McAdams, F. W. 

♦M Sewell, F. P. & Co. GM-î- Sewell. F P. & Co. 

Note. Backus & Thompson succeeded F. W. McAdams before June 1, 
18.95. 

Sugar Loat Sébastian Sugar Loaf, Sébastian Co. 

•M Mose, John, GM-H Mose, John, 

Note. John Mose discontinued business before June 1, 1895, 

Texarkana MiUei Texarcana, Miller Co. 

•M Smith, Jacob L. 19 J GM-|- Smith, Jacob L P 4 

SU Broad st. 511 Broad St. 

•M Texarkana Marble Works GM-|- Texarcana Marble Work» 

(See Jacob L. Smith) (See Jacob L. Smith) 

Van Buren Crawford Van Vuren, Crawford Co. 

•M Mitohell, Aaron L. 19 J G-f- Mitchell, Aaron L. Pi 

Note. T. M. Mitchell succeeded Aaron L. Mitchell before June 1, 1895, and 
B. H. Hlcks started new previous to that date. 

WlUcockson Newton Willoookson, Newton Co. 

•M Randolph, Lee, GM-|- Randolph, Lee, 

CALIFORNIA- CALIFORNIA. 

Angel's Camp Calaveras Angel's Camp, Calaveras Co. 

(Atty. Stookton) (Attorney Stockton) 

•M Taylor, Allen 17 J GM-t- Taylor, Allen, • h « 

Bakersfleld Kern Bakersfleld, Kern Co. 

*M Nledoraur, Jacob, 12 E GM-H Nledoraur, Jacob, r I 

Note. B. K. Stone succeeded Jacob Nledoraur before June 1, 1895. 
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CREDIT RATINGS. 

CALIFORNIA— Continued. 



Chico Butte 

•Z Robie, William, 

Colma San Mateo 

*M Barrett, B. J. & Co. 

•M Dlneen, B., 

•M MuUaney, P. D. 

•M Zlgllo, David, 



BLUB BOOK. 
CALIFOnNIA— Continned. 



Chlco, Butte Co. 
15 F GM Roble, William, 
Colma, San Mateo Co. 



J GM- 
J GM- 
J GM- 



Barrett, B. J. & Co, 
Dineen, B., 
Mullaney, P. D. 



F GM-I- ZigUo, David, 



Note. B. J. Barrett & Co. dlscontinued business before June 1, 1895. 



K } 

6 
e 
E 

4 



Coloma El Dorado Coloma, El Dorado Co. 

•M Hanna, Adam 16 P GM-j- Hanna,Aaam K î 

Note. The name of Adam Hanna appeared under Coloma through clérical 
errer, and should appear under Colma. 



Colton San Bernardlno 

B Calltornla Marble & Building Stona Co. 

(Inc.) 
•M Hubbard, W. L. 

•M Martin, W. G. . 18 J 

Columbia Tuolumne 
•M MoNamee, John, 
Colusa Colusa 

QZ Frank, Joseph, 19 J 

•M Martin & Gardner J 

DavlsvlUe Yolo 

•M Llchtfera, PhlUp, 19 J 

DeclezvlUe San Bernardlno 
*M Los Angeles Marble & Granité Works. 
East Los Angeles Los Angeles, 

(See Los Angeles) 
Eurêka Humboldt 

•M O'Nell, John, 17 J 

Fresno Fresno 

•M Doyle Bros. 16 F 

♦M MoKay, J. S. J 

Note. Corney & McKay succeeded J, 



Colton, San Bernardlno Co. 

B Callfornla Marble & Building Stone Co. 

(Inc.) 
aM+ Hubbard, W. L. 
GM-I- MarUn, W. G. 
Columbia, Tuolumne Co. 
GM+ McNamee, John 
Colusa, Colusr Co. 
GW Frank, Joseph, 
GM+ Martin & Gardner 
Davlsvllle, Yolo Co. 
GM+ Llohtfers, Philip, 
Declezville, San Bernardlno Co. 
GM-f- Los Angeles Marble & Granité Works. 
East Los Angeles, Los Angeles Co. 

(See Los Angeles) 
Eurêka, Humboldt Co. 

GM+ O'Nell, John L 3 

Fresno, Fresno Co. 

GM-I- Doyle Bros. K 8 

GM-f McKay, J. S. 4 

S. McKay before June 1, 1895. 



M 4 



P 4 

4 



P 4 



Grass Valley, Nevada Co. 

G-l- Ahearn, Thos. J. & Alex. J. 

GM-I- Lord, James H. 

Note. Thomas J. Ahearn purchased the Interest of Alex. J. Ahearn be- 
fore June 1, 1895, and continued alone. 



Orass Valley Nevada 

*G Ahearn, Thomas J. & Alex J. 

•M Lord James H. 



18 F 
20 J 



N 4 
4 



Halleok San Bernardlno 

(Atty. San Bernardlno 48 miles) 
•M Lemon, C. S. 
M Wyman, Gruendlke & Co. 
Hanford Tulare 
•M Johnston, W. A. 
•M Ragan, C. K. 



19 J 

E 



13 E 



Halleok, San Bernardlno Co. 

(Attorney San Bernardlno 48 miles) 
GM-f Lemon, C. S. P 4 

GM Wyman, Gruendlke & Co. 2 

Hantord, Tulare Co. 
GM-f Johnston, W. A. 
GM-j- Ragan, C. K. H 2 



Note. C. K. Ragan went into Insolvency previous to June 1, 1895. 



Haywards, Alameda Co. 
GM-f Jackson, T. B. 
Healdsburg, Sonoma Co. 
GM-f Fisher and Kinslow 

(See Santa Rosa) 
Lincoln, Placer Co. 
SG Coffey, T. L. 
6F-f Grimes & Co. 
GM-f Jetter, Thos. W. 

Note. T. L. Coffey dlscontinued business before June 1, 1895. 



Haywards Alameda 
•M Jackson, T. B. 
Healdsburg Sonoma 
•M Fisher & Kinslow 
(See Santa Rosa) 
Lincoln Placer 
BG Coffey, T. L. 
•M Grimes & Co. 
«M Jetter Thos. W., 



13 E 



18 J 
F 
J 



Livermore Alameda 

•M Kelly, Edward, 14 E 

Los Angeles Los Angeles 

B Arizona Stone Works 

(See H. C. Clément & Co.) 
BZ Clément, H. C. & Co. 19 J 

Santa Fe ave. 
♦M Declez Granité Co. (Ino.) B 

lU N. Los Angeles st. 
•M Lane Bros. 14 J 

519 S. Main st. 



Livermore, Alameda Co. 
GM-j- Kelly, Edward 
Los Angeles, Los Angeles Oo. 
S Arizona Stone Works 

(See H. C. Clément & Co.) 
SW Clément, H C. & Co. 

Santa Fe Ave. 
GM-f Declez Granité Co. (Inc.) 

114 N. Los Angeles St. 
GM-f Lane Bros. 

619 S. Main St. 



H2 



N 4 

4 
4 



J 3 

P 4 

2 

J 3 
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CEEDIT RATINGS. 

CALIFORNIA— Continued. 

•M Messerly, A. E. 19 3 

719 N. Main st. 
♦M Murray, Wm. M. 19 J 

722 Grand ave. 
Los Angeles. 
GM .Paclflc Granité & Marble Co., 

931 East Ist st. 13 E 

MG Southern California Marble & Granité 

Works, (See Lane Bros.) 
MQ Victor Marbie & Granité Co. 

227 West Ist st. J 

BZ Ward, Prauli F. 

141 West 23d st. 



BLUE BOOK. 

CALIFOKNIA— Continned. 

GM-I- Messerly, A. E. 5 

719 N. Main St. 

QM± Murray, Wm. M. P 4 

722 Grand Are. 

LfOS Angeles. 

GM Paclflc Marble & Granité Co., 
931 E. Ist St. 

MG+ Southern California Marble and Gra- 
nité Works. (See Lane Bros.) 

MQ Victor Marble & Granité Co. 
227 West Ist St. t 

SW Ward, Frank F., 
141 West 23d St. 

Note. Before June 1, 1895, Brown & Ford had started. M. Craig had start- 
ed (see Exhibit D). A. E. Messerly had discontinued. Weifenbacà Granité 
Co. had started. 



MarysvlUe, Yuba 
•M Condon, David 
•M Plymlre, W. H. 



MarysvlUe, Yuba Co. 
20 GM+ Condon, David 
GM+ Plymlre, W. H. 



Note. Before June 1, 1895, George H. Voss had started. 



19 E 



15 E 

17 F 



D 



Merced, Merced 

•M Delong, A. 

Napa City, Napa 

•M Kelly, P. 

♦M Newman & Wing 

Oakland, Alameda 

•M Amador Marble Co. (ino.) 

Piedmont ave. 
MG American Granité & Marble Works (See 

A. W. Combs) 
•M Combs, Angus W., J 

468 9tli Bt 
•M Dinneen, Michael, F 

717 78th st. ,^ ^ 

•M Dwyer, Daniel, 18 F 

Bootb, near Broadway „ 

•M Gross, William, 19 F 

1340 Klrkham st. 
Oakland _ 

•M Kelly, James F. 16 F 

7th and Brusb sts. 
•G Oakland Marble & Granité Works, (See 

Mlcbael Dinneen) 
BZ Perlne, William D., 19 

457 9tli st. 
Oakland. 
G Rocklin Granité Co. E 

(see Rocklin) 
Penryn Placer 
•M GrlfBth, David, F 



Merced, Merced Co. 

GM4- Delong, A. 

Napa City, Napa Co. 

QM+ Kelly, P., 

GM+ Newman & Wlng 

Oakland. Alameàa Co. 

GM-I- Amador Marble Co. (Ino.) 

Piedmont Ave. 
MG American Granité & Marble Works 

A. W. Combs) 
GM-I- Combs, Angus W., 

468 9th St. 
GM-I- Dinneen, Michael 

717 78th St. 
6M-f Dwyer, Daniel 
Booth, near Broadway, 
GM-t- Gross, William, 

1340 Kirliham St. 
Oakland. 
GM-i- Kelly, James F. 

7th and Brush Sts. 
G-(- Oakland Marble & Granlto Works 

Michael Dinneen.) 
GW Perlne, William D. 

457 9th St. 
Oakland. 
G Rocklin Granité Co. 

(See Rocklin) 
Penryn, Placer Co. 
GM-t- Grlfflth, David 



K 2 
L 4 



N 4 
P 4 

K 3 

(See 

6 

B 

4 



Note. David Roberts started new before June 1, 1895. 



Petaluma Sonoma 
•M Evans, S. W. M. 
Plno Placer 

(Atty. Auburn 10 miles) 
GQ Carlaw Bros. 

(See Sacramento) 
GQ Healy, M. J. & Co. 
Placerville El Dorado 
•M House, John L., 
Red Blult Tehama 
•M Masterson, D. B. 
Redding Shasta 
•M Bentley & Brown 
•M Redding Marble Co. 



Petaluma, Sonoma Co. 
P GM-)- Evans, E. W. M, 
Pino, Placer Co. 

(Attorney Auburn 10 miles) 
GQ Carlaw Bros.) 

(See Sacramento.) 
18 F GQ Healy, M. J. & Co. 
Placerville, El Dorado 
GM-|- House, John L. 
Red Bluff Tehama Co. 
18 J GM-I- Masterson, D. E. 
Redding, Shasta Co. 
J BM Bentley & Brown 
J GM-t- Redding Marble Co. 



K3 



N 3 



Note. F. A. Plymire succeeded Bentley & Brown before June 1, 1895. 



Rivsrslde San Bernardino 
MZ Squire, Mrs. Stephen, 
M Stone Bros. 

(See San Bernardino) 
Rocklin Placer 
G Allen, Ira P., 



Rlverside, San Bernardino Co. 
18 E MW Squire, Mrs. Stephen 
M-f Stone Bros. 

(See San Bernardino; 
Rocklin, Placer Co. 
G Allen, Ira P. 



N3 
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CREDIT RATINGS. BLUE BOOK. 

CALIFORNIA-Continned. CALI FORNI A-Continued. 

•G Degan, & Brady G+ Degan & Brady 

(See San Francisco) (See San Francisco) 

GQ Eurêka Granité Co GQ Eurêka Granité Co. 

G Rocklln Granité Co. G Rocklln Granité Co. 

(See Oakland) (See Oakland) 

Note. Before June 1, 1895, Carroll Hoyt & Co. and Copp & Waters and 
Levl Fletcher had started, and P. Degan had succeeded Degan & Brady. 



st. Helena Napa 
•M Kelly, John J. 

Spring st. 
Sacramento Sacramento 
•M Altken, Andrew, 
•M Bo ne, William, 
MO Carlaw Bros. 
Sacramento 
•M Carroll, J. & Son 
•M Cranley, Prader & Co. 
•M Devine, J. H. 
•M Luce & Glover 
GM Sacramento Granité & Marble 

(See Carlaw Bros.) 



19 J 



13 B 
13 F 

16 F 

17 J 
J 

16 F 
Works 



St Helena, Napa Co. 
G^-^ Kelly, John J. 

.^^ling St. 
Sat, , amento, Sacramento Co. 
GM-j- Altken, Andrew, 
GM+ Boyne, William 
MG+ Carlaw Bros. 
Sacramento 

GM+ Carroll, J. & Son, 
QM+ Cranley, Prader & Co. 
GM-- Devine, J. H. 
GM- - Luce & Glover K 3 

QM+ Sacramento Granité and Marble Works 



F S 



Hî 
H4 
H4 

L3 

4 



(See Carlaw Bros. 



Note. J. Carroll & Son 
was a clérical error, and 



became Insolvent before June 1, 1895. 
should hâve read J. C. Devine. 



J. H. Devine 



16 F 



18 B 



San Bemardlno San Bemardlno 

MZ San Bemardlno Marble & Granits Co. 

(See Stone Bros.) 
•M Stone Bros. 
San Diego San Diego 
G Clark-Rookfellow Granité Co. 

(Cap. pald in $5m.) 
MZ San Diego Marble Works 

(See Simpson & Plrnle) 
MZ — Simpson & Plrnle 
San Francisco San Francisco 
WM Allan, John D. 

(See Jones Bros. & Co.) 
G Barclay Bros. & Co. B 

MG Brown, W. S. & Co. F 

1629 Mission st. 
BZ Calitomla Marble & Building Stone Co. 

(Inc.) B 

216 Bush st. 
M California Verde Antique Marble Co. (Ino.) 

308 Fine st. 

MQ Carrara Marble Quarry 

1219 Market st 
MQ Columbia Marble Co. 

347 Brannan st 
•M Clark & Lloyd F 

Harrlson, near 13th st, 
•M Comuth, Edward 12 B 

12 Golden Gâte ave. 

♦M Daniel, John & Co. 18 J 

Bntrance Laurel Hill Cemetery. 
•M Davidson & Sons 

5 Mills Bldg. (See Chicago, IlL) 
San Francisco 
BZ — Degan & Brady 16 B 

Bast llth st. 
•M Dumontelle, Eugène F 

523 5th st. 
MZ Plohr, Frederick, J 

1133 Mission st. 
BZ Gray Bros. Artlflclal Stone Favlng Co. 

(Inc.) 

316 Montgomery st, 
•M Haring, J. J. F 

115 Kearnev st. 
MZ Hawthorne, C. R. 15 B 

3 Henderson ave. 
MQ Inyo Marble Co. (Inc.) P 

13 Mills Bldg. 

•M Isham & Blanchard J 

Océan View 
WG Jones Bros. & Co. cor. Second and 

Brannan sts. (See Jones Bros., Boston, 

Maas. 



San Bemardlno, San Bemardlno Co. 

MW San Bernardino Marble and Granité Co. 

(See Stone Bros.) 
GM+ Stone Bros. K 2 

San Diego, San Diego Co. 
G Clark-Rockfellow Granité Co. 

(Cap. pald In $5m) 
MW San Diego Marble Works. 

(See Simpson & Pirnle) 
MW Simpson & Plrnle N 3 

San Francisco, San Francisco Co. 
XM Allan, John D. 

(See Jones Bros. & Co. 
G Barclay Bros & Co. 2 

MG Brown, W. S. & Co. ■ 3 

1629 Mission St 
SW Calitomla Marble & Building Stone Co. 

(Inc.) 2 

216 Bush St. 
GM Callfornla Verde Antique Marble Co. 

(Inc.) 

308 Fine St. 
MQ Carrara Marble Quarry, 

1219 Market St. 
MQ Columbia Marble Co. 

347 Brannan St. 
GM+ Clark & Lloyd J 

Harrlson, near 13th St. 
GM-f Comuth, Edward, P 2 

12 Golden Gâte Ave. 

GM-I- Daniel, John & Co. N 4 

Entrance Laurel HIU Cemetery. 
GM+ Davidson & Sons 

5 Mllls Bldg. (Seo Chicago III.) 
San Francisco 
SQ Degan & Brady K 3 

East llth St. 
GM+ Sumontelle, Eugène, 4 

623 5th St. 
MW Plohr, Frederick, 4 

1133 Mission St. 
SW Gray Bros. Artlflclal Stone Paving Co. 

(Inc.) 

316 Montgomery St. 
GM Haring, J. J. j 

115 Kearney St. 
MW Hawthorne, C. R., Kl 

3 Henderson Ave. 
MQ Inyo Marble Co. (Ino.) . 2 

13 Mills Bldg. 

GM+ Isham & Blanchard 4 

Océan View. 
XG Jones Bros. & Co., cor. Second and 

Brannan Sts. (See Jones Bros., Boston, 

Mass.) 
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CREDIT RATINGB. 

CàLIFORNIA-CoBtiBmd. 

•U Jones, Oeo. H. tt ■ 

« Flood Bide. 
•M MoCormlok, W. H. U B 

U22 Market st. .. „ 

•M MaoNutt, A. H., 1« F 

432 Bryant st. 
•M Maestretti, Frank A., J 

206 Central ave. __ _ 

BZ Matthews, William * O*» U H 

cor. Turk & Wood st*. 
•M Miller, Charles, J 

MZ MorrlB, Abraham, 19 J 

216 Eth st _ _ 

MZ Musto, Joseph, 1 D 

713 Battery st 
MZ Myers, Léon VU, n J 

20 Oold st 
•M Nunan, John J. 

1734 Market st. 
•M Nuttlng, John F. J 

QZ Océan View Granits Co. 

(See Isham & Blanchard) 
•M Paltenghl, Andrew t C»„ 1* J 

1219 Market st. 
San Francisco 
•M PlercB, John O. 

216 Llnden ave. 
•M Plerce, Patrick 

23 Valencla st. 
•M Powers, B. J. 

2328 Bush st. 
Q Raymond Granité Oa,, B 

Berry St. 
•M Rebstock, J. U J 

408 Central ave. 
WM Rlce, Marshall E., 

37 SUva st (See Barre, Vt) 
•-M Roche, T. B. & Son, M J 

16 Pearl st. _ 
MZ Roth, MaxlmlUan, IS F 

434 Valencla st. 
•M Rufflno & Blanchi, t D 

864 Bryant st. _ 

•M Sheerln, Daniel, 18 B 

Broderick st. 
M Tempestl, Eugenlo 19 J 

llBl Mission st. 
WM Vermont Marble Co. 

244 Brannan st. (See Proctor, Vt.) 
B Williams, Frank, P 

17 Eddy st. 



BLTJIJ BOOK. 

OALIFOBN lA-Contlnoed. 

OM4- Jones, Oeo. H., B I 

S Flood Bldg. 
GM+ McCormlok, W. H. D 2 

1422 Market St. 
OM4-MacNutt, A. H. K 3 

432 Bryant St. 
OM+ Maestretti, Frank A. 4 

206 Central Ave. 
SW Matthews, William A O*. B 2 

cor. Turk and Wood Sta. 
GM+ Miller, Charles * 

MW Morris, Abraham, P 3 

216 6th St. 
MW Musto, Joseph, C 2 

713 Battery St. 
MW Myers, Léon B. F 8 

20 Oold St. 
GM+ Nunan, John J. 

1734 Market St. 
GM+ Nuttlng, John F. ♦ 

GW Océan View Granité Co. 

(See Isham & Blanchard^ 
GM+ Paltenghl, Andrew & Co. P * 

1219 Market St 
San Francisco 
GM+ Plerce, John 0. 

216 Llnden Ave, 
OM+ Plerce, Patrick 

23 Valencla St. 
GM+ Powers, H. J. 

2328 Bush St. . 

Q Raymond Granité Co. • 

Berry St. _ 

GM+ Rebstock, J., Tt 

408 Central Ave. 
XM Rlce, Marshall E. 

87 Sllva St. (See Bar^^ Vt.) 
GM+ Roche, T. B. & Son, K 4 

16 Pearl St. 
MW Roth, Maxlmilian, N 4 

434 Valencla St. 
GM+ Rufilni & Blanchi D 2 

864 Bryant St. 
QM+ Sheerln, Daniel, H 4 

Broderick St. 
GM Tempeatlo. Eugenlo, P 8 

1151 Mission St. 
XM Vermont Marble Co. 

244 Brannan St. (See Proctor, Vt> 
S Williams, Frank, • 

17 Eddy St. 



Note. John D. Allan Ib net engagea Individually, but Is the company of 
Jones Bros. & Co. He Is our con'espoadent for the Pacific coast, and we In- 
Bert hts name as a matter of compliment. Before June 1, 1895, the followJng 
changes had taken pince among San Francisco dealers: Barclay Bros. & 
Co., Frederick Flohr, Charles Miller, John J. Nunan, Marshall B. Rlce, and 
Eugenlo Tempestl had dlscontlnued business. B. J. Barrett, H. O. Brown 
& Co., P. Donohoe, B. Leiss, Metlar Marble & Granité Co., A. B. Nlchols, 
and C. H. Rodd & Co. had started in business. M. T. Carroll & Co. and J. 
Catto & Co. had also started new. P. Degan had succeeded Degan & Brady. 
J. R. Blanchard had succeeded Isham & Blanchard. George S. Matthews 
had succeeded William Matthews & Co. B. J. Powers was a clérical error, 
and should hâve read E. T. Powers. Lane Bros., of Los Angeles, had opened 
» branch office at 409 McAlllster street. (See Exhiblt E.) 



San José, Santa Clara Oo. 



San José Santa Clara 
*M Barker, Bulman & Demecheli 
•M Blanchard Wm. W. 
•M Brownell, Lyman A. 
•M Combs, J. W. & Co. 
MZ Dunne, R. H. & Co. 
GM Western Granité & Marble Co. 
(Cap. paid In $73m) 

Kote. J. W. Combs & Co. diseontlnued business before June 1, 189S. 




Barker, Bulman t DamseheH 

Blanchard Wm W. t 

Brownell Lyman A. NI 

Combs, J. W. ft Co. N 8 

MW Dunne, R. H. Jb Oo. 4 

G M Western Granité ft Mart>to 0*^ 

(Cap. pald in $75m.l • 
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CREDIT RATINGS. BLUE BOOK. 

CALIFORNIA— Continned. CALIFOENIA— Contlnned. 

San Luis Oblsbo San Luis Obispo San Luis Oblapo, San Luis Oblspo Co. 

•M Clark, A. GM+ Clark, A. 

•M Robertson, Geo. W. IS F GM+ Robertson, Geo. W. K 2 

San Rafaël Marin San Rafaël, Marin Co. 

•M CorU, J. (sexton) 19 J QM+ Cortl, J. (sexton) P 4 

Note. This party has never been actively engaged in the marble or granité 
Une. His name we Insert as a catch or détective. 

Santa Ana Orange Santa Ana, Orange Co. 

MZ Jessen, John, MW Jesse, John, 

Note. Heil & Talbott started in business at this point before June 1, 1895. 

Banta Barbara Santa Barbara Santa Barbara, Santa Barbara Co. 

•M Frost, Samuel GM+ Frost, Samuel 

•M Moore, S. T. 18 F GM-j- Moore, S. T. N 4 

MB Squlres & George 18 F MS Squlres & George N 4 

Note. W. L. Record had started in business at this point before June 1, 
1895. 

Santa Cruz Santa Cruz Santa Cruz, Santa Cruz Co. 

MZ Belledeau, J. H. J MS Belledeau, J. H. 4 

•M Thurber & Brltt 11 B GM+ Thurber & Brltt B 2 

Note. J. H. Belledeau was a clérical error in spelling, and should read J. 
H. Billedau. I. L. Thurber succeeded Thurber & Britt, and Henry A. ClarJi 
and William J. Harrington started new at this point before June 1, 1895. 

Santa Rosa Sonoma Santa Rosa, Sonoma Co, 

•M FIsher & Klnslow 13 E GM+ Flsher & Klnslow H 4 

(See Healdsburg) (See Healdsburg) 

Sonora Tuolumue Sonora, Tuolumne Co. 

•M MoCready, H. C, GM-|- MoCready, H. C. 

Note. This party dlscontlnued business before June 1, 1895, 

Stockton San Joaquin Stockton, San Joaquln Co. 

•M Brennan & Walsh 18 F GM+ Brennan & Walsh N 3 

•M Dickson, WoodhuU & Cramer 15 F GM-j- Dickson, WoodhiU & Cramer K 2 

•M Johnson & Spellman 18 F GM+ Johnson & Spellman N 2 

•M Stockton Marble Works. (See Dickson, QM+ Stockton Marble Works. See Dlck- 

Woodhull & Cramer.) son, WoodhuU & Cramer.) 

Tulare Tulare Tulare, Tulare Co. 

•M Bole. J. R. 20 K GM+ Bole, J. R. G 

•M Lazenby, J. GM+ Lq,zenby, J. 

Note. J. Lazenby dlscontlnued business before June 1, 1895. 

Uklah Mendooino Uklah, Mendooino Co. 

•M Fisher & Klnslow . QM4- Fisher & Klnslow 

(See Santa Rosa) (See Sauta Rosa) 

Vallejo Solano • Vallejo, Solona Co. 

MZ Doyle, Thomas M. 17 F MW Doyle, Thomas M. L 2 

MZ Gottschalk, Charles MW Gootsohalk, Charles 

•M Plymire, James A. & Sons 17 J GM+ Plymire, James A. & Sons L 3 
MG Vallejo Marble & Granité Works (See MO Vallejo Marble & Granité Works (See 

Jas. A. Plymire & Sons) Jas. A. Plymire & Sons) 

Note. Before June 1, 1895, James A. Plymire & Sons dlscontlnued busi- 
ness, one of the sons (F. A.) succeedlng Bentley & Brown at Redding. 

Vlaaiia Tulare Visalia, Tulare Co. 

•M Johnson, Robert J. GM+ Johnson, Robert J. 

Wlnters Yolo Winters, Yolo 

•M Éartholet, B. GM+ Bartholet, B. 

Woodiands Yolo Woodlands, Yolo, Co. 

•M Hebener Marble & Granit» Co. 19 J GM-|- Hebener Marble & Granité Co. P 4 

•M Mltcbell, James R. 18 F GM-|- Mitchell, James R. N S 

E. F. Hebener succeeded the Hebener Marble & Granité Oo. Oct. 1, 1894 
(see Exhibit F). W. 0. Rogers started new at this point before June 1, 1895. 

Yerka Siskiyou Yerka, Slskiyou Co. 

•M Hovey, William A. 18 J GM-f Hovey, William A. N S 

•M Russell, J. B. GM-f- Russell. J. B. 

Note. William A. Hovey dlscontlnued business before June 1, 1895. 
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To this point the book of Crédit Eatings for 1894, and the Blue Book pul> 
lished in November, 1895, liave been copled Verbatim. From tliis point items 
wlll be taken at random from eacli of tlie books mentioned. 

CREDIT RATINCJS BLUE BOOK. 

COLORADO. COLORADO. 

Denver Arapahoe Denver, Arapahoe Co. 

•M Farrington & Co. 16 P GM+ Farrlngton & Co. l 

(W. R. Farrington alone) (W. R. Farrlngton alone) 

1B33 Tremont st. 1533 Tremont St. 

Note. W. R. Farrington was ont of business before November, 1895, and 
liad been appointed chief détective for the city of Denver prevlous to Dec. 
12, 1895. (See Exliiblt G.) 

Fort Colllns Larimer Fort ColUna, Larlmer Co. 

•M Starlln, A. J. GM+ Starlln, A. J. 

Note. A. J. Starlin discontlnued business hère before Mareh 13, 1893. (See 
Exhibit H.) 

Greeley Weld 
•M Rltner, W. C. 
■ (aee North Flatte, Neb.) 

Note. This party establisbed a branch. office hère previous to March 28, 
1895. (See Exhibit I.) 



Leadville Lake 
BM Irwln, Jeremlah, 
526 W. 2d st. 




Leadville, Lake Co. 
SM Irwln, Jeremlah 
526 W. 2nd St. 




Note. W. L. Malpuss started at tliis point on 
J.) 


Mareh 28, 1894. 


(See Exhibit 


CONNECTIOUT, 






CONNBCTICUT 


', 


Ansonta New Hayen 
•G Secombe Bros. 
B Wooster, 0. B. 


19 J 

15 P 


Ansonla, New Haven Co. 
G-f Secoombe Broa. 
B Wooster, C. B. 


p 3 

K2 



Note. B Is used as the trade classlflcation In both books, signifying in 
Crédit Ratings, stone, and in the Blue Book, building. Davy & Cole had 
started in business at this point previous to June 1, 1895, and their names 
appear in the 1895 édition of Crédit Ratings. (See Exhibit K.) 

Brldgeport Falrfleld Bridgeport. Falrfleld Co. 

•M Carllng & Stevenson GM+ Carllng & Stevenson 

Falrfleld ave. Falrfleld Ave. 

Note. The name of this firm was inserted in 1894 Crédit Ratings through 
a clérical error, they having been succeeded by Stevenson & Christie. 

•M Sexton, James Sr. GM Sexton, James Sr. 

Stratford ave. Stratlord Ave. 

Note. Mlchael H. Sexton succeeded his father, James Sexton, Sr., June 6, 
1894. (See Exhibit L.) 

Hartford Hartford Hartford, Hartford Co. 

•M Adams Granité & Marble Works GM+ Adams Granité & Marble Works 

1 Ford st. J 1 Ford St. 4 

Note. Franklin R. Slocum succeeded the Adams Granité & Marble Works 
before Oct. 22, 1894. (See Exhibit M.) 

GM Keeley Bros. 18 P OM Kelley Broa. N 4 

93 Charter Oak st 93 Charter Oak St. 

Note. Karl J. Beij succeeded this concern May 1, 1893. Through clérical 
errors the address given as 93 Charter Oak street should read 93 Charter 
Oak avenue. (See Exhibit N.) 

Stamford Falrfleld Stamford, Falrfleld Co. 

•M Soofleld & Sawdey J GM+ Scofleld & Sawdey ( 

Note. This concern was sold out by sheriff previous to Aug. 1, 1894. (See 
Exhibit 0.) 
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CREDIT RATINGS. BLTJB BOOK. 

CONNBCTIOOT-Contlnnea. CONNECTICUT-Contlaned. 

Sterling Wlndham 
B Boswell, J. W. 

Note. J. W. Boswell started In business before June 1, 1895. (See Eîxhiblt 
P.) 

WestvUIo New Haven WestvlIIe, New Haven Co. 

(Att7. New Haven 3 miles) (Attorney New Haven 3 miles) 

•M Robertson, F. B. 15 F QM+ Robertson, T. B. K î 

Note. Through clérical error the clause (see New Haven) was omitted In 
the 1894 Crédit Ratings. (See Exhlbit Q.) 

DISTRICT OF COLUMBIA DISTRICT OF COLUMBIA 

Washington Washington Washington, Washington Co. 

Note. The books are Identical, but the foUowing changes had taken place 
before June 1, 1895: Elihu Bradley, the Humelstown Brown Stone Ce. 
George Richardson, and G. S. Walker had discontlnued. Watson Bros, had 
removed to 1107 Q street N. W. The Washington Marble Ce, through a clér- 
ical error, was inserted in the 1894 Crédit Eatings as Washington Granité 
Co. Timothy J. Callaghan had removed to 1230 25th street N. W. John 
Herbert Corning, John Howlings, Claude M. Mannlng, and Harry E. Rup- 
precht had started new. On the latter, see Exhibit S. Casper P. Geir had 
eommenced new (see Exhlbit R). Richard Rothwell, Jr. & Bro. had changea 
the style to Rothwell & Bro. J. H. Shelton, through clérical error, was 
quoted as located at 1513 E street, whlle his correct address Is 1517 E 
fitré^t 

PLORIDa. florida. 

JacksonvlUe Duval JaoksonvIUe, Duval Co. 

•M Clark, G«orge. W. 16 F GM+ Clark, George W. 

Note. George W. Clark had transferred his business to the George W. 
Clark Co. (See Exhibit T.) 

Pensaoola Bscambla Pensacola, Bsoambla Co. 

•M DavU, B. A. 19 J GM+ Davis, B. A. P 4 

Note. Wills & Broughton started new at this point previous to March 30, 
1895. (See Exhlbit U.) 

Tallahassee Léon Tallahassee, Léon Co. 

•M Knowlton, W. A. J GM+ Knowlton, W. A. 

Note. This name appeared in the 1894 Crédit Ratings through a clérical 
error. The party's name should appear W. A. Nowlin. (See Exhlbit X.) 

GBORQIA. GEORGIA. 

ThomasvlUe Thomas ThomasvlUe, Thomas Co. 

•M Begger & Thurman 19 J GM+ Begger & Thurman P 4 

Note. Through clérical error the name Begger appeared in the 1894 édition 
of Crédit Ratings, and should read Bigger. (See Exhibit W.) 

INDIANA. INDIANA. 

Balem Washington Salem, Washington Co. 

•M Llnscott, W. M. 18 J GM-f Linsoott, W. M. N 4 

MZ Naugle, John, 19 J MW Naugle, John, P 4 

•M Neal. John B., 14 F GM+ Neal, John B., J 2 

BZ Salem Bedford Stone Co. (see LoulsvlUe, SW Salem Beâford Stone Co. (see Loulsyllle, 

Ky.) Ky.) 

Note. W. M. Llnscott had been entirely out of the marble business for five 
years previous to July 7, 1895, on whlch date Naugle & Jackson had suc- 
ceeded John Naugle. John B. Neal is engaged in the harness business, not 
in the monumental, and his name appeared in the 1894 Crédit Ratings 
through error. (See Exhibit No. 1.) 

lOWA. lOWA. 

Decorah Wlnneshlek Deoorah, Winneshlek Co. 

*M Arsnson & Hokaasen GM+ Arenson & Hokd^sen 

Note. In the 1894 Crédit Ratings two clérical errors appeared in this flrm 
name, which should read Ameson & Kokaasen. (See Exhibit No. 2.) 
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CEEDIT RATINGS. BLTTE BOOK. 

lOWA— Contlnned. lOWA— Contlnued. 

Dyersville Dubuque DyersvlUe, Dubuque Co. 

•M McHogan, William, 16 B GM+ McHogan, William 

Note. By error In Crédit Ratlngs; it should hâve read MacHogan. (See 
Exhibit No. 3.) Same error In Blue Book. 

Des Moines Polk Des Moines, Polk (Co.) 

•M Des Moines (The) Marble & Mantle Co. GM4- Des Moines (The) Marble & Mantle Co. 

701 Locust Bt B 701 Locust St (Cap. paid in $33m) 

(Cap paid in t33m) 

Note. Through clérical error tbe word Mantel was misspelled in our 
Crédit Ratlngs for 1894, and the Blue B«ok contalns the same error. 

Missouri Valley Harrison Missouri Valley, Harrison Co. 

•M StarUng & BuUard 19 K (ÎM+ Starling & Bullard B 

Note. Through clérical error thle name appeared misspelled in the 1895 
Crédit Ratings, and the Blue Book contains the same misspelling. (See Ex- 
hibit No. 4.) 

Olweln Fayette Olweln, Fayette Co. 

•M Fayebrother, M. B. GM+ Fayebrother, M. B. 

Note. Two clérical errors appeared in this name in the 1894 Crédit Ratlngs, 
and same errors appear in the Blue Book. (See Exhibit No. 10.) 

KANSAS. KANSAS. 

Sallna Salina Sallna, Sallna Co. 

•M Johnson, James 17 F (îM-f- Johnson, James L 3 

Note. Through clérical error this name appeared misspelled In the 1894 
Crédit Ratings, and the same error appears in the Blue Book. (See Exhibit 
No. 5.) 

KENTDCKT KENTTJCKY. 

Augusta Bracken Augusta, Bracken Co. 

•M Hume, Albert W., GM-f- Hume, Albert W. 

Note. Through clérical error this name appeared misspelled In the 1894 
Crédit Ratlngs, and the same error appears in the Blue Book. (See Exhibit 
No. 6.) 

MAINE. MAINE. 

Knox Waldo Knox, Waldo Co. 

BQ Booth Bros. & Hurricane Isle Granité S^ Booth Bros. & Hurricane Isie Granité 

Co. (ino.) (See New York, N. Y.) Co. (Inc.) (See New York, N. Y.) 

Note. Through clérical error this concern was reported in the 1894 Crédit 
Ratings as BQ, which should read GQ, and the Blue Book contains the same 
error. 

MARYLAND. 

Baltimore. — Note. Wilkinson & Neville. Complainants neglected to insert 
(Street) after Moser, and respondents copy the error. 

MASSACHUSETTS. 

Chelsea. — Note. A. G. Whitoomb, 28 4th street, was inserted through clérical 
error, and they copy. (See Exhibit No. 7.) 

Lawrence. — Note; Thomas Lahey was, through error, inserted as engaged 
alone, and should hâve read Lahey & O'Donnell. (See Exhibit No. 8.) 

Quincy. — Note. Respondents insert street addresses only in such instances 
as they appeared In complainants' 1894 Crédit Ratlngs. 

MICHIGAN. 

Bay City.— i^ote. Beard & De Merrell should read Beard & De MerelL (See 
Exhibit No. 9.) 
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MINNESOTA. 

Stillwater.— Note. Through typographioal error P. M. Peterson (see St. Paul) 
appeared in complalnants' 3894 book, and should read P. N. Peterson. (See 
Exhibit No. 11.) 

Wàbasha. — ^Note. Frank Shenach was misspelled, through error, and should 
spell Shenack. 

Winona. — Note. Joseph Thrum should read Joseph Thrun, and respondents 
copy the error. 

MISSOURI. 

Kansas City. — ^Note. Respondents olassify Bandera Flagstone Co. as BQ, 
neglectlng to change the B. to S. 

NEBRASKA. 
York. — Note. J. N. KUdaw should read J. N. Kildow. 

NEW HAMPSHIRB. 

Goncord. — ^Note. The revision streets and numbers did not reach complain- 
ants in season for insertion in the 1894 édition of Crédit Ratings. Only two 
names appear provided wlth Street addreeses, and the Blue Book compares 
exact. John J. Tressider & Son were given as GQ in Crédit Ratings, through 
error, they notoperating a quarry, and respondents copy. 

Enfleld. — Note. Buckley & McCormick sold out to the Bnfleld Pink Granité 
Co. before Jan. 1, 1895. Wells & Flanders. Complainants use a catch name 
for the purpose of proving Infringements in case attempts are made. ïhe 
concern mentioned operate a saw mlll and deal in lumber. 

NEW JERSEY. 

Newarh. — ^Note. Louis Eengott should read Louis Kenngott. (See Exhibit 
No. 12.) 

Trenton. — ^Note. George R. Dobbs, through olerical error, was inserted as 
located at 863 Center street in the 1894 Crédit Ratings; his correct address 
belng 824 Center street. (See Exhibit No. 13.) 

NEW YORK. 

Lansingburg. — Note. Under this heading the name of John McQuide (see 
Troy) should appear, and through the error of complainants' printer it was 
transposed in the make-up of the 1894 Crédit Ratings, and appears under 
Troy, with address as Lanslngbarg, and respondents' book corresponds exact. 

Long Island City, SUssville. — Note. Eespondents' book compares exact as 
to trade classifications and the use of the crédit character L after the name 
of Roach & O'Donnell. L. with respondents, signifies "$1,500 to $2,500," and 
with complainants it signifies "C. O. D." 

New York City. — ^Note. Respondents reproduoe D after Booth Bros. & Hur- 
rlcane Granité Co., 60 Bank St. (inc), cap. paid in $250m. D with complain- 
ants signifies "very good." D with respondents signifies $75,000 to $100,000, 
which does not compare wlth the concern's capital paid in. 

OHIO. 

Hanovertown. — ^Note. This insertion was an error and should hâve read 
Hanoverton in Crédit Ratings, and the same error appears In the Blue Book. 

TENNESSEE. 
JBumboldt. — Note. A. W. Stehr should read A. H. Stehr. 

VERMONT. 

Barre. — Note. Respondents' book wUl be found an exact copy of the 1894 
Crédit Ratings. George Straitton was a clérical error, and should spell 
Straiton. (See Exhibit No. 14.) 

MontpePier. — Note. Complainants' printer, in making up the 1894 Crédit 
Ratings, wrongfully classifled the Langdon Granité Co. and Lynch & McMa- 
hon under Charles H. More & Co. Respondents' Blue Book shows the same 
error. 
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VIRGINIA. 

Charlottsville.— 'Note. L. W. Bowman should read L. M. Bowman. (See Ex- 
hlbit No. 16.) 

WISCONSIN. 

Houghton.—'NotB. Eespondents copy BQ Prentice (The) Brown Stone Co. 
Thls, in the Blue Book classification, would slgnify building quarry. 
Watertown. — Note. Joseph Walter shotild read James Walter. 

Ending with Wyomlng, respondents foUow complainants' classification in 
maklng up the Oanadian provinces, which is not alphabetical, as in othèr 
publications, but a style original with, and peculiar to, complainants. 

DAVID M, LADD. 

Sworn to February 6, 1896. 

AB^FtDAVITS FOR DEFENDANT. 

Affldavit of Edward P. Osnard. 

[Filed February 4, 1893.] 

On this third day of February, A. D. 1896, before me personally appeared 
Edward P. Oxnard, who, being by me duly sworn, déposes and says: 

That he Is one of the respondents in the above-entitled action; that he has 
been for the past thirteen years engagea In business with the North Ameri- 
can Mercantile Agency, having attorneys in most of the principal cities and 
towns of the United Statea and Canada; that in connection wich said business 
he has corne into contact with persons, firms, and corporations in varions 
mercantile and manufacturing Unes, and has had communication with large 
numbers of attorneys, in différent parts of the United States and Canada; 
that in connection with said work he also met large numbers of persons 
oigaged in the marble and granité business throughout Massachusetts, New 
Hampshire, and Vermont; that about eighteen months ago he began the 
préparation of a book of référence entitled "The Blue Book of the Marble and 
Granité Bxchange Mercantile Agency," and continued the same down to 
about the first of November, 1895, when the same was printed and issued; 
that in the préparation of said work he began with the states of Massachu- 
setts, New Hampshire, and Vermont; that the sources of information used 
by him, as more fuUy set ont below, were state and city direetorles which 
classify dealers under varlous heads showing the Unes of business In which 
they are engaged, among others the marble and granité business; the reports 
of attorneys in several places; the books of the flrm of Cook & Watkins of 
the city of Boston, large wholesale dealers in granité, stone, and marble, 
having dealings with persons and firms in various parts of the United States, 
upon whose books and correspondence the défendant and his son spent up- 
wards of two weeks; and the assistance of said flrm, and others in the same 
Une of business, in correcting and addiug to the sheets of his work which he 
submitted to them; and that, if any instances occur where errors and mis- 
prints appear in both complainants' and respondents' books, it is due to the 
fact that both hâve had access to the same direetorles, trade lists, and other 
sources of common information. 

The déponent further says that he has made a comparison between the 
work issued by him and the complainants' book on file in this court, and 
says that there is, and from necesslty must be, a similarity In the names 
of the granité and marble dealers In each city and town, inasmuch as the 
same dealers are referred to by each; that there is a similarity in the fact 
that the states are arranged alphabetically in both books, as in ail mer- 
cantile agency books and direetorles; that the books, however, upon com- 
parison, vary materially, in the names given, and in the foUowlng other 
partlculars: The respondents' book contains, after the name of each town 
and county, the name of an attorney, and the population of the town or 
city, and the name of the most prominent bank situated in the place, none 
of which are contained in complainants' book. "Then foUows a lïst of the 
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persons, flrms, and corporations engaged In the granité, stone, or marble 
business In such town or city. Thèse, from necessity, must be simllar In the 
two Works, as in many places there is but a single person or flrm in the place 
engaged in this industry, and in the majority of places only two. or three 
such firms, but, upon comparison of the two works, It will be seen that very 
many différences do occur; such, for Instance, as the omission of towns 
from the complainants' book which are glven in respondents', the omission 
of towns in respondents' book which are given in complainants', and the 
omission of the names of dealers in one which occur in the other. Référence 
is hereby made to the tables at the end of this déposition showlng différences 
in one state, namely, Pennsylvania, taken at random In the book. 

Opposite each name are letters indicating the Unes of work in which such 
persons or firms are engaged. Référence to the complainants' book shows 
that their list must hâve been prepared several years since, when firms were 
engaged only in a single Une, that of marble, granité, stone, or monumental 
work. The respondents' book correctly shows that a majority of firms 
throughout the country are now engaged in two, and even three, of thèse 
Unes. Opposite the name of each dealer appears in both works a rating. The 
key employed in one case is that of letters, and the other of figures, and 
the division into amounts represented by thèse letters and figures is some- 
what différent. In obtaining ratings the respondent has employed a variety 
of means. Through the attorneys in some of the states upon his list he has 
obtained ratings throughout the state, which were procured with the as- 
sistance of some leading marble or granité dealer in the principal city. In 
the state of JVfassachusetts, and many other states, he has received the 
assistance of a leading marble and granité house in Boston, which employs 
flve or six traveling salesmen, covering many of the Central, Western, and 
Southern states. This house had communication with dealers iu many 
parts of the United States, and the respondent and his son, Frederick P. 
Oxnard, spent upwards of two weeks in -going over the accounts of dealers in 
many parts of the United States, and examining the promptness of their 
payment, and ail of the ratings were submitted to this flrm for vérification 
and correction. The firm of granité dealers in Boston previously alluded to 
are members of the Manufacturers' & Wholesale Granité Dealers' Protective 
Association of New Bngland, which issues monthly a confidential list of 
dealers throughout the United States whose crédit is in any way impaired, 
or whose payment makes them liable to suspicion; and déponent is informed 
and believes that those lists, for a period of upward of a year, were used 
in correcting and verifying the standing of dealers throughout the country. 

Déponent further says that he did not hâve or use any copy of com- 
plainants' said book in the préparation or compilation of his work. He 
further says that the lists of dealers throughout the country are not the 
subject of copyright, and hâve been prlnted in numerous town, city, and 
state directories before the publication of complainants' book, and are com- 
mon property for the purpose of making any compilation, and that he has 
made use of such works in preparing his book. 

Déponent further says that neither he nor any agent of his has ever 
offered his said book for sums varying from flve to twenty-five dollars, but 
hâve leased the same for the uniform price of twenty-five dollars per year 
to persons subscribing therefor, and hâve offered to any person who had 
paid said subscription price an extra copy of the work, to be used by 
his tràvelers on the road, for an additional sum of from two to five dollars, 
according to the number of extra copies taken; but that, so far as he 
remembers, no second copy has been taken at said last-named priées. 

Déponent further says that he has never sold or offered for sale any copies 
of his said worli, and that he is informed ànd believes that the complainants 
have never sold or offered for sale any of his said books, but hâve uniformly 
leased the same to subscribers, according to the form of lease which ap- 
pears on the inside back cover of complainants' exhibit flled in this case, and 
that, at the expiration of each year, the book for that year is returned ta 
and taken up by complainants. 

EDWARD P, OXNABD. 

Swom to February 4, 1896. 
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ALLEGHBNY, PA. 



•M— 
BZ— 



•M 
•M 



■M— 
'M— 



Alston, A & Co. T«ry good 50 to 76M 
Beggs, Alexanâer & Son 
Walker Marbls Co. 
WlSBner, Henry 



not In 
not rated 
G M+ Walker Marble & Granits Co. 

SW Winasor, Henry • 



ALLENTOWN, PA. 



Harvrlck, Monroe B. 1 to$2000 
Schmeyer, A. W. & Co. {500. 



Inveatlgato Pay. 
Investigate Pay. 



ALLENTOWN, PA. 



Altoona, Blair 

Johnson W. W |500. 

Moffatt. Thomas B. & Co. $600 



■M— 
■M— 



'M— 



Black, John H. 
Knauss J. A. 

not in 

not Ir 



Falr. 



Altona, Blalr Co. 
Q M-(- Johnson W. W. Investlgate pay. 
G M+ Moftatt, Thomas E. & Co. 

Investlgate Pay. 
G M-f- Black, John H. Investlgate Pay 
G M+ Kausaa, J. A. 

Bolivar Pa. 

Haglock, John $600. 



BATH, PA. 

Relnhard Dan'l J. (Agt) 8 to $5M G M+ Kelnhard, Dan'l J. (Agt) 

Investlgate Pa>. 



• M— Miller, J. M. 



Not in 



•M— Becker, James W. $500. 



BEAKVILLB, PA. 

G M+ Mlllert J. M. 

BEAVBR FALLS, PA. 

aM+ Reefl A. B. 

BERLINSVILLB, PA. 

G M+ Becker, James W. Investlgate Pay. 



BERNVILLE, PA. 



' M— Teager, Henry & Co, $500. 
Not in 
Not in 



a M-f- Yeager, Henry & Co. 10 to $20M 
Bangor Pa. 
Kerler R. E. ' 



MZ — Hamsher, Henry F. 

• M— Hollenberg 0. B. $600. 
Not in 

M Z Wright Thomas S. 



BOWBRS' STATION, PA. 

M W Hansher, Henry F. 

BRADDOCK, PA. 

G M+ Hollenberg C. B. Investlgate Pay 
G M Shanahan & Valentine. 

BROWNSVILLE, PA. 

not in 



'M— 



CAMBRIDGEBORO, PA. 

Prompt Pay. 
Sherman & Root 10 to $20M G M-f Sherman & Root $5 to lOM 





Not in 
Not In 


Canton, Pa. 
G M-f Rouan, J. W. 


•M— 


Erb, George B. 


CARLISLE, PA. 

Not in 

CATASAUQUA, PA. 


• M- 


Berger, William A. 


GM+ Berger, William A. 
CHESTBR, PA. 


MZ 


Not in 
Ramsley, Wallace 
Cochranton, Pa. 


G M Cudllpp, J. H. 
M W Rawsley, Wallaca. 
Cochkanton, Pa. 



• M— McCUntock. William 



Not In 



Lupfer & Flicklnger 
Not in 
Not in 



DOWNINGTON, PA. 

G M-f McCIintock, William M. 

DU BOIS, PA. 

G M Krell, J. H. 

DUNCANNON, PA. 

Q M-f Dupfer & Flicklnger 

Edinboro Pa. 
G M Weber, James. 
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* M— Carey, George A. 
Not )n 



Not m 
Not m 
Not in 



GQ— Llghtner Nathanlel $1000. 
not in 



OZ— Empire Granité Go. 
not in 



• M— Keiper, Philip 5 to $10M 
not in 
not in 



OXNARD. 

EASTON, PA. 

G M+ Casey, George A. & Co. 
G M Prlce, W. D. 

ERIE, PA. 

G M Jenka C. W. 

Germanton, Pa. 
G M Smith S. D. 



GBTTYSBURG, PA. 



No rating. 
Miller Mrs. W. H. $250». 



HARRISBURG, PA. 



not In. 
Compton & Mettler. 



HAZELTON, PA. 



G M+ Kelper, Philip. Inveatlgate Pay 
M G- Thomas J. B. $2500. 
M G Thomas, WM. J. 



JERSEY SHORE, PA. 
• M— Felster, E. K. & Son. 8 to $BM no rating. 



not in 



not in 



• M— Daugherty J. B. 
not in 



M Z— Nau, John H. §1000. 
not in 



• M— Holllnsbury & Palmer 

• M— Wright Thomas S. 

Mauch Chunk Pa. 



B Q— McNeil, Benjamin 
• M— Coble, Henry U. 



not in 
• M— Rainey & Mesker 



LANCASTBR, PA. 

McClure, Bstate ot W. M. $10 to 20M 
(See Mrs. Christiana McClure, 

LAtROBE, PA. 

M Cr.+ McColly, B. B & Co, 

LEBANON, PA. 

G M+ Dougherty Geo. 
M G KleiBlr, Félix 

LITTLBSTOWN. PA. 

Inyestigate pay 
LOCK HAVBN, PA. 

M Cr.+ Peeling G. C. 

McKEESPORT. PA. 

M G Palmer O. M. 
not in 
not in 

MEADVILLB, PA. 

S Q McNell Benjamin & Co. ' 

MIDDLETOWN, PA. 

not in 

MILLERTON, PA. 

M G MoKlbbin, Wm. T. 



G M-|- Rainey Meeker 

MONONGAHELA, PA. 

Alexander & Co. 

NBFP"S, PA. 
• M— Schlosser, Frank 3 to $5000. no rating. 

NEW ALBXANDRIA, PA. 

SW Slight, A. H. 

NEW BRIQHTON. PA. 

G M+ Garver, A. H. 

NEW CASTLB, PA. 

G M+ Hart, John C. Inrestlgate pay 



not in 



BZ Sllgh, A. H, 
not in 



•M— Hart, John C. $1000. 

not in 
•M— Noll M. M. (Mrs.) 



•— Storb Théodore M. 



GM+ Hart, Wm. 
not in 

NEW HOLLAND, PA. 

G M+ Storb Théodore M & Soni. 
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'M— 



•M— 
• M— 
MB— 



• M— 
GM— 
•M— 
WM— 

• M— 
MZ— 
*M— 
QM— 
•M— 
•M— 
•M— 

• M— 
«M— 
•M— 



•M— 
G— 



OXNARD. 

NEW OXFORD. 

M W Lough E. G. 

NORRISTOWN, PA. 
Smith George W. 5 to 110,000. G M+ Smith George W. Investiêate pay. 

OXFORD, PA. 

Jones, George E. $2 to $3000 G M-|- Jones, George S. no rating. 

PHILADBLPHIA, PA. 



M Z— Louob E. G. 



■M- 



Arnalz & Bums 
Ashmore, James J. 
Ashton John S. 
Atklnson & Myhlertz 



not in 
G M-|- Ashmore James 
G M-J- Ashton, John S. & Co. 
W S Atkinson & Myhlertz (Dissolved) 



PHILADELAHIA, PA. 



Burlce, Catherine 

Connor, James 

Gallagher & Feusht 

Freedly J. K. & Soni 

Gessler. John M. 

Graham Walter 

Kornbau, Daniel 

Miller, Christian 

Mount Waldo Granité Works 

O'Brlen J. J. & Co. 

Pierce, John S. 

Schmucker, Lewis O. 

Schroeder, Chas. F. 6 to JIO.OOO 

Ulery Conrad 

not in 

not In 
Yeager, John M. 
Toung, Thomas $20,000. 



G M+ Burke, Catherine & Co. 

not In 

not in 
X M Freedly Wm. G. . 

G M+ Gessler, John M. (estate) 

not In 

not in 

not in 

not in 

not in 
G M-(- Pierce, John S & Co. 

not in 
Moderato pay. Capital not stated 

not in 
G M Waterhouse, W. 
G M+ Whltaker, John W. 
G M+ Weager, John M. 
G Young, Thomas $5,000. 



• M— Cooper, J. A. $1000 



not in 
B Q— Park & Park 60 to $75.000 



not In 

• M— Reifsnyder & Storb 

• M— Laubenstein I,evi $3 to 6000 



PHILLIPSBTJRGH, PA. 

G M-f- Cooper, J. A. no capital. 

PITTSBUEGH, PA. 

M G+ Itzel & Co. 

S Q Park & Park no rating 

PITTSTON, PA. 

Barber, S. J. 

POTTSTOWN, PA. 

G M+ Strob Horace 

POTTSVILLB, PA. 

G M+ Laubenstein, LeTi Inrestlgate Pay 



(No capital) 



READING, PA. 



•M— 
WM— 



Bressler F. F. $2 to 80O0 Fair. 
Getz'g, H. S., Sons 160 to $200,000. 
Hlgh. 



G M+ Bressler F. F. Investlgate Pay 
not rated. 



not in 



REYNOLDSVILLB, PA. 

Seeley & Alezan^er, 
SALTSBURGH, PA, 





not In 
Sciota Pa. 


G M-f- Bebk, R. J. 
Scotla Pa. 

STRAUSSTOWN. PA. 


•M— 


not in 
Daugherty Mary A. 


Q M Miller, L. L. or S. R. 
not in 
UNION CITY. PA. 




not In 


Ezra Cooper 
WAYNBSBORO, PA. 


•M— 


Forhes, J. N. Nothlng. 


G M+ Forbes, J. N. $2500. 
WAYNESBURG, PA. 


•M— 


Spragg, jilza 
not In 
not In 


G M-l- Spragg Ellza 

West Plttston, Pa. 
M G Barber, S. J. 
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WILKBS BARRE, PA. 
not m G M+ O'Neil. P. 3. 

WORTHINGTON, PA. 

• M— Oalser, O. J. & Co. S to $5000. no ratlng. 

YORK, PA. 

• M— Doyle, David B. 3 to Î5000. G M+ Doyle David B. InTestIgate pay. (N» 

capital) 
M — Lauoks, G. W 5 to $10,000 M G Laucks G. W. no ratlng. 

• M— Miller Henry H. not In. 

Affldavlt of Reed O. Oxnard. 

[FUed February 8, 18U6.] 

United States of America, District of Massachusetts. 

On thls seventh day of February, 1896, personally appeared before me 
Reed O. ôxnard, and, being by me first duiy sworn, déposes and says, tliat he 
Is a résident of Medford, in tljis district, and a son of respondent Edward P. 
Oxnard; that at the request of said respondent he made a comparison of 
the lists of stone dealers in Massachusetts, as given in the respondents* 
book complained of and the complainants' booli deposited in the clerk's office 
of this court, and he annexes hereto the said comparison in his handwriting, 
made in parallel columns, showing the wide différences between the two 
books; that he bas further made a comparison between complainants' book 
and respondents' book as to the states of Wisconsin, Virginia, and West 
Virginia, and flnds very substantial différences, being quite as great as 
those in the list annexed to his affidavit and to that of the said Edward P. 
Oxnard, but he has not had the time and opportunity to make the same writ- 
ten statement in parallel columns to annex hereto; that his attention haa 
been called to the statement in the affldavlts heretofore filed in this case on 
behalf of the complainants, to the effect that at least eight thousand changes 
occur between various éditions of the complainants' work; and in view of 
thelr allégation that the complainants' and respondents' books are identical, 
he has made a count of the dealers contained In respondents' book, and finda 
the total number of persons, flrms, and corporations reported there as deal- 
Ing in the various kinds of stone as 7,676; that he has not had an oppor- 
tunity to make an accurate count of the names contained in complainants* 
book, but has made a careful eatimate thereof, and in his belief said book 
does not contain over eight thousand names. Déponent further says that 
he has seen and examined the United States Directory of the Marble, Granité 
and Stone Dealers and Workers, published by J. S. Clark & Company, of 
Louisville, Ky., which is referred to in the affidavit of Seward W. Jones 
filed herewlth, and he deposits herewith a copy of said book, identifled by his 
initiais, for référence in this case. The déponent further says, with réf- 
érence to the complainants' statements in their affldavlts that thelr ar- 
rangement of the British provinces is peculiar to their book, that the said 
arrangement in complainants' book is substantially identical with that in said 
Olark's Directory heretofore referred to. 

REED O. OXNARD. 

Sworn to. 

MASSACHUSETTS. 

LADD & HUNT. OXNARD, 

Annisquam Mass. not In 

Ashley Falls not In 

Bay View Mass not In 

BOSTON, MASS. 

G Q— Blue HIU Granité Co not in 

G Q— Braintree Granité Co (Ino) G Q Braintree Granité Co. (Ino) 

No. 7 Exchange Place. No. 28 State St. 

M— Butler, Philllp H & Co Good M Butler, PhilUp H & Co Inveatigate 

5 to $10M Pay. 

B-f Cambridge Stone Co not in 
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BOSTON, MASS.— ContiDned. 



• M— Camfll E & Son 

B Z — Carew Freestone Co 
B Cleveland (The) Stone Co 

No. 166 Devonshlre St. 
W G— Cook & Watklns No. 120 Boylston St 

(See Barre Vt.) 
B— Cuddiliy John J. 

Ko. 562 Albany St. 
O— Donohoe. M. J. 
G M— Evans. R. A. & Sons 3 lo $5000 

• M — Grasser. Paul 

A'o. 1045 Tremont 
G Q— Jones, S. O. 

Merldlan St. bridge 
Joyce, John 
King, George 0. 

No. 18 Swett St. 
Libby, Albert A. & Co 

No. 116 Swett St. 
Magner, David 

$2 to 3000 
Meany, Edward F. & Co 

75 to $100m 
Mulrey, T. D. 60 to $75M 
Muirey, Patrlcl? (estate) 

1208 Harrison Ave. 
New Brunswick Freestone Co. 

No. 4 Pimberttm. Sq (Inc) 

• M Z — Robinson, George H. 

No. 86 Camhridgt SI. 
W G — Rockport Granité Co. 

No. 27 Kilbi/ St. 
Stillwell & Schaeffler 
Sullivan Wm J. 

No. 59 Swett St. 

• M— Tempest J. P. 

No. 146 Bowdoin St. 
not In 



GB— 
G— 



HQ 
•M— 



BZ 



•M 
•M— 



BZ- 



BZ— 
BZ— 



G M— Walker, Avard L & Co 
No, 149 Portland 



not in 

Brighton Mass 
not in 
not in 



M G — McDonald Alexander £ Son 50 to 

$75,000 
• M— McNamee. John & Sons 2 to Î3000 



G M+ Camfll, E & Son 

S W Joseph Carew Freestone & Marble 

S Cleveland (The) Stone Co. 

No. 31 Sleeper St. 
XG Cook AWalkiDS No. 122 Boylston St 

(See Barre Vt. & Quincy Mass) 
S Cuddlhy, John J. 

Ao. 166 Dmrtmhlre Su <Scl7 OtisSL 
Donahoe, M. J. 
no capital Investlgate Pay 
G M+ Grasser, Paul 

Ao. S8 BumeU St. 
G Q Jones S. O. 

No. 479 Meridian St. B. B, 
not in 
G. King. George 0. 
Woolson St. 
B G Libby, Albert A. & Co. 

Pavers, No. 28 School St 

no ratlng. 
S Meany, Edward F. & Co 

no raîing 
G M -- Mulrey, T. D. no ratiiig 
G M+ Mulrey, Patrick (estate) 

No. 84 Vernon St. 
S W New Brunswick Freestone Co. 

Ao. 27 Pemheiion Sqr. (Inc) 
M W Robinson, George H. 

No. 86 Cambridge St. Owxktlan. 
X G Rockport Granité Co 
Ao. 31 State St. 
not in 
8 W Sullivan Wm J. 

No. 123 Swett St. 
G M+ Tempest J. P. 

No. 1291 Dorchester Avo. 
SW Valentlne & Stillwell 

No. 47 Swett St 
G M Walker, Avard L. & Co 
Forest Hills. 



BAST BRAINTREE. 



WM 
MQ+ 


Kelloway, 

not in 
Breakorth. 
Jenks, A. 


Henry 

Parsons 
B. 


B, MASS. 






not rated 
no ratlng 





G Z— Doherty, Hugh 2 to 53,000 
M G Horgan. John J. 45 Main et 



CAMBRIDGBPORT, MASS, 
MG 



no ratlng 
Horgan, John J. 53 Main a(. 



BAST CAMBRIDGE, MASS. 



not In 



• M Harrington John & Son 
Gore's Wharf, 3d St 
Q Z— Sweatt Gould & Paria- 



Conn. Steam Stone Co. (Freestone) 

No. 64 First St 
G M4- Harrington John & Son 

Ayers Wharf, No. 320 3d St 
GW Sweatt & Gould 



B Z Lawrence, John 2 to J3,000 

Cataumet Mass 



CANTON, MASS, 



no rating 
not in 



CHBLSBA, MASS. 
O Q— Davis, D. C & Son 3 to $5000 good no rating 



not in 
• M— Rogers D. A. 180 Hlgh st 

East Lee Mass 

Bast Long Meadow Masa 

East Mansâeld Mass 



CLINTON, 


, MASS 






MG 


Gibson Qeo. 
not in 
not in 
not in 
not in 
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ESSEX. 




not In G M Stover & Co 




BVERBTT, MASS. 


MZ- 


•WMtooml) A. G. not In 




FALL RIVER, MASS. 


?5r 


BeatUe, William 50 to 75M not rated 
Dnvkin &. Co tlOOO- Q M+ Hurkin. P. J- no raUng 

not In , M G FIsh, P. S. 

Dot In G M Lawson F. M 




GARDNER, MASS. 




not In M G Keenan & Gerry 
GranltevIUe Macs not In 




GREAT BARRINGTON, MASS. 




not In G M+ Lux M. 




HOUSATONIC, MASS. 


•M 


Bro-wn F E) not In 




HARWICH, MASS. 


• M— 


Croaby, Henry T. S to $6,000 not rated 



M G— Cummings, F. G. k Co 



not in 



not In 
not In 
not In 



not In 
not In 
not In 
not In 



not in 



M G Weeks, Cummings ft Co. 

HOLYOKB, MASS. 

S Delaney Bros First class pay U00,000 

to $300,000 
S Mead, I. 

S Polvln & Shearer 

S McComm Walter 

HYANNIS, MASS. 

G M Nlckerson, Thos. W. 

Hyde Park Mass 
M G Klng, Geo. G 

Hyde Park Marble and Oranlte 

Works 



LAWRENCE. 



MASS. 

Bostre & Co 



♦M— 



BZ- 



'M— 
'M— 



Grosa Bros 100 to $150.000 
Long Meadow Mass 



not In 
not in 
not In 



Blethen, Curry & Co. 
not in 
not In 



LEB. MASS. 



LOWELL, MASS. 



not rated 
not In 



LTNN, 



GW 
G W 
GM+ 

MASS. 
S W 
GW 
GW 



Anderson John 
DllUngham Fred 
Gumb Bros 



Blenthen, Curry & Oo 
Blenton S. P. 
Sampson John 



MALDBN, MASS. 

Malden Marble & Granité Works 
Scott & HUdebrand 



not in 
not In 



not in 



not In 



not In 



• M Crowley D. J. 



M G— Andrus, i>. O. 



MILFORD, MASS. 

G M Falr C. L. 

BAST MILTON, MASS. 

G+ Sullivan, John 

NEW BBDFORD, MASS. 

G M Dawson. Amoi 

NORTH ADAMS, MASS. 

G M+ Crowley, D. J. 

PITTSPIELD, MASS. 

not In 



Sold oui 
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PLYMOUTH, MASS. 



* 


Clark, Robert not In 




QUINCY, MASS. 




not in G W Adrlan H. W. 




not in G W Abram, James, W. 


GQ- 


Carr, E. F. & Co. not in 




SO. QUINCY, MASS. 


GZ. 


Burke & Keefe not In 


QZ— 


Cook M. E & Co 2 to $3,000 G W Cook M. E. & Co. 




not in Cook & Watklns ( 


GZ— 


LlUicrap Bros not in 


G*— 


McDonneil BroB 10 to J20,000 no rating 


• G 


McDonnell & Kelley 3 to (5000 not rated 


GZ- 


Norfolk Granita Co. (ses Burke & 




O'Keete) not in 


G— 


Restelll & Kelley not in 


GZ— 


Turner R. B. not tn 



10 to $20,000 



WEST QTJHJCY, MASS. 



GZ 

* Q- 

• G— 
GZ— 



• G Ayers. A. W. & Son 50 to $76M 
G Z— FuUer, P. Wesley 3 to $5M 
Heu88, John Moderate Pay 
Hevahan, James & Son 
Monahan & Breen 
Quinn, Robert, K 

not In 
' not in 



not In 
not In 



not in 
not in 



B Z— James, William 
B Q Lawler, Edward A. 
not In 



• M— Jackson, Wm. H. 

• M Kinney & Godtrey (See 

not In 

• M— Brown, F. B. 



• M— Briggs Richard 
not In 



not in 
not in 
• M— Nugent & O'TooI» 
not in 
not in 
not In 



not rated 
no capital 
5 to $10.000 
G-J- Hevehan, James & Son 
not in 
not in 
Royalston Mass 

Royalston Granité Co (sea Edward 
D. Reed) 

EOCKPORT, MASS. 

G Q Rockport Granité Co (cap. pald in 

$200M) 
G Q Watt, T. N & Son 

SALEM, MASS. 

G O'Rouke Bros. 

G M+ North Bridge Granité Works No. 73 
North St cor Bridge 

SPRINGFIBLD, MASS. 

S W James, William (Estate) 

not In 
S Q Marra, John 

TAUNTON, MASS. 

G M+ Jackson, Wm. H. Mr». 

WARB, MASS. 
Northampton) G M+ Godfrey, W. F. 

WESTFIBLD, MASS. 

M G Westfleld M. & G. Co, 

WEST STOCKBRIDGE, MASS. 

not 

WOBURN, MASS. 

not in 
M G Hern, John J. 

WORCESTER, MASS. 

O M Adamson Johnson 

Davis Bros 
not In 

Austin O'Toole 
G M + Nugent, John F. 
O M Wilson Martin 
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Among otlier proofs filed by défendant was an aiBdavit by one 
Seward W. Jones to tbe efifect that one of the complainants had 
called upon him to solicit a subscription to their book, and that, 
in the ensuing conversation, said complainant had stated that the 
book of complainants was compiled from a directory of marble and 
granité dealers in the United States, published by J. S. Olark & 
Oo., of Louisville, Ky., which book défendants made part of their 
évidence. This statement was denied by an affldavit in reply, and, 
in order further to show that complainants' book was not compiled 
from Clark & Co.'s directory, as well as to show that defendant's 
book was taken from that of complainants, complainants' attorney 
in his brief, exhibited the following table of comparisons between 
the three compilations-: 



CLARK'S DIRECTORY. 

H. H. Blakelr, Birmingham, 
T. H. Holt, •• 

S. J. Evans, Calera. 
J. H'immel, Decatur, 

Qeo. Kenney, Opellka, 
J. M. Montgomery, Selma, 
II. Taylor, Talladega, 



NOTB. No tourna or names. 



CREDIT RATINQS 1894. 
ALABAMA. 

Birmingham jFtferson. 
Alabama Marble & Stone Co. 

(cap. Pald in $12,300) 
Blrmlnghaca Marble Works. 

(see Thos. H. HoW 
Holt, Thos. H. 
Calera, Shelby 
Evans, Samuel J., 
Decatur Morgan 
Hummel, J. 
Stewart, W. P. 
Opellka Lee 
Klnney, Geo. 
Selma Dallas 
Montgomery, J, N. & Son, 
Talladega Tallaflega 
Taylor, Lafayette, 

ARIZONA. 

Flagtaff Yavapal 
Arizona Sandstone Co. 

(see Los Angeles. Cal.) 
Engllsh & Fadgham 
Phœnlx Maricopa 
BUss & Llgler 
Cohlse Marble & Onyx Co. 
Gregory, J. M. 
Phœnlx Marble & Stone Co. 

(cap. $50m) 
Presoott Yavapal 
Malr, Jacob, 
Tombstone Cochlse 
Rltter & Taylor 



BLUE BOOK. 



Birmingham, Jefferson Co. 
Alabama Marble Stone & Co. 

(Cap. paid in |12,300) 
Birmingham Marble Works. 

(see Thos. H. Holt) 
Holt, Thos. H. 
Calera, Shelby Co. 
Evans, Samuel J. 
Decatur, Morgan Co. 
Hummel, J. 
Stewart, W. P. 
Opelika, Lee Co. 
Klnney, Geo. 
Selma, Dallas Co. 
Montgomery, J. N. & Son. 
Talladega, Talladega Co. 
Taylor, Lafayette, 



Flagstatr, Yavapal Co. 
Arizona Sandstone Co. 

(see Los Angeles, Cal.) 
Engllsh & Padgham. 
Phœnlx, Maricopa Co. 
BUss & Ligier. 
Cohlse Marble & Onyx Co. 
Gregory, J. M. 
Phœnlx Marble & Stone Co. 

(cap. $BOm) 
Presoott, Yavapal Co. 
Malr, Jocob, 
Tombstone, Cochlse Co. 
Rltter & Taylor. 



John Naugle, Salem, 
W. M. Linscott & Co. 



INDIANA. 

Salem Washington 
Linscott, W. M. 
Naugle. John, 



Salem, Washington Co. 
Linscott, W. M. 
Naugle, John, 



John A. Starlln, Missouri 
Valley, 



James Johnston, Ballna, 



lOWA. 
Missouri Valley Harrlson 
Starllng & BuUard 

KANSAS. 

Sallna Salina 
Johnson, James, 



Missouri Valley, Harrlaon 

Co. 
Starllng & Bullard 



Sallna, Sallna Co. 
Johnson, James, 



P. N. Peterson, StlUwater, 
Thurn & Ce, Wlnona. 



MINNESOTA. 

Stlllwater Washington 
Peterson, P. M. 
(see St. Paul) 
Wlnona Wlnona 
Thrum, Joseph. 



Stlllwater, Washington Oo. 
Peterson, P. M. 
(see St. Paul) 
Wlnona, Wlnona Co, 
Thrum, Joseph, 
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CLAHK'S DIRBCTORT. CREDIT RATINGS ISM. BLUB BOOK. 

■ NBBRASKA. 

York York York, York Co. 

David & Klldow, York. Klldaw, J. N. Klldaw, J. N. 

NEW HAMPSHIRB, 

Enfield Grafton Enfleld, Grafton Co. 

G. P. Andrews, Enfleld, Buokley & McCormlck Buckley & McCormlok 

D. L. Tilton, " Wells & Flanders Wells & Flanders 

OHIO. 
Hanovertown Columblana Hanovertown, Columblana 

Co. 
Sam'l Jackson. Hanoverton, Jackson, Samuel, Jackson, Samuel. 

The affidavlt of Reed O. Oxnard (page 49 of the record) states that the 
arrangement In the Crédit Katings of the British provinces is substantlally 
Identical with that of sald Olark's Directory. A comparison of the exhihits In 
this case show the foUowing as the arrangement of four of the same in the 
three books: 

OLARK'S DIRBCTORT. CREDIT RATINGS. BLUB BOCK. 

Brltlsh Columbia. Newfoundland. Newtoundland. 

Manltoba. Prince Edward Island. Prince Edward Island. 

New Poundland. Manitoba. Manitoba. 

Prince Edward IslanO. British Columbia. Brltlsh Columbia. 

Albert P. Worthen, for complainants. 
Elder, Wait & Whitman, for défendant 

PTJTNAM, Circuit Judge. The complainants hâve published an- 
nually for several years a book of crédit ratings of the marble, 
granité, and stone dealeçs of the United States and Canada, The 
volume on which this bill was brought is that of 1894, which the 
case shows was delivered to 179 subscribers, the complainants re- 
ceiving therefor |5,«30. The stipulations between the complainants 
and subscribers on which the books were issued were that the book 
delivered to each subscriber was a loan, and was not sold; and 
that, if any copy was found in any other hands than those entitled 
to use it by permission of the complainants, the publishers might 
take possession of it, and thus ail rights to its use by the subscriber 
would be annulled. The bill complains of infringement, and the 
présent issue comes on an application for an interlocutory injunc- 
tion. 

The respondent claims that on its face the bill is demurrable, and 
that, on this hearing, he is entitled to the advantage of ail the ques- 
tions which could be raised on demurrer. We are disposed to yield 
that proposition, because, certainly, the court will not grant an in- 
terlocutory injunction on the face of a bill which it sees clearly could 
not be sustained on demun-er. The respondent, however, maies but 
one proposition which can properly be called a "proposition of law." 
He claims that, by reason of the spécial restriction on the use of the 
book to which we hâve referred, there never has been a publication, 
and that, therefore, the rights of the complainants are at common 
law, and not under the sta tûtes, so that this court has no jurisdic- 
tion of this suit, both parties being citizens of Massachusetts. It 
should be said in this connection that, while the nature of the use 
of the complainants' book was sought to be limited in the manner 
which we bave explained, there was no limit placed by the com- 
plainants on the extent or number of persons to whom the book 
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might be distributed under the conditions which they had pro- 
vided. Though adapted specially for persons engagea in the trades 
of which we hâve spoken, yet even thèse are indeflnite in number, 
and there is no évidence that the circulation was intended to be 
limited to them. In any view, it might be difflcult to sustain this 
proposition, because, as the statute now stands, an author is com- 
pelied to complète his title to his copyright before publication, so 
there is at least one point of time, although it may be a very minute 
one, when the author, who has entitled himself to a copyright, is 
also entitled to look to the statutes of the United States for protec- 
tion, notwithstanding he has not published. Indeed, it may well be 
questioned virhethër the mère fact that one has not published, and 
the consequential fact that he has a remedy at common law, deprive 
him of a concurrent remedy under the statute in the event that he 
has complied with ail its requirements for obtaining a fédéral copy- 
right. HoTvever, we do not rest the case on this point, because we 
are satisâed that there has been a publication. 

The respondent cites on this point Scrut. Copyr. § 106, and relies 
on the well-known cases in each of which there was a private circu- 
lation of manuscripts, or of printed books, and yet it was held that 
the common-law right of the several authors was preserved. Scrut- 
ton on Copyright is far from précise on this topic, and it cannot 
be ascertained from what the author says that he intended to lay 
down a rule which meets the présent case. « The instances where the 
private circulation of manuscripts and printed books has been held 
not to amount to publication are so essentially différent from the 
case in hand that we need not delay to point ont the distinctions. 
Neither party has referred us to any décision covering this proposi- 
tion which we regard as of authority in this court. Coppinger on 
Copyright (3d Ed.) lays down rules at least partially, if not wholly, 
defining publication within the meaning of the copyright statutes, 
which we think are more accurate than the expressions cited by the 
respondent from Scrutton. On page 117, in distinguishing the ef- 
fect of a private and gratuitous circulation among friends, he says: 
"The distinction is in the limit of the circulation. If limited to 
friends and acquaintances, it would not be a publication; but if 
gênerai, and not so limited, it would be." Again, on page 119, he 
says: "To constitute publication, it is necessary that the work shall 
be exposed for sale or offered gratuitously to the gênerai public, so 
that any person may hâve an opportunity of enjoying that for which 
the copyright is intended to be secured." It is to be noticed that in 
this last citation the îearned author expressly refrains from limiting 
the method of disposing of the publication to that of sale, and 
enumerates no éléments necessary to constitute publication beyond 
those which exist in the case at bar. In Callaghan v. Myers, 128 
U. S. 617, 646, 656, 9 Sup. Ct. 177, it appeared that, under "the stat- 
utes of the state, the reporter of décisions, who claimed the copy- 
right in that case, was required to supply to the secretary of state 
a certain number of copies for purposes expressly provided by law. 
The suprême court held such delivery to constitute publication, un- 
der the copyright statutes, although it did not appear that any copies 
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had been distributed from thé secretary's office. This case, at least, 
goes so far as to hold that the mère fact that the delivery ol copies 
of a book was under spécial limitations would not prevent the de- 
livery from constituting a publication, proTided tlie delivery insured 
that the public, or an indefinite portion of it, should, without further 
action on the part of the author, hâve access to it. 

We know of no recognized practice under the copyright law which 
would enable the respondent to base upon it any gênerai rule such 
as is claimed by Mm in this case. The déterminations of various 
courts that, under some circumstances, the delivery of lectures, or 
the représentation of plays, to such of the public as may attend, do 
not constitute publication, must be regarded as rather of an in- 
cidental character, arising undoubtedly to some extent from tender- 
ness for authors, and not establishing any gênerai rule. So far as 
concerns the interests of the public and the gênerai policy of the 
copyright statutes, this case stands in ail respects practically the 
same as though the complainants' publication had been sold by un- 
restricted titles; and there is no substantial reason why, if the com- 
plainants had not obtained copyrights, they should now be pro- 
tected against infringers. 

The respondent raises three issues of fact: First, whether the 
case shows that the advance copies were seasonably deposited in 
the mail for the purposes of the copyright statute; second, whether 
the complainants' work was of an original character, and otherwise 
of such character as might be copyrighted; and, third, whether there 
was infringement. 

The flrst issue of fact involves a question not of substantial merit ; 
and as it is beyond doubt that the complainants did forward advance 
copies so early that the respondent could not possibly be prejudiced 
by any alleged delay, the court ought not to require on this point 
any very direct vvoot. It is satisfied that the balance of probabili- 
ties, as shown by the évidence, is in f avor of the complainants. 

On the second issue, the work of the complainants was, of course, 
mainly in the nature of compilation, which they claim to hâve ef- 
fected partly by interviews with gentlemen in the trade, but more 
largely by correspondence with attorneys and gentlemen of the 
trade at various points throughout the United States and Canada. 
It is well settled that compilations of this character are protected 
by the copyright statutes, even when they involve only industry, 
and no such degree of originality as is expected from authors of 
repute. Indeed, the quality and grade of original work required 
by the courts under the copyright statutes are very moderato. This 
is explained in Callaghan v. Myers, already referred to, 128 U, S. 
617, 659, 660, 9 Sup. Ct. 177; and other late décisions of an inter- 
esting character in the same direction are Lamb v. Evans [1893] 1 
Ch. 218, which was a case of a mère trade directory with a classifi- 
cation of advertisements, and Leslie v. Young [1894] App. Cas. 335, 
which was a case of a pamphlet containing information concern- 
ing railroad train service in a particular locality. We are satisfied 
that, on this point, the complainants make out a clear case, so far 
as the évidence now stands. 
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As to the tiiird issue, on the matter of infringement, we are also 
eatisfled that the complainants hâve made out a very striking and 
strong case on the proofs as they now stand, notwithstanding the 
sworn déniai of the respondent. The évidence bearing on that propo- 
sition is very much of the character described by the suprême court 
in Callaghan v. Myers, ubi supra, at pages 660, 661, 662, 128 U. S., 
and page 177, 9 Sup. Ot., with some additional peculiarities afford- 
ing inferences which are quite irrésistible. We deem it proper, on 
thèse propositions of fact, not to state our views at length, because 
the same questions may corne before us hereafter on final hearing, 
with additional proofs which may require a révision of our présent 
findings. It is suificient to say that, as the case now stands, on ail 
thèse issues of fact, the proofs are quite as strong and convincing as 
are ordinarily required by the most careful judges in order to estab- 
lish a right to an interlocutory injunction. Where so large a propor- 
tion of a copyrighted book is plagiarized as in the case at bar, no 
discussion is needed, in response to the proposition of the respondent 
that there was work done by him which was additional, as well as 
in the Une of corrections. If any was necessary, it would be sufû- 
■cient to refer again to Callaghan v. Myers, ubi supra, at pages 660, 
661, 662, 128 U. S., and page 177, 9 Sup. Ct., and Leslie v. Young 
[1894] App. Cas. 335, 342, already cited. The facts thus relied on by 
the respondent, even if established, are too disproportionate to di- 
rectly affect the case in any substantial matter, or to hâve weight 
as matter of évidence to affect it indirectly. 

A partial, if not a complète, définition of the instances in which a 
court of equity will interfère because the threatened injury by a 
wrongful act will be irréparable, found in Parker v. Woollen Co., 2 
Black, 545, 551, covers cases "where the loss of health, the loss of 
trade, the destruction of the means of subsistence, or the ruin of 
the property must ensue." The reasons for équitable interférence in 
patent, trade-mark, and copyright cases are brought within this défi- 
nition by the words, "the loss of trade." This, for reasons easily un- 
derstood, involves injuries which it is impossible to compute by any 
rule of the law, or any practical rule whatever, or even to ascertain. 
Unless there is this spécial ground for équitable relief by injunction, 
a bill for that purpose will not lie even in patent cases. Belknap v. 
Schild, 161 U. S. 10, 26, 16 Sup. Ct. 443. Wherever equity has ju- 
risdiction to grant an injunction by final decree, it has, of course, 
jurisdiction to grant interlocutory injunctions, though there are ad- 
ditional conditions of a peculiar character under which injunctions 
of an interlocutory nature may be granted, even though final relief 
is not asked for. The real basis of interlocutory injunctions is the 
maintenance of the status quo, as was pointed out by Judge Goff, 
speaking for the circuit court of appeals for the Fourth circuit, in 
Buskirk v. King, 18 C. C, A. 418, 72 Fed. 22, 25. When the resuit is 
simply to préserve the status quo, it may well be said, as was stated 
in the case cited, that, on an application therefor, the complainant 
"is not required to make out such a case as will entitle him to a de- 
cree in his favor on final hearing, and it sometimes happens that he 
ultimately fails to secure the relief asked for, while, nevertheless, 
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the granting of the preliminary injunction was eminently proper." 
To the same effect is Jensen v. Norton (decided by the circuit court 
of appeals for the Ninth circuit) 12 G. 0. A. 608, 64 Fed. 662, 664. 
The difiQculty in applying this rule, however, to patent, trade-mark, 
and copyright cases is that, with them, interlocutory injunctions do 
not ordinar-ily préserve the status quo. On the other hand, as it 
might happen in the case at bar, they sometimes operate to suspend 
temporarily the entire establishment or business of the respondent, 
and sometimes to so break them up as to resuit in permanent de- 
struction. Therefore, in cases of this character, it has not ordinarily 
been sufficient merely to bring a complainant within the rules stated 
by Judge Goff, but, in addition thereto, the court ordinarily looks, 
for support of the complainant's case, either in long acquiescence by 
the public, or in some prior adjudication, or in some other spécial 
matter. Philadelphia Trust, Safe-Deposit & Ins. Co. v. Edison Elec- 
tric Light Co. (decided by the circuit court of appeals for the Third 
circuit) 13 C. C. A. 40, 65 Fed. 551, 553. When, however, the case 
is so clear and strong as presented hère, the complainant is usually 
entitled to the help of the court pending litigation, and usually he 
obtains that assistance by the way of an injunction. 

But the law vests in no other individual holding an offlcial posi- 
tion, whether executive, législative, or judicial, a power more ex- 
tensive, and more capable of evil, as well as of good, without de- 
flned rules either as to the law or the facts, than that which a single 
judge is so often asked to exercise in the manner asked in the case at 
bar. In view of this fact, and, further, in view of the varying and 
inconsistent expressions in relation to the proper occasions for ex- 
ercising this power, the only true saf ety is in saying that a tem- 
porary injunction ought never to be granted in a case of new im- 
pression like this at bar, if it be possible to effectuate justice in any 
other way. The fact that the act establishing the circuit courts of 
appeals has somewhat relieved the anxiety of the courts of the ârst 
instance, asked to grant interlocutory injunctions, by giving a sum- 
mary appeal, does not change our duty in thèse particulars. The 
care which judges and courts should exercise in using this summary 
power was suggested in the concluding expressions of the suprême 
court in Barnard v. Gibson, 7 How. 650, 658, expressions revived by 
the circuit court of appeals for the First circuit in Marden v. Manu- 
facturing Co., 15 C. C. A. 26, 67 Fed. 809, 813. This was further 
illustrated in this court in an opinion passed down February 2, 
1895, in Machine Co. v. Abbott, in the following language: 

"The Injunction pendente llte will be allowed; but rule 22 of this court 
must be accepted as an Indication that the judges in this circuit hâve agreed 
to support, In ail respects, the policy of the seventh section of the act estab- 
lishing the circuit court of appeals, so far as practicable to do so, and to 
avoid elosing the business of any défendant in a bill in equity by an inter- 
locutory injunction, whenever an appeal is taken and a supersedeas bond may 
be allowed, except in peculiar cases where justice clearly requires otherwise. 
Eut for this, a single judge, sitting in the circuit court, might, under some 
circumstances, do as much mischlef as though no appeal had been provided 
for by the seventh section referred to." 

The case fails to impress the court with the necessity of granting 
the complainants, for their protection, an unconditional interlocutory 
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order. The respondent is not cliarged with attempting in any way to 
pass ofE his publication for that of the complainants. Indeed, not 
only the title-page and the short name given the respondent's book, 
but aiso its sizè and style of binding, prevent any probability of one 
being mistaken for the other. There is, therefore, no threatened 
injury to corne from a counterfeiting of that character; so that we 
can apply the fact, which is matter of common knowledge, that pub- 
lications of this peculiar character rely for their acceptance on the 
réputation of the compilers and publishers, and the circulation of 
them must ordinarily be the same whether protected by copyright or 
not. The court must therefore présume that, while the respondent's 
publication might obtain some circulation for which he may be liable 
to accouût to the complainants in the way of profits, yet such cir- 
culation would probably be in addition to any which the complain- 
ants would secure, even if they maintained a monopoly, and, conse- 
quently, not of such character as to cause them a substantial loss 
of trade. Therefore, in view of the lack of positive évidence of any 
pending irréparable injury, and, further, in view that, with référ- 
ence to any claim of threatened injury, the complainants rely on the 
presumptions ordinarily arising in cases of this character, which pre- 
sumptions are quite overcome by the peculiar circumstances of the 
case, we think a conditional order will accomplish ail the ends of 
justice and suflSciently protect the complainants. 

Ordered, there will be an interlocutory decree for an injunction 
as prayed for, unless respondent on or before the 23d day of April, 
1896, files a bond to the complaiaants, with sureties approved by the 
clerk, in the pénal sum of $2,000, conditioned for the payment ot 
any sum, except costs, which may be finally decreed against the re- 
spondent in this court or on appeal. 



McALBBE et al. v. LEWIS et aL 
(Circuit Court, D. Washington, N, D. June 17, 1896.) 

1. Eqtjitt Plbading — Plba in Bar— Rbplioation. 

By filiug a replication to a plea of res judicata, tlie complainants ad- 
mit the suffleiency of the plea, and it is eontrary to equlty practice to 
permit that question to be raised at the final hearing. 
8. Rœs JumcATA. 

Where the parties are identical, the property in controversy the same, 
and the complainants claim it in the same right as in the prior suit, the 
prior adjudication is conclusive, not only as to ail matters actually 
brought to the attention of the court, and eonsidered, but also as to ail 
matters which might hâve been presented and eonsidered. 

This was a suit in equity by Patrick McAleer, Susan Mclntyre, 
Ellen McSorley, H. J. McSorley, Mary E. Grolay, and Oathrine J. 
Harn against William H. Lewis, administrator with the will an- 
nexed of the estate of W. 0. Hill, deceased, and Alice S. Hill, widow 
of said "W. G. Hill. 

P. P. CarroU, for complainants. 
Roger S. Grreene, for défendants. 
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HAINFOED, District Jndge. By this suit the complainants seek 
to litigate again the very same questions and claim to property 
which were fully tried upon the merits, and adjudicated, in the cases 
of McSorley v. Hill (Wash.) 27 Pac. 552, and McAleer v. Hill, Id. 557. 
The défendant Lewis, as administrator with the will annexed of 
the estate of W. C. Hill, deceased, is the successor in interest of 
the W. C. Hill who was originally a party to the several cases 
above mentioned; so that the parties are identical. The property 
in controversy is the same, and the complainants in this suit are 
claiming said property in the same right. The superior court of the 
state which tried the cases had complète jurisdiction of the subject- 
matter and of the parties; and, after a full hearing, it rendered a 
final judgment on the merits, adverse to the complainants; and the 
suprême court of the state has afflrmed the judgments, and appeals 
to the suprême court of the United States hâve been dismissed, and 
the litigation in the courts of the state and the suprême court of 
the United States has ended, and a complète final record has been 
made. The défendants, by a plea in bar, hâve set forth the for- 
mer adjudication and the record. Said plea and other défenses in- 
terposed hâve been met by a gênerai replication, and the case has 
been submitted upon the pleadings and proofs. By the évidence, it 
is fully established that the plea is true in every particular, and the 
only way in which counsel for the complainants, upon the hearing, 
bave sought to avoid the plea, is by questioning its sufficiency, and 
by claiming that in their bill of complaint, filed in this court, and 
the évidence submitted, the right and interest of the complainants 
is shown with greater fullness and accuracy than in the pleadings 
and évidence presented to the state court. The only questions 
which the court is asked to consider are whether the plea is suffi- 
cient, and whether the complainants, after being defeated, may, in 
a new suit, reform the issues, and strengthen their position by mar- 
shaling the évidence anew, and adding thereto a few additional 
items. 

By their replication, the complainants hâve admitted the suffi- 
ciency of the plea; and it is contrary to equity practice to permit 
the flrst question to be raised at the final hearing. I hâve, however, 
notwithstanding the rule, examined the plea with care; and I find 
it to be so nearly perfect that I entertain no doubt whatever but 
what I should hâve held it to be sufScient if the plea had been reg- 
ularly set down for argument. 

As to the second question, it is sufflcient to say that the former 
adjudication is conclusive, not only as to ail matters which were 
actually brought to the attention of the court, and considered, but 
also as to ail matters which might hâve been so presented and con- 
sidered if the complainants had been diligent in making a full prés- 
entation of their case, as they should hâve been. 1 Herm. Estop. 
§§ 237B, 239. Upon elementary principles, the court must find that 
the complainants are estopped by the judgments against them, now 
of record in the courts of this state; and it is unnecessary to con- 
sider the other défenses relied upon. 

Let there be a decree dismissing the suit. 
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AVBRILL T. SOUTHERN RT. CO. et al. 
(Circuit Court, D. South Carolina. August 28, 1896.) 

1. RA.TB COTTISO BY RaILROADS— InJUNOTION— PAKTIKS. 

In order that a court may take jurisdiction of a suit to restraln demor 
. aIMng and ruinons rate-cutting by rival rallroad Systems, corporations 
which hâve leased the railroads of one of such Systems, and control 
the rates thereon, are necessary parties. 

a. FEDERAI. OotTBTB — JUBISDICTION OP PORBION CORPORATIONS. 

2.5 Stat 433, provides that no civil suit shall be brought In a fédéral 
court agalnst any person by any original process or proceedlngs In any 
other district than that v^hereof he Is an Inhabitant Held, that a cor- 
poration of one State cannot be affected by an order or wrlt or inlunctlon 
issued by a fédéral court in another state. 

Smythe, Lee & Frost, for complainant. 

L. R. Watts, King & Spaulding, W. A. Henderson, J. S. Cothran, 
Mitckell & Smith, and Gr. Hatton, for respondents. 

SmONTON, Circuit Judge. TMs is a bill filed by the receiver 
of the Port Royal & Augusta Railway Company, asking the aid of 
the court in protecting the property placed in his charge. Tliis is 
his right as well as his duty. White t. Ewing, 159 U. S. 39, 15 Sup. 
Ot 1018. The bUl allèges that a rate war had been inaugurated be- 
tween the Seaboard Air Line and the Southern Railway Company, 
two great Systems of railroads, which practieally control the com- 
merce between the several states lying on thé Atlantic coast and 
the Grulf of Mexico; that one of thèse Systems had begun a eut of 
35 per cent, on its rates, with notice that, if this was met by its ad- 
versary, a still further eut wôuld be made; that this was met on 
the part of the other System with a eut of 80 per cent., to go into 
opération Ist August, 1896; that the immédiate and necessary re- 
suit of this war would be a demoralization of rates, the disturbance 
and injury of ail business within the territory in which it prerailed, 
as well as ail territory directly or remotely connected therewith, 
and the certain destruction of the railroad property in the hands of 
the receiver, compelling it to discontinue opérations, and to cease 
to be a going concem. The facts sworn to in this bill show that 
this rate war was not in compétition for business, nor was it intend- 
ed to promote business by fixing just and reasonable rates, but that 
it was waged for the purpo^e of destroying and annihilating ail 
compétition, for the demoralization and destruction of ail rates, and 
for the baukruptcy and ruin of one or other of the belligerents; that 
the réduction was conflned to three or four favored points of con- 
tact, but that the resuit worked injury to ail other places in the near 
and remote vicinity of them in which business was conducted, and 
to ail railroads and other carriers within the sphère of thèse favored 
places, and especially to the road in his charge; that this action on 
the part of thèse two great Systems, controlling commerce between 
80 many states, was in dereliction of duty on their part to the public, 
for whose beneât they were created, and for whose advantage they 
had been clothed with extraordinary and valuable franchises and 
great powers; that it violated several sections of the Interstate corn- 
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merce law, whibh are duly set forth (Toledo, A, A. & N. M. Ky. 
Co. V. Pennsylvania Co., 54 Fed. 730); and that it was an exercise 
of large capital and extraordinary resources, solely for the purposes 
of destruction, necessarily impeding, hindering, and obstructing 
Interstate commerce. The bill prayed injunction and subpœna 
against the Southern Railway Company, the Georgia, Carolina & 
Northern Railway Company, the Seaboard Air Line, and R. C. Hoft- 
man, its président, E. St. John, its yice président and gênerai mana- 
ger, and V. E. McBee, its gênerai superintendent, •with a number of 
other railroads in North and South Carolina and Georgia. The ques- 
tions presented by thèse allégations did not seek at the hands of the 
court the régulation of rates, but asked its interférence to prevent 
their demoralization; did not présent a case of compétition in rates, 
but of the annihilation of ail compétition; did not ask the court to 
intervene between carriers seeking to promote in their own way 
and to aid Interstate commerce, but charged that this commerce was 
being disturbed and destroyed. Especially, they charged that the 
purpose was, and the ineTitable resuit of the war of rates would be, 
the bankruptcy of one or the other of the competitors, and so the 
end of compétition. 

The ownership in railroads difEers f rom that in every other species 
of property. The farmer, the merchant, persons in ail other avoca- 
tions, may manage their own property, — control their own services 
at their own will. Each may serve or sell to whom he pleases, at 
Buch price as he may obtain. He may serve or sell to one man at 
one price, to another at another price. He may give away his goods, 
or serve gratuitously, if he chooses. He has only his private in- 
terests to subserve. But a railroad is, as it were, public property. 
19 Am. & Eng. Enc. Law, 781. Its first duty is to the public. In re 
Grand Jury, 62 Ped. 844. Its first obligation is the service of the 
public. Olcott v. Supervisors, 16 Wall. 694. Its owner can refuse 
service to no one, can discriminate in favor of no one, can show préf- 
érence neither to persons nor localities. Its charges must always 
be uniform. In no case can they go beyond that which is just and 
reasonable, and in the last resort the courts, state or fédéral, déter- 
mine what charges are just and reasonable. Chicago, M. & St. P. 
Ry. Co. V. Minnesota, 134 U. S. 418, 10 Sup. Ct. 462, 702; Reagan v. 
Trust Co.., 154 U. S. 397, 14 Sup. Ct. 1047. So overshadowing is thi» 
interest of the public that there must be no cessation even for a day 
in their opération. Barton v. Barbour, 104 U. S. 135. To secure 
this, the most solemn contract obligations are displaced from their 
recorded lien in favor of eleventh-hour creditors, whose moneys keep 
them a going concern. Railroad property is always kept under the 
control of the législature and the supervision of the courts. Rea- 
gan V. Trust Co., supra. Their performance of their duties to the 
public, and the observance by them of the sta tûtes made peculiarly 
for them, will be enforced by ail the courts, state or fédéral. 

In view of the great and important questions arising under the 
bill, which on its face alleged matters within the jurisdiction of this 
court, its prayer was entertained. A rule was issued on 29th July, 
v.75F.no.8 — 47 
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1896, against tîie corporations and parties complain'ed of, requiring 
them to sliow cause on 15th August next thereafter why the prayer 
of the bill should not be granted. It was charged that great and 
irréparable i^njury would immediately follow if this destructive rate 
war continuée!. But a few days intervened between the date of 
the rule and the day the severe eut of 80 per cent, would go into effect, 
to be followed by a still deeper eut, yet more disastrous. It was 
thought advisable that there should be a suspension of hostilities, 
so that matters should remain in statu quo until the grave ques- 
tions presented could be heard and determined. To this end the 
usual temporary restraining order was issued, and in a day or two 
it was modifled as to the Seaboard Air Line, so as to bear date 8th 
August. This was done in compliance with the interstatë com- 
merce law. On the day flxed for the retum of the rule (15th Au- 
gust), ail parties défendant within reach of the process of the court, 
and H. S. Haines, Esq., commissioner of Southern Freight Bureau, 
flled their retums and showed cause. Some of the facts stated in 
the bill were controverted. The jurisdiction of the court over nou- 
resident parties and corporations was denied. Its jurisdiction over 
the subject-matter complained of was challenged. The right of the 
complainant to the relief asked was also denied. At the hearing, 
the attention of counsel was invited, and the argument was restricted, 
to the question of the jurisdiction of the court. 

(1) When a rate war has broken ont between two or more great 
Systems controlling a large interstatë commerce; when, in the prog- 
ress of this war, rates are made and changed as the fortunes of the 
war may require, not compétitive, but destructive in their resuit; 
when the declared purpose is not the public good, but the defeat 
and bankruptcy of one or other of the rival Systems, — does this 
State of things warrant the interférence of courts, or is it wholly 
within the control of the législative branch of the government? 
(2) In such a case is the relief confined to such parties as are imme- 
diately affected by the existence and conduct of the rate war, or can 
any one indirectly affected or who is injured by the conséquences 
resulting therefrom, in the demoralization of rates, seek and obtain 
remedy? (3) Are there before the court in the case at bar ail prop- 
er and necessary parties, whose présence will make any order it 
may pass herein effective and practical in securing the relief award- 
ed? 

The first two questions are of great importance. The destructive 
results of a rate war waged between two great Systems of railroads 
are recognized and deprecated by men of the greatest ability who 
hâve considered the subject. They impair and destroy the useful- 
ness of the railroads themselves, and their ability to serve the pub- 
lic with certainty, efiSciency, and safety. The business interests 
of the community which move the crops and bring supplies to the 
consumer require that rates be stable. Every précaution has been 
taken by state législatures and by the congress to keep them just 
and reasonable, — ^just and reasonable for the public and for the car- 
riers. A few favored points and a few persons may for a short 
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time receive temporary advantage. But thé resuit of sucli a war is 
the destruction of values, the disturbance and injury of ail business 
interests, the demoralization and confusion of rates, and great pub- 
lic and private loss. As Judge Cooley bas said, the prévention of 
thèse rate wars and the disastrous conséquences resulting from 
them is the problem of the âge. Whether the powers of courts of 
equity, state as veell as fédéral, are elastic enough to grapple vfith 
the evil; whether the primary trust (the public good) on which 
railroads hold their property is one which can be enforced in the 
courts; whether the fédéral courts are able to meet and to defeat 
measures which obstruct and tend to destroy interstate commerce, 
— thèse are questions which sooner or later must be heard and de- 
termined. But, to give effect to such hearing and détermination, 
the cause in which they are heard and determined must hâve in it 
ail parties necessary to make the détermination practical to reach 
the end desired. Courts do not discuss abstract questions or dé- 
termine them en thesi. 

Are the necessary parties before this court in this case? "Where 
a decree can be made as to those présent without affecting the 
rights of those who are absent, the court will proceed; but, if the 
interests of those présent and of those absent are inséparable, the 
obstacle is insuperable." Ribon v. Eailroad Cos., 16 Wall. 450. 
The return of the Georgia, Carolina & Northern Eailroad Company, 
one of the défendants, develops thèse facts, not theretofore dis- 
closed in the record : That the Seaboard Air Line is not a corpora- 
tion or a joint-stock company, nor a co-partnership of the several 
railroads composing it; it is only the désignation of a route or line 
operated and controUed by two corporations, the Raleigh & Gaston 
Eailroad Company and the Seaboard & Eoanoke Eailroad Company, 
— one a corporation of the state of North Carolina, the other of the 
state of Virginia. That the Georgia, Carolina & Northern Eail- 
road company, by authority of the act incorporating it, bas leased 
ail of its line and property to thèse corporations for a long term of 
years. That, while this corporation keeps up its organization, ail 
the trafSc over it, its management, rates, and opération, are con- 
troUed by the two corporations who hold the lease. Indeed, the 
elaborate return of its président to this rule shows that of his own 
knowledge he knows nothing of the rates charged; that he and his 
company do not flx them, are not consulted as to them, bave no 
control over them. Ail that he knows as to the matters charged 
is on information and belief. He dénies, however, that the rates 
hâve been reduced for any reason but the fair and legitimate pur- 
poses of trade and compétition. The two corporations, the Raleigh 
& Gaston Eailroad Company and the Seaboard & Roanoke Eail- 
road Company, are not named speciflcally in the bill which speaks 
of the Seaboard Air Line, and are not défendants hereto. If they 
had been so named as défendants, inasmuch as they are citizens 
and inhabitants of other states than South Carolina, they could not 
without their consent be made parties thereto, nor be compelled 
to answer the bill, nor to abide by the decree of the court herein. 
Act Cong. 1887, corrected 1888 (24 Stat. 552; 25 Stat. 433). No 
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civil suit shall be brougM before either of said courts, against any 
person, by any original process or proceeding in any other district 
than that whereof he ia an inhabitant. A corporation is an in- 
habitant of the state only of its création. Shaw v. Mining Co., 
145 U. S. 453, 12 Sup. Ct. 935. A fortiori, they cannot be affected 
by an order or writ of injunction which this court may issue, as 
such writ or order opérâtes only on the person, and the person must 
be within the jurisdiction. 

The controlling question, therefore, is: Are thèse two corpora- 
tions, the Raleigh & Gaston Railroad Company and the Seaboard 
& Eoanoke Eailroad Company, necessary parties to this bill? Are 
their interests iu its issues inséparable from those of the Georgia, 
Carolina & Northern Eailroad Company, their lessor? The learned 
couusel for the complainant, in an argument characterized by great 
learning and exhaustive research, contends that the présence of 
the Georgia, Carolina & Northern Eailroad Company, their lessor, 
is sufiScient for ail the purposes of this bill, and a decree against 
it will bind their lessees, or the System of the Seaboard Air Line. 
If the Georgia, Carolina & Northern Eailroad Company was an 
independent corporation, in co-partnership with thèse tvs^o corpora- 
tions, combining with them under a common management, there 
would be force in this position. But the Georgia, Carolina & North- 
ern is not in any such co-partnership or combination. It is under 
lease to two corporations controlling the System, without Consult- 
ing with it. It will be observed, also, that the ground upon which 
alone relief can be given under this bill is the motive — the purpose 
— of this war of rates. It goes without saying that this court can- 
not flx rates; that it cannot interfère in any way in any réduc- 
tion of rates brought about in legitimate compétition; that if any 
carrier, with the purpose of bringing business to itself, shall reduce 
and adopt rates for a time not remunerative, but with a view to 
the accumulation of business, so that it will in time become remu- 
nerative, or, indeed, shall adopt any other réduction which it may 
think of advantage to its business, this court and no court could 
interfère. It is only when such réduction is made regardiess of 
its own interests, with a view to destroy and defeat its adversary 
and crush out compétition. Steamship Co. v. McGregor, 23 Q. B. 
Div. 598. Then it is waged as ail wars are waged, — for destruc- 
tion. Then the great powers granted to it by the public, for the 
public good, are diverted from thèse purposes, and are used to 
gratify personal animosity against a rival, to the wrong and injury 
of the public, that courts, if they can interfère at ail, may interfère. 
This being the case, it would seem that the court should hâve be- 
fore it the corporations who are charged with waging this war of 
rates, whose motives are impugned, whose designs and purposes 
are to be ascertained, which, if illégal, are to be thwarted. It is not 
enough to hâve before it the lessor road, which professes to hâve 
no knowledge whatever of such motives and purposes, and which 
has surrendered ail control over the rates. If their motives and 
purposes are to be investigated, it would seem that they are enti- 
tled to be parties to such an investigation. It is true that in South 
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Carolina (Parr v. Railroad Co., 43 S. 0. 197, 20 S. E. 1009) and in 
many other states, and under the décision of the suprême court of 
the United States in Railroad Co. v. Brown, 17 Wall. 445, tliere are 
cases which hold tlie company which leases a railroad responsible 
for the négligence of its lessee, and for the nonobservance of cor- 
porate duties. Thèse are cases at law. But even in thèse cases 
the judgment goes against the company which owned the road, 
and not against the company which took the lease of it. Kor can 
a case be found, nor will any one maintain that under such a judg- 
ment an exécution can be levied on the goods and property of the 
company which took the lease, as well as the property of the com- 
pany which executed the lease. If this case were to proceed, and 
it be held that the injunction should issue, the Georgia, Carolina 
& Northern Eaiiroad Company would be restrained from carrying 
goods at the rates fixed by the Seaboard & Roanoke Railroad Com- 
pany and the Raleigh & Gaston Railroad Company, its lessees. 
But its contract, by way of lease, bound it to give control of its 
rates to thèse companies, its lessees. Th" order of injunction, 
then, would set aside and abrogate this paît of the contract, and 
to this extent would deprive the lessees of their property in the 
lease; and this order of injunction would be based on the unlaw- 
ful action or the unlawful purpose of thèse lessees themselves, not 
on that of their lessor. Could the court abrogate this lease, annul 
its terms, deprive thèse two corporations of their property in it, on 
grounds like thèse, without having the lessees as parties in the 
case? Could the court investigate the conduct of thèse two lessee 
corporations, convict them of thèse grave charges, and deprive them 
of their property in their absence? Can a decree be made against 
the Georgia, Carolina & Northern Railroad Company without af- 
fecting the rights of the Raleigh & Gaston and the Seaboard & Roa- 
noke? Are not the interests of thèse two roads and that of the 
Georgia, Carolina & Northern inséparable? If, so, their absence 
interposes an obstacle in the way of a decree which is insuperable. 
Ribon V. Railroad Cos., supra; Machine Co. v. Walthers, 134 U. S. 
41, 10 Sup. et. 485. 

This conclusion has been reached with great reluctance. The 
importance of the question involved make it désirable that the first 
step should hâve been now taken leading to an elucidation of thèse 
questions by the court of last resort. The full, elaborate, and able 
arguments presented at the hearing — arguments the superiors of 
which are seldom heard — richly deserve a décision on the merits. 
The temptation to enter upon the discussion of the interesting 
points involved is very great. But there seems to be no escape from 
the conclusion reached. The limited jurisdiction of the court stops 
us at the threshold. 
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GRBTHER et al. v. WRIGHT et al. 

(Circuit Court of Appeals, Sixth Circuit. July 8, 1896.) 

No. 399. 

1. Eqtjity Pleadins and Praotice— Dbmukrbk. 

A demurrer to an answer is unknown In the equlty practlce of the 
fédéral courts. The only way in which the sufflciency of an answer can 
be tested is by settlng the case down for hearlng upon the blU and an- 
swer, the efCect of which is an admission by complainant of ail aver- 
ments of fact properly pleaded lu the answer, and a walver of any right 
to contest them by replication and proof. Where, however, a demurrer 
Is in fact filed to the answer, and no objection Is made thereto, the 
coiirt may treat the demurrer as an application to set down the cause 
upon blU and answer. 

2. Fbdbral Equity Jurisoiotion— Right to Jurt Tkial— Staïb Statutbs 

GiviNG Eqditablb Remédies. 

The main purpose of Rev. St. f 723, which provides that sults in eq- 
ulty shall not be sustained In the fédéral courts when a plaln, adéquate, 
and complète remedy may be had at law, was to emphasize the necessity 
for preserving to litigants in the fédéral courts the' right to jury trial 
secured by the seventh amendment to the constitution In sults at com- 
mon law. Therefore, where a state statute grants an équitable remedy 
which does not Infringe on the right to a jury trial, the fédéral courts 
sitting In the state as courts of equlty may grant the same statutory 
relief as Is afEorded In the state tribunals. 

8. Same— SuiTs to Enjoin Illégal Taxation. 

In a controversy over the legality of a tax levied by a state, the state's 
représentatives hâve no right to Insist upon a jury trial, as a right se- 
cured to them by the seventh amendment to the fédéral constitution, 
unless the state exacts the right In Its own behalf. Therefore, where 
a state expressly glves a remedy by Injunctlon against the assessment 
and collection of taxes on the ground of illegality (Rev. St. Ohio, §§ 
5849-5851), such statutory remedy may be afCorded by the fédéral courts 
sitting in equlty, 

4. State Taxation ov Fedehal Bonds— District of Columbia Bonds. 

The provision in the act of June 20, 1874 (18 Stat. 120, § 7), providlng 
for the Issuance of bonds of the District of Columbia, that such bonds 
"shall be exempt from taxation, by fédéral, state or municipal authorlty," 
applies not only to taxation within the District of Columbia, but to tax- 
ation anywhere within the llmlts of the United States, whether by féd- 
éral, state, or municipal authorlty. 

6. Same— CoNSTiTUTiONAii Law. 

Where congress lawfuUy directs the issue of évidences of Indebtedness 
in the exercise of any power derived from the constitution, whether by 
virtue of the grant of power to borrow money on the crédit of the 
United States or of any other grant, such évidences of debt are exempt 
from state taxation, or at least may be exempted therefrom. If congress 
see fit to do se. 

6. Same— Exemption. 

The grant of authorlty to congress to exercise exclusive législation 
over the District of Columbia (Const. art. 1, § 8, cl. 17) was a grant not 
merely for the benefit of the locality, but for a high national purpose; 
and therefore congress has constitutlonal power to déclare that bonds 
issued by the District of Columbia, to be paid in part by a taxation of 
property within the District and in part by appropriations from the rev- 
enues of the United States, shall be exempt from taxation by state or 
municipal authority, and the act of June 20, 1874 (18 Stat. 120), which 
contains a clause to that effect, is constitutlonal and valid. 
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Appeal from the Circuit Court of the United States for the East- 
ern Division of the Northern District of Ohio. 

The action below was by bill in equity, flled by John B. Wright and Charles 
Balrd, the surviving executors of the last will and testament of Thomas W. 
Cornell, deceased, to restrain John Grether, auditor of Summit county, Ohio, 
and Itoljert L. Andrew, treasurer of the same county, from proceeding to 
collect taxes amounting to $36,405, claimed by the county offlcers to be due 
from said estate as taxes, which were assessed by the défendant auditor, 
or his predecessor in oflSce, agalnst Thomas W, Cornell, for the years 1887, 
1888, 1889, 1890, 1891, and 1892. The assessment was made under section 
2781 of the EeTised Statutes of Ohio on the ground that said Cornell, a citizen 
of Ohio, résident in Summit county, had been, during the years mentioned, 
the owner of $150,000 par value of the bonds of the District of Columbia, 
and had made a false retum in respect thereto, or had evaded making a re- 
turn conceming the same. Section 2781 is as follows: 

"Sec. 2781. If any person whose duty it is to list property or make (a) re- 
turn thereof for taxation, either to the assessor or county auditor, shall, in 
any year or years, make a false retum or statement, or shall évade making 
a retum or statement, the county auditor shall, for each year, ascertaln, as 
near as practicable, the true amount of Personal property, moneys, crédits 
and investments that such persons ought to hâve retumed or llsted for not 
exceeding (the) flve years next prior to the year in which the inquiries and 
corrections provlded for in this and the next section are made; and to the 
amount so ascertalned for each year, he shall add fifty per centum, multlply 
the sum or sums thus increased by said penalty by the rate of taxation be- 
longing to said year or years, and accordingly enter the same on the tax lists 
In his office, giving a certificate therefor to the coimty treasurer, who shall 
collect the same as other taxes." 

The assessment was made upon the duplicate after the death of Thomas 
W. Cornell, in September, 1892, but it was in form made under section 2781, 
as against hîm personally for the years during which he was alive, and it so 
appears upon the duplicate. The bill averred that the bonds thus assessed 
for taxation were bonds of the United States, and expressly exempted by 
act of congress from ail taxation, fédéral, state, or municipal, and that the 
assessment was therefore iUegal. The blU further averred that the assess- 
ment had been made by the auditor wlthout granting a hearing, that the 
treasurer was about to collect the same by distraint, and that the complain- 
ants, the executors of Cornell, under his wlU, were without adéquate remedy 
at law. The bill was demurred to for want of equity. The demurrer was 
overruled, and the défendants then flled separate answers, in which answers 
the exemption from taxation of the bonds assessed was denied, the want of 
notice was denied, and the intention of the treasurer to distrain or to assert 
his right to collect the taxes assessed in any other way than by ordinary suit 
at law was denied. The complainants then flled what is called in the record 
a "demurrer to the answers," seeking thereby to raise the question of the 
suiHciency of the facts stated in the answers to defeat the relief prayed in the 
bill. The form of pleadlng was not objected to. The court passed upon the 
sufficiency of the answers, and held that they were insufficient, and entered 
a decree perpetually enjoining the collection of the tax, on the ground of its 
lUegality. 

W. W. Boynton and William L. Avery (Grant & Sieber and Boyn- 
ton & Horr, of connsel), for appellants. 
Charles Baird (Wm. H. Upson, of counsel), for appellees. 

Before TAFT and LURTON, Circuit Judges, and HAMMOND, J. 

TAFT, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

A demurrer to an answer is unknown in the equity practice of 
the fédéral courts, as it was unknown to the practice of the high 
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court of chancery in England. Crouch v. Kerr, 38 Fed. 549; Banka 
V. Manchester, 128 U. S. 244, 9 Sup. Ct. 36; Travers v. Ross, 14 N. J. 
Eq. 254, 258; Winter v. Claitor, 54 Miss. 341; Edwards v. Drake, 15 
Fia. 666; 1 Daniell, Ch. Prac. 542. The only way by which the suffl- 
cièncy of an answer to the bill in equity can be tested is by setting 
the case down for hearing upon bill and answer, the effect of which 
is an admission by the complainant of ail the averments of fact 
properly pleaded in the answer and a waiver of any right to con- 
test them by replication and proof. Barry v. Abbot, 100 Mass. 396; 
Brown v. Mortgage Co., 110 m. 235; Stone v. Moore, 26 111. 165. If, 
therefore, any objection had been taken to the demurrer flled to the 
answer, it must hâve been stricken from the files, but as no objec- 
tion was taken in the court belo-w, and as no objection is made on 
the hearing in this court to the form of the proceeding, we shall 
treat the demurrer filed by the complainant as an application to 
the court to set down the case upon bill and answer, and consider 
the decree as if it had been entered upon such hearing. Barry v. 
Abbot, 100 Mass. 396. 

The first ground for reversing the decree of the court below 
pressed upon us is that the bill did not state a case of équitable 
jurisdiction. In order to make this contention clear, counsel for 
the appellant has gone into an elaborate argument to show that 
the only course permitted by law to the county treasurer in the col- 
lection of this tax against the executor would be by an ordinary 
suit for the collection, and that under the law in such a case he 
would hâve no power to distrain. Whether he would hâve such 
power or not we do not regard as material, because the answer of 
the treasurer, which must be taken as true, avers that he has no 
intention of distraining, and will take no other method of collect- 
ing the tax than by suit against the executors. Section 2859 of the 
Revised Statutes of Ohio certainly gives the remedy to the treas- 
urer by civil action, in which the défendant could make défense at 
law and hâve a trial by jury. Therefore, unless the complainants 
below were entitled to file a bill to restrain the tax on the sole 
ground of its illegality, we think that the decree should hâve dis- 
missed the bill without préjudice on the ground that there was no 
équitable jurisdiction. 

Chapter 13 of title 1 of division 7 of the Eevised Statutes of 
Ohio is entitled "Taxes and Assessments — Relief against Illégal," 
and contains four sections, which are as follows: 

"Sec. 5848. Courts of common pleas and superior courts shall hâve jurisdic- 
tion to enjoin the illégal levy of taxes and assessments, or the collection of 
elther, and of actions to recover back such taxes or assessments as hâve been 
eoUected, without regard to the amount thereof, but no recovery shall be had 
unless the action be brought within one year after the taxes or assessments 
are coUected. 

"Sec. 5849. Actions to enjoin the illégal levy of taxes and assessments must 
be brought against the corporation or person for whose use and beneflt the 
levy is made; and if the levy would go upon the county duplicate the county 
auditor must be joined in the action. 

"Sec. 5850. Actions to enjoin the collection of taxes and assessments must 
be brought against the offlcer whose duty it is to collect the same; actions to 
recover back taxes and assessments must be brought against the offlcer who 
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made the collection, or If he Is dead, agalnst hls personal représentative; 
and when they were not coUected o.n the county duplicate, the corporation 
whieh made the levy must be joined In the action. 

"Sec. 5851. If the plalntlff In an action to enjoln the collection of taxes or 
assessments admit a part thereof to hâve been legally levied, he must flrst 
pay or tender the sum admitted to be due; If an order of Injunction be al- 
lowed, an undertaklng must be glven as In other cases; and the Injunction 
shall be a justification of the officer chargea with the collection of such taxes 
or assessments for not coUecting the same." 

It was in reliance on thèse sections that the court below held 
that the appellees or complainaats below were entitled to file a biJl 
in equity to enjoin the taxes solely on the gronnd of their illejïality. 
The court followed the case of Cummings v. Bank, reported in 101 
TJ. S. 153. That was a suit by a national bank to enjoin the levy 
and collection of a tax on the ground that the officers charged with 
the exécution of the tax laws of Ohio unjustly discriminated against 
the bank and its stockholders in their assessment of value upon 
national bank stock as compared with that placed by them on 
other property. The question was raised in that case whether 
there was not an adéquate remedy at law which prevented relief 
in equity. As the case and its décision has been made the subject 
of much discussion, we think it proper to quote in full the lan- 
guage of Mr. Justice Miller in considering this objection: 

"It is next suggested that, since there is a plaln, adéquate, and complète 
remedy by paylng the money under protest and suing at law to recover it 
back, tbere can be no équitable jurisdiction of the case. The reply to that 
is that the bank is not in a condition where the remedy is adéquate. In 
paying the money It is acting in a fldueiary capaclty as the agent of the 
stockholders. au agency created by the statute of the state. If it pays an 
unlawful tax assessed against its stockholders, they may resist the rlght 
ot the bank to eolleet it from them. The bank, as a corporation, Is not liable 
for the tax, and occupies the position of stakeholder, on whom the cost and 
trouble of the litigation should not faH. If it pays, it may be subjected to 
a separate suit by each shareholder. If it refuses, it must either withhold 
dividends, aud subject itself to litigation by dc'ng so, or refuse to obey the 
laws, and subject itself to suit by the state It holds a trust relation, 
which authorizes a court of equity to see that it is protected in the exercise 
of the duties appertaining to it. To prevent multiplicity of suits, equity 
may interfère. But the statute of the state expressly déclares that suits 
may be brought to enjoin the illégal levy of taxes and assessments or the 
collection of them. Rev. St. Ohio 1880, § 5848; 53 Ohio Laws, 178, §§ 1, 2. 
And though we bave repeatedly decided in thjs court that the statute of a 
state cannot control the mode of procédure in equity cases In fédéral courts, 
nor deprive them of their separate equity jurisdiction, we hâve also held that, 
where a statute of a state created a new right or provided a new rem- 
edy, the fédéral courts will enforce that right either on the common- 
law or equity side of its docket, as the nature of the new right or new 
remedy requlres. Van Norden v. Morton, 99 U. S. 378. Hère there can be 
no doubt that the remedy by injunction against an illégal tax, expressly 
granted by the statute, is to be enforced, and can only be appropriately 
enforced, on the equity slde of the court. The statute also answers another 
objection made to the rehef sought in this suit, namely, that equity will 
not enjoin the collection of a tax except under some of the well-known 
heads of equity jurisdiction, among which is not a mère overvaluation, or 
the illegality of the tax, or in any case where there is an adéquate remedy 
at law. The statute of Ohio expressly provides for an Injunction against 
the collection of a tax illegally assessed, as well as for an action to recover 
back such tax when paid, showing clearly an intention to authorlze both 
remédies in such cases. Independently of this statute, however, we are of 
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opinion that when a rule or System of valuatlon Is adopted by those whose 
duty It Is to make the assessment, whleh is designed to opéra te unequally, 
and to vlolate a fundamental princlple of the constitution, and when this 
rule is applled not solely to one IndîTldual, but to a large class of Indivld- 
uals or corporations, that equlty may properly Interfère to restrain the 
opération of thls unconstltutional exercise of power. That Is precisely 
the case made by this blll, and, if supported by the testimony, relief ought 
to be given." 

It is perfectly clear from this language that, in the opinion of 
the suprême court, there were several grounds upon which the éq- 
uitable jurisdiction of the court in that case could be sustained, 
but it is also obTious that the court regarded the statute of the 
state conferring the remedy by injunctiqn as a sufficient reason 
for exercising the jurisdiction. It treated the remedy thus granted 
by statute as a new right thereby conferred, to be enforced as the 
nature of that right and remedy required; and, because injunction 
was naturally an équitable remedy, it was held tliat the case must 
be heard on the equity side of the fédéral court. In Railroad Co. 
V. Oheyenne, 113 U. S. 516, 526, 5 Sup. Ct. 605, Mr. Justice Bradley, 
speaking for the court, referred to Cummings v. Bank, and to thie 
équitable remedy therein permitted against the illégal tax, and, 
after speaking of the other grounds upon which it had been granted, 
said: "In the same case the fact that a like remedy by injunction 
was given to parties in the state court was regarded as entitled to 
much weight." In Shelton t. Platt, 139 U. S. 591-599, 11 Sup. Ot. 
649, Chief Justice Fui 1er, to show that Cummings v. Bank did not 
sustain the claim of counsel that the jurisdiction to enjoin a tax 
had been uniformly exercised in. the fédéral courts, when the tax 
was wholly illégal and void, said : 

"In Cummings v. Bank, the jurisdiction was maintained upon the ground 
of preventing multipliclty of suits, as well as that the remedy by injunc- 
tion against an illégal tax was expressly granted by a statute of the state, 
whose levy of taxes was drawn in question." 

The principle stated by Mr. Justice Miller in Cummings' Case, 
that fédéral courts of equity ■ will enf orce new équitable rights 
conferred by state statutes, was first announced in Clark v. Smith, 
13 Pet. 195, and it has been applied or recognized in manv cases 
since. In re Broderick's Will, 21 Wall. 503, 519, 520; Holland v. 
Challen, 110 U. S. 15, 3 Sup. Ct. 495; Reynolds t. Bank, 112 U. S. 
405, 5 Sup. Ct. 213; Chapman v. Brewer, 114 U. S. 158, 170, 171, 5 
Sup. Ôt. 799; U. S. v. Wilson, 118 U. S. 86, 89, 6 Sup. Ct. 991; More 
V. Steinbach, 127 U. S. 70, 84, 8 Sup. Ct. 1067; Greeley v. Lowe, 155 
U. S. 58, 75, 15 Sup. Ct. 24. A vigorous attack, however, has been 
made upon the language of Mr. Justice Miller in Cummings v. Bank, 
in so far as it seems to sustain the state statute as alone a suffi- 
cient ground for the exercise of équitable jurisdiction by injunction 
in the fédéral court. It is said that this holding, if it is to be re- 
garded as such, cannot be reconciled with more récent décisions of 
the suprême court, and that it is quite in conflict with section 723 
of the Kevised Statutes of the United States, which provides that 
suits in equity shall not be sustained in either of the courts of 
the United States in any case where a plain, adéquate, and complète 
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remedy may be had at law. Our attention is called by counsel to 
the f act that section 723 of the Eevised Statutes of the United States 
was not mentioned in Cummings t. Bank. The section eo nomine 
was not mentioned, but tbe objection that there was a plain, adé- 
quate, and complète remedy at law as a reason for denying équita- 
ble jurisdiction was expressly considered; and, as the section has 
several times been held to be only declaratory of the rule which would 
prevail were it not in force, and to hâve been passed only to em- 
phasize its importance (New York Guaranty & Indemnity Oo. v. 
Memphis Water Co., 107 U. S. 205-214, 2 Sup. Ct. 279), we do not 
regard the failure of Mr. Justice Miller in the Cummings Case spe- 
ciflcally to refer to the section as fumishing any reasonable ground 
for the contention that the objection arising from section 723 was 
not fully considered by the court in that case. 

The cases chiefly relied upon by counsel for appellants to sustain 
their contention are those of Scott v. Neely, 140 U. S. 106, 11 Sup. 
a. 713; Whitehead v. Shattuck, 138 U. S. 152, 11 Sup. Ct. 276; and 
Wehrman v. Conklin, 155 U. S. 323, 15 Sup. Ct. 129. In Scott t. 
Neely it was held that the statute of Mississippi, which permitted 
the flling of a creditors' bill in equity upon a claim which had not 
been carried to judgment, could not be enforced in the fédéral eq- 
uity court. In that case Mr. Justice Field said: 

"It is soiight to uphold the affirmative of thia position on the ground that 
the statute of Mississippi créâtes a new équitable rlght in the creditor, 
which, belng capable of assertion by proceedings in confonnity with the 
pleadings and practice In equity, wiÙ be enforced in those courts. • * • 
The gênerai proposition as to the enforcement in the fédéral courts of new 
équitable rights created by the states is undoubtedly correct, subject, how- 
ever, to this qualification: that such enforcement does not impair any rlght 
conferred, or conflict wlth any Inhibition imposed, by the constitution or 
laws of the United States. Nelther such rlght nor such inhibition can be 
in any way impaired, however fully the new équitable right may be en- 
joyed or enforced in the states by whose législation it is created. The 
constitution, in its seventh amendment, déclares that 'in suits at common 
law, where the value in controversy shall exceed twenty dollars, the rlght 
of trial by jury shall be preseryed.' In the fédéral courts this right can- 
not be dispensed with, except by the assent of the parties entitled to it; 
nor can it be impaired by any blendlng wlth a claim, properly cognizable 
at law, of a demand for équitable relief in aid of the légal action or during 
its pendency. Such aid in the fédéral courts must be sought In separate 
proceedings, to the end that the right to a trial by a jury in the légal action 
may be preserved Intact." 

It will thus be seen that the décision rests on a right of trial 
toy jury, which both of the parties would hâve had in law had the 
plain, adéquate, and complète remedy furnished by the law been 
pursued. It is true that at another place in his opinion Mr. Jus- 
tice Field lays down the proposition that the party aggrieved must 
seek hls remedy in the court of equity, "not only because the de- 
fendant has a constitutional right to a trial by jury, but because 
of the prohibition of the act of congress to pursue his remedy in 
such cases in a court of equity." But it will be observed that in 
ail the other cases in the suprême court in which the question 
has arisen the reason for strictly enforcing section 723 has been 
found alone in the seveath amendment of the constitution preserv- 
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ing the right of trial by jury. In Gates v. Allen, 149 U. S. 451-457, 
13 Sup. et. 883, 977, where référence was made to the case of Scott 
V. Neely by Mr. Chief Justice Fuller, and its effect was explained, 
it was stated that the new équitable right secured by the Code of 
Mississippi could not be enforced in the courts of the United States, 
because in conflict with the constitutional provision by which the 
right of trial by jury is secured. The flrst and leading case, 
which is quoted in nearly ail the others which hâve succeeded, is 
that of Hipp V. Babin, 19 How. 271. That was an appeal from the 
circuit court of the United States sitting in equity. It was held 
that the bill could not be entertained, because the complainant 
sought to enforce a merely légal title to land. Without referring 
to the varions authorities, Mr. Justice Campbell, speaking for the 
court, said: 

"And the resiilt of the argument Is that, whenever a court of law Is com- 
pétent to take cognizance of a right, and has power to proceed to a judg- 
ment which afCords a plain, adéquate, and complète remedy without the 
ald of a court of equity, the plalntifî must proceed at law, because the de- 
fendant has a constitutional right to a trial by jury." 

In Thompson v. Railroad Cos., 6 Wall. 134, it was said, in revers- 
ing a decree in equity for want of jurisdiction, by Mr. Justice Davis, 
who delivered the opinion of the court: 

"Thus an action at law, which sought solely to recover damages for a 
breach of contract, was transmuted into a suit in equity, and the défendant 
deprlved of the constitutional privilège of trial by jury." 

In Insurance Co. v. Bailey, 13 Wall. 616-621, in which a decree had 
been entered dismissing the bill below for want of jurisdiction on 
the ground that there was an adéquate remedy at law, the language 
of Mr. Justice Campbell from Hipp v. Babin, quoted above, is cited. 
The same language was cited again with approval by Mr. Justice 
Hunt in delivering the opinion of the court in Grand Chute v. Wine- 
gar, 15 Wall. 373-375, and he continued: 

"The right to a trial by jury is a great constitutional right, and it is only in 
exceptional cases, and for specified causes, that a party may be deprived of it. 
It is in vlndication of this great principle, and as declaratory of the common 
law, that the judieiary act of 1789, m its sixteenth section, déclares 'that suits 
In equity shall not be sustained in elther of the courts of the United States in 
any case where adéquate and complète remedy may be had at law.' " 

In Root V. Railway Co., 105 U. S. 189-212, the language already 
quoted from Mr. Justice Campbell's opinion in Hipp v. Babin, supra, 
is again quoted. The same language is again quoted with approval 
in Killian v. Ebbinghaus, 110 U. S. 568-573, 4 Sup. Ct. 235. In Buz- 
ard v. Houston, 119 U. S. 347, 7 Sup, Ot. 251, where the question of 
équitable jurisdiction arose, Mr. Justice Cray, speaking for the court, 
began hia opinion as f ollows : 

"In the judieiary act of 1789, by which the flrst congress established the 
judicial courts of the United States, and deflned thelr jurisdiction, it is 
enacted that 'suits in equity shall not be sustained in either of the courts of 
the United States in any case where plain, adéquate, and complète remedy 
may be had at law.' * * ■* Five days later, on September 29, 1789, the 
same congress proposed to the législatures of the several states the article 
afterwards ratified as the seventh amendment of the constitution, which dé- 
clares that 'in suits at common law, where the value in controversy shall 
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exceed twenty dollars, the right of trial by jury shaU be preserved.' • * • 
The effect of the provision of the judiciary act, as often stated by tbis court, 
is that 'whenever a court of law is compétent to take cognizance of a right, 
and has power to proceed to a judgment whlch affords a plain, adéquate, and 
complète remedy, without the aid of a court of equity, the plaintiff must pro- 
ceed at law, because the défendant has a constitutlonal right to a trial by 
jury.' " 

The last utterance of the suprême court, and that most signifl- 
cant in this discussion, is to be found in the opinion of Mr. Justice 
Brown, speaking for the court, in Greeley v. Lowe, 155 U. S. 58-75, 
15 Sup. et. 28, where he said : 

"The objections go, not to the jurisdiction of the fédéral court as such, but 
to the maintenance of such a bill in any court of equity In the state of Florida. 
They are questions proper to be considered on demurrer to the bill, and as 
bearlng upon such questions the local practice of the state in that regard may 
become an important considération. This court has held in a multitude of 
cases that where the laws of a particular state gave a remedy in equity, 
as, for instance, a bill by a party in or eut of possession to quiet title to lands, 
such remedy would be enforced in the fédéral courts, if It dld not infringe upon 
the constitutlonal rights of the parties to a trial by jury." 

And, among other cases, the learned justice cites Cummings v. 
Bank, 101 U. S. 153, 157, as an instance of a statute-given remedy 
enforceable in equity. 

We think this review of the cases justifies the conclusion that the 
main purpose of section 723 was to emphasize the necessity for pre- 
serving to litigants in courts of the United States the right to trial 
by jury secured by the seventh amendment in suits at common law, 
and that, where a state statute grants to litigants in its courts an 
équitable remedy which does not impinge on their right to a trial 
by jury at common law, courts of the United States, sitting in the 
state as courts of equity, may grant the same statutory relief aa 
that afforded in the state tribuaals. In such cases, where the right of 
jury trial is not inteffered with, the équitable remedy afforded by 
the statute of the state is usually so much more complète than the 
old remédies that the language of section 723 interposes no obstacle 
to équitable jurisdiction in the fédéral courts. ïhus, in this case, 
no one can doubt that the remedy by enjoining an illégal tax raises 
in the most summary and satisfactory way the question of the ille- 
gality of the tax, and relieves the taxpayer of the burden of paying 
the tax, or awaiting the slow course of a civil suit by the state to re- 
cover it from him. As said by the suprême court of the United States 
in Osbom v. Bank, 9 Wheat. 73S, 842, through Chief Justice Marshall : 

"The single act of levylng the tax, in the flrst instance, is the cause of an 
action at law; but that affords a remedy only for the single act, and is not 
equal to the remedy in ehancery which prevents ita répétition and protects 
the privilège." 

Unless, therefore, the effect of this remedy by injunction is to de- 
prive one entitled to it of his right under the seventh amendment 
to his trial by jury, it seems clear that the new remedy is more com- 
plète and adéquate than that at law, and, therefore, not within the 
inhibition of section 723. 

The question, therefore, is whether, by allowing the remedy by in- 
junction to taxpayers assessed illegally, the public oflcers, and the 
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state for whom they act, can be said to be deprived of the right of 
trial by jury, secured to them by the seventh amendment of the 
constitution. It is well settled that the seventh amendment does 
not secure to the person subjected to taxation the right of jury triai 
in any controversy which he may raise as to the legality of the tax. 
It is wholly within the power of the sovereign levying the tax to 
provide any reasonable mode of the most summary character to test 
the legality of the assessments and levies made by its taxing oiïicers. 
The collection of a tax is an administrative matter, and, provided 
some. reasonable mode is given to the taxpayer by which he may be 
heard upon the question of the legality of the tax, it is due-process of 
law, and he cannot complain. The whole question is fully consid- 
ered in the case of Den v. Improvement Co., 18 How. 272, in Cheat- 
ham V. U. S., 92 U. S. 85, in Auffmordt v. Hedden, 137 U. S. 310, 11 
Sup. a. 103, and in Arnson v. Murphy, 109 U. S. 238, 3 Sup. Ct. 184; 
and the principles above stated are elaborated and fully sustained. 
In the case of Auffmordt v. Hedden it was claimed that section 2930 
of the Revised Statutes of the UBited States was unconstitutional in 
making the décision of the appraisers of imported goods final, be- 
cause the plaintiffs had a right to hâve the question of the dutiable 
value of the goods passed upon by a jury. The objection was not sus- 
tained. In Cheatham v. U. S., Mr. Justice Miller used this language: 

"Ali govemmeiits, in ail times, hâve found it necessary to adopt stringent 
measures for the collection of taxes, and to be rigid in the enforcement of 
them. Thèse measures are not judlcial, nor does the government resort, ex- 
cept In extraordlnary cases, to the courts for 'that purpose. The revenue 
measures of every clvilized government constltute a System which provides 
for Its enforcement by offlcers commissioned for that purpose. In this coun- 
try, this System for each state, or for the fédéral government, providea saf e- 
guards of its own agalnst mistake, injustice, or oppression in the administra- 
tion of Its revenue laws." 

If, then, a state government may deny to the taxpayer a right to 
test questions of fact relevant to the legality of the tax by a jury 
trial, the state's représentatives bave no right to insist upon a jury 
trial as a right secured to them by the seventh amendment in con- 
troversies over the legality of the tax, unless the state exacts the 
right for itself and its représentatives. In other words, this right 
of a jury trial is one which may be waived, and, where a state makes 
provision in suits against itself for a remedy, either by injunction 
or by payment of the money to its oflGicers and a suit for recovery, it 
must be taken to waive any right which it or its représentatives 
might hâve to a jury trial, by oïïering to its taxpayers a remedy by 
injunction on the sole ground of illegality. It might be that the 
state taxing officer sued in assumpsit or for trespass by reason of 
the receipt of illégal taxes, or the unlawful distraint of property, 
would hâve, because of bis possible individual liability, a right of 
jury trial in the courts of the United States under the seventh amend- 
ment; but a suit to enjoin his receipt of the money or his distraint 
of the goods does not interfère with such a right, because it must 
intervene, if at ail, before he can assume any personal liability in re- 
gard to the matter. The justiciable issue at the time of the inj une- 
tion is between the taxpayer on the one hand and the state on the 
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other, represented by its olficers; and, unless the state bas the right 
of jury trial, and insista upon it, they cannot complain. It is only 
after they hâve taken some steps under color of the law which préju- 
dice the taxpayer in his property rights, that the élément of their 
Personal liability can eut the slightest figure. The state bas com- 
plète discrétion as to the fonn of the remedy for redress of illégal 
taxation which it will accord to its taxpayers, so long as a hearing 
of some kind is given. In the exercise of this discrétion, the state 
of Ohio has enacted into law chapter 13 of title 1 of division 7 of 
the Revised Statutes of Ohio as a spécial mode by which taxpayers 
may test the legality of a tax, atid the easiest and best of the remé- 
dies given is that by injunction. Mnst a court of equity of the United 
States, sitting in Ohio, say to one asking the beneflt of this remedy 
conceded by the state: "True, the state may deprive you of a trial 
by jury if it sees fit in tax litigation with itself, but when the state 
in such suits of its own gives you the option of a jury trial or an 
injunction, we must force a jury trial on you?" We think not. Our 
conclusion, therefore, is that there is no conflict between Cummings 
v. Bank and the cases of which Scott v. Neely is a type. The case 
of Oùmmings v. Bank is still quoted by the suprême court of the 
United States as an authority to sustain the view that a new équi- 
table right secured by statute of the state may be enforced on the 
equity side of the fédéral court, provided it does not interfère with 
the right of trial by jury. The case has never been questioned or 
dissented from, and, even if we were not able to explain a possible 
conflict between that and some other cases since decided by the su- 
prême court, we should still feel ourselves bound in a case like the 
présent, in which the case of Cummings v. Bank has exact applica- 
tion, to foUow it, and to leave to the suprême court the duty of over- 
ruling the one or the other of the two conflicting lines of décision. 
The circuit court rightly held, therefore, that it had équitable juris- 
diction in this case, founded on the statutes of Ohio. 

This brings us to the question whether the District of Columbia 
bonds in controversy were illegally assessed for taxation. The bonds 
were in form foUowing: 

District of Columbia, 

Exempt from Fundlng Bond Taxation. 

Interest, 3.65-100 per cent. 

TMs certilles that the District of Columbia Is Indebted unto Thomas W. 
Cornell, or assigns, In the sum of five thousand dollars, payable August 
1. 1924, with interest from the flrst day of August, 1883, Inclusive, at the 
rate of three and sixty-flve hundredths per cent, per annum, payable on the 
tlrst dayg of February and August of each year, at the treasury of the 
TJnlted States. This bond Is authorlzed by act of congress approved June 
20, 1874, amended by an act approved February 20, 1875, by which the 
falth of the United States Is hereby pledged, that the United States will, 
by proper proportlonal appropriations, as contemplated In this act, and by 
causing to belevied upon the property wlthin sald District such taxes as 
will do so, provide the revenues necessary to pay the Interest on sald bonds 
as the same may become due and payable, and create a sinking fund for 
the payment of the principal thereof at maturity. 

Washington, January 12, 1884. 

J. S. Trichnor, A. U. Wyman, 

Audltor of the D. C. Treasurer U. S. 
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The bonds were authorized by act of congress approved June 
20, 1874 (18 Stat. 120). Section 6 of this act constituted a board of 
audit to examine and audit for settlement ail the unfunded and 
floating debt of the District of Columbia and of the board of public 
Works thereof, specifying and describing the varions kinds of in- 
debtedness in seven classes, to wit : Sewer certificates; certiâcates 
of the auditor of the board of public works ; the debt evidenced by 
the certiâcates of the auditor and the comptroller of the District of 
Columbia; debts arising out of contracts, written or oral, made by 
the board of public works; debts arising from contracts, written 
or oral, made on behalf of the District of Columbia; claims for 
private property taken by the board of public works from the 
arenues, streets, and alleys of the cities of Washington and George- 
town; and ail unadjusted claims for damages that may hâve been 
presented to the board of public works for injuries sustained by 
reason of public improvements or repairs. Section 7 was as fol- 
lows: 

"Tbat the sinking fund commissioners of said District are hereby con- 
tinued; and it shall be tlie duty of said sinlting fund commissioners to 
cause bonds of the District of Ctolumbia to be prepared in sums of flfty and 
tive hundred dollars, bearing date August first, eighteen hundred and sev- 
enty-four, payable fifty years after date, bearing interest at the rate of 
three and sixty-five hundredths per centum per annum, payable semi-annually, 
to be signed by the secretary and the treasurer of said sinking fund com- 
missioners and couutersigned by the comptroller of said District, and sealed 
as the board may direct; which bonds shaU be exempt from taxation by 
fédéral, state or municipal authority, engraved and printed at the expense 
of the District of Columbia and in form not Inconsistent herewith. And the 
faith of the United States is hereby pledged that the United States wiU, 
by proper proportional appropriations as contemplated in this act, ind'by 
causing to be levied upon the property within said District such taxes as 
will provide the revenues necessary to pay the Interest on said bonds as 
the same may become due and payable and create a sinking fund for the 
payment of the principal thereof at maturity. Said bonds shall be num- 
bered consecutively, and registered in the office of the comptroller of said 
District, and shall also be registered in the office of the register of the 
treasury of the United States, for which last named registration the sec- 
retary of the treasury shall make such provision as may be necessary. 
And said commissioners shall use ail necessary means for the prévention 
of any unauthorized or fraudulent issue of any of such bonds. And the 
said sinliing fund commissioners are hereby authorized to exchange said 
bonds at par. for like sums of any class of indebtedness in the preceding 
section of this act named, Including sewer taxes or assessments paid, evi- 
denced by certificates of the auditing board provided for in this act." 

By act of February 20, 1875 (18 Stat. 332), the seventh section 
above quoted was amended in one part so that it read : 

"And the faith of the United States is hereby pledg-:d that the United 
States wiU, by proper proportional appropriations as contemplated in this 
act, and by causing to be levied upon the property within said district 
such taxes as will do so, provide the revenues necessary to pay the interest 
on said bonds as the same may become due and payable, and create a sink- 
ing fund for the payment of the principal thereof at maturity." 

The first contention with respect to thèse statutes is that the 
words, "which bonds shall be exempt from taxati(?n by fédéral, 
state or municipal authority," apply only to taxation within the 
District of Columbia either by the government of the United States, 
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the govemment of the District of Columbia as a state, or the gov- 
emment of the corporation considered as a municipality. We think 
the construction untenable. The expression "fédéral, state or mu- 
nicipal authority" undoubtedly refers to the distinction between 
the government of the United States, the sovereign states which 
compose it, and the municipal authorities, either of those states or 
of the United States. It may be that in sonie statutes and under 
some circumstances the District of Columbia may be described as 
a state (Hepbum v. Ellzey, 2 Cranch, 445-452), but, in the connec- 
tion in which it is used hère, such a construction would be exceed- 
ingly strained. We hâve no doubt that it was the intention of con- 
gress to exempt thèse bonds from taxation everywhere within the 
limits of the United States, whether by fédéral, state, or municipal 
authority. Such exemptions are usually for the purpose of secur- 
ing a sale of the bonds at a low interest. The interest hère pro- 
vided was 3.65 per cent, and an exemption limited to the District 
of Columbia could accomplish little in furthering the sale of the 
bonds. The possible market for such bonds embraced the country, 
and the exemption, to be of any substantial service, must hâve 
been equally extensive. 

We corne, therefore, to the last contention of counsel, namely, 
that, if congress did intend to exempt thèse bonds from taxation 
by the states, it had no power to do so. If anything has been set- 
tled by the décisions of the suprême court of the United States in 
interpreting the fédéral constitution, it is that a state cannot tax 
évidences of indebtedness of the United States Issued as a proper 
means of exercising powers conferred by the constitution. In the 
great judgments of the suprême court delivered by Chief Justice 
Marshall in McCuIloch v. Maryland, 4 Wheat. 316, and in? Os- 
born V. Bank, 9 Wheat. 738, he established by the most cogent 
reasoning that a state had "no powers, by taxation or otherwise, to 
retard, impede, burden, or in any manner control the opérations of 
the constitutional law enacted by congress to carry into exécution 
the powers vested in the gênerai govemment," and enunciated a 
principle the purpose of which was declared to be to place beyond 
the reach of the state "ail those powers which are conferred by the 
people of the United States on +he government of the Union, and 
ail those means which are given for the purpose of carrying those 
powers into exécution." In thèse two cases the state taxation 
which was declared void was imposed in the one case upon the 
means by which the Bank of the United States, incorporated for 
lawful governmental purposes, carried on its authorized banking 
business, and in the other case upon the franchise to do business 
granted by congress. In Weston v. Charleston, 2 Pet. 449, the city 
council of Charleston, S. C, passed an ordinance imposing a spé- 
cifie tax on securities of the United States evidencing its indebted- 
ness, and then called "stock" of the United States, and the judg- 
ment of the suprême court was invoked upon the validity of the 
ordinance. As a necessary corollary to the proposition laid down 
in McCulloch v. Maryland, the act of the municipality of the state 
of South Carolina was held to be invalid. We quote two passages 
v.75i--.no.8—4S 
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f rom the opinion of Ohief Justice Marshall in Westoii v. Charles- 
ton: 

"Is the stock Issued for loans made to tbe government of the United 
States llable to be taxed by states and corporations? Cousîi'ess bas power 
'to borrow money on the crédit of the United States." The stock It issues 
Is the évidence of a debt by the exercise of this power. The tax in ques- 
tion is a tax upon the contract subslsting between the government and the 
individual. It bears directly upon that contract, while subsisting and in 
full force. The power opérâtes upon the contract the instant It is frame'd, 
and must simply Imply a right to afCect that contract. If the states and 
corporations throughout the Union possess the power to tax a contract for 
the loan of money, what shall arrest this principle in its application to 
every other contract? What measure can the government adopt which 
. wiU not be exposed to its influence?" 2 Pet. 464. "The American people 
hâve conferred the power of borrowlng money on their government, and, 
by making that government suprême, hâve shielded its action, in the ex- 
ercise of this power, from the action of the local governments. The grant 
of the power is incompatible with a restraining or controlling power, and 
the déclaration of supremacy Is a déclaration that no such restraining or 
controlling power shall be exercised. The right to tax the contract to any 
extent, when made, must operate upon the power to borrow, before it is 
exercised, and bave a sensible Influence on the contract. The extent of this 
influence dépends on the will of a distinct government. To any extent, 
however ineonsiderable, it is a burden on the opérations of government. 
It may be carried to an extent which shall arrest them entirely." 2 Pet. 487. 

The question next arose in a somewhat différent form in People 
V. Commissioners, 2 Black, 620. There, under a tax law, taxing ail 
the propérty of a bank, the assessors had included in the total, "stock" 
of the United States held by the bank, and the validity of the tax 
was asserted on the' ground that the stock was not specifically taxed, 
as it was in Weston v. Charleston, and thus discriminated against, 
but was tréated like any other propérty or choses in action held by 
the bank. The suprême court refused to recognize this as a valid 
distinction, holding that any tax, no matter how imposed, or with 
what motive, upon contracts of loan issued by the United States, im- 
peded the exercise by the national government of a constitutional 
power, and was void. 

In Bank Tax Oaae, 2 Wall. 200, a tax was imposed by the state 
of New York on the capital of a bank as paid in, and the question 
was whether, in assessing the capital for taxation, the state au- 
thorities must reduce the amount to be taxed by that part of the 
paid-in capital which had been invested in United States securities 
after it was paid in. It was held that the réduction must be made, 
because otherwise the state law operated to tax a contract of loan 
issued by the United States. 

In Banks v. Mayor, 7 Wall. 16, the state of New York had taxed 
certiflcates of indebtedness issued by officers of the United States 
for supplies needed in the prosecution of the war, and it was at- 
tempted to take such choses in action out of the previous cases by 
the argument that they were not issued by the United States to 
borrow money, but only in payment for supplies. This contention 
was answered by the court, through Chief Justice Chase, thus: 

"An attempt was made at the bar to establish a distinction between bonds 
of the government expressed for loans of money and the certlficate of in- 
debtedness for which the exemption was claimed. The argument was ingen- 
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lous, but falled to convince us that such a distinction can be maintained. It 
may be admitted that those certificates were issued in payment of supplies 
and in satisfaction of demanda of public credltors. But we fail to perceive 
either that there Is a solid distinction between certificates of indebtedness 
issued for money borrowed and given to credltors, and certificates of indebted- 
ness issued directly to credltors in payment of their demands; or that such 
certificates, issued as a means of exeeuting constitutlonal powers of the 
govemment other than of borrowing money, are not as much beyond control 
and limitation by the states through taxation as bonds or other obligations 
Issued for loans of money." 7 Wall. 25. 

In the same case Chief Justice Chase used this language: 

"The authority to borrow money on the crédit of the United States is, in 
the enumeration of the powers expressly granted by the constitution, second 
in place, and only second in importance, to the authority to lay and collect 
taxes. Both are glven as means to the exercise of the functions of govern- 
ment under the constitution; and both, if neither had been expressly con- 
ferred, would be necessarily implled from other powers." Page 23. 

The last case in which the question was mooted was in Bank v. 
Supervisors, 7 Wall. 29, in which the right of a state to tax the 
United States treasury notes, made légal tender by law, was as- 
serted. The fact that thèse instruments were intended to circu- 
late as money was claimed to take them out of the raie established 
in prior cases. The court conceded that the distinction between 
the treasury notes and government bonds, pointed out and relied 
on in argument, justified the contention that the interférence with 
the exercise of constitutional power involved in their issue would 
not be so great in case of légal tender notes as in that of bonds; 
but, as they were obligations of the United States, issued "as a 
means to ends entirely within the constitutional power of the gov- 
ernment," it was held "clearly within the discrétion of congress to 
détermine whether, in Tiew of ail the circumstances attending the 
issue of the notes, their usefulness, as a means of carrying on the 
government, would be enhanced by exemption from taxation; and 
within the constitutional power of congress, having resolved the 
question of usefulness afflrmatively, to provide by law for such ex- 
emption." 

From this review of the cases, it is évident that, where congress 
lawfully directs the issue of évidences of indebtedness in the exer- 
cise of any power derived by it from the constitution, whether it be 
by virtue of the grant of power to borrow money on the crédit of 
the United States, or of any other grant, such évidences of debt are 
exempt from state taxation, or at least may be exempted theref rom 
if congress sees fit to give them this quality. Why, then, are the 
bonds hère in controversy not within the exempting power of con- 
gress? The answer made by counsel for the appellant is that they 
are bonds, not of the United States, but of the municipal ity known 
as the District of Oolumbia, a local agency of the national govern- 
ment, and that the bonds were issued by that municipal agent for 
a local purpose. The argument is, if we rightly comprehend it, 
that when the congress of the United States establishes a municipal 
corporation in the District of Oolumbia, and gives it power to issue 
bonds for local purposes, it is exercising the power of exclusive lég- 
islation over the District of Oolumbia conferred by the seventeenth 
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clause of th.e eighth. section of the first article of th.e constitution, 
and is legislating, and can legislate, only as a state would legislate 
in conferring similar powers upon one of its municipalities, and 
that this power and the ineidental means used in its exercise are 
to be as much conflned in tlieir opération to the territory of the Dis- 
trict as is a state's power to the territory within its horders; that 
bonds issued by the District of Columbia are mère local means for 
the exercise of this local power; and that congress can no more at- 
tach the quality of nontaxability to such securities beyond the 
boundaries of the District of Columbia than a state can give to se- 
curities of its municipalities, when held in other states, the quality 
of exemption from taxes therein imposed. The argument is en- 
forced by referring to the case of Bonaparte v. Tax Court, 104 U. S. 
592, wherein it was held that the fédéral constitution did not pro- 
hibit a state from taxing the bonds of another state, held within 
the taxing state, although made exempt from taxation by the state 
issuing them. The reasons for the holding were that the fédéral 
constitution did not restrict one state from taxing the bonds of 
another, and that the tax exemption laws of one state could not 
be given extraterritorial effect. By an alleged parity of reason- 
ing, it is urged upon us that, as congress cannot give extraterri- 
torial efifect to the législation passed by it in the government of 
the District of Columbia, it cannot exempt the bonds of the Dis- 
trict. The argument is ingénions, but the distinction taken can no 
more be supported than those which the suprême court bas brushed 
away in the décisions on the subject already cited. The seven- 
teenth clause of the eighth ^ection of article 1 of the constitution 
is as f ollows : 

"To exercise exclusive législation in ail cases whatsoever, over such district 
(not exceeding ten miles square) as may, by cession of particular states, and 
the acceptance of congress, become the seat of the government of the United 
States, and to exercise lilie authorlty over ail places purchased by the consent 
of the législature of the state in which the same shall be, for the érection of 
forts, magazines, arsenals, dock-yards and other needful buildings." 

In pursuance to the constitution of the United States, Maryland 
ceded to the United States the county of Washington, and con- 
gress accepted the cession in 1789. A similar cession from Virginia 
was accepted about the same time, and the 10 miles square thus 
granted and received became, as the constitution provided it should 
become, the seat of government. The fundamental error, as we 
conceive it, in the argument of the appellant, is the assumption 
that the organization of a municipality and the endowing it with 
the usual powers of a city under the clause of the constitution 
above quoted were for the peculiar beneflt of the persons living 
within the district, and thus for a purely local purpose. Such a 
view misses the whole object of the constitutional grant. The 
framers of the constitution had no particular concern in regard to 
the municipal control or organization of the people who lived or 
were likely to live in any 10 miles square in the United States, ex- 
cept as they should form a city in which it would accord with the 
dignity and power of a great nation to establish its seat of govern 
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ment. It was meet that so powerful a sovereignty should hâve a 
local habitation the character of which it might absolutely control, 
and the government of which it should not share with the states in 
whose territory it exercised but a limited sovereignty, suprême, it 
is true, in cases where it could be exercised at ail, but much re- 
stricted in the field of its opération. The object of the gi*ant of 
exclusive législation over the district was, therefore, national in the 
highest sensé, and the city organized under the grant became the 
city, not of a state, not of a district, but of a bation. In the same 
article which granted the powers of exclusive législation over its 
seat of government are conferred ail the other great powers which 
make the nation, including the power to borrow money on the crédit 
of the United States. He would be a strict constructionist, indeed, 
who should deny to congress the exercise of this latter power in 
furtherance of that of organizing and maintaining a proper local 
government at the seat of government. Each is for a national 
purpose, and the one may be used in aid of the other. As Chief 
Justice Chase says in the passage already quoted, the power to 
borrow money was given "as a means to the exercise of the func- 
tions of government under the constitution." The bonds in ques- 
tion were issued to borrow money to pay the debts incurred in the 
national purpose of improving and beautifying the city of Washing- 
ton, the capital of the nation. The congress directed the issue of 
the bonds in the name of the District, but on their face it pledged 
the faith of the United States to pay one-half of the bonds, when 
due, out of its treasury, and to raise the other half by taxation in a 
teiTitory over which it had exclusive législation. Was not this 
borrowing the money on the crédit of the United States? Does 
an obligation rest any less on the crédit of a government because 
it spécifies on its face the source from which the government pro- 
poses to secure the funds with which to pay it? Surely not. Thèse 
bonds were, therefore, issued by virtue of the same power which 
was held to be impeded by state taxation in Weston v. Charleston 
and in ail the cases which hâve followed its authority. They were 
issued for a purpose as national as the making of war, the main- 
tenance of the public crédit, or the construction of a navy; and 
in effecting that purpose by means of the express constilutiona] 
power to borrow money on the crédit of the United States, the lég- 
islative power of congress was as territorially extensive as the 
exercise of the power for any other constitutional purpose. Hence 
it operated in each state upon the taxing olHcers of each state and 
upon the government thereof, and expre&sly forbade the taxation 
of thèse bonds. 

In the case of Cohens v. Virginia, 6 Wheat. 264, the corporation 
of the city of Washington passed an ordinance authorizing the 
drawing of a lottery to raise money to build a city building. It 
was expressly given power by act of congress to authorize such a 
lottery. Tickets were sold in Virginia, and the seller was prose- 
cuted under a Virginia law, and pleaded as a défense the act of 
congress and the ordinance of the city of Washington in pursu- 
ance thereof. It was contended that congress could not, by local 
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législation concerning the District of Oolumbia, thus give extrater- 
ritorial immunity from punishment under the police laws of a state. 
The suprême court was not obliged to consider this question, be- 
cause it held that congress had not by this législation intended to 
give such immunity. In the course of the argument by the attorney- 
general,,Mr. Wirt, in maintaining the immunity, put this question 
to the court: 

"The act of May 6, 1796, authorized the commissioners for erecting the pub- 
lic buildings to borrow money for that purpose. Would it hâve been compé- 
tent, for the législatures of the states to hâve impeded this loan by punishing 
their citizens for subscriWng to this stock?" 6 Wheat. 437. 

To this Chief Justice Marshall answered: 

"We readlly admit that the act establlshing the seat of government and the 
act appointing commissioners to superintend the publie buildings are laws of 
universal obligation. We admit, too, that the laws of any state to defeat the 
loan authorized by congress would hâve been void, as would hâve been any 
attempt to arrest the progress of the canal, or of any other measure which 
congress may adopt. Thèse, and ail other laws relative to the District, hâve 
the authority which may be clalmed by other acts of the national législature; 
but their estent is to be determined by those rules of construction which are 
applicable to ail laws. The act incorporatlng the city of Washington is, un- 
questlonably, of universal obligation; but the extent of the corporate powers 
conferred by that act is to be determined by those considérations which belong 
to the case." 

It may well be inferred from this what the same great judge 
would hâve answered to a similar inquiry in respect of the bonds 
hère in controversy. The division of the powers in the constitu- 
tion between the states and the gênerai government is such that 
neither the states nor the United States are entitled to impede or 
obstruct the exercise of the powers accorded by the constitution 
to the other. It was, therefore, held in the Income Tax Case (Pol- 
lock v. Trust Co., 157 U. S. 429, 459, 15 Sup. Gt. Q73) that the United 
States could not tax the bonds of a municipality of a state, because 
it would thereby be interfering with and obstructing an instru- 
mentality of a state government, See, also. Mercantile Bank v. 
New York, 121 U. S. 138, 162, 7 Sup. Ot. 826; U. S. v. Railroad Co., 
17 Wall. 322, It is difflcult to understand why the same principle 
does not require that the bonds of the local municipal agents of the 
United States should be exempt from taxation by the state govern- 
ment. We cannot foUow appellants' counsel in their attempt to 
distinguish thèse cases from the one at bar. We are clearly of the 
opinion that the bonds hère assessed were exempt from taxation, 
and the decree of the circuit court enjoining the collection of the 
tax upon them is aiHrmed, with costs. 



CALLSEN et al. v. HOPE et al. 

(District Conrt, D. Alaska. April 3, 1896.) 

No. 433. 

1. KBIiTGIOtJS SOOIBTIBS— CaPACITT TO SuE. 

Trustées of a nonincorporated religious association hâve légal capacity 
to sue in equity la behalf of such association, If not as trustées as mem- 
bers thereof. 
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2. Equity Jurisdiction— Rembdt at Law. 

Where there is no plain, adéquate, and complète remedy at law, equity 
may be invoked. Held, in thls case, upon the allégations of the bill, 
that a suit in equity wlll lie for want of such remedy. 

8. JuDiciAL Notice. 

Where, as in this case, the bill aUeges a fee-simple title to real estate, 
derived from Russia prier to the treaty of cession of 1867, the court wiU 
take judicial notice of such treaty, and of the protocol of transfer and 
the property inventories and map of New Archangel, or Sitlia, thereunto 
attache^, and made a part of such protocol, and executed by the com- 
missioners appointed by Eussia and the United States to make the formai 
transfer of Alaska. 

4 Alaskan L.'V.nds— Exceptions to the Territobt Cbdbd. 

Lands granted in fee simple by Russia prior to the treaty did not pass 
to the United States. 

5. SAME— NONUSER OF SucH Lands. 

A want of continuous occupancy and user on the part of persons hold- 
ing such title will not render such lands a part of the public domain 
of the United States, so as to subject them to possession and occupancy 
by citizens of the United States adversely to the owners of the fee. 

6. Injunction. 

This court will protect the possession of the owners of such fee, such 
protection being among the obligations assumed by the United States 
under the treaty; and injunction may be invoked to restrain intrusion 
thereon. 

This is a bill in equity by Peter Callsen and others, for the Congré- 
gation of the Lutheran Church of Sitka, against Percy L. Hope and 
others, for a decree of perpétuai injunction, restraining the défend- 
ants from plaeing structures or exercising possessory rights on lot 
No. 33, of the town of Sitka, as marked in the inventories and des- 
ignated on the map attached to and made a part of the protocol of 
transfer of Alaska from Eussia to the United States. The défend- 
ants interposed a demurrer, the points of which are stated in the 
opinion. 

J. F. Maloney (substituted for Lytton Taylor), for plaintiffs 
Burton E. Bennett, for défendants, 

DELANEY, District Judge. The grounds of this demurrer are 
(1) that the plaintiffs hâve not légal capacity to sue ; (2) that several 
causes of suit hâve been improperly united; (3) that the bill does 
not state facts sufiQcient to constitute a cause of suit. 

Upon the iirst cause of demurrer it is contended that, inasmuch as 
the Congrégation of the Lutheran Church is nonineorporated, as dis- 
closed by the bill, it can obtain no standing as a party in court, and 
that its trustées hâve not capacity to bring this suit. I do not 
think this contention can be sustained. Stripped of its surplusage, 
it appears by the bill that there is a voluntary religions association 
at Sitka known as the Congrégation of the Lutheran Church; that 
such congrégation has been in existence for a long term of years, be- 
fore and since the transfer of Alaska from Russia to the United 
States; that the parties bringing this suit are members and trus- 
tées of said congrégation; that prior to the treaty of cession and the 
transfer of the territory the said congrégation became the owner in 
fee by grant from Russia of lot No. 33 of the town of Sitka, as marked 
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in the inventories and designated on the map attached to and made 
a part of the protocol of transfer; that upon the transfer of the ter- 
ritory from Russia to the United States the commissioners of the 
two governments appointed to effect the transfer issued to the said 
congrégation a certiflcate of title in fee simple to said lot, a copy of 
which certiflcate is set ont in the bill; that the church building lo- 
cated on said lot, and for a long term of years occupied by said 
congrégation as a place of worship, has f allen into decay, . and some 
years since was removed from said lot; that no new structure has 
been erected in its place ; that there is at présent no pastor of said 
congrégation; that there are members thereof still residing in Sitka, 
and that the congrégation has never disbanded ; that the défendants 
hâve entered upon said lot, and commenced the érection of a structure 
thereon, adversely to said congrégation. The bill prays relief by 
■way of perpétuai injunction. The question of légal capacity of the 
plaintiffs to sue has been settled by the suprême court of the United 
States in Beatty v. Kurtz, 2 Pet. 566, wherein the facts presented 
are very similar to those of the case at bar. Indeed, with the single 
exception that in the case çited the lot in controversy had been set 
apart for the benefit of the Lutheran Church of the city of George- 
town, Md., by the original owner of the fee, who had platted an addi- 
tion to said city, and had marked on the plat the lot of ground in 
controversy "For the Lutheran Church," but had made no convey- 
ance, the facts in the case now hère and in the one above cited are 
substantially the same. Mr. Justice Story, delivering the opinion 
of the court in the case cited, said that, while it was not necessai'y to 
décide the point as to whether trustées of a voluntary religious as- 
sociation hâve légal capacity to sue as such, as persons belonging to 
such a Society, and having a common interest, they may sue in be- 
half of themselves and others having the like interest, as part of the 
same society, for purposes common to ail and bénéficiai to ail. The 
doctrine hère laid down has been adopted by the suprême court of 
the State of Oregon in the case of Trustées v. Adams, 4 Or. 77. 
Thèse cases suificiently détermine the law, and our equity jurispru- 
dence would be faulty, indeed, if its doors were closed against parties 
seeking to reach the forum of the court with a case like that pre- 
sented by this bill. 

Upon the second proposition — that two causes of action hâve been 
improperly united — counsel for défendants makes no serious conten- 
tion, and there is nothing in the bill to warrant it. 

Upon the third cause of demurrer défendants' contention is that 
equity cânnot be invoked, for the reason that the plaintifEs hâve a 
plain, adéquate, and complète remedy at law; and it is further urged 
that the lot of ground in question passed to the United States under 
the treaty, and that, if it did not, inasmuch as it is no longer occu- 
pied for church purposes, or as a place of worship, any title. thereto 
derived from Russia is forfeited, and the lot has become part of the 
public lands of the United States, and subject to occupation and pos- 
session by citizens of the United States as such. I do not think 
thèse positions can be maintained. Granted that ejectment will 
lie upon the facts as stated in the bill, would that action afford the 
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plaintiffs a plain, adéquate, and complète remedy? I think not. 
Equity will not sit by and permit an intruder upon lands belonging 
to another to use, occupy, and enjoy the same, and possibly divert 
them from the purposes of the real owner, or perhaps impair and de- 
stroy them for the uses designed by him, while he is seeking to es- 
tablish and enforce his rights in a court of law. Défendants, at 
the time this bill was flled, and the temporary restraining order is- 
sued, were erecting a structure on this lot adversely to the plaintiffs. 
TJnless restrained by equity, they could proceed with the completion 
of this structure, use it, rent it, occupy it, or put it to such purposes 
as they might see flt, while the action at law was being carried for- 
ward to judgment and exécution ; and, bef ore the rights of the plain- 
tiffs herein could be adjudicated in ejectment, a saloon or a dance 
house might be in opération upon a lot cf ground belonging to an 
Evangelical church. It is most certainly one of the functions of 
equity to afford parties litigant of the character of the real plaintiffs 
in interest in this suit a remedy against such things as thèse. 

The contention that the lot passed to the United States under the 
treaty, or has since become public lands by reason of nonuser for 
church purposes, leads to an investigation of the terms of the treaty 
and the contents of the protocol of transf er ; and, as the conclusions 
the court has reached in relation thereto affect quite a number of 
land titles in this district, and may prove décisive of this case, the 
court has deemed proper to state somewhat fuUy the détermination 
reached upon thèse questions. Under the constitution of the United 
States (article 6, par. 2), ail treaties made or which shall be made 
under the authority of the United States are the suprême law of the 
land; and courts take judicial notice of them. This court will there- 
fore take judicial notice of the treaty of March 30, 1867, between 
Russia and the United States, ceding the territory of Alaska from 
the former government to the latter ; and will also take judicial no- 
tice of the protocol of transfer of October 18, 1867, and the inven- 
tories of property, the map of New Archangel, or Sitka, attached to 
and made a part of such protocol,— ail of which were executed by 
the commissioners appointed by the high contracting powers to the 
treaty to eflect such transfer. Article 6 of the treaty, among other 
things, provides that: 

"The cession of territory and dominion herein made is hereby declared to be 
free and vinincumbered by any réservations, privilèges, franchises, grants, or 
possessions by any associated companies, whether corporate or incorporate, 
Russian or other, or by any parties, except merely prlvate individual property 
owners; and the cession hereby made conveys ail the rights, franchises, and 
privilèges now belonging to Russia in the sald territory and dominion and the 
appurtenances thereto." 

It would be utterly inconsistent with well-authenticated histor- 
îcal events, as well as with the time-honored poliey of the Russian 
government upon religious matters, to assert that the term "as- 
sociated companies," used in the section of the treaty just quoted, 
has référence to any religious association. Not long after the dis- 
covery of the Aleutian chain of islands and the main continent of 
Niorth America, by Bering, in 1741, the large profits derived from 
thé fur trade became generally known throughout the empire, and 



762 .75 FEDERAL REPORTER. 

numerous expéditions, fltted eut by single individuals as well as 
associated companies, were organized for the purpose of carrying 
on this trafflc in the newly-discovered country; and after the dis- 
covery of the seal islands in Bering Sea by Prebylof, in 1786, such 
companies grew quite formidable in their rivalry for the possession 
of the northwest coast of North America, now comprising the ter- 
ritory of Alaska. The more important of thèse were Consolidated 
in 1799, and a charter was granted by the crown to the Russian- 
American Company, under which said company asserted and main- 
tained occupancy of the Eussian possessions in America until the 
time of the treaty and transfer. In the light of thèse historical 
facts it is perfectly clear that the intention of the high contracting 
powers, as expressed in the portion of the treaty above quoted, was 
to extinguish ail the réservations, privilèges, franchises, grants, 
and possessions of said corporation, or other companies or parties, 
carrying on business within the limits of the territory ceded, and 
not to affect private individual property rights theretofore granted. 
It is also manifest from the concluding words of the section quoted 
that Eussia ceded only that which belonged to the empire at the 
time of the treaty; and it is by no means certain that under the 
doctrine of vested rights, which, since the décision of the suprême 
court of the United States in the Dartmouth Collège Case, 4 
Wheat. 518, presented with such great intellectual power by Mr. 
Webster, has found a secure lodgment in our law, fee-simple titles 
antedating the treaty would not be sustained, without the excep- 
tion referred to. Further than this, and notwithstanding the ex- 
istence of an established church — the Greco-Russian — in Russia, 
the settled policy of that government for a long period of years has 
been to foster and protect among its people religions associations 
and organizations of every known shade of belief or doctrine; and 
within the limits of the empire, from the Arctic Océan to the Chi- 
nese border, and from the North Pacific to the Baltic Sea, may be 
found congrégations whose members are believers of every known 
religions doctrine and form of worship, from the faith of Islam and 
Mohamet to the Catholic creeds and high-sounding liturgies of the 
Greek and Eoman Churches; ail enjoying the protection, if not 
the patronage, of the crown. Among thèse the membership of the 
Lutheran dénomination ranks next in numbers to that of thë estab- 
lished church, and the population of the Baltic provinces and Fin- 
land are almost entirely Lutheran. The reasons for this policy are 
not far to seek, as it is one which must inevitably bind to the auto- 
crat adhérents of ail the différent dénominations thus fostered and 
protected by the sovereign head of the empire. It would not only 
be unjust, but utterly contradictory to this long-continued policy 
of the czar, to hold that in granting the territory of Alaslia to the 
United States, Russia intended to transfer, with the territory ceded, 
the title to church property theretofore granted by that govern- 
ment. It follows, therefore, that in construing the portion of the 
treaty cited, church property must be held to be "private individual 
property," falling within the exceptions of the treaty; and this 
View is sustained by the protocol, inventories, and map. 
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Article 4 of the treaty provides that each of thé parties thereto 
shall appoint "an agent or agents for the purpose of formaily deliv- 
ering • • ♦ the territôry, dominion, property, dependencies, 
and appartenances ceded," and in pursuance of this stipulation 
Russia appointed Capt. Alexis PestchourofE, of the impérial navy, 
and the United States appointed Gen. Lovell H. Rousseau, of the 
United States army, as such agents or commissioners to effect the 
formai transfer of the territôry, who repaired to Sitka and on the 
18th day of October, 1867, completed the transfer and executed the 
protocol thereof. For the purpose of settling the title as to pri- 
vate individual property, excepted by the treaty from the territôry 
and dominion ceded, they, with the assistance of Prince Dmitry 
Maksoutoff, governor of the Russian colonies in America, made or 
caused to be made inventories and a map of New Archangel, or 
Sitka, showing by numbers ail property holdings, public and pri- 
vate, in that town. Thèse inventories consist of (a) public property 
passing to the United States under the treaty; (b) property of the 
Greco-Russian Church; (c) fee-simple titles, with the names of per- 
sons holding the same, who were furnished with certificates there- 
of; (d) dwelling houses, establishments, and lots of ground held 
by possessory rights only. Thèse inventories and the map were at- 
tached to and made a part of the protocol of transfer. By them lot 
No. 33 is designated as the property of the Congrégation of the 
Lutheran Church, and appears in the inventory of fee-simple titles, 
as is alleged in the Mil in this case, and as appears by the certiflcate 
of such title executed by said commissioners and authenticated by 
said governor, a copy of which is set out in the bill. From thèse 
facts, derived from a public document of the very highest order, of 
which this court is bound to take judicial notice, the conclusions 
are irrésistible that this lot falls within the exceptions provided for 
by the treaty; that the title thereto never became vested in the 
United States; and that the Congrégation of the Lutheran Church 
holds the absolute and indefeasible title in fee simple of said lot of 
ground, as granted to it by Russia. No title thereto can be ob- 
tained except through said congrégation, and a failure to use and 
occupy the lot for church purposes will not divest the congrégation 
of its title. The lot, therefore, is not open to possession and occu- 
pancy as public lands of the United States. 

Among the considérations moving between the high contracting 
powers to the treaty are the exceptions to the cession of territôry 
and dominion granted. Following its long-established policy on 
religious matters, Russia desired to protect the Congrégation of the 
Lutheran Church, with others to whom title to lands in Alaska had 
been given, in the enjoyment of the property so granted, and the 
United States acceded to that désire. Treaty, art. 3. Our gov- 
ernment therefore is bound upon its national honor to maintain 
in good faith thèse stipulations of the treaty by sustaining the 
fee-simple titles set forth in the protocol, including that of the Con- 
grégation of the Lutheran Church, and by protecting the holders 
of such titles in the enjoyment of the property so granted. This 
court will certainly not assume the responsibility of placing the 
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govemment of tEe United States in tlie position of having yiolated 
thèse treaty obligations. Tlie demurrer, ttierefore, is overruled, 
witli 20 days to answer, and tlie temporary restraining order is 
continued pendente lite. 



DEGRATJW V. ATTRILL et al. 

(Circuit Court, K D. New York, June 29, 1890.) 

Abatement— Anothek Suit Pbnding. 

A suit to foredose a mortgage was brought agalnst tlie mortgagor, A., 
who was the owner of the equity of rédemption, and others. Tiiere- 
after A.'s riglit was sold on exécution agalnst him, and became the prop- 
erty of G.; and after A.'s death the suit was not revlved agalnst his 
Personal représentative, nor were his heirs or G. made parties. Held, 
that such suit was not one for the same relief as a subséquent suit for 
foreclosure agalnst G., and hence its pendency did not affect the rlght 
to bring the latter suit. 

Bill by Aaron A. Degrauw against Helen F. Attrill and others. 

Edward S. Clinch and John E. Parsons, for plaintiff. 
Maxwell Eyarts and Benj. F. Tracy, for défendants. 

"WHEELEE, District Judge. This bill is brought to foreclose a 
mortgage made by Frederick A. Phipps to Alonzo B. Wright, and 
assigued to the plaintiff. The défendants Isaac E. Gates and El- 
len H. Gates, his wife, bave pleaded the pendency of a former suit 
to foreclose this mortgage, in bar of this suit, and the plea has been 
traversed. The proofs show that a suit was brought in the name 
of the mortgagee, to foreclose this mortgage against the mortgagor, 
and Henry Y. Attrill, owner of the equity of rédemption, and oth- 
ers ; that Attrill's right was sold on exécution against him, and has 
thereby come to Isaac E. Gates; that Attrill had died, and the suit 
had not been revived against his personal représentative, nor had 
his heirs or Gates been made parties, or other proceedings been had 
advancing it. The question is whether thèse facts sustain the issue 
joined upon the plea, on the part of thèse défendants, that "there 
now is a former cause pending for the same cause of action alleged 
in the bill of complaint herein, and praying the same relief." The 
cause of action there does include the foreclosure of the same mort- 
gage; but to be the same cause of action for the same relief, in 
the language of the plea, it must be not only for the foreclosure of 
the same mortgage, but for its foreclosure for and against the same 
parties. The plaintifE is said to hâve been the owner of the mort- 
gage before, and to hâve prosecuted the former suit for his own 
beneflt, in the name of Wright, which may be, and probably is, 
true. If so, the suit for équitable relief should, seemingly, hâve 
been brought in his own name, as équitable owner; but, if brought 
by him in the name of the légal holder, he would be the real party, 
and be bound by the proceedings. If not so, and he purchased 
pendente lite, he would hâve the same right to prosecute, and 
would be likewise bound. So, the plaintiff's side in this suit is 
the same as that in the former suit, when this suit was brought. 
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But, on the other side, there was no suit pending against Attrill, 
or against any one who could be afEected by bis being a party, for 
he bad died, nor against any personal représentative of bis, for 
none bad been brougbt in, or appeared, or, so far as sbown, existed, 
in tbis jurisdiction; and, as bis interest bad been talien from bim 
in life, neitber be nor bis personal représentative nor bis beir would 
be a necessary party afterwards; and, as neitber was in fact a 
party, there was no présence tbat could affect a privy in law or 
estate to either. Tbere was no suit pending to wbicb tbis owner 
of tbe equity of rédemption was so a party or a privy tbat be could 
be foreclosed, and tberefore no suit praying tbat relief, wbicb is tbe 
relief prayed hère. Plea overruled; défendants to answer over by 
August rule day. 



IRVINE v. BOARD OF COM'RS OF KEARNEY COUNTY, KAN. 

(Circuit Court, D. Kansas, First Division. August 1, 1896.) 

No. 412. 

BUBROGATION— lîIVALID MUNICIPAL BONDS. 

Where eounty bonds issued in exehange for county warrants are declared 
vold because issued, in violation of law, witliin a year after the organiza- 
tion of the county, one who purchased such bonds is entltled to be subro- 
gated to the rights of the holders of the warrants for which the bonds 
were issued. 

Suit by Louise M. Irvine against the board of county commission- 
ers of tbe county of Kearney, in tbe state of Kansas, to recover 
county warrants, or tbeir value, alleged to bave been excbanged for 
county bonds. 

Rossington, Smith & Dallas, for complainant. 

Peters & Mcholson, for défendant. 

FOSTER, District Judge. Tbe bill allèges : Tbat Kearney county 
was organized April 3, 1888. Tbat it became necessary for the trans- 
action of the county business that books, records, and other supplies 
gbould be purchased by the commissioners, and also offices to be oc- 
cupied by the county ofiicers. That the commissioners, acting with- 
in tbeir lawful powers, in April, 1888, examined and allowed certain 
accounts and expenses in and about said business, and caused county 
warrants or orders to be issued therefor. That each of said orders 
was duly signed by the chalrman of the board, and attested by the 
clerk of tbe county, numbered, and stating the purpose for wbicb it 
was issued, payable to tbe payée or bearer. That on October 2, 1888, 
George W. Crâne & Go. were tbe holders and owners of tbe following 
numbered warrants issued for supplies to said county, to wit: No. 2, 
1500; No. 3, $500; No. 4, i§500; No. 5, |500; No. 6, |500; No. 8, |500; 
No. 84, 1500.40; No. 139, $275; No. 231, $1,360; No. 232, |741; No. 
239, flOO; No. 264, |21; No. 327, $500; No. 23, $24; No. 524, $16.12. 
Ail of wbicb warrants bad been présent ed for payment, and payment 
refused for want of funds, and that said warrants from tbat time 
bore légal interest. Tbat, in addition to the foregoing warrants, 
tbere were others outstanding, to parties unknown, in the amount of 
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14,500. That on the Ist day of October, 1888, said county ôf Kear- 
ney undertook to refund said bonds under the provisions of chapter 
50, Laws 1879 (1 Gen. St. par. 464), and for the purpose of carrying 
out said object the commissioners of said county, at a meeting in Oc- 
tober, 1888, caused to be entered upon the record of its proceedings 
the following resolution: 

"Kesolved, tliat the matured and maturing indebtedness of Kearney county, 
as evidenced by warrants of the county, said indebtedness now costing the 
county at the rate of 7% per annum, be, and the same Is hereby, ordered to 
be refunded Into 6% bonds, under the provisions of chapter 50, Laws of 
1879, to compromise and re-fund the said indebtedness. The chairman of the 
board of county commissioners and the county clerk are hereby Instructed to 
exécute refunding bonds, and dellver the same to any person upon the sur- 
render of equal amounts of proper évidence of said Indebtedness so refunded, 
for cancellation. The county treasurer shall cause the surrendered évidence 
of indebtedness to be marked 'Pald In fuU.' across its face. The county clerk 
shall accompany each such bond or bonds wlth hls certiflcate, under seal, 
that the indebtedness of Kearney county In registered warrants equal to the 
sum of such bond or bonds has been surrendered to the board of county com- 
missioners for cancellation, and canceled. Such bonds shall be in dénomina- 
tions of one thousand, flve hundred, and one hundred (1000, 500, and 100) 
dollars, each bearing the date of October first, A. D. 1888, interest payable 
semiannually at Kansas Fiscal Agency, New York, and shall not exceed the 
actual amount of outstandlng county warrants at the date of such bonds, nor 
exceed the sum of forty thousand ddlars. They shall bear date October 1, 
1888, maturing thirty years from date, and be payable, principal and interest, 
at New York." 

That in pursuance of such resolution, and said law of 1879, said de- 
fendant did issue on October 1, 1888, bonds amounting in the aggre- 
gate to 111,500, payable 30 years after date to bearer, in exchange 
for the foregoing warrants, said bonds being numbered, respectively, 
from 36 to 49, both inclusive, of the dénomination of $1,000; bonds 
numbered 54, 55, 56, and 60 being each of the dénomination of $500, 
and bonds numbered 64, 67, 69, and 70 being each of the dénomina- 
tion of $100; said bonds bearing interest at the rate of 6 per cent, 
per annum, payable semiannually, for which interest coupons were 
attached. That in considération of the delivery of said bonds the 
holders and owners of said warrants surrendered and delivered the 
same to the county. That immediately after the issuarice of said 
bonds they were placed upon the market, and sold and delivered to 
bona flde purchasers in the usual course of business, and that said 
bonds and coupons became the property of this complainant, she hav- 
ing paid the face value thereof . The bill allèges f urther : That, in an 
action brought in this court upon said bonds, the same were held to 
be illégal and void, which décision was sustained by the circuit court 
of appeals of this circuit. CoflBn v. Commissioners, 6 0. 0. A. 288, 
57 Fed. 137. That in considération of the promises said warrants 
were delivered up and surrendered to the county, and canceled, with- 
out any considération whatever passing from the said county to the 
owners and holders of the same, and that by reason of the purchase 
of said bonds by this complainant she became entitled in equity to 
be subrogated to ail the rights, both in law and in equity, of the orig- 
inal holders and owners of said warrants against the county. To 
this bill the défendant Aies a gênerai demurrer. 
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The law under wWcIl thèse bonds were issued reads as follows : 

"That every county, every city of the first, second or third class, the board 
of éducation of any city, every townsliip and every school district, is iiereby 
authorized and empowered to compromise and refund Its matured and ma- 
turlng Indebtedness of every kind and description vchatsoever, upon such terms 
as can be agreed upon, and to issue new bonds, vpith semi-annual interest 
coupons attached, in payment for any sums so compromised; wMch bonds 
shall be issued at not less tlian par, sliall not be for a longer period tlian 
tliirty years, shall not exceed in amount the actual amount of outstanding 
indebtedness, and shall not draw a greater interest than six per cent, per 
annum." 1 Gen. St. par. 464. 

The law concerning the organization of new counties (1 Gen. St. 
par. 1577) contains this proviso : 

"Provided, that no bonds except for the érection and furnishings of school 
houses shall be voted for, and issued by any county or township, within one 
year after the organization of such new county under the provisions of this 
act." 

The bonds in this case were issued in six months after the county 
was organized, and for that reason the circuit court of appeals of this 
circuit bas held said bonds to be illégal. Coffln y. Commissioners, 
6 C. 0. A. 288, 57 Fed. 137. The complainant claims the right of 
équitable subrogation to ail the rights of the holders of the original 
warrants against the county. There can be but little controversy as 
to the right of the original holders. of thèse warrants, exchanged for 
thèse worthless bonds, to hare redress against the county. Louisi- 
ana v. Wood, 102 TJ. S. 294. Under the rules of equity, bas that 
right passed to the holder of thèse bonds? The doctrine of subro- 
gation in equity bas received the attention of the courts in a multi- 
tude of cases, and in ail phases, except, perhaps, the rights of pur- 
chasers of negotiable paper and municipal bonds. From this multi- 
tude of cases, and the text-books, the rule is settled to be this : Where 
a person, who is in no manner bound or obliged, morally or otherwise, 
and on his own motion, in the absence of a contract or expeetation 
that he will be substituted in the place of the creditor, pays the debt 
of another, he will be regarded as an intermeddler, and not entitled to 
subrogation. Query: Can a party be considered an intermeddler 
who buys negotiable paper on the market in the usual course of busi- 
ness? For a full compilation of the authorities on this subject, see 
editorial notes to Crumlish v. Improvement Co. (W. Va.) 23 Lawy. 
Eep. Ann. 125-127 (18 S. E. 456); Trust Co. v. Peters (Miss.) 30 
Lawy. Rep. Ann. 830, 831 (18 South. 497). Also Campbell v. Asso- 
ciation, 163 Pa. St. 609, 30 Atl. 222; Webster's Appeal, 86 Pa. St. 
409; Insurance Co. v. Middleport, 124 TJ. S. 534, 8 Sup. Ct. 625; Ac- 
er T. Hotchkiss, 97 N. Y. 395: Gans v. Thieme, 93 N. T. 232; Pease v. 
Egan, 131 N. Y. 262, 30 N. E. 102. So far as my research bas ex- 
tended, I flnd ho case analogous to this, with the exception of Insur- 
ance Co. V. Middleport, supra, and on that case this défendant chiefly 
rests its défense. Per contra, the case of Louisiana v. Wood, 102 TJ. 
S. 294, is important. A careful study of thèse two cases will show 
the close distinction made by the suprême court between the déniai 
of a right to recover on the grounds of équitable subrogation, stated 
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in the Middleport Case, and the rîght to recover for money paîd înt« 
the city treasury, for which there was a failure of considération by 
issuing of illégal bonds, as in the Louisiana Case. In both cases, 
municipal bonds had been issued, and held to be illégal and void. In 
the flrst case, they were issued to a railroad company on a subscrip- 
tion to aid the construction of its road, and put upon the market and 
sold. The court held that the complainant could not be subrogated 
to the rights of the railroad company to enforce the payment of the 
subscription against the township. In the Louisiana Case, the bonds 
were antedated to évade the requirements of the law requiring regis- 
tration by the state auditor, and for that reason were held illégal. 
The purchaser bought them of the agent of the city, and the money 
went into the treasury. The court says: 

"It would certainly be wrong to permit the city to repudiate the bonds, and 
keep the money borrowed on thelr crédit." 

This case did not tum on the right of subrogation, but in the case 
of Parkersburg v. Brown, 106 U. S. 500, 1 Sup. Ct. 455, the court, 
speaking of the équitable interests of the Tendors of the bonds in a 
trust fund passing to the purchaser, uses the following language: 

"The O'Briens having Indorsed and sold the bonds, the holders of the bonds 
Bucceeded to such rights of the O'Briens as are incident to the ownership of 
the bonds." 

This doctrine was approved in Chapman v. Douglas Co., 107 U. S. 
860, 2 Sup. Ct. 62; Bank v. Townsend, 139 U. S. 74, 75, 78, 11 Sup. Ct. 
496; Everston v. Bank, 33 Kan. 352, 6 Pac. 605; Shirk V. Pulaski Co., 
4 Dill. 209, Ped. Cas. No. 12,794; School Dist. Tp. v. Lombard, 2 Dill. 
493, Fed. Cas. No. 12,478; Green's Brice's Ultra Vires, p. 623; Pom. 
Eq. Jur. § 1300. In Anthony v. Jasper Co., 101 U. S. 697, the court, 
speaking of the rights of the purchaser of illégal bonds, uses the 
following language: 

"Other clrcUmstances may exist which would give the holder of them an 
équitable right to recover from the municipality the money which they répre- 
sent, but he cannot enforce the payment, or put them on the market as com- 
mercial paper." 

What are the circumstances which might exist, giving the holders 
of illégal municipal bonds équitable rights to recover from the mu- 
nicipality? They could not be well claimed to exist where the mu- 
nicipality attempted to create a liability entirely unwarranted by the 
law, as in the case of Association v. Topeka, 20 "Wall. 656, where 
bonds were issued to aid a private enterprise, nor perhaps in any 
case where there was an entire want of power to create the debt 
against the municipality; but where the debt had a légal existence, 
and the money or the proceeds of the bonds went into the treasury 
of the municipality, and the bonds were only illégal by reason of 
the manner, mode, or time of executing them, it seems to me it pré- 
sents a case for équitable relief and reeovery. Indeed, if it were not 
for some inferences of Mr. Justice Miller in his opinion in the Middle- 
port Case, which, however, can be well distinguished from this case, 
I should unhesitatingly say this should be the rule; and, were it 
not for the remarks of the learned justice in that case, I should doubt, 
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after a careful considération cl the law of subrogation, and the au- 
thorities on that question, whether a purchaser of commercial paper 
in the open market could be classed as an intermeddler in the con- 
tracts of other parties, within the meaning of the décisions on that 
subject. In the cases where that rule had been long established, the 
interférence by the third party was without any warrant or excuse in 
law or equity. In the case at bar, so far as the rights of Orane & 
Co., the original holders of the county warrants, surrendered for 
thèse bonds, are concerned, if the law failed to furnish them a remedy 
to recover for the supplies fumished the county, then equity would 
come to their relief, and charge the county commissioners with a 
constructive ti'ust of their property, the warrants surrendered, for 
their use and beneflt. That equity, in my opinion, is an incident 
which passed to the holders of thèse bonds. Perry, Trusts, § 184, 
lays down this rule: 

"If a party, in Ignorance and mistake of his rights and interests, exécute 
a conveyance, althotigh no fraud Is practiced upon him, a court of equity will 
relieve against the instrument; for it is against good conscience to talîe ad- 
vantage of one's ignorance to obtain his property. * • • And if the pur- 
chaser should haye full knowledge, or should stand in any confidential rela- 
tion, or should practice the slightest art to mislead or conceal, the equities 
would, of course, be much stronger against the transaction; but thèse circum- 
stances are not necessary. to avoid the conveyance, for relief will be granted 
where both parties are in a mutual state of ignorance, or are laboring under 
the same mistake." 

It is évident, from the records of the county before referred to, 
the surjender of the warrants b.y the creditor, and the issning of 
the bonds, that both parties intended to exchange one valid évidence 
of indebtedness for another, better suited to the wants of both par- 
ties. The county warrants were lawful, and the debt for which they 
were îssued was created for necessary supplies and expenses in and 
about the business of the county. There is no reason, in good con- 
science, why Kearney county should be permitted to take advantage 
of its illégal act, to évade payment of a debt for which it had re- 
ceived full benefit, and the évidences of which had been surrendered 
by mistake of the facts and the légal rights of the parties. The de- 
murrer must be overruled. 



DITTY v. DOMINION NAT. BANK OF BRISTOL, VA. 

(Circuit Court of Appeals, Sixth Circuit. June 20, 1896.) 

No. 417. 
Baiste — Notice to Officbr. 

The président of a bank, having embezzled funds of the bank on de- 
posit with its reserve agent, replaced such funds with money borrowed 
by him on the bank's note, without the directors' knowledge, and suoh 
borrowed money was thereafter drawn ont to pay the bank's lawful debts. 
Eeld that, tbe bank having received the benefit of the loan through Its 
président, it was affected with his knowledge of the loan, and hence was 
liable to the lender as for money had and received to its use. 

Appeal from the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

V. 75F.no. 8 — 49 
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Harlan Cleveland, U. S. Atty., for appellant 
Herbert Jenney, for appellee. 

Before TAFT and LURTON, Circuit Judges, and HAMMOND, J. 

TAFT, Circuit Judge. This was a suit of the Dominion National 
Bank of Bristol, Va., to require the appellant, Robert M. Ditty, the re- 
ceiver of the Citizens' National Bank^ an insolvent banking association 
of the United States, to allow as valid a claim for $5,000 on a promis- 
sory note executed by C. M. Overman, président of the Citizens' Na- 
tional Bank, in favor of the président of the Dominion National Bank 
of Bristol, Va. The recelver of the bank denied that the note was 
made and delivered by the Citizens' Bank, or any one authorized to act 
in that behalf ; averred that it was made without the knowledge of 
the directors, that it had nerer been ratified by them, and that the 
money borrowed on it did not go to the use or beneflt of that bank, but 
was obtained by Overman for his individual use and beneflt. The 
facts were agreed on. It appears that Overman, as président of the 
Citizens' Bank, before the loan in question, had drawn ont from the 
United States National Bank of New York (the reserve agent of the 
Citizens' Bank) a large part of its reserve fund there deposited, and 
that some time thereafter, in order to replace the funds wMch he had 
embezzled, he did, as président of the Citizens' Bank, procure the loan 
in question from the Dominion Bank, and gave the note for $5,000 
above described. It further appeared that this |5,000 was deposited 
to the crédit of the Citizens' Bank in the United States National Bank 
of New York, and that that particular f 5,000 was drawn out upon 
drafts of the Citizens' Bank, and applied to pay its lawful debts. It 
appeared that the directors of the Citizens' Bank had no knowledge or 
notice of the loan from the Dominion National Bank, or Overman'» 
previous embezzlement of the funds of the Citizens' National Bank 
on deposit with the United States National Bank, until after the fail- 
ure of the bank and the appointment of the receiver. 

The chief reliance of the appellant is upon the case of Bank v. Arm- 
strong, 152 U. S. 346, 14 Sup. Ct. 572. In that case the Western Na- 
tional Bank sought to compel the allowance of a claim against Arm- 
strong, as receiver of the Fidelity National Bank, for a loan of |200,- 
000 which it had made on a note executed by E. L. Harper, the pro- 
ceeds of which were deposited by it to the crédit of the account of the 
Fidelity National Bank, of which Harper was président. It appeared 
that Harper had drawn out the amount thus deposited on drafts fraud- 
ulently issued by him or his conf ederates for his own use and beneflt. 
It therefore appeared that the money which was loaned did not inure 
in any way to the beneflt of the bank. It was held that the président 
of the bank had no authority to borrow money in such an amount for 
the beneflt of his bank, and that the bank should not be charged with 
the indebtedness unless its directors had ratified the loan, and that no 
such ratification was shown in the record before the court. It is true 
that the language of Mr. Justice Shiras in delivering the opinion of the 
court does go to the extent of intimating that, even if the beneflt of 
the loan had been received by the bank in the payment of its debts, this 
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was not a suflScient ratification, unless the directors liad knowledge 
of the receipt of the money and the beneflts arising therefrom. This 
remark, however, was extrajudicial, and not required by the facts of 
the case; and, until the suprême court shall adjudicate the point, we 
think we are at liberty to disregard the obiter dictum, and reach the 
conclusion we think warranted by the authorities. 

In our opinion, even if the président may not hâve had authority to 
effect the loan, yet when he, in order to conceal his previous embezzle- 
ment, deposited the sum to the crédit of the bank with its reserve 
agent in New York, and it was checked eut for the benefit of the bank, 
the bank and its board of directors were affected with the knowledge 
which Overman, as its président, had of the receipt of the moneys. 
Having received the benefit through an agent, it is affected with the 
burden of the notice which that agent had of its réception, and there- 
fore it became liable for money had and received to its use from the 
Dominion National Bank. We think the same principle applicable in 
this case which was applied in the case of Atlantic Cotton Mills v. In- 
dian Orchard Mills, 147 Mass. 268, 17 N. E. 496. In that case the 
treasurer of two corporations was a def aulter in both positions. The 
défalcations were of long standing, and, to avoid discovery at the an- 
nual settlement of the company, he drew checks of the other, and de- 
posited them to the crédit of one company in bank. On subséquent 
investigation, the question was whether the company whose bank ac- 
eouBt had been swelled by the checks of the other was a debtor to 
the other for the deposits thus made by the common treasurer. It 
was held that the company receiving the money, having received it 
through the sole agency of the man who knew it to be stolen, could 
only take it with the burden of his knowledge. So, in this case the 
bank, having received the money through the agency of its président, 
could not retain it without assuming the burden of the president's 
knowledge as to how it came to be obtained. We do not see that the 
circumstance, in that case, that the treasurer stole the money, and, 
in this, that the président obtained it on the false représentation 
that he was authorized to borrow it for his bank, makes any reasona- 
ble distinction between the two cases. The judgment of the court 
below is affirmed. 



CITY BANK OF HOPKINSVILLE v. BLACKMOBB. 

(Circuit Court of Appeals, Slxth Circuit. July 8, 180G.) 

No. 393. 

Insoltbnt Bakk — FoLLOwiNG Trtist Punds. 

Plaintiff bank sent a New York draf t to the 0. Bank, to be deposited to 
plaintift's crédit; and the G. Bank, which was insolvent, sent the draft 
to the N. Bank, in New York, to be deposited to its crédit. The N. Bank 
applied the draft to reduce a debt due it by the C. Bank, the draft being 
paid by the drawees, after some delay, under express directions from 
plaintiff. Held, that plaintifî was not entitled to payment of the amount 
of the draft by the receiver of the C. Bank as a preferred claim, the 
amount of the assets for distribution among ereditors not having been in- 
creased in that amount by the deposit of the draft. 
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Appeal from the Circuit Court of the United States for the Mid- 
dle District of Tennessee. 

Thls was a bill In equity filed by the City Bank of Hopkinsville, Ky.. 
agalnst J. W. Blackmore, the receiver of the insolvent Commercial National 
Bank of Nashville, to compel the payment of a clalm of ¥5,000 ont of 
the assets In the hands of the receiver as a preferred clalm. The material 
facts are not in dispute. Some time before Mareh 25, 1893, the Commercial 
Bank had become hopelessly insolvent, through the fraudulent management 
of its cashler and managing ofllcer, Frank Porterfield. On >Iarch 24, 1893, 
the City Bank of Hopklnsville, whlch had kept an account with the Com- 
mercial Bank for several years, sent a draft on Latham, Alexander & Oo., 
of New York, to the Commercial Bank, to be deposited to its crédit. The 
draft reached the Commercial Bank on the morning of Saturday, the 25th. Its 
recelpt was acknowledged by a letter to the City Bank stating that the draft 
had been placed to its crédit. The letter reached the City Bank Monday morn- 
ing, the 27th. Upon the 25th the direetors of the Commercial Bank began 
an Investigation into the afCairs of the bank, and sought the aid of the 
other Nashville banks to tide them over what, for a short time, they be- 
lleved, would be only a temporary embarrassment. In the afternoon of 
that day, after bauking hours, they determined to surrender the bank into 
the hands of the comptroUer of the currency, and telegraphed him their 
purpose. Meantlme they took the banfc's affalrs ont of the hands of Porter- 
field, cashier, of whose dishonesty they were becoming aware. Before this, 
however^ Porterfield had sent off, in the Saturday evening mail, the draft 
of the City Bank, to be deposited to the crédit of the Commercial Bank 
in the National Bank of the Republic, of New York. The bank examiner, 
by order of the comptroUer, took charge of the Commercial Bank on 
Monday, March 27th. On the day before (Sunday) the City Bank learned 
that the Commercial Bank was about to be seized by the comptroUer, and 
telegraphed Latham, Alexander & Co., the drawees of the draft, to stop 
paymenii. The draft reached New Yorli Monday morning, and was credited 
by the National Bank of the Republlc to the Commercial Bank. When 
the draft was presented for payment to Latham, Alexander & Co., payment 
was refused, and the draft was protested for nonp'ayment. The National 
Bankof the Republic liad applied the draft, as was intended by Porter- 
field, to reduce an Indebtedness of the Commercial Bank to it. When pay- 
ment was refused on the draft, the National Bank of the Repuhlic at once 
began gamishment proceedings, and attached funds of the City Bank in 
the hands of Latham, Alexander & Co. and the Western National Bank. 
For fear of injuring its crédit, and because they were advised that recovery 
could be had on the draft, the City Bank dlreeted Latham, Alexander & 
Co. to pay it. This was done, and the attachment proceedings were dis- 
missed. The City Bank then presented a clalm to the receiver for some 
$11,465 owing to it by the Commercial Bank, and asked that S5,000 of it, 
growing out of the deposit of the diaft, sliould be given priority as a pre- 
ferred clalm. The receiver refused to aUow the clalm for $5,000 unless the 
claim for a préférence was withdrawn. Accordingly, the claim for the 
whole amount, without préférence, was made and aUowed in June, 1893, 
and dividends amounting to 55 per cent, of the entire claim hâve since 
been paid to the City Bank. Afterwards, on December 29, 1894, this bUl 
was filed, seeking the reUef stated. The court below held that the com- 
plainant was not entitled to priority In respect of the $5,000, and dismissed 
the biU. 

John Rulini, for appellant. . 
J. M. Head, for appellee. 

Before TÂFT and LURTON, Circuit Judges, and HAMM0OT3, J. 

TAFT, Circuit Judge, after stating thie facts as above, delivered 
tke opinion of the court. 
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The decree of the circuit court must be afEirmed. It may be con- 
ceded that the circumstances under which the draft was received 
by the Commercial Bank, and credited to the City Bank, would jus- 
tify the latter in rescinding the contract of deposit, on the ground 
of fraud, and that then the City Bank would be entitled to a retum 
of its draft. If the draft had come into the hands of the receiver, 
therefore, it would hâve been his duty, and the court below would 
doubtless hâve compelled him, to deliver up the draft to the corn- 
plainant. But the difiiculty with the complainant's position is that 
neither the draft nor the proceeds of the draft hâve come into the 
receiver's hands. The National Bank of the Republic claimed to be 
a purchaser of the draft in due course of business, by crediting its 
amoTint upon an account due it from the Commercial Bank. Wheth- 
er this was a well-founded claim in point of law or not, it is not 
necessary for us to décide, because the City Bank conceded its 
validity, and accordingly directed the draft to be paid. As against 
the Commercial Bank or its receiver, the City Bank cannot be 
heard to say, then, that the title of the National Bank of the Repub- 
lic to the draft was not good against itself, and therefore against the 
Commercial Bank. Hence it follows that the crédit allowed to the 
Commercial Bank for the draft waa properly allowed on the books 
of the National Bank of the Republic. The sole question is, there- 
fore, whether the crédit thus secured to the Commercial Bank and 
its receiver by the draft entitles the City Bank to take |5,000 ont of 
the assets held by the receiver. The question must certainly be an- 
swered in the négative, in any view which can be taken, unless it 
appears that the assets were increased $5,000 by the crédit, or 
that the claims against them were so decreased that there was 
|o,000 more for distribution among those who remained creditors 
after the crédit than there would hâve been had no crédit been 
given to the Commercial Bank for the draft. This does not ap- 
pear. If no such crédit had been allowed by the National Bank 
of the Republic, it would merely hâve been a claimant for $5,000 
more, and would hâve been entitled, not to |5,000 in fuU, but only to 
pro rata dividends on that amount. The benefit to the gênerai fund 
from the draft, therefore, is limited to the amount of the dividends 
payable on |5,000, and that amount the receiver has already allowed 
to the City Bank. It has no ground for complaint, therefore. No 
authority has been cited to show that a claim founded on fraud is 
entitled to a priority over other claims. It is only where, by the 
rescission of the contract ont of which the claim arises, on the 
ground of fraud, the spécifie thing parted with or its proceeds can 
be suflficiently identifled to be returned, that fraud seems to give a 
priority of distribution. It may not be necessary to show earmarks 
upon the proceeds of the thing parted with to justify such a remedy, 
but it must at least appear that the funds in the hands of the re- 
ceiver were increased or benefited by the proceeds, and the recovery 
is limited to the extent of this increase or beneflt. 

In every case relied on by counsel for appellant, recovery, if de- 
creed, was based on the fact that the property in the hands of 
the assignée or receiver of the person or bank against whom the 
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claim of fraud, right to rescind, and priority of distribution was 
made, included in its mass either the very thing parted with or 
its proceeds. Railroad Co. v. Johnston, 133 U. S. 573, 10 Sup. Ct. 
390; Armstrong v. Bank, 148 U. S. 50, 13 Sup. Ct. 533; Cragie v. 
Hadley, 99 N. Y. 131, 1 N. E'. 537. 

Tlie exact question is discussed with satisfactory fullness in Bank 
V. Latimer, 67 Fed. 27; and the necessity for the présence of the 
proceeds of the very thing obtained hy fraud in the mass of assets 
to be distributed is clearly pointed out. 

Mr. Justice Bradley, in Frelinghuysen v. Nugent, 36 Fed. 229- 
239, describes the growth of the équitable doctrine on this head and 
its limita as follows: 

"Another difficulty in the complainant's case Is the want of identity of the 
property clalmed with the proceeds of the money abstracted from the bank. 
Formerly the équitable right of foUowIng misapplied money or other prop- 
erty Into the hands of the parties receivlng It depended upon the abllity 
of identifying It, the equity attaching only to the very property misapplied. 
ThIs right was flrst extended to the proceeds of the property, namely, to 
that whieh was procured In place of it by exchange, purchase, or sale; but 
It It beeame confused with other property of the same kind, so as not to 
be distingulshable, wlthout any fault on the part of the possessor, the equlty 
was lost. FInally, however, It has been held as the better doctrine that 
confusion does not destroy the equlty entirely, but couverts it Into a charge 
upon the entire mass, giving to the party Injured by the unlawful diversion 
a priority of right over the other creditors of the possessor. ThIs Is as 
far as the rule has been carried. The difliculty of sustainlng the claim In 
the présent case Is that It does not appear that the goods clalmed— that Is 
to say, the stock on hand flnished and unflnished — were either in whole or 
in part the proceeds of any money unlawfully abstracted from the banli. 
On the contrary, the goods and stock on hand were purchased of the other 
credltors of Nugent & Co. almost entirely, If not wholly, on crédit, and 
really stand In the place of, and represent the debts of, the firm due and 
owing to said creditors. ThIs is true with regard to aU the raw stock 
on haud, and with regard to ail the stock and materials from which the 
manufactured or partially manufactured goods were produced. If any 
moneys derived from the bank entered into the latter, they were those 
moneys which were regularly drawn by cheeks of the flrm weekly for the 
payment of thelr hands. It seems impossible, therefore, to sustain any 
Buch gênerai charge or trust upon the goods and property of Nugent & Co. 
as that which has been set up and clalmed by the complainant." 

See, aiso. National Bank v. Insurance Co., 104 U. S. 68; In re 
Hallett's Estate, 13 Ch. Div. 696. 

Counsel for appellant contend that the évidence shows that the 
sending of the draft to the National Bank of the Republic had re- 
sulted in releasing and returning to the receiver collaterals of more 
value than f 5,000, and that thèse must be treated as the proceeds of 
the draft. It is enough to say that there is no compétent évidence 
of this in the record. The only f oundation for the claim is that the 
président of the City Bank testifles that a bank examiner told Mm 
of the return of the collaterals a considérable time after the event, 
at a bankers' convention. This, of course, was hearsay évidence, 
and wholly incompétent to prove the fact. Indeed, it was not in- 
troduced for that purpose, but only to explain the apparent lâches 
of the City Bank in making no claim for a préférence in accepting 
dividends as upon an unpreferred claim, and in not flling the bill 
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herein for 18 montlis after the happening of the fact upon whicli its 
validity depended. 

In view of our conclusion upon the merits, we need not consider 
the question of waiver and lâches, which were also formidable ob- 
stacles in the path of complainant to success in this case. The 
decree of the circuit court is aflarmed, with costs. 
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(Circuit Court, D. Indiana. July 29, 1896.) 

No. 9,169. 

Construction op Will— Dbpbasible Estate— Dbath Withouï Issue. 

Testator, after having used expressions whleh, though contalning no 
words of inheritance, would, standing by themselves, liare given a fee- 
Blmple absolute to hls two grandsons, added a provision "tliat the prop- 
erty willed by me to tlie said grandchlldren should be beld in common, 
and, if either of them should départ this life without leavlng livlng is- 
sue, then and in that case the surviror, or the heirs of hls body, shall 
Inherit ail the property and estate devlsed to both of them." Held, that 
the latter words referred to a death either before or after testator's 
death, and that each grandson took a base or determinable f ee, def easible 
by hls death without living issue, leavlng the other grandson surviving. 

Bill by the First National Bank of Covington, Ky., and others, 
against Charles W. De Pauw and others. 
On May 30, 1887, Elijah Newland made the folio v?ing will: 
"In the name of God, Amen. I, Elijah Newland, being of sound mind and 
disposing memory, do make this, my last will and testament. (1) I commend 
my soûl to God, who gave it, and my body to the earth, from whence it came. 
(2) It is my désire that when I shall départ this life that I may be buried 
in a plaln, walnut coffin, without any expensive or vain show. (3) I direct 
my executors to pay ail Just debts that may be owing by me. (4) I give and 
bequeath to my dearly beloved wife, Margaret Ann Newland, my town rési- 
dence in the city of New Albany, on lots as foUows: The east thirty-four 
feet of lot numbered twelve, the whole of lot numbered thlrteen, and the 
western six feet of lot numbered fourteen, ail in block numbered twenty-eight, 
of the White Hill tract, with ail household and kitchen furniture; also my 
family carriage and horse; also thirty thousand dollars in bonds, stocks, 
notes, and mortgages, to be selected by her. (5) I give and bequeath to my 
two grandsons, Newland T. De Pauw and Charles W. De Pauw, ail my re- 
maining estate, real, personal, and mlxed, consisting of indebtedness due me 
in bonds, mortgages, and notes of hand, and ail my lands situate in Floyd, 
Washington, Lawrence, and White counties, and any lands which may be 
poBsessed by me, and ail my chattels upon the farms in Floyd, Washington, 
and Lawrence counties. (6) I hâve heretofore given to Newland T. De Pauw 
real estate to the value of ten thousand dollars, and I hâve given to Charles 
W. De Pauw cash to the amount of six thousand dollars. I désire that of the 
property devlsed, C. W. De Pauw should hâve four thousand dollars, and 
that the property willed by me to the said grandchlldren should be held in 
common, and, if either of them should départ this life without leaving living 
issue, then and in that case the survivor or the heirs of his body shall inherit 
ail the property and estate devlsed to both of them. (7) It is my désire that, 
should my dear wife désire it, that in place of the town résidence betiueathed 
to her, that she should take ten thousand dollars in stocks or mortgages, etc., 
and that the town résidence should, in that case, go to my grandchlldren New- 
land T. De Pauw and Charles W. De Pauw. (8) I hereby appoint my dear 
wife, Margaret Ann Newland, Newland T. De Pauw, and Charles W. De 
Pauw executors of this, my last will and testament, and I désire that no se- 
curity be required of them or their bonds as executors. 

"[Signed] Elijah Newland." 
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The testator dled December 16, 1894. The wUl was proved and admltted 
to probate December 28, 1894, and James G. Harrlson was appolnted admin- 
Istrator with the wlU annexed by the Floyd circuit court, January 22, 1895. 
Margaret Ann Newland, wife of the testator, died August 20, 1893. The will 
is in the handwriting of, and was framed by, the testator. Nev/land T. 
De Pauw was married October 15, 1879, and bas two children,— Kate F., 
born August 2, 1880; and Jennie, born April 1, 1886. Charles W. De Pauw 
was married February 22, 1888, and bas never had any children. Newland 
T. was born September 5, 1856, and Charles W., June 15, 1859. The fair value 
of the property disposed of by the will Is $100,000, consisting, approxlmately, 
one-half of Personal and one-half of real property. At the date of the will, 
at the death of the testator, and at the présent time thls property consisted 
of bank stock, notes secured by mortgage, llve stock and chattels on the 
farms, and other Personal property, and of varions farms situated in Indiana. 
The complainants bave recovered judgments against Charles W. De Pauw 
for large amounts, and exécutions hâve been levled upon the Interest of 
Charles W. De Pauw in the real estate hereinbefore devised. The testator, 
at and long before his death, had been a citizen and résident of Indiana. He 
had born to him only one chlld, the mother of the devisees, who died before 
the making o( the will. The testator had been a physician ail his life, and 
was an old man when he died. 

W. A. Ketcham, Miller, Winter & Elam, E. K. Stalle, W. A. Van 
Buren, and Merrill Moores, for complainaiits. 

Mason & Latta, for défendant Bank of Commerce. 

A. Dowling, 0. L. Jewett, and A. G, Harris, for défendants Chas. 
W. De Pauw, Letitia De Pauw, Newland T. De Pauw, and James G. 
Harrlson. 

Voight & Stotsenburg, Mitchell & Mitchell, and John R. Wilson, 
for défendants Benjamin E. Cravens, Sarah A. Johnson, and Citizens' 
Bank of Salem. 

Jewett & Jewett, and A. C. Harris, for défendants Daniel Prosser 
and Timothy Goulding. 

S. A. Hays, for défendant Central Bank of Greencastle. 

Elliott & EUiott, for défendant Andrew J. McI»tosh, assignée. 

Jewett & Jewett, A. Dowling, and A. C. Harris, for défendant 
Carrie De Pauw. 

BAKER, District Judge. In every case involTing the construc- 
tion of a will it is alike dictated by justice, common sensé, and the 
rules of law that the first important inquiry shall be, what is the 
true intent and meaning of the testator? And, if that can be sat- 
isfactorily discovered, the next is, can that intent be carried into 
effect, consistently with the rules of law? If it can, then the true 
intent and meaning of the testator must prevail. 

"Very few classes of questions are more fréquent or more perplexing in 
the courts than the construction of wills. If rules of construction laid down 
by the courts of the highest character, or the authority of adjudged cases, 
could meet and solve thèse difflculties, there would remain no cause of com- 
plaint on that subject, for such is the number and variety of thèse opinions 
that every form of expression would seem to be met. Espeeially is this true 
of the question whether a vested remainder in interest is created after a par- 
ticular estate, or whether the flrst taker has a fee simple or fuU ownership 
of the property devised. And, in point of fact, when such a question arises, 
the number of authorities cited by counsel, supposed to be conclusive of the 
case In hand, is very remarkable. Unfortunately, however, thèse authorities 
are often conflicting, or arise ont of forms of expression so near alike, yet 
varying in such minute shades of meaning, and are decided on facts or cir- 
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cumstanees differing In points, the pertlnency of whlch Is so dlfflcult in thelr 
application to other cases, tliat the mlnd is bewlldered, and in danger of 
being misled. To thèse considérations it is to be added that, of ail légal 
instruments, wills are the most inartificial, the least to be governed in thelr 
construction by the settled use of technical légal terms; the vfïïl itself being 
often the production of persons not only ignorant of law, but of the correct 
use of the language in which It is written. TJnder thls state of the science 
of the law, as applicable to the construction of wills, It may well be doubted 
if any source of enlightenment in the construction of a wlll is of much assist- 
ance other than the application of natural reason to the language of the 
Instrument under the light which may be thrown upon the intent of the 
testator by the extrinslc circumstances surrounding its exécution, and Con- 
necting the parties and the property devised with the testator and with the 
instrument itself." Clarke v. Boorman's Ex'rs, 18 Wall. 493, 502. 

The testator, after ha^ing used words in the flfth clause of the 
will, whiqli, standing by themselves, would hâve given a fee-simple 
absolute to his two grandsons, added, in the sixth clause, the fol- 
lowing: 

"That the property willed by me to the said grandchildren sbould be held 
in common, and, if either of them should départ this life without leaving liv- 
ing issue, then and in that case the survlvor, or the hoirs of hls body, shall 
inherit ail the property and estate devised to both of them." 

This clause cannot be regarded as a devise of cross remainders 
to the two grandsons, for no remainder, either vested or contingent, 
can be limited after an estate in fee. It is self-evident that there 
can be no remainder limited after an absolute fee, and Lord Coke 
lays it down that no remainder can be limited after a base or de- 
terminable fee. 1 Inst. 18a; 10 Eep. 97b. The limitation over to 
the survivor is, if anything, an executory devise, and is not too 
remote, for it must take eflect, if at ail, within the period of two 
lives in being. That in this limitation an indefinite failure of issue 
of the grandsons was not contemplated is manifested by the tes- 
tator's use of the words, "départ this life without leaving living 
issue." There is a marked différence between a gift over on the 
first taker dving "without issue" or "without lawful issue," and a 
gift over on his dying "without leaving living issue." The latter, 
if it means anything, must mean lawful issue living beyond the 
death of the flrst taker. It is much more expressive than the 
phrase "leaving no issue behind him," which, in Porter v. Bradley, 
3 Term R. 143, was held to dénote a deânite failure of issue. Por- 
ter V. Bradley has always been recognized as authority. Eichel- 
berger v. Barnitz, 9 Watts, 447; Mcholson v. Bettle, 57 Pa, St. 384. 
The whole question, then, is whether the words, "if either of them 
should départ this life without leaving living issue," refer to the 
event of death before that of the testator, or to a death at any time, 
whether before or after the testator's death. If the former is the 
true meaning, the gift over to the survivor is substitutionary merely, 
depending on the contingency of the death of either of the primary 
devisees in the lifetime of the testator, and designed to prevent 
a lapse; and upon that construction, both of the grandsons hav- 
ing survived the testator, the contingency upon which the survivor 
was to take has gone, and each took an absolute estate in fee. If, 
on the other hand, the words refer to a death at any time, under 
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the circumstances mentioned, then, on the death. of the testator, the 
grandsons took a base or detenninable fee, coupled with a contin- 
gent interest in favor of each in the estate devised to the other, by 
way of executory devise, which, on the death of either "without 
leaving living issue," would be converted into an absolute fee in the 
Survivor. 

It is said by Jarman (3 Jarm. Wills, 5th Am. Ed. by Eandolph & 
Talcott, 605 et seq.) to be an established rule that where a bequest 
is simply to one peraon, and, in case of his death, to another, the 
primary devisee surviving the testator takes absolutely. This rule 
applies both to real and personal property, and, so far as I can dis- 
cover, the authorities in this country, and especially in this state, 
uniformly sustain the construction that in a devise or bequest sim- 
pliciter to one person, and, in case of his death, to ani^ther, the 
words refer to a death in the lifetime of the testator. It is said 
in support of this construction that as death, the most certain of 
ail things, is not a contingent event, but the time only, the words 
of contingency in a devise of the character mentioned can be sat- 
isfled only by ref erring them to a death bef ore a particular period ; 
and, as no other period is mentioned, it is necessarily presumed that 
the time referred to is the testator's death. This construction, al- 
though supported by somewhat reflned and artiflcial reasoning, is 
doubtless, in most cases, conformable to the true intention of the 
testator. It prevents the disinheritance of a testator's posterity, 
vi'hich would sometimes occur if the death of the primary devisee 
at any time was held to be within the meaning of such a devise. 
This rule of construction is inapplicable to the présent will for the 
reason that the death referred to is coupled with another contingent 
event which may or may not happen, namely, a death "without leav- 
ing living issue." 

ïhere is another class of cases in which an alternative limitation 
depending on the death of a primary devisee is also held to refer to 
a death in the lifetime of the testator, although this class of cases 
is not within the reason upon which the class of cases above re- 
ferred to is supported. A case of the second class is where a de- 
vise is made to one person, and, in case of his death without issue, 
or without children, or without having a lawful heir, to another. 
In this class of cases it is manifest that the event on which the 
gift over is to take effect is clearly pointed out, and is uncertain 
and contingent, namely, death without issue, or without children or 
lawful heirs; and it is not necessary, in order to give effect to the 
words of contingency, to refer the death to one happening before 
the testator's death. Nor is such a construction necessary to pre- 
vent the disherison of issue, for the reason that it is only in the 
event that there is no issue that the gift over takes efflect. It is 
said by Jarman (3 Jarm. Wills, 5th Am. Ed. by Eandolph & Talcott, 
640 et seq.) that the gênerai rule is that, where the context is 
silent, the words referring to the death of the prior legatee, in con- 
nection with some collatéral event, apply to the contingency hap- 
pening as well after as before the death of the testator. The rule 
thus stated by him relates to personal property, and is based on the 
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later English décisions upon the construction of bequests of per- 
sonalty, which seem to hâve modifled the earlier cases. The ten- 
dency of later cases is to hold that there is no sound distinction in 
the construction of bequests of personal property and devises of 
real estate. However, where real estate is devised in terms man- 
ifesting an intention that the primary devisee shall take an absolute 
fee on the death of the testator, coupled with a devise over in case 
the flrst talcer dies v^ithout issue, it has generally been held in 
England and in this country, and especially in this state (Fowler v. 
Duhme [Ind. Snp.] 42 N. E. 623), that the vcords refer to a death 
without issue in the lifetime of the testator, and that the primary 
devisee surviving the testator takes an absolute estate in fee simple. 
This rule of construction in cases of this class is bottomed large- 
ly upon the disinclination of the courts to eut down a fee once dis- 
tinctly given, unless later words of the will in clear and manifest 
terms require it. It is a rule resting rather upon authority and 
précèdent than upon reason, for it is by no means certain that it 
was not the intention of the testator to control the ultimate dév- 
olution of the title, after it had been enjoyed during life by the first 
taker, in case he died without issue. Such a construction seems to 
harmonize better v?ith the popular use of the words, and to give a 
natural, rather than an artiflcial, effect to the language employed. 
The rule thus established, and resting upon précèdent, only applies 
when the context of the will is silent, and affords no indication of 
an intention other than that manifested by the words of absolute 
gift, coupled with a gift over in case of death, or of death without 
issue, children, or heirs, or the like. As the rule is arbitrary and 
artiflcial, there is a strong tendency to seize upon slight circum- 
stances in the will to vary the construction, and to give effect to 
the language of the will according to its natural import, and in 
harmony with the pppular understanding of the language employed. 
As wills are often written by illiterate scriveners, unfamiliar with 
the artiflcial rules of légal construction, and at times when the tes- 
tator is in extremis, it is important that the language employed in 
them should not be wrested from its natural import, lest thereby 
the intention of the testator should be defeated. In the présent 
case, the will contains no words of inheritance in connection with 
the primaiy bequest. While the language employed in the flfth 
clause of the will, standing alone and uninfluenced by the language 
employed in other parts of it, is sufflicient to give an absolute fee, 
yet no violence is done to any words there employed to construe 
them in connection with the sixth clause of the will as creating a 
base fee in the first takers. The language employed in the sixth 
clause of the will, in my opinion, indicates that the death referred 
to was one which should happen after, and not before, the death of 
the testator. The testator's language that the property willed by 
him to his grandchildren "should be held in common" clearly points 
to a holding subséquent to the testator's death. They could not 
hold the property devised to them in common while the testator 
was in life. The words immediately following strengthen this 
view. He adds: "And if either of them should départ this life 
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without leaving living issue, then and in that case the survivor, 
or the heirs of his body, shall inherit ail the property and estate 
devised to both of. them." Manifestly the time when tbe survivor 
is to take is when one of the devisees shall die without leaving 
living issue. If either dies without leaving living issue, "then" — 
meaning at that time — the survivor shall take. That the word 
"then" is used as an adverb of time is manif ested by the words "and 
in that case," which immediately follow. To limit the time of the 
death referred to to a period anterior to the testator's death seems 
to me to do violence to the plain and obvious meaning of the lan- 
guage employed. I hâve examined the case in this state, and the 
numerous cases elsewhere, which the learned counsel hâve cited, 
and I hâve found none which, in my opinion, would justify me in 
holding that the death referred to in the will was one which should 
occur during the lifetime of the testator. The conclusion to which 
I hâve arrived is strongly supported by the case of Britton v. Thorn- 
ton, 112 U. S. 536, 5 Sup, Ct. 291. In this case it was held that the 
estate devised to Eliza Ann Thôrnton, though without words of 
inheritance, was not an estate for life, but was an estate in fee. 
And it was further held that thèse words in the will, namely, 
"provided that, should the said Eliza Ann die in her minority, and 
without lawful issue then living, the lands hereby devised shall 
revert and become a part of the residue of my estate," created an 
executory devise, which, upon her death under âge, and without 
issue then living, defeated the fee. In this case the court said: 

"When indeed a devise Is made to one person in fee, and, 'in case of liis 
death,' to another in fee, the absurdity of speaking of the one event, which 
is sure to occur to ail living, as uncertain and contingent, has led the courts 
to interpret the devise over as referring only to death in the testator's life- 
time. 2 Jarm. Wills, c. 48; Briggs v. Shaw, 9 Allen, 516; Lord Cairns in 
O'Mahoney v. Burdett, L. R. 7 H. L. 388, 395. But when the death of the 
first taker is coupled with other circumstances which may or may not ever 
take place, as, for instance, death under âge, or without children, the devise 
over, unless controUed by other provisions of the will, takes efCect, according 
to the ordinary and literal meaning of the words, upon death, under the cir- 
cumstances indlcated, at any time, whether before or after the death of the 
testator. O'Mahoney v. Burdett, above cited; 2 Jarm. Wills, c. 49." 

My conclusion is that Charles W. De Pauw took, under his grand- 
father's will, a base or determinable fee, defeasible by his dying, 
his brother surviving, without leaving living issue at the time of 
his death; that his issue, should he leave any surviving him, would 
take by inheritance from him; and that a conveyance by him in his 
lifetime would be effectuai to bar his issue, and that an indefea- 
sible title in fee could be conveyed, and the contingent expectant 
estate limited over to the survivor eut off, by the joint conveyance 
of the two devisees. A decree may be prepared in conformity with 
the foregoing views. 
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WHBELEB V. AIKEN COUNTY LOAN & SAVINGS BANK et al 
(Circuit Cîourt, D. South CaroUna. July 1, 1896.) 

1. Banks and Banking — Impkovident Loans — Liabdlitt op Officebs and 

DiREOTORS. 

The customs and methods of the community in wliich a banlilng busi- 
ness Is done are, for sucli community, a standard of prudence and diligence 
by whlch the responsibillty of the bank offlcers and directors at common 
law is to be tested; and if there bas been a reasonable conformity to 
thèse, and absolute good faith and honesty of purpose, it would be unjust 
to hold them to a personal accountabUity to stockholders for loans wbich 
subséquent events proved unwise. 

2. Bamb — Négligence of Directors. 

The directors of a bank may commit Its business to duly-authorlzed 
offlcers, exercising ordinary care and prudence in their sélection; but 
thls does not absolve them from the duty of reasonable supervision, or 
Bhield them from liablllty for the wrongdolng of such officiais, if, through 
gross inattention, the wrongdolng bas been permitted, or bas escaped 
thelr notice. 

3. Samb— Loans to Directoks. 

While the lending of an amount equal to about one-third of the capital 
stock of a bank to a single person would seem to be unwise and hazardou», 
yet, where such a loan was made to one of the directors, who was the chief 
merchant of the town, largely while bis business and flnancial standing 
were good, and afterwards to préserve bis crédit, and with an entirely 
honest purpose on the part of the bank officiais to enable him to con- 
tinue business, in the hope that he would flnally be able to pay, Jield, that 
this was not sufflcient, at common-law, in the absence of any trace of 
fraud, to render the directors of the bank personally Uable to the stock- 
holders (deposltors and credltors having been fully paid) for resultlng 
losses. 

4. Samb— Pkohibitoby Statctes. 

A State statute merely forbldding the directors and other oflacers of 
a State bank from borrowing any money from the bank, on pain of 
crimlnal prosecutlon (Rev. St. S. C. § 1540), aiïects only the offlcer so bor- 
rowing, and does not make other directors personally Uable to the stock- 
holders for losses resultlng therefrom. 

5. Bamb— Salaries of Officers— Pdbmshbd Reports— Estoppel. 

Where the officiais of a bank, being large stockholders, and desiroua 
of making a good showing, omitted to draw thelr salaries for the flrst 
year, the sums due being placed to the crédit of the bank, and no men- 
tion thereof made In the publlshed report requlred by the statxite, held, 
that this omission to publish did not, as against other stockholders (as 
dlstingulshed from creditors), estop them from claimlng thelr salaries 
upon the f allure of the bank. 

This was a bill in equity bj Grodfrey Wheeler, as a stockholder 
In the Aiken Oounty Loan & Savings Bank, against the bank and 
certain of its directors, alleging mismanagement, insolvency, wast- 
Ing of assets, illégal loans, etc., and praying for an injunction, the 
appointment of a receiver, etc. 

MitcheU & Smith, for complainant. 

Henderson Bros, and Buist & Buist, for défendants. 

BEAWIiEY, District Judge. The main question upon the final 
hearing of this cause was the liability of the défendant directors 
for losses upon loans made by the bank to the directors Hall and 
Warnecke. Hall is indebted to the bank in the sum of about |2,000, 
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one-half of whîch îs tipon a note for his original suïïscrîptîon to the 
capital stock, and the remainder for moneys advanced from time 
to time, for which the bahk holds collatéral security. There is no 
proof of Hall's insolvency, or that he will be unable to pay the 
amount due by him. Warnpcke's indebtedness at the time of the 
hearing amounted, with interest, to about $18,000; and, as ail of 
his property has been sold eince the commencement of thèse pro- 
ceedings, it is assumed that this wiU be a total loss, — the testi- 
mony showing that he is insolvent, and that the collatéral securi- 
ties, consisting mainly of f armers' notes, and chattel mortgages and 
insurance policies, will realize but little. 

The Aiken County Loan & Savings Bank was a banking corpo- 
ration organized under the General Laws of the State of South 
Oarolina in August, 1888, and doing business at Aiken. The bill 
was flled March 21, 1894, by Godfrey Wheeler, a stockholder, al- 
leging insolvency, the wasting of assets, illégal and improrident 
loans made to directors, and the futility of applying to the directors 
to redress injuries committed by themselves. A temporary restrain- 
tng order, and a mie to show cause why a receiver should not be ap- 
pointed, were issued. Upon the return to the rule, and before any 
détermination of the questions arising, there was a suspension of 
proceedings, by consent of parties, witiL a view to a reorganization. 
The negotiations with that intent not proving successful, it was 
determined by the parties that the winding up of the afifairs of the 
bank would be to the interest of ail concerned; and an order was 
entered, by consent, appointing a receiver. The receiver has paid 
the creditors in full, and estimâtes that there wiU be a suflScient 
fund to pay to the stockholders a dividend of from 20 to 25 per 
cent, of the par value of their stock. 

Upon the issue made as to the liability of the directors for the 
aJleged imprpvident and illégal loans, it is claimed by counsel for 
Q. W. Williams, Jr., one of the directors, that the bill, as to him, 
should be dismissed for want of equity; that it is obnoxious to the 
ninety-fourth rule in equity, respecting suits brought by stoelcholders 
against a corporation and other parties, founded on rights which 
might be properly asserted by the corporation itself. It is further 
contended in behalf of Williams that, being a résident of Charles- 
ton, it was understood at the time when he accepted a director- 
ship that his duties did not require of him personal a'ttention to, 
and supervision of, loans made by the bank; that, in the nature of 
things, a nonresident director could not be expected to hâve that 
knowledge of persons and crédits which was demanded in order 
that such function should be judiciously exercised; and that his 
duty as director was fully performed by assisting the bank to secure 
satisfactory connections and correspondents at the money centers, 
and by such advice and counsel in the gênerai conduct of the bank- 
ing business as his greater expérience enabled him to give, and by 
an occasional visit. In behalf of Burckhatter, it was contended that 
he was a plain farmer, entirely unacquainted with the banking 
business; that linding himself upon a board with such magnâtes as 
Mr. Phinizy, a weajjïiy banker of Augusta (not within the juris- 
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'diction, nor served with process), and Mr. Williams, he eupposed 
tliat everything would be correctly doue. He attended ail meetings 
of the board to wbich he was summoned, and Mb confidence in the 
management of tbe bank is attested by tlie f act tbat he was a con- 
stant depositor. He deposited with it a large sum of money only a 
few days before the commencement of thèse proceedings. His 
death bas since supervened, and it is contended in behalf of hia 
administrator that the action against him must abate, being in the 
nature of tort, under the principle of the maxim, "Actio personalis 
moritur cum persona." The conclusion reached by us renders it 
unnecessary to consider the spécial pleas set up by Williams and 
Burclihatter's administrator; for we are of opinion that the facts 
proved do not entitle the complainant to a decree against the di- 
rectors, or any of them. 

It appears from the testimony that Woolsey, tbe président, and 
Ashhurst, the cashier, were intrusted with the management of the 
bank (under section 1541 of the Revised Statutes of the state, under 
which the bank was organized, the direetors had power to appoint 
such offlcers for the gênerai conduct of its business); that they 
were men of character and standing in the community; that Ash- 
hurst had been connected with another bank, and had had large 
expérience as a boolikeeper; that each of them held stock in the 
bank to the amount of $10,000, the two owning two-iifths of the 
entire capital stock; that Warnecke was a merchant doing a large 
business (the largest, in fact) in the town of Aiken; that he was 
the largest depositor in the bank; that he had enjoyed good crédit; 
that he was the agent of the Farmers' Alliance in Aiken county, at 
that time a large organization; that, besides doing a gênerai mer- 
cantile business, he made advances to farmers, taking liens and 
chattel mortgages. At the time when he began doing business 
with this bank, tbere can be no doubt that he would hâve been 
eonsidered a désirable customer by any person or corporation do- 
ing a banking business in the community in which he lived; and 
it bas been proved, and not controverted, that loans to farmers upon 
liens and upon chattel mortgages was eonsidered a saf e and proper 
business for banks in Aiken, which was the county seat of an ag- 
ricultural community. The lending of an amount exceeding one- 
third of the entire capital of the bank to any individual would seem 
unwise and hazardous. The event bas proved it to bave been dis- 
astrous. In determining the question of légal responsibility there- 
for, as presented hère, the circumstances under which this money 
was advanced must be eonsidered, not as looked back upon from our 
présent standpoint, but as they were at the time, and as looked for- 
ward to. Warnecke was, as has been stated, the chief merchant 
of the town. His place of business was very near the bank, where 
he kept a running account; making daily deposits of his cash re- 
ceipts, and drawing thereon. At the end of each month his over- 
drafts would be settled by notes with coUaterals as described. 
When the indebtedness had graduaUy increased to an amount be- 
tween |6,O0O and |10,000, the cashier became concerned; and, the 
président being consulted, additional security was demanded. A 
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chattel mortgage on his stock of merchandise was taKen, and later 
a mortgage on ail of his real estate, which. was no't recorded, under 
th.e appréhension that it would injure his crédit, — already impaired, 
as is claimed, by reason of the fall in the priée of cotton. Such. 
moneys as were advanced after this period were for the purpose of 
postponing impending fallure. The extrême flnancial stringency 
and panic of the summer and fall of 1893, which prevailed over the 
whole country, are circumstances to be taken into account. The 
final crash came to Warnecke with the proceedings in this cause. 
Whether it could hâve been averted by further advances or indul- 
gence, or whether such postponement of the evil day would hâve re- 
sulted in greater disaster to the bank, is a question which can- 
not be answered. There is no charge, insinuation, or suspicion that 
the président or cashier of the bank were in any wise interested in 
business with Warnecke. There was no apparent object in increas- 
ing his accommodations, apart from the désire to serve the inter- 
est of the bank, in which they were the largest stockholders. In 
view of the liabilities he was already under, and the condition of 
his business, as they then understood it, of the fact that they would 
be the largest sufferers by his failure, and that they appear to hâve 
acted in good faith, with the désire to protect the interests of the 
bank, there does not seem to be any just ground upon which. any 
of the directors can be properly charged for this indebtedness. 
That this was not good banking may be admitted. That it would 
not stand the test of those rigorous principles applicable to tech- 
nical trustées may also be conceded. The law has not deiined, and, 
in the nature of things, cannot deflne rigidly, the rules and condi- 
tions under which banks mav lend nioney. In such business much 
dépends upon trust, — upon reliance upon character, and business 
intègrity, tbrift, and capacity, which may often justify the prudence 
of a transaction which to lawyers, seeking to apply hard and fast 
rules, might seem indefensible and reckless. The customs and 
methods of the community in which the business is doue are, for 
such community, a standard of prudence and diligence by which 
the responsibility of bank oflQcers and directors is to be tested; 
and if there Is ground to believe that there has been a reasonable 
conformity to such methods and customs, and absolute good faith 
and honesty of purpose, it would bè unjust to hold to a personal 
accountability for loans which subséquent events proved unwise. 
Ail of the facts proved in this case go to show that the transactions 
with Warnecke were of such nature that men of ordinary prudence, 
engaged in the business of lending money, might hâve done exactly 
what the oflicials of this bank did. He was a merchant of good 
standing and crédit, doing a, large business, which required accom- 
modations from the bank. As his obligations grew, more money 
was needed to Save the flrst advances, until one of those periods 
of flnancial stringency, not' ùncommon, brought shipwreck. Men 
of extraordinary prudence and flnancial foresight might hâve fore- 
seen the end, but directors of a small bank in a small town can- 
not be justly held to personal accountability for f ailing to sélect 
as its managers men of extraordinary gifts. Such men are rare 
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anywhere, and it cannot be imputed as a fault to thèse directors 
that such services were not secured for the meager salaries paid to 
the officiais of this corporation. 

It is difflcult to deflne with précision the exact measure of ob- 
ligation imposed upon the directors of a banking corporation. So 
much dépends upon the character of the bank, and of its business; 
the methods, customs, and habits of the community in which it is . 
located, — that any attempt to lay down rigid rules by which its 
officiais and directors should be governed would be mischievous. 
The subject received critical examination in the suprême court of 
the United States in Briggs v. Spaulding, 141 U. S. 133, 11 Sup. Ct. 
924. The opinion of the court, delivered by the chief justice, and 
the dissenting opinion, review most of the cases. It may be stated 
as the resuit of this examination that the law holds it to be the 
duty of directors to direct; that they are not mère flgureheads; 
that they may commit the banking business to duly-authorized ofiQ- 
cers, exercising ordinary care and prudence in their sélection, but 
this does not absolve them from the duty of reasonable supervision, 
or shield them from liability for the wrongdoing of such ofâcials, 
if, through gross inattention, such wrongdoing has been permitted 
or has escaped their notice. While not trustées, in a technical 
sensé, some of the duties required of trustées are demanded of » 
them; and if, through their supine négligence and inattention, the 
officers of the bank, by systematic neglect of ordinary précautions, 
or by fraud, bring it to ruin, which could hâve been prevented by 
that amount of vigilance and supervision which persons of ordinary 
discrétion generally exercise as to their own affairs, such directors 
cannot escape responsibility. They cannot be permitted to shut 
their eyes, if by keeping them open they could see and prevent. 
Being gratuitous mandataries, they are only liable for fraud or 
gross négligence; and this is ultimately a question of fact, and the 
correct détermination of it dépends upon the facts of each case. 
No case has been cited where directors hâve been held responsible. 
to stockholders for mistakes of judgment, or want of skill, on the 
part of the offlcers selected by them to conduct the business of the 
bank. In every case where such directors hâve been held to ac- 
count, they hâve been either themselves guilty of some fraud, or 
hâve connived at fraud in others, or, by their supine négligence and 
inattention, permitted some fraud which ordinary attention might 
hâve prevented. No élément of fraud enters into the case now un- 
der considération. There is no prêteuse that the offlcers of this 
bank had any share in Warnecke's business, or that they, in any 
way, were to reçoive a beneiit to themselves from the loans to him. 
There are some dicta hère and there through the reported cases 
Avhich may seem irreconcilable with the principles hère stated. It 
wiU be found in ail such cases that the facts are at variance with 
those under considération. We are not considering liability to de- 
positors or creditors. The cases cited by the learned counsel for 
the complainant utterly fail to sustain his contention, in that the 
facts ont of which they grew hâve no likeness to those proved in 
v.76F.no.8— 50 
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th-is case. Martin v. Webb, 110 U. S. 7, 3 Sup. Ct 428, only de- 
cided that, in a contest between the corporation and those dealing 
with it, the actâ of the cashier are binding on it; when, from a 
long course of dealing, the directors may be presumed to bave known 
what, by ordinary attention to their duties, they conld hâve known, 
the bank would be estopped from denying that certain acts done 

• by the cashier were by its anthority. There are some gênerai ob- 
servations on the duty of directors, which are in entire consonance 
with the views hereinbefore expressed. Briggs v. Spaulding, 141 
U. S. 133, 11 Sup. Ct. 924, was a suit by a receiver to enforce lia- 
bility of directors of a national bank wrecked by its président 
through loans to himself, his family and f riends, who were engaged 
in spéculations. The court held that the directors were not respon- 
sible, though there is a strong dissenting opinion holding that there 
was such continuons négligence on the part of three of the directors 
as to make thein liable for losses which could hâve been avoided by 
reasonable diligence on their part; that the dishonest practices of 
the président extended over so long a period that ordinary attention 
by the directors to their duties would hâve discovered and pre- 
vented them. Through thèse frauds and wrongful acts the entire 
capital and surplus of the bank were lost, and liabilities to more 

t than double the amount of the capital were incurred. Kobinson v. 
Hall, 12 C. G. A. 674, 63 Fed. 222, was also a suit by a receiver 
of a national bank, and was decided upon a demurrer to the bill of 
complaint. The court says (page 679, 12 0. C. A., and page 227, 
63 Fed.): 

"The frauds and Irregularitles which resulted in the ruin of the bank went 
on through a period of more than three years, during ail of which tlme the 
directors were in office. Many of thèse irregularitles were not things of secret 
occurrence and sudden development. They were such as must hâve been 
known to the défendants, If they gave even the most casual attention to the 
afifairs of the bank. The embezzlement of Bowden [the cashier], the ?>45,000 
loans to the Northrops and to Kerchner, and the losses resultlng, were facts 
that could not hâve eluded the most cursory attention of the directors to their 
duties." 

In that case it was also charged that the directors, with full 
knowledge of the impending faiiure, withdrew their deposits. 

Thèse are the cases relied upon by the complainant. The slight- 
est examination shows a state of facts essentially and entirely dif- 
férent from those in the case at bar. At common law, and in the 
light of adjudicated cases, the grounds upon which it is sought to 
enforce the liability of thèse directors is so slight as to merit no 
further attention. It remains to consider whether such liability 
arises under the statutes of South Carolina. Section 1540 of the 
Kevised Statutes is as follows: 

"No dlrector or other offlcer of such bank shall borrow any money from said 
bank, and if any other offlcer or director shall be convlcted upon Indictment 
of dlrectly or indlrectly vlolating this section he shall be punlshed by fine or 
imprlsonment or both at the discrétion of the court." 

It will be seen that there is not any imperative prohibition against 
making the loans, nor is any penalty denounced against the oificers 
who lend the money, nor is the repayment of the loan a mitigation 



WHEELEE V. AIKEN COUNTY LOAN & SAVINGS BANK. 787 

of the offense. It is a pénal statute, whose effective force is di- 
rected against the party borrowing, and affecta kim alone. The 
violation of the statute niight subject the corporation to a forfeiture 
of its franchises. That is a question which we do not hâve to 
consider. It does not, in terms, impose any civil liability in dam- 
ages. As it créâtes an offense which. did not exist at common law, 
no reason has been suggested why it should not be construed strict- 
ly, as such statutes usually are. Newly-created liabilities cannot 
be extended beyond the express provision of the statute, and where 
penalties or remédies are provided the mode of procédure foUows 
the statute. Where an action was brought by creditors against the 
ti'ustees of a corporation, to charge them individually under a New 
York statute which made it a pénal offense to pay dividends to stock- 
holders which would diminish the amount of the capital stock, it 
was held, in Borke v, Thomas, 56 N. Y. 560, that the directors had 
rendered themselves liable to the penalty denounced by the stat- 
ute, but that the liability could not be extended beyond the strict 
terms of the statute; and, to the extent of the costs in the judgment 
against the company, the judgment was held erroneous. In Bank 
V. Matthews, 98 U. S. 621, where loans by a national bank on real- 
estate security were expressly prohibited by law, it was held that 
this did not render the security void; and it has been repeatedly 
held that where a statute imposes a penalty on an offlcer for solem-. 
nizing a marriage under certain circumstances, but does not dé- 
clare the marriage void, the marriage is valid, and the penalty at- 
taches to the officer who did the prohibited act. While the statute 
undoubtedly indicates that it is the policy of the law to discourage 
borrowing by directors, it does not go to the extent of making such 
loans illégal, nor impose a penalty on the ofScials who lend the 
money. We cannot, by construction, supply the deflciency, and im- 
pose a penalty which the law does not impose. Our attention has 
not been called to any décisions upon this question, and we leave 
it with the citation from Morawetz on Corporations (section 556) 
quoted by the chief justice in Briggs v. Spaulding: 

"The liability of directors for damages caused by acts expressly prohibited 
by the company's charter or act of incorporation is not created by force of 
the statutory prohibition. The performance of acts which are illégal, or pro- 
hibited by law, may subject the corporation to a forfeiture of its franchises, 
and the directors to criminal liability, but this would not render them civilly 
liable for damages." 

Holding as we do that ail the circumstances attending the ad- 
vances to Warnecke show good faith; that none of the officiais 
of the bank were interested in his business, or had any other mo- 
tive than the désire to do what they conceived to be to the inter- 
est of the bank; that the f allure to record the real-estate mortgage 
did not entail a loss of more than $500 or $600, and was iuduced by 
the honest belief that the crédit of the debtor, and therefore his 
ability to pay the whole debt, would be promoted; that the in- 
solvency of Warnecke was brought about or intensifled by flnancial 
conditions for which neither the directors of this institution, nor 
himself, were directly responsible; that the greater part of the 
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moneys advanced to Wm was for the purpose of saving thé original 
debt, which was not in excess of such crédit as reasonably prudent 
men would liave extended to him, and there being in the whole 
transaction an entire absence of fraud, or any suggestion of those 
fraudulent practices which commonly attend such failures, — we can- 
not flnd any just ground for holding either the offtcials of the bank, 
or the directors of the corporation, personally responsible for the 
amount of this indebtedness. This disposes of the main question 
in the cause. Inasmuch as certain other questions hâve been here- 
tofore disposed of by an order OTerruling the master's report there- 
on, it may be convenient to restate them, so that parties, if so ad- 
vised, may hare the opportunity of reviewing them upon an appeal. 

The first relates to salaries allowed the président and cashier, 
which question arose in this wise: The président claimed a salary 
of fSO per month; and the cashier, |100 per month, out of which 
he paid for certain clérical services. The records of the bank do 
not show any formai entry flxing thèse amounts. ïhe testimony 
shows that there was an understanding that the salaries should be 
as stated, and we are of opinion that the sum is reasonable. During 
the flrst year's opérations the sum of |1,450 was chargea up for 
salaries, but not drawn out. It went to the crédit of the bank. 
Certain sums on account of salaries were drawn out from time to 
time, but the whole amount claimed was not drawn; the explana- 
tion given being that as they were large stockholders, and anxious 
to malie the bank a success, they wanted to make a good showing 
in their published reports. For this reason the reports, which, un- 
der the law of the state, were required to be published quarterly, 
côntained no mention of this indebtedness on account of salaries. 
It is claimed by the cashier that interest earned, but not charged 
up, would about offset this amount. Be this as it may, it appears 
that in March, 1894, when they apprehended that the complainant 
might commence suit, but bef ore the proceedings were commenced, 
acting under the advice of the attorney for the bank, they entered 
upon the books, to the crédit of each, the amount found to be due, 
the aggregate being |5,750. It is claimed that the omission to 
publish créâtes an estoppel. Without considering what might be 
the resuit if this were a suit by a créditer, we are of opinion that, 
under the circumstances of this case, the rule as to estoppel in 
pais does not apply, and adhère to the décision already made, — 
that the report of the spécial master as to this item should be set 
aside. 

The second item relates to the claim against Woolsey and Ash- 
hurst, growing out of the discounting by the United States National 
Bank of a note for |1,500 of the T. G. Lamar Kaolin Company. Ail 
of the facts and testimony relating to this transaction hâve been 
re-examined, without changing the conclusion originally reached, — 
that there is no ground upon which the report of the spécial master 
can be sustained. It is therefore set aside. 

The third item relates to the charge on account of interest claimed 
to be due upon certain alleged bills receivable. The proofs clearly 
show that thèse biUs receivable had no existence; that overdrafts 
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were made by Woolsey, and interest was charged against and paid 
by him on account of such overdraft; that a mémorandum was 
made by tke cashier of about the amount of tbese overdrafts, and 
the same was stated as a bill receivable of "W. W. A.," the initiais 
being those of Woolsey. It is clearly established that Woolsey 
paid the interest on the overdrafts, and that he never made a note, 
The charge for interest as upon a bill receivable was erroneous. 
The report of the master upon this item, as upon the similar item 
of interest on an alleged $6,000 bill receivable, is set aside, 

So much of the report as charges a balance against the cashier 
upon his account in tuming over the assets to the receiver is not 
Bustained by the proofs or the figures; and the report, as to that 
item, is set aside. 

Upon the whole case, after a hearing one year ago upon the re- 
port of the spécial master, and a re-examination and reconsideration 
of ail the testimony presented then, with the fuUer light of ail the 
testimony and argument upon the final hearing, our conclusion is 
that no case has been made against the directors; that, while the 
conduct of the président and cashier in lending money to directors 
who had not even paid their original subscription is not approved 
of, yet, there being no suspicion of auy fraud in thèse transactions, 
or circumstances tending to show that they were themselves to reap 
any advantage therefrom, we will not hold them responsible for 
the conséquences. As the largest stockholders of the bank, they 
hâve been the greatest suiïerers by its failure. While such failure 
may, in some measure, be attributed to their mistakes, and while 
some irregularities hâve been charged, for which, in another pro- 
ceeding, they might be held to account, nothing has been developed 
which affords any just ground for charging them with dishonesty, 
or unfaithfulness to their trust. 



liAUGHTON V. NADEATJ et al. 

(Circuit Court, D. Kansas, First Division. June 29, 1896.) 

No. 7.143. 

L IitDiAN Lands — Aliénation. 

The treaty with the Pottawatomle Indlans of 18(2, by article 2, re- 
Bftrainefl an allottee of lands from alienating the same wlthout the presl- 
dent's consent, under régulations established by the secretary of the in- 
terior. By article 3 members of the tribe, being adult maies and heads 
of familles, with the consent of the président and on becoming natural- 
ized before the United States court, could receive patents for their lands, 
with full power to sell the same. TJnder the treaty of 1867, when an al- 
lottee died, a patent was issued to deceased and his heii-s, and the land 
was administered under the Kansas laws. Held^ that an Indian boy, 
11 years old, whose patent was obtained by false représentations that he 
was dead, could not alienate his land, nor could a gùardian appolnted by 
the probate court do so. 

§, Same — Appointment op Administratob. 

The provision in the treaty of 1867, giving the probate court authority 
to appoint admlnistrators and settle the estâtes of deceased allottees, gave 
euch court no authority to appoint admlnistrators of an Indlaa iinless 
he had been an allottee imder the treaty, and was dead. 
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8. SaME— BONA FiDE PUBCHASEKS. 

Parties deallng wlth Indians must take notice of public treatles and 
acts of congress, and do net take land as bona -fide purchasers, relieved 
of restrictions on aliénation, merely because no such restriction appears 
on the patent. 

4. VoiD Prooeedings— Ratification. 

Proceedings void for want of jurlsdlction cannot be cured by ratifi- 
cation or walrer. 

6. Lâches. 

No lâches can be Imputed to one under dlsablllty as a tribal Indian. 

Harrison & Adams, for complainant. 

A. H. Case and John Guthrie, for défendants. 

FOSTEE, District Judge. The complainant, David Laughton, 
filed this bill October 2, 1894, to establish and quiet his title to 
the following lands, to wit: The S. i of the N. E. i of section 28, 
township 10, range 13 E. of the sixth P. M. in Shawnee county, 
Kan., containing 80 acres. Complainant was, in 1862, at the date 
of the ratification of the treaty between the United States and the 
Pottawatomie Indians (12 Stat. 1191), a member of that tribe, and 
was about nine years of âge at that time. He had no father -liv- 
ing, and was making his home with the défendant Eli G. Nadeau, 
who had married his aunt. He was carried on the rolls of the tribe, 
as certifled by the Indian agent, under the provisions of the treaty 
of 1862, as an allottee entitled to the 80 acres of land before de- 
soribed. It appears from the roll of allottees made out by the 
agent under the authority of article 2 of said treaty, in 1863, that 
said complainant was an allottee entitled to the land above de- 
scribed, and that he was at that time 11 years of âge. Under the 
senate amendment to the eighth article of the treaty with the 
Pottawatomie Indians of 1867 (15 Stat. 531), it was provided as 
follows: 

"Where allottees under the treaty of elghteen hundred and slxty one shall 
hâve died, or shall hereafter decease, such allottees shall be regarded, for 
the purpose of a careful and just settlement of their estâtes, as citizens of 
the United States and of the state of Kansas, and it shall be compétent for 
the proper courts to take charge of the settlement of thelr estâtes under aU 
the forms and In accordance with the laws of the state, as in the case of 
other citizens deceased; and In cases where there are chlldren of allottees 
left orphans, guardians for such orphans may be appointed by the probate 
court of the county In which such orphans may réside, and such guardians 
shall glve bonds, to be approved by the said court, for the proper care of 
the person and estate of such orphans as provided by law." 

The business coramittee of the Pottawatomie Indians, çonsist- 
ing of Joseph N. Bourassa, George L. Young, and the défendant 
Eli G. Nadeau, in January, 1871, presented to the secretary of the 
interior at Washington a list, which was approved by the Indian 
agent of the tribe, showing the names, âges, and sex of deceased 
Pottawatomie Indians, whose légal représentatives were entitled 
to the lands allotted to said deceased persons under the treaty, 
and, among others, appears the name of this complainant. Under 
the authority of that certificate, the secretary of the interior or- 
dered a patent to be issued to the complainant for said land, wliich 
was accordingly done on April 15, 1871, and the fee to said land 
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was conveyed to David Laughton, his heirs and assigna. As a mat- 
ter of fact, however, said allottee was not deceased, but was at 
that time, and ever since has been, a very live Indian. Whether 
said certificate of the business committee of the tribe alleging that 
the allottee was deceased was made through mistake or througb 
the fraud of some peraon connected therewitb does not clearly ap- 
pear from the évidence in the case, although it is certain that Eli 
G. E'adeau was well aware that said allottee was not dead, as he 
tben was, and had been for many years, a member of his own fam- 
ily. Shortly after the issuance of this patent, Eli G-. Nadeau, on 
June 14, 1871, took out letters of guardianship of this minor allottee 
from the probate court of Shawnee county, Kan., and on or about 
the 26th day of June procured an order from said court for the 
sale of the land of said minor, and the same was afterwards, on or 
about July 15, 1871. sold, and bid in by Julia A. Nadeau, wife of 
said guardian, for |1,500, which was about $300 more than the 
value flxed by the appraisers. The guardian's deed was flled for 
record in Shawnee county on August 3, 1871. The proceeds of the 
land appçar from the records of the probate court to hâve been 
properly accounted for by the guardian. In July, 1874, after the 
land had been sold, the eomplainant made a settlement with his 
guardian, and gave a receipt and release in full, alleging that he 
was at that time 21 years of âge. The following is a copy of the 
release: 

"Received of Eli G. Nadeau, guardian, the sum of six hundred and thlrty 
dollars ($630), the same belng in full of ail moneys now due me from him 
as my guardian, and I hereby release said guardian from further liability as 
such on account of moneys due me, and authorize the probate court to dis- 
charge said guardian in fiiU, I now being of âge. David Laughton. 

"Witnesses: 

"B. F. Heller. 
"O. H. Drew." 

I think the prépondérance of testimony shows the eomplainant 
was of âge when he signed this release, although he now dénies it. 
It appears that in May, 1879, Julia A. Nadeau and Eli G. Nadeau 
sold and transferred said land to the défendants Sarah E. Boyles, 
Charles W. Boyles, Francis M. Boyles, and James M. Boyles, for a 
valuable considération, and said deed was recorded on the same 
day. It further appears that in February, 1882, the Boyles trans- 
ferred, for a valuable considération, 15 acres of said land to Eli 
G-. Nadeau, and on or about August 25, 1879, said Nadeau con- 
veyed said 15 acres of land to the défendant Elizabeth Oliver. In 
April, 1887, Frank M. Boyles and Mary M. Boyles, his wife, made 
a mortgage, for a valuable considération, on a portion of said land 
to the défendant Alexander Adams, which mortgage was duly re- 
corded. On the same day the said Samuel F. Boyles and Nira 
Boyles, his wife, made a mortgage to the défendant Alexander 
Adams on another portion of said land, for a valuable considéra- 
tion, which mortgage was duly recorded. In June, 1893, Frank M. 
Boyles and Mary M. Boyles, his wife, made a mortgage to Eli G. 
Nadeau on a part of said land, for a valuable considération, which 
mortgage was duly recorded, and on the same day Samuel F. Boyles 



792 76 FEDERAL REPORTER. 

and Mra Boyles, his wife, made a mortgage to said Eli G. Nadeau 
on another portion of said land, which mortgage was duly recorded. 

Article 2 of the treaty of 1862 bas tMs provision concerning al- 
lotments or assignments of lands to the Indians: 

"When such assignments shall hâve been completed, certificates shall be 
issued by the commissioner of Indian affairs for the tracts assigned in sev- 
eralty specifying tbe names of the indivlduals to whom they hâve been as- 
signed respectively, and that said tracts are set apart for the perpétuai and 
exclusive use and benefit of such assignées and their heirs. Until other- 
wise provided by law, such tracts shaU be exempt from levy, taxation or 
sale, and shall be aliénable in fee or leased or otherwise disposed of, only 
to the United States, or to persons then being members of the Pottawatomie 
tribe and of Indian blood, wlth the permission of the président, and under 
such régulations as the secretary of the interior shall provide except as may 
be hereinafter provided." 

Article 3 provides as follows: 

"At any time hereafter when the président of the United States shall 
hâve become satisfied that any adults being maies and heads of familles, 
who may be allottees under the provisions of the foregoing article, are suf- 
ticiently intelligent and prudent to control their affairs and interests, he 
may, at the requests of such persons, cause the lands severally held by them 
to be conveyed to them by p^ent in fee simple, with power of aliénation; 
and may, at the same time, cause to be paid to them, in cash, or in the bonds 
of the United States, their proportion of the cash value of the crédits of the 
tribe, principal and interest, then held in trust by the United States, and 
also, as the same may be received, their proportion of the proceeds of the 
sale of lands under the provisions of thls treaty. And on such patents 
being issued, and such payments ordered to be made by the président, 
such compétent persons shall cease to be members of said tribe, and shall 
become eitizens of the United States; and thereafter, the lands so patented 
to them shall be subject to levy, taxation and sale In like manner wlth the 
property of other eitizens: Provided, that before making any such ap- 
plication to the président, they shall appear in open court in the dis- 
trict court of the United States for the district of Kansas, and make 
the same proof, and take the same oath of allegiance as is provided by law 
for the naturallzation of allons, and shall also make proof to the satisfac- 
tion of said court that they are sufRciently intelligent and prudent to con- 
trol their affairs and Interests, that they hâve adopted the habits of civ- 
ilized life, and hâve been able to support, for at least five yeats, themselves 
and familles." 

It appears from article 2 of the treaty that an allottee of lands 
conid not alienate the same without the consent of the président, 
under régulations established by the secretary of the interior. Un- 
der article 3, members of the tribe, being adult maies, and heads 
of familles, with the consent of the président, and on becoming 
naturalized before the United States court, by showing their flt- 
ness for citizenship, could receive patents for their lands, and their 
proportion of the annuity fund, and thereafter the land was sub- 
ject to taxation and sale. Under the treaty of 1867, the rights of 
the head of a family, on becoming a citizen, were enlarged, he not 
only receiving patent for his own land, but also the patents for the 
allottees, who were members of his family, and thereafter said 
lands were subject to aliénation and administration' under the laws 
of Kansas. In the case of allottees dying, patents were issued to 
the deceased and his heirs, and the land was administered under 
the laws of Kansas, as before stated. This allottee, in 1871, was 
represented as deceased, and under that belief his patent was is- 
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sued, and Ms land disposed of , not by administration as the estate 
of a deceased person, but under proceedings of guardianship in the 
probate court of Sbawnee county, Kan., wliere said land was sit- 
uated, whicb was clearly in contravention of the provisions and pur- 
poses of the treaty. The secretary of the interior had been induced 
by déception to issue the patent. It appears from the évidence 
that the department of the interior has recently been put in pos- 
session of ail the facts, but déclines to either revoke the patent 
or issue another for the land. As neither the government nor the 
allottee is seeking to hâve the patent canceled, it is not likely other 
parties can object, so the fee to the land passed under the patent 
to the allottee. U. S. v. Minor, 114 U. S. 243, 5 Sup. Ct. 836. But 
it does not follow, because a patent had been thus procured, that 
the patentée took the land free of the restriction on aliénation un- 
der article 2 of the treaty. Something more was necessary be- 
fore the lands were aliénable. Article 3 provides that the consent 
of the président shall be obtained, and that the allottee must make 
certain proof before the United States court of his intelligence and 
prudence to manage his affairs, and must sever his tribal relations, 
and become a citizen; and this privilège is given only to adult 
maies, being heads of familles. Construing articles 2 and 3" to- 
gether as pari materia, it will be seen that this Indian boy, 11 
years old, whose patent had been obtained by déception, was a 
long way from being in a position to alienate his land, and what 
he was disabled by the treaty from doing could not be doue by a 
guardian appointée by the probate court. Wiggan v. Conolly, 16 
Sup. Ot. 914. That court was without jurisdiction, and its proceed- 
ings were void. U. S. v. Payne, 4 Dill. 389, Fed. Cas. No. 16,014. 
In this case, Judge Dillon uses the following language: 

"Where Indians maintaln the tribal relations, their property is not subject 
to tbe laws of the state, or their estâtes to be administered upon in a pro- 
bate court of the state, imless by assent of the gênerai government"; eiting 
'i'he Kansas Indians, 5 Wall. 737; Mackey v. Coxe, 18 How. 100; Mungosah 
V. Steinbrook, 3 DiU. 418, Fed. Cas. No. 9,924; Gray v. Coffman, 3 Dill. 393, 
Fed. Cas. No. 5,714. It will be conceded for the purposes of this case that 
the senate amendaient to article 8 of the treaty of 1867 gave the probate 
court authorlty to appoint administrators and settle the estate of deceased 
allottees of the tribe, but It gave the probate court no authoriy to appoint 
a.dministrator,s of an Indian unless he had been an allottee under the treaty, 
and was dead." 

It is cofttended, because the patent contains on its face no limita- 
tion against aliénation, that parties dealing with the patentée take 
the land as bona flide purchasers, relieved of the restrictions on 
aliénation; but défendant Nadeau was an original wrongdoer in 
this matter, and his grantees are charged with notice of the guard- 
ianship proceedings in the probate court. Parties dealing with In- 
dians must take notice of public treaties and acts of congress. 
Wiggan V. Conolly, supra. In this case, a patent had issued to 
the allottee, a minor, with restriction of aliénation for five years. 
Afterwards, by treaty, an additional limitation was imposed, — ^that 
of minority. Held by the court to apply to a patent already issued, 
and a guardian could not sell the land. Mr. Justice Brewer, speak- 
ing for the court, says : 
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"The fact that the patent to thls aUottee had already been Issued did not 
abrldge the right of the United Statee to add, with the consent of the tribe, 
a new limitation to the power of the individual Indian in respect to aliénation. 
The land and the aHottee were both still nnder the charge and care of the 
nation and the trlbe, and they could agrée for still further protection— a 
protection whlch no Individual was at liberty to challenge." Taylor v. 
Brown (Dak.) 40 N. W. 525; Clark v. Llbbey, 14 Kan. 435; Eells v. Ross, 12 0. 
0. A. 205. 64 Fed. 419. 

Darid Laughton maintained his tribal relations with. tlie Potta- 
watomie Indians until the act of congress of 1887 made him a citi- 
zen. 24 Stat. § 6, p. 390. He never made the proofs, or became 
naturalized, as provided by article 3 of the treaty. Although he 
attained his majority in 1874, he was disabled from making title 
to this land until he became a citizen. 

The défendants contend that the complainant is barred by lâches 
and estoppel to maintain this suit, and hâve pleaded the Kansas 
statutes of limitation. The proceedings before the probate court 
being void, they could not be cured by ratification or waiver. There 
being no color of title, the statute of limitation does not apply. 
There could be no purchaser in good faith under thèse proceedings. 
McGannon t. Straightlege, 33 Kan. 524, 4 Pac. 1042; Sheldon v. 
Donohoe, 40 Kan. 349, 19 Pac. 901; Lindsey v. Miller, 6 Pet. 666. 
No lâches could be imputed to complainant while under disability 
as a tribal Indian. He and his land were under the control of the 
government. Wiggan t. Conolly, supra; Eells v. Eoss, supra. If 
any limitation of the Kansas statutes is applicable, it would be 
the gênerai 15-year statute (subdivision 4, par. 4093); but he brought 
this suit in seven years after becoming a citizen, so he is within the 
time prescribed by that statute. 

The complainant is entitléd to the decree prayed for in his bill. 



BARROWS v. PEOPLH'S GASLIGHT & COKE CO. et aL 

(Circuit Court, N. D. Illinois. December 5, 1895.) 

Corporations— Consolidation— Construction op Statutes. 

By the Illinois constitution any section of a statute which is amended 
must be inserted at length in the amending act (article 4, § 13); and by 
Rev. St c. 131, § 2, any provisions of a later statute which are the same as 
those of a prier statute are to be construed as a continuation of such prior 
provisions, and not as a new enactment. The gênerai incorporation law 
of 1872 contained a section providing, among other thlngs, for the consoli- 
dation of corporations of the same kind, engagea in the same gênerai 
business, and carrying on their business in the same vicinity, but that no 
more than two corporations "now existlng" should be Consolidated into 
one. In 1889, thls section was amended by inserting new matter, not ma- 
terial hère, and, pursuant to the constltutlonal provision, the whole sec- 
tion was repeated. Beld, that the words "now existing" were to be con- 
strued as referring to the date of the original act, and that a number of 
corporations, two only of which were in existence at that date, might be 
Consolidated under the amended act. 

This was a suit in equity by complainant, Barrows, against the 
People's Gasllght & Coke Company and several other corporations 
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engagea in the same business. The cause was heard upon a mo- 
tion for an injunction pendente lite. 

James P. Lowrey and S. S. Gregory, for tlie motion. 
William Allen Butler, George Hunt, Adrian H. Joline, and Joseph 
A. Griffln, opposed. 

SHOWALTEE, Circuit Judge. Section 13 of article 4 of the Illi- 
nois constitution of 1870 provides that: 

"No law Bhall be revlved or amended by référence to Its title only, but 
the law revlved, or the section amended shall be Inserted at length hi the 
new act" 

Section 2 of chapter 131 of the Revised Statutes of Hlinois is: 

"The provisions of any statute, so far as they are the same as those of any 
prior statute, shall be construed as a continuation of such prlor provisions, 
and not as a new enactment." 

The gênerai incorporation law of 1872 contained a section pro- 
vlding, among other tliings, for the consolidation of corporations, 
wherein it was said : 

"That the provisions of this act, In référence to the consolidation of corpora- 
tions, shall only apply to corporations of the same kind, engaged in the same 
gênerai business, and carrylng on their business in the same vicinity, and that 
no more than two corporations now existing shall be Consolidated Into one, 
under the provisions hereof." 

In 1889 tliis section was amended by the addition or insertion 
therein of certain words not material to the question hère. The 
language of the old section, including that above quoted, was, as 
required by the coristitution, repeated in the new, and the sensé of 
such language is not narrowed or limited by the matter added by 
way of amendment. According to the statute on construction as 
above quoted, the provisions of the old section were not repealed 
by implication and re-enacted. They appear to be the law of 
1872, and not "a new enactment," to be read as of the date of the 
amendment in 1889. 

Other provisions of the statute are as follows: 

"Consolidation of one corporation with another shall not afCect suits pendlng 
In whlch Buch corporation or corporations shall be parties; nor shall such 
changes aftect causes of action, nor the rights of persons in any particular." 

"In ail cases when any company or corporation chartered or organized under 
the laws of this state, shall consoUdate its property, stock or franchises with 
any other company or companies, such Consolidated company shall be liable 
for ail debts or liabilities of each company included in said Consolidated com- 
pany, existing or accrued prior to such consolidation, and actions may be 
brought and malntalned, and recovery had therefor, agalnst such Consolidated 
company." 

Complainant, a creditor of défendant corporations, or some of 
them, to the extent of $13,000 out of a total debt of near $22,000,- 
000 in bonds not due, but secured by mortgage made subsequently 
to the act of 1872 on the property of défendants, wants an injunc- 
tion pendente lite to prevent apprehended consolidation, or at- 
tempts at consolidation, by défendant corporations, or aliénations 
by them of mortgaged property. The défendants deny any inten- 
tion to alienate, but complainant persists in his contention that 
the threatened consolidation is unlawful, and that, if the franchise, 
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authority, or license to be a Consolidated corporation is assuined 
by défendants, certain property interests in the way of franchises 
or easements claimed to be now subject to the mortgage may be 
lost or restricted. It is not urged that the security is scant, or, 
assuming the threatened consolidation to be lawful, that the value 
of the total property pledged will be less after the consolidation 
than before. 

It seems to be the policy of Illinois, as expressed in the statutes, 
to permit "corporations of the same kind, engaged in the same gên- 
erai business, and carrying on their business in the same vicinity," 
— that is to say, corporations which, from the necessity of the case, 
are competitors in business, — to consolidate and form one corpo- 
ration. The distinction between a consolidation of such corpo- 
rations into one corporation, and a combination of the same as sep- 
arate concerns into a "trust," so called, bas been declared by +he 
courts. 

It is not contended on behalf of complainant that the défendant 
corporations hère are not of the same kind, engaged in the same 
business, and in the same vicinity. The argument is that under 
the amendment of 1889 no more than two of thèse défendants may 
be Consolidated, since ail were incorporated prior to that amend- 
ment, and fall under the description "now existing," as repeated in 
connection with that amendment, which words, it is contended, 
must be read as of the date of said amendment. But, as already 
intimated, I cannot hold, in view of the statute on construction be- 
fore quotedj that the words "now existing," in the proviso of 1872, 
which is merely repeated in connection with the amendment of 1889, 
can be read otherwise than as of the former date. I see no reason 
why thèse défendants — since only two were, when the law of 1872 
was enacted, "then existing" — may not be consolidated. I am by 
no means certain that any property interest which it was possible 
for thèse défendants, or any of them, to alienate by way of mort- 
gage would be destroyed, even if the franchise to be a corporation 
should be annulled by a judgment of ouster in the case of each of 
thèse défendants; nor, on the other hand, that under such a mort- 
gage as we hâve hère thèse corporations could not rightfully be 
consolidated as against the objection of complainant, even though 
such consolidation be an event upon the happening of which some 
easement now belonging to one of them, and included within the 
gênerai terms of the mortgage, will be extinguished. As to the 
matter of transferring or exchanging mortgaged property subject 
to the mortgage, I am not referred to any contract or covenant in- 
hibiting thèse défendants. On thèse impressions of the case, gath- 
ered from the oral argument, wherein the serious contention of 
complainant was the illegality of the threatened consolidation, I 
think the injunction pendente lite must be denied. 
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POSTER V. CHASE et al. 

(Cîi"cult Court, D. Vermont. August 22, 1896.) 

Katiowai, Banks— Assbssmbhts on Stock — Minobs as bHAKEHOiiDBHS, 

One buying stock lu a national bank in the names of bis minor chlldren 
hlmself becomes llable to assessment as a shareholder, for minors are In 
capable of assenting to become stockholders, so as to bind themselves to 
the llabillties thereof. 

This was a suit in equity by Edwin L. Foster against Henry Chase 
and others to recover an assessment upon the stock of a national 
bank. 

W. L. Burnap, for plaintifl. 
W. P. Stafford, for défendants. 

WHEELER, District Judge. The défendant bought stock in the 
names of his minor children in the First National Bank of Silvei- 
City, N. M., of which the plaintiff is receiver, and this suit is brought 
for an assessment upon it made by the comptroller of tho currency. 
The plaintiff claims that the défendant made himself liable for the 
assessment because of the incapacity of his children to take the 
stock and make themselves liable for it. He insists that they only 
are the shareholders, and liable, if any one is. Assent is necessarj' 
to becoming a shareholder, subject to this liability, in a national 
bank. Keyser v. Hitz, 1.33 U. S. 138, 10 Sup. Ct. 290. Minors do not 
seem to hâve anywhere the necessary légal capacity for that. The 
principles upon which this disability rests are elementary and uni- 
versal. 1 Bl. Comm. 492; 2 Kent, Oomm. 233. In buying and pay- 
ing for this stock, and having it placed on the books of the bank, the 
défendant acted for himself; in having it placed there in the names 
of his children, as with their assent, he assumed to act for them. As 
they could not themselves so assent as to be bound to the liabilities 
of a shareholder, they could not so authorize him to assent for them 
as to bind them. To the extent that they could not be bound he 
acted -without légal authority, and bound only himself. Story, Ag. 
§ 280. This liability bas been sought for défendant to be liliened to 
that of married women becoming shareholders; but that has been 
incurred where, and because, the law of the place authorized them 
to become such. Keyser v. Hitz, supra; Bundy v. Cocke, 128 U. S. 
185, 9 Sup. Ct. 242. No law confers that capacity upon infants, but 
the banking law seems to refer this liability to their estâtes in the 
hands of their guardians. Eev. St. U. S. § 5152. Decree for plaiu- 
tifE, 



FOSTEE V. WILSON et aL 

(Circuit Court, D. Vermont. August 22, 1893.) 

National Banks— Assbssment on Stock — Minors as Shareholbeks. 

A father purchased stock in a national bank In the name of his minor 
son. Thereafter the bank falled, and an assessment was made on th« 
stock. After the assessment, but before suit was brought to recover it, 
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the son became af âge, and assented to holding the stock. Held that, as 
the cause of action accrued at the time of the assessment, and the son was 
Incapable of aesentlng at that tIme, the father became and remained liable 
for the amount of the assessment. 

This was a suit by Edwin L. Foster against Homer G. Wilson and 
others to recoTer an assessment upon th.e shares of an insolvent 
national bank. 

W. L. Bumap, for plaintiff. 
W. P. Stafford, for défendants. 

WHEELER, District Judge. Tliis case, as to défendant Henry 
Chase, bas been beard with, and is like, the one preceding (75 Fed. 
797), except that the bank is the First National of Deming, N. M., 
and the minor hère became of âge, and assented to holding the stock, 
after the assessment was made, and before suit was brought. The 
cause of action accrued when the assessment was made, to which the 
défendant then became, and was, accordingly, liable. The rati- 
fication by the minor on becoming of âge afterwards would not 
affect the cause of action that before had fuUy accrued against the 
défendant. Decree for plaintiff. 



HOLDEN V. WILLIAMS, United States MarshaL 

(District Court, D. Alaska. Aprll 29, 1896.) 

No. 474. 

1. PowERs OF Dbputt CJnitbd Statbs Maeshals in Alaska. 

Deputy United States marshals appolnted under the provisions of par- 
agraph 3, § 6, Act May 17, 1884, provldlng a cItU govemment for Alaska 
(23 Stat. 24; Siipp. Rev. St. p. 430), hâve power to serve and exécute 
process Issued by the United States commlssloners of sald district, ex- 
erclslng the powers of justices' courts aecordlng to the statutes of Ore- 
gon. 

3. LlABIMTT OF MaRSHAL. 

The marshal of sald district Is liable for acts doue by said deputles 
under color of office In exeeuting or servlng such processes. 

This was an action in tort brought by E. S. Holden against L. 
L. Williams, United States marshal, to recover certain gold amal- 
gam taken by the deputy marshal on exécution issued by the com- 
missioners' court at Juneau. Demurrer by défendant. 

Bostwick & Crews, for plaintiff. 

J. F. Maloney and John TrumbuU, for défendant, 

DELANEY, District Judge. The précise point raised on this 
demurrer is that under paragraph 3, § 6, Act May 17, 1884, providing 
a civil govemment for Alaska (23 Stat. 24; Supp. Eev. St. p. 430), 
the deputy marshals, in serving process issued by the commission- 
ers exercising powers of justices' courts, act as constables, and not 
as deputy marshals, and that, therefore, the marshal is not liable 
for the acts of such deputies in serving or exeeuting the process of 
said courts. The paragraph referred to reads as follows: 
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"He [the marshal] shall appoint four deputies, who shall réside severally 
at the towns of Sitka, Wrangel, Unalaska, and Juneau clty, and they shall 
respectively be ex offlcio constables and executive offleers of the commission- 
ers' courts herein provided, and shall hâve the powers and discharge the 
dutles of United States depuly marshals, and those of constables under the 
lavrs of the state of Oregon now In force." 

It is not necessary to détermine tke liability of the marshal for 
the acts of his deputies done while exercising the powers of con- 
stables, as the record and the complaint in this case disclose that 
the oflficer making the levy acted as a deputy marshal, and not as a 
constable. 

The laws of the state of Oregon in force on the 17th day of May, 
1884, so far as they are applicable, and not in conflict with fédéral 
législation, are made the law of this district by an act of congress 
of that date. It is perfectiy évident from the gênerai import of 
said act that congress thereby intended to create a local civil gov- 
ernment and jurisprudence for Alaska; and, except as modified by 
that act itself or other fédéral législation, congress established by 
that act a civil goyernment and jurisprudence hère, similar to those 
then in existence in the state of Oregon. A familiar rule of stat- 
utory construction is that courts will give effect to the intention 
of the législature where such intention can be discemed. Sheriffs 
and deputy sheriffs in Oregon are the executive offleers of the courts 
of that state, and are clothed with i)Ower to serve and exécute 
ail process of the courts therein. Hill's Code, §§ 993, 999. The 
marshal and his deputies hère are the executive offleers of the courts 
of this district, and it manifestly would defeat the intention of 
congress, in creating a jurisprudence hère, to hold that, in addition 
to the powers conferred upon them by the gênerai acts of congress, 
the marshal and his deputies did not take, by virtue of the organic 
act, the powers of sheriffs and their deputies under the laws of Ore- 
gon. Aside from this, the effect of the provisions of the organic 
act, in establishing said laws for the government of this district, 
is to make those laws fédéral législation. It is the same, in effect, 
as if congress had incorporated bodily into the act of May 17, 1884, 
the laws then in force in the state of Oregon, and in that manner 
made them the laws governing this district. Instead of setting 
them ont in full in the act, congress déclares them to be the law 
of this territory, so far as they can be applied, and do not conflict 
with other législation of congress. They thereby become the laws 
of the United States, or fédéral législation. It will be noted that 
the paragraph of section 6 above referred to provides that the dep- 
uty marshals in this district shall hâve the powers and discharge 
the duties of United States deputy marshals, and those of consta- 
bles under the laws of Oregon. The grant of the powers of con- 
stables is simply in addition to those of deputy marshals. Sec- 
tion 788, Eev. St. U. S., provides that "the marshals and their depu- 
ties shall hâve, in each state, the same nowers, in executing the 
laws of the United States, as sheriffs and their deputies in such 
state may hâve, by law, in executing the laws thereof ." The laws 
of Oregon in force May 17, 1884, having become, by virtue of the 
organic act, the laws of the United States, the marshal and his depu- 
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tîes, in execriting such laws in Alaska, are clothed by section 788, 
Kev. St., with ail the powers possessed by sheriffs and deputy sher- 
iffs of Oregon. It tlierefore follows tbat the marshal and bis dep- 
uties may serve and exécute any process of any coure in this dis- 
trict. 

The rule that the superior officer is liable for acts of his deputy 
done under color of his office is toc well settled to need discussion, 

The démarrer is overruled. 



BLAIR et al. v. CITY OF WACO. 

(Circuit Court of Appeals, Fifth Circuit. June 9, 1898.) 

No. 476. 

MuNiciPAi. Corporations — Délégation op Powers— Salk op Bonds. 

Where a charter commlts to the clty council, by name, the entlre con- 
trol of the city's finances, wlth power to issue and sell bonds, the council 
cannot delegate to the mayor authority to sell such bonds at liis discrétion 
as to prlce. Pardee, Circuit Judge, dissentlng. 

In Érror to the Circuit Court of the United States for the Northern 
District of Texas. 

This was an action at law by Jobn I, Blalr and others, constltutlng the 
flrm of Blalr & Co., agatnst the clty of Waco, Tex., to recover damages for 
the f allure of the clty to conaply with a contract for the sale and delivery 
to plaintifCs of certain bonds of the clty. The contract of sale was made 
In behalf of the clty by the mayor, acting under alleged authority of a reso- 
lution of the clty councU whlch flxed no limitation as to the prlce to be re- 
ceived. The main question in the case was whether the clty council had 
authority to thus delegate to the mayor such unrestricted power of sale. 
The proTlsions of the city charter cited for the défendant ta error as bear- 
iiig upon the question were as follows: 

"Art 4. The mimlcipal government of the city shall conslst of a clty coun- 
cil, composed of the mayor and two aldermen from each ward, a majorlty of 
whom shall constltute a quorum for the transaction of business, except at 
called meetings for the imposition of taxes, when two-thlrds of a full board 
shall be required, unless herein otherwise specifled." 

"Art. 122. The clty council shall bave the management and control of the 
finances and other property, real, Personal and mixed, belonging to the cor- 
poration." 

"Art. 169. And, in furtherance of thèse objects, they shall hâve power to 
borrow money, upon the crédit of the city, and Issue coupon bonds of the 
city therefor, in such sum or sums as they may deem expédient, to bear In- 
terest not exceeding 8 per cent, per ant(um, paj^ble semiannually or annu- 
ally, at such place as may be flxed by the city ordinance: provided, that 
the aggregate amount of bonds issued by the city council shall at no time 
exceed six per cent of the value of the property within said clty subject to 
ad valorem tax: and further provided, that no money arislng from the sale 
of bonds shall ever be applied to the purchase of streets and alleys, either 
dlrectly or indirectly, nor shaE any money ever be borrowed for that purpose. 

"Art. 170. AU bonds shall specify for what purpose they are Issued, and 
shall not be invalid if sold for less than their par value; and, when any 
bonds are issued by the city, a fund shall be provided to pay the interesit, 
and create a slnklng fimd to redeem the bonds, which fund shall not be di- 
verted nor drawn upon for any other purpose, and the clty treasurer shall 
honor no draft on sald fund except to pay Interest upon or redeem the bonds 
for which It was provided; said bonds shaE be signed by the mayor, and 
countersigned by the secretary, and payable at such place and at such time 
os may be flxed by ordinance of the city council, not more than thlrty years." 
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"Are 179. And for the accomplishment of thèse purposes, and the other 
purposes speciûed In section 21 of said act, the clty of Waco may borrow 
money upon the crédit of the city, and may issue bonds therefor, registered 
or coupon, in such sums and for such amounts as may be found necessary 
or expédient; said bonds to bear interest at a rate not exceedlng eight per 
cent, per annum. 

"Art. 180. But the aggregate amount of bonds issued by the city, and out- 
standing and unpaid, shall never exceed eight per cent of the taxable values, 
as shown by the assessment rolls." 

"Art. 289. This act shall hâve the force and effect of a public act, and the 
courts shall take notice thereof in ail proceedings without further proof ." 

Geo. Clark and D. C. Bolinger, for plaintifls in error. 

The allégations of plaintiflCs' first amended original pétition, if tnie, con- 
stituted a valid and légal cause of action against défendant, in that the sale 
of municipal bonds is an administrative act, and not a législative act, as 
contended for by the défendant in error. Such bonds having been duly and 
legally Issued by action of the clty council of the city of Waco, in manner 
and form as requlred by law, the contract, therefore, for the sale of such 
bonds, was not ultra vires, but was in ail respects valid and enforceable at 
law. Charter of Waco (Act Feb. 19, 18S9); 1 Dill. Mun. Corp. (4th Ed.) §§ 
96, 192, 445, 450, 459, 492; Throop, Pub. OfC. § 551, and authorlUes cited. 

T. L. McCuUough, City Atty., and Jas. A. Harrison, for défendant 
in error. 

Where a power, by charter, is vested in the common council of a city or 
town, and the exercise of such power involves discrétion, such power must 
be exercised by the common council, and cannot be delegated to an offlcer 
of the corporation. 

In the absence of express statutory authority, a municipal corporation 
cannot delegate its législative or judicial powers, or any power involving the 
exercise of discrétion. 

Charter of Waco, arts. 4, 122, 169, 170, 179, 180, 289; 15 Am. & Bng. Bnc. 
Law, p. 1042, and authorlties there cited; Cooley, Const. Lim. (6th Ed.) p. 
248; Dlll. Mun. Corp. (4th Ed.) arts. 96, 357; Horr & B. Mun. Ord. §§ 10, 11; 
State V. Hauser, 63 Ind. 155; In re Wilson (Minn.) 19 N. W. 723; Clty 
of Chicago v. Trotter (111. Sup.) 26 N. E. 359; City of St. Louis v. Rus- 
sell (Mo. Sup.) 22 S. W. 470; City of St. Louis v. Olemens, 43 Mo. 395; Mat- 
thews V. City of Alexandria, 30 Am. Rep. 776; Birdsall v. Clark, 29 Am. 
Eep. 105; Russell v. Cage, 66 Tex. 431, 1 S. W. 270; Railway Co. v. Riordan 
(Tex. Civ. App.) 22 S. W. 519. 

Before PARDEE and McCORMICK, Circuit Judges, and SPEER, 
District Judge. 

McCORMICK, Circuit Judge. Blair & Co., the plaintilîs in error, 
brought this action against the city of Waco, the défendant in error, 
elaiming $10,000 damages for the failure on the part of the city to 
comply with its contract for the sale and delivery to the plaintiff of 
$130,000 of the city's 30 years' bonds, founding the action on the fol- 
lowing written mémorandum: 

"December ISth, 1891. 

"0. O. McCuUoch, Mayor, Waco, Texas— Dear Sir: We hâve purchased 
of you to-day $130,000.00 city of Waco, Texas, 5 % public improvement bonds, 
due July Ist, 1921, interest payable semlannually, both principal and interest 
payable in gold coin in New York City, at 92% cents for each doUar's worth 
flat, January coupon ofC, to be delivered in New York Jan. 18th, 1892, whlch 
purchase is mada subject to the bonds being legally and regularly issued; 
we to be furnished in full with aU papers authorlzing the issuance of samc. 
"Yours, truly, [Signed] Blain & Company. 

"Accepted; [Signed] C. C. McCuUoch, Mayor, Waco, Texas." 

V.7of.no.8 — 51 
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The plaintiffs allège, in substance, that C. C. McCulloch, as mayor 
of the city, was duly and legally authorized, empowered, and directed 
by the unanimous resolution of the city council to sell the bonds, with- 
out any limitation as to the price he was to receive; that the city 
was in urgent need of funds to pay its contractors engaged in con- 
structing the public improvements, to secure which the bonds were 
duly authorized to be issued; that between December 18, 1891, and 
January 18^ 1892, the bonds so appreciated as to become worth 
their par value, and they are now worth the sum of f 130,000; that, 
in fact, the bonds were duly and regularly issued, and the plaintiffs 
were prepared on January 15, 1892, to pay for the same, and stood 
ready and willing to comply with the stipulations of their contract, 
and to pay the défendant the sum of 92| cents on each doUar's 
worth of the bonds mentioned, and duly demanded delivery of the 
bonds according to the terms of the contract; that the city wholly 
refused and failed to comply with the contract, and sold the bonds 
to other parties at a higher price. The city submitted a gênerai 
demurrer to the plaintiàs' pétition, which was sustained bj'^ the 
court, and, the plaintiffs declining to amend, judgment was entered 
dismissing their action; and this is assigned as error. 

We concur in the judgment of the circuit court. Waiving any 
criticism of the terms of the alleged contract for the purchase and 
sale of the bonds, it seems clear to us that it was beyond the power 
of the city council to delegate to the mayor or to any agent the power 
to seU thèse bonds at his discrétion as to price. We hare examined 
the authorities cited by counsel for the appellants (except Throop 
on Public Officers, not accessible), and, in our opinion, they do not 
sustain his contention. It is clear to us that the city's charter 
commits to the council exclusively the control of the city's finances, 
and does not, by expressed terms or by fair implication, authorize 
the délégation to an agent of such discrétion as was attempted to 
be conferred by the resolutions relied on. The judgment of the cir- 
cuit court is afflrmed. 

PAEDEE, CJlrcuit Judge, dissents. 



TEXAS & P. EY. CO. v. ARCHIBALD. 

(Circuit Court of Appeals, Flfth Circuit. June 15, 1896.) 

No. 444. 

1. Mastbr and Servant— Negligbncb — Personal Injuries. 

A swltchman in a rallroad yard was Injured in uncoupllng cars by rea- 
son of a defect undiscovered by tilm In one of the cars. Having sued the 
Company for damages, the défendant asked the court to Instruct the jury 
that, if they found It was the custom of défendant to Inspect or repair 
cars brought, as thèse were, upon its road, to be loaded and returned, and 
if plalntiff knew this custom, or could hâve known it by the exercise of 
ordinary care, then he assumed the risk of any defects therein. The court 
gave the charge after striking out the words, "or could hâve known it by 
the exercise of ordinary care." Held, that there was no error in striking 
out thèse words. 
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3. Same— Ddty to Ixspect Cars. 

In a Personal injury case, held, that the court properly refused a request 
to instruct the jury that the duty to inspect cars coming froin other roads 
applies only when the car is to be sent out on the receiving road, and does 
not apply when the cars are switched onto the road to be loaded and then 
returned to the road from which they were received. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

This was an action by Andy Archibald against the Texas & Pacific 
Eailway Company to recover damages for personal injuries received 
by Mm while attempting to uncouple cars in the company's yard 
at Shreveport, La. In the court below plaintiff obtained a judg- 
ment for |5,000, and the défendant sued out this writ of error. The 
facts are stated in the opinion. The assignments of error were as 
f oUows : 

"(1) The défendant requested the court to charge the jury as foUows: 
'If you belleve that the défendant company had car Inspectors at Shreve- 
port, but that it was not thelr duty, under their employment, to Inspect cars 
that came from other roads onto defendant's tracks merely for the purpose 
of belng loaded and returned, and If the cars that the plaintltï was 
uncoupling when he was injured had been brought from the Ootton Belt road 
to be loaded with oil and reiturned to said road, and if the plaintiff knew, 
[or by the exercise of ordinary care could hâve known,] that it was the 
custom of the défendant company not to inspect cars that were brought 
in as they were to be returned, then plaintiff would be held to assume the 
risk of belng injured by reason of defects in said cars, and in such case 
he cannot recover.' The court gave said charge after erasing the words 
between brackets as shown above. The court erred in making said erasure, 
and not givlng said charge as reqnested, without any erasure. 

"(2) The défendant requested the court to charge the jury as follows: 'It 
appears in this case that the plaintiff was injured while uncoupling two 
cars that did not belong to défendant company, but had been brought from 
the Cotton Belt road to be loaded and returned to that road. Now, If you 
belleve it was a custom of défendant company not to inspect or repair cars 
when thus brought over to be loaded and returned, and plaintiff knew this 
custom, [or could hâve known it by the exercise of ordinary care,] then 
he assumed the risk of belng injured by any defect in said cars, and can- 
not recover.' The court gave this charge after erasing the words between 
brackets, as shown above. The court erred in making this erasure, and in 
not givlng said charge as requested, without any erasure. 

"(3) The court erred in not glving the foUowing charge, as requested by 
défendant: 'The duty to inspect cars coming from other roads applies only 
when the car is to be sent out on the receiving road, and does not apply 
when cars are switched from the road to be loaded and returned to the road 
from which they were received.' 

"(4) The court erred in refusing the foUowing charge, requested by dé- 
fendant: 'It is the duty of a rallroad company to use ordinary care in keep- 
Ing the cars which their employés are called on to handle in repair, so as 
not to expose their employés to unnecessary danger; and this duty exlsts 
to use ordinary care to inspect cars that come from other roads to be 
hauled over their road. What is ordinary care is always measured by the 
facts and clrcumstanees of the particular case, and ordinary care means 
more care in one case than in another. The amount of care and caution to 
inspect cars coming from other roads, to be merely loaded and returned to 
the other road, Is not so great as when the car is to be sent out on the road 
of défendant, beeause, in the flrst place, the car is to be handled only by 
swjtchmen, who hâve a much better opportunity to observe any defect, and 
protect themselves, than the trainmen do when a car is placed in a train 
and sent out on the road. Now, if the défendant used ordinarv care to dis- 
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pover and repalr defeets in the car In question, under the circumstances in 
This case, then défendant Is not liable.' 

"(5) The court erred In refusing the foUowing charge, requested by the 
défendant: 'That, In the absence of any évidence on the point, it would be 
presumed, from the circumstances of this case, that the plalntifC linew the 
custom of the défendant not to inspect cars In Shreveport yard that were 
switched from other yards to be loaded and returned to the road from which 
they came.' " 

T. J. Freeman and P. H. Prendergast, for plaintiflf in error. 

(a) When a servant enters into the employment of another, he assumes 
ail the risks ordinarily incident to the business. He is presumed to hâve 
eontraeted in référence to ail the hazards and risks ordinarily Incident to 
the employment. Consequently he cannot recover for injuries resulting to 
him therefrom. 

(b) The servant takes the risli of the master's mode of conductlng bis 
business, though a safer one might be followed, if the servant duly knows, 
or could by the exercise of ordinary care hâve known, the risk, and contin- 
ues to work. 

(c) There are risks and dangers incident to most employments, those risks 
the parties hâve in view when engagements for services are made, and in 
considération of whlch the rate of compensation is fixed. In ail engage- 
ments of this character the servant assumes those risks that are Incident 
to the service, and, as between himself and the master, he is supposed to 
hâve eontraeted on those terms; and if an Injury is sustalned by the serv- 
ant in that service, it Is regarded as an accident, and the misfortune must 
rest on hlm. 

"Wood, Mast. & Serv. (2d Ed.) § 326; 3 Wood, R. E. p. 1452, § 370; 14 Am. 
& Bng. Hnc. Law, bottom page 843, § 23, under head of "Master and Serv- 
ant"; also, bottom page 845, under subhead "Master's Business Methods"; 
Eailway Co. t. MInnick, 6 C. C. A. 387, 57 Fed. 362, 308; Tuttle v. Rallway 
Co., 122 TJ. S. 189, 7 Sup. Ct. 1166; Randall v. Rallway Co., 109 U. S. 478, 3 
Sup. Ct. 322; Rallway Co. v. Conrad, 62 Tex. 627; Woodworth v. Rallway 
Co., 18 Fed. 282; Railway Co. v, Somers, 71 Tex. 700, 9 S. W. 741; Green 
V. Cross, 79 Tex. 130, 15 S. W. 220; Naylor v. Railway Co. (Wis.) 11 N. W. 
24; Wonder v. Rallway Co., 32 Md. 411; Crllly v. Railway Co. (La.; Jan. 4, 
1892) 10 South. 400; Kohn v. McNulta, 147 U. S. 238, 13 Sup. Ct. 298. 

J. Henry Shepherd and James Turner, for défendant in error, con- 
tended: 

(1) Text wrlters and ail the courts of the Union hâve consecrated the 
humane doctrine that It is the duty of the master to furnish his servants 
wlth tools and appliances reasonably safe for the purpose for whlch they 
are Intended. Whart. Neg. §§ 209, 211; Ror. R. R. p. 1211; Cooley, Torts, 
561; Hough V. Rallway Co., 100 U. S. 215; Loughlln v. State, 105 N. Y. 159, 
11 N. E. 371; Wright v. Railway Co., 25 N. Y. 565. 

(2) The duty to furnish safe cars cannot be delegated, but It Is an absolute 
duty, required of the master, which he cannot avoid, Ford v. Railway Co., 
110 Mass. 240, 260; Corcoran v. Holbrook, 59 N. Y. 517; Rallway Co. v. 
McElyea, 71 Tex. 386, 9 S. W. 313, In point; RaUway Co. v. Snyder, 152 XJ. 
S. 684, 14 Sup. Ct. 756. 

(3) A railway company Is liable for any Injury to Its servants from having 
required them to work with unsafe cars, and it is négligence, as a matter 
of law, for a company to place unsafe cars on its road when an inspection 
would hâve shown the danger. Eddy v. Prentice (Tex. Clv. App.) 27 S. W. 
1063, In point. 

Duty of Inspection. 

(4) "Due care requlres him [the master], especially in the use of danger- 
ous appliances, elther himself or by some other seleeted for that purpose, to 
Inspect and look after the condition of such appliances and see that they 
are kept in repalr. This duty, when the character of the business is such 
as to reqdlre It, Is Imperative, and must be continuously and positively per- 
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formed." Balley, Mast. Liab. p. 101; Railroad Co. v. Herbert, 116 U. S. 
652, 6 Sup. et. 590, In point. 

(5) A railroad eompany Is under a légal duty not to expose its employés to 
dangers arislng from such defects in foreign cars as may be discovered by 
reasonable inspection before sneh cars are admitted into its train. Bailroad 
Co. V. Mackey, 15Î U. S. 73, 15 Sup. Ot. 491; Hough v. Eailway Co., supra; 
lîailroad Co. v. Herbert, 116 U. g. 642. 6 Sup. Ct. 590; Gottlieb v. Eailroad 
Co., 100 N. y. 462, 3 N. E. 344; Eailway Go. v. Crenshaw, 71 Tex. 340, 9 S. 
W. 262. 

Before McCORMICK, Circuit Judge, and BOABMAN and SPEEE, 
District Judges, 

BOARMAN, District Judge. On 29t]i day of January, 1894, Andy 
Archibald, défendant in eipor, while lie was in the employment of 
said railway eompany, the plaintiff in errer, as a switcliman in tlie 
said company's yards at Shreveport, La., had his arm maslied, and in 
conséquence of such injury he lost his arm. The défendant in error 
instituted his suit to recover damages against the plaintiff in error 
in the state district court of Harrison county, Tex. The cause was 
removed to and tried in the United States circuit court for the 
eastern district of Texas. The défendant in error recovered ]'udg- 
ment against said railway eompany for $5,000, from which said 
judgment the said railway eompany prosecutes the writ of error. 

Plaintifl's pétition allèges that on or about the 20th day of Janu- 
ary, 1894, he was in the employment of the said Texas & Pacific Eail- 
way Company, as a switchman in its yards at Shreveport, La., under 
the immédiate orders of the yardmaster of said défendant, one How- 
ell, and was on that day performing his duties in the said yard, 
working under the orders of the yardmaster, Howell. He shows 
that Howell had control of plaintiff and ail switchmen in said yard, 
and they were by the rules of the service bound to obey orders of 
Howell. He shows that said eompany also keeps at Shreveport an 
offlcer called the "car inspecter," whose duty it is to inspect aU cars 
that come into said yard, whether they corne in over the defendant's 
railway, or some other Connecting road, as soon as the cars come into 
the yard, and to mark such cars as may be out of fix in any of their 
appliances, so that the trainmen or switchmen may know, at the time 
they come to handle the car, whether it is safe or unsafe to handle, 
and, for the purpose of advising the trainman or switchman of their 
condition, w rites on both sides of the car with chalk the letters 
"B. O.," which means that the car is in bad order, but on cars that 
are safe to handle he writes nothing at ail, and by thèse marks the 
train and switch men know that a car i s in or out of fix when they 
come to handle it; that there is at Shreveport a cotton seed oil mil], 
and on this track cars to be loaded or unloaded at the oil miU are 
placed, and, when ready, they are moved from the oil mill track out 
upon the main yard track; that on January 20, 1894, three cars were 
puUed out from the oil mill track on to the main yard track, and 
plaintiff was ordered by Yardmaster Howell to uncouple two of thèse 
cars, both being oil tank cars belonging to the American Cotton Seed 
Oil Company, and marked A. 0. O. and Nos. 351 and 383, and both 
provided with patent pin pidlers, which are attached to the end of 
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the cars, having a lever by means of which. the coupling pin can be 
drawn from or inserted in the drawhead witliout the switchman 
being required to go in between the cars, as he has to do with cars 
not provided with pin puUers, which also makes it more difficult to 
pull out the pins when for any cause the pin pullers are out of fix. 

He shows that, when he went to pull the pin, he found that the 
pin pullers on both cars were out of fix, and could not be worked, 
and that, in order to obey the orders of the yardmaster, he was com- 
pelled to reach over the castings that formed a part of the pin puUer, 
in order to reach and pull the pin with his hand, after the usual 
fashion of doing that kind of work; the castings on each side of the 
drawhead making it somewhat more difiicult to reach and pull the 
pin than in cars that were without such appliances. He shows that, 
while he was pulling the pin, and while the cars were moving slowly, 
as is usual and customary in coupling cars, he was struck on the leg 
by an iron rod from the rear car, and which fastened the brake 
beam to the brake staff, and which had come loose from its fasten- 
ings; that this iron rod had on the end a chain about 12 inches long, 
and was by the motion of the car pushed out in front of the car about 
3 feet, into the space between the two cars and about 6 inches from 
the ground; that, as he was pulling the pin, this rod struck his leg, 
and was liable to trip him up, and, in attempting to avoid being 
thrown down by the rod, his arm was caught between the castings 
on the drawhead, crushing the bones at, above, and below the elbow 
joint of his right arm, and injuring same to such an extent that ampu- 
tation of the right arm became necessary to save his life; that he 
did not know that the cars were out of condition until he went to 
uncouple them, when he discovered that the pin pullers of both cars 
were out of order, and that, as he would hâve to uncouple them as if 
they had no pin pullers, by going between the cars and pulling the 
pin with his hands, and as he did not know of the iron rod being 
loosened from the brake beam until it struck him on the leg, and 
until the loose chain and hook on the protruding end were about to 
trip him up; that he could not obey the order of the yardmaster to 
uncouple the cars wthout doing just as he did, by pulling the pin 
with hia hands, which is the usual and customary way of uncoupling 
cars, and practically without any danger. But he shows that the 
loose rod, protruding from the rear car, and striking against his feet, 
greatly enhanced the danger, because it was liable to trip him, or the 
loose chain and hook were liable to catch his foot and leg, and throw 
him down between the cars, and in endeavoring to avoid the danger 
from the loose rod and chain Ms arm was caiight, as before charged, 
and crushed. He shows: That thèse cars had been in the yard for 
over a day, and there was no mark of any kind on either to indicate 
that they were not in perfect order, and he did not know or believe 
that he was incurring more than ordinary danger of the service in 
obeying the order of his supefior in uncoupling said cars, and while 
hé did see the pin pullers on both cars were out of fix and could not 
be worked, yet the danger of uncoupling without them was not 
greater than is usual in uncoupling cars not provided with pin 
pullers. Not one car in flfty in use are provided with pin pullers, 
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but are coupled and uncoupled by hand. That bis injurj was not 
caused by tbe pin puUers being ont of fis, but was caused by tbe 
loose rod striking against bis feet, and to avoid being tbrown down 
be was forced to turn bis attention to tbe rod, and in endeavoring to 
aroid tbat danger bis arm was caugbt between tbe castings on tbe 
drawbead and crusbed as aforesaid. Tbat be was not at fault, and 
was injnred by tbe gross négligence of tbe défendant in failing to in- 
spect and repair its said cars, and in failing to fasten tbe rod to tbe 
brake, and in failing to notify tbe plaintiiï tbat said rod was loose 
from its fastenings, and liable to trip and tbrow bim down wbile be 
was uneoupling said cars. Tbat tbe bones of bis arm above and 
below tbe elbow were crusbed to pièces, and tbe Joint was masbed 
until tbe crusbed bones protruded tbrougb tbe flesb and skin, and 
tbe arm bad to be amputated above tbe elbow to save tbe life of peti- 
tioner, and tbat in conséquence be bas been deprived of tbe use of 
bis rigbt arm. Tbat at tbe time of bis injury be was 23 years of âge, 
and was bealtby, strong, and active, and able to do any amount of 
hard work. Tbat be bad been working as a brakeman and switcb- 
man on raUroads for 4 or 5 years, and bad adopted tbat business as 
a means of livelibood. That be was earning at tbe time be was burt 
about |75 per montb, and bis prospects were good for mucb larger 
wages as be grew older and bad more expérience in tbe bui^iness in 
wbicb be was engagea, but tbat tbe loss of bis rigbt arm totally 
prevents bim from foUowing tbe business in wbicb be was engaged, 
and also from following any otber business. Tbat be is not an edu- 
cated man, and cannot earn anytbing except by manual labor. 

Tbe plaintiff in error flled in tbe state court a gênerai déniai, and, 
in answering f urtber, alleged tbat, if tbere were any of tbe defects 
complained of in plaintifE's pétition, tbe same were known to bim, 
and tbat be assumed tbe risk tbereof. 

Tbe transcript sbows, in aid of tbe bill of exception, ail tbe évi- 
dence administered by eitber side to tbe jury. Tbere seems to bave 
been but little, if any, conflict in tbe testimony upon tbe material 
issues of fact, and tbe verdict of tbe jury and tbe judgment tbereon 
seem to be fuUy sustained by tbe évidence. 

Tbe errors assigned are to tbe cbarge of tbe court. Tbey relate 
to tbe cbarges given as well as to tbe charges tendered by tbe counsel 
for plaintiff in error and refused by tbe court. We bave carefully 
examined tbe several assignments of error filed by plaintiff in error, 
togetber witb tbe évidence sbown in tbe transcript, in tbe ligbt of 
tbe autborities cited in counsel's briefs, and we find no errors alleged 
in any of tbe several assignments sufflcient to warrant us in revers- 
ing tbe judgment of tbe circuit court. Tberefore, tbe same is af- 
firmed. 
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BIDGELY et al. v. FIRST NAT. BANH, 

(Circuit Court, D. Wyoming. July 21, l89a) 

L Chattei. Mortgagb bt Firm— Validitt. 

An instrument whicli on Its face purports to be a mortgage of Per- 
sonal property by a firm, but Is invalid as sucli because not executed by 
ail the members of the flrm, as required by the Wyoming act of 1890, 
Is not effective in any way, either as conyeying the entire interest of tbe 
firm in the partnershlp property or of the individual members who hâve 
slgned It 

Si Bamb— Katipication. 

Nor can the instrument be ratlfled by the partner whose name was 
omitted. 

8. SamB— RiOHT TO Attack. 

A purchaser from the mortgagor may attack a mortgage as void be- 
cause not properly executed. 

This was a case brought by the plaintiffs against the défendant 
to recover the sum of $14,000, by reason of the alleged conTersion 
by the défendant of some cattle belonging to the flrm of Montgom- 
ery, Swan & Oo., a co-partnership, upon which the plaintiffs, at the 
time of the alleged conversion, held a chattei mortgage. Some time 
In the year 1891, two members of the firm of Montgomery, Swan & 
Co. executed a chattei mortgage upon ail of the cattle ownéd by the 
co-partnership, to secure a flrm indebtedness to the plaintiffs of 
Ç60,000. The members of the flrm signing the instrument were 
Montgomery and Brinkerhoff. The third member of the firm, Thomas 
J. Swan, did not sign the mortgage, but subsequently attempted to 
ratify its exécution. At the time the mortgage to the plaintiffs 
was executed by Montgomery and Brinkerhoff, the firm of Mont- 
gomery, Swan & Co. was indebted to the défendant bank in the 
sum of about f 13,000, and the bank induced the firm to turn over 
to it a sufScient number of the cattle covered by the mortgage to 
eatisfy its claim against the flrm. The plaintiffs thereupon brought 
this suit to recover the proceeds of the sales of the cattle sold by 
the bank. 

Burk & Fowler, for plaintiffs. 

Lacey & Van Devanter, for défendant. 

HALLETT, District Judge (orally). The statute of this state re- 
lating to chattei mortgages was enacted in 1890. A long time 
prior to that there had been a conflict of opinion in the courts of 
the conntry at large as to the making of chattei mortgages by 
co-partnerships; what would be necessary to a valid mortgage; 
whether ail the members of the co-partnership should sign the in- 
strument. In some courts it was held that it was necessary ail 
should sign. In other courts it was held that only those who were 
présent when the mortgage was made should sign. In some courts 
It was held that a mortgage might be signed by one or more, with 
the assent of ail. In other courts one or more might sign even 
when the others were présent and objecting to the making of the 
mortgage. It is clear that, in view of the conflict of authority, 
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the législative assembly of this state deemed ît wise to déclare a 
rule in clear and explicit terms; and the language wkicli they used 
in section 2 is full and clear in every sensé. They déclare that each 
and every member of the co-partnersUp shall exécute and acknowl- 
edge the mortgage or other instrument of that character for and on 
behalf of the copartnership. And, as if this was not enough, they 
then state in a proviso that a co-partnership name as mortgagee 
may be used without enumerating the members thereof. And, as if 
this was not enough, they déclare in section 4 that, although the 
mortgage might be taken by the co-partnership in its co-partnership 
name, it could only be released, satisfled, and discharged, or assign- 
ed, transferred, and set over, by ail the members of the co-partner- 
ship; that is to say, although the mortgage could be taken in the 
co-partnership name, when it came to the matter of assignment, and 
to the matter of releasing it, discharging it, ail members must join 
in that act. This is the provision about which there is no room 
for discussion. There can be no valid mortgage of co-partnership 
property except by an instrument which shall be executed by ail 
members of the co-partnership. I do not agrée with counsel that 
an instrument executed by part of the members of the co-partner- 
ship may be a mortgage of the interest of those members in the co- 
partnership property. In order to hâve a mortgage of that charac- 
ter, it would be necessary that the instrument on its face should 
purporjt to be a mortgage of the interests of the co-partners signing 
it. A mortgage which on its face is made to be a mortgage of the 
entire partnership property, and is signed by some of the members 
of the partnership, but not ail, is, in my judgment, under this stat- 
ute, a void instrument, of no force and eflect, either of the partner- 
ship property, or the interest of the persons signing it in the part- 
nership property. Sections 5, 6, 7, and 10 of this act provide for 
flling for record a mortgage executed under the act, and the eiïect 
of the mortgage which shall not be put on record or filed. A mort- 
gage which is made according to the terms of the act, and is not 
put on record, is declared to hâve force and effect as to ail persons 
aequiring interest in the property with notice of its existence. 
When they hâve not such notice, it shall not be effectuai as to them. 
In other words, being recorded according to the provisions of the 
law, the mortgage is effectuai as to ail persons. If not so recorded, 
it is effectuai only as to those who bave notice of it. Thèse sections 
apply only to those mortgages which are made according to the pre- 
ceding sections of the law. If a mortgage be not so made and ac- 
knowledged as required in the law, then it cannot hâve effect in any 
way. That I understand to be according to the current of authority. 
There may be some différence in the courts of the several states 
whether some one of the requirements of the statute may not be omit- 
ted, and still the instrumt nt be valid against persons having notice ôf 
it. The courts of Illinois and Colorado are to the point that ail re- 
quirements of the statute iruist be observed in order to affect a per- 
son having notice of Ihe instrument. But there are substantial mat- 
ters which I think ail courts agrée must be in the instrument; must be 
observed in its préparation and exécution, in order to make a mort- 
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gage for aijy purpose; as, for illustration, in this act (flrst section), 
no instrument ' shall operate as a chattel mortgage unless it shall 
State distinctly upon its face that it is intended for security, and shall 
also stal. the amount for whicli said instrument is executed. I sup- 
pose under this act no instrument could be regarded as a mortgage if 
it should omit such matters of substance; and so as to the other pro- 
visions. 

In view of ail that bas taken place with respect to mortgages 
made by co-partnerships before the passage of this act, the omission 
of the signature of any one of the partners from the instrument 
makes it one which cannot at ail be regarded as valid under the act; 
and this explains very fully ail that needs to be said upon the ques- 
tion of ratification. There can be no ratification of such an instru- 
ment as this, because it was not valid in the beginning. The gen- 
tleman whose name was çmitted from the instrument (Mr. Swan) 
might hâve completed it at any time by putting his signature to it. 
He never could ratify it in any way whatever until his signature 
should be put to it. If his name had been signed by one not au- 
thorized at the time the mortgage was made, he might afterwards 
hâve ratified the signature, so as to make it his in the beginning, 
and in that instance there would hâve been a ratification. In the 
form in which the instrument appears at this time, it was, in my 
judgment, incapable of ratification by him, because his signature 
was not attached, and a paper afterwards executed by him cannot 
be regarded as a ratification. 

. As to what was said by counsel as to the position of a creditor 
in attacking a chattel mortgage, to the effect that one must hâve pro- 
cess, and must appear in the attitude of a creditor, I think that ap- 
plies to the case of a mortgage which may be recognized as such. 
Where it is alleged that the mortgage was fraudulently made, and it 
appears upon its face to be a valid mortgage, the one who attacks it 
must be «. creditor. If he be a purchaser, he cannot attack it, be- 
cause in that case, there being a mortgage which is valid on its face, 
he stands in the shoes of the vendor. The case cited in 120 U. S. 
556, 7 Sup. et. 679 (Bank v. Bâtes), and several other cases, are of 
this class. 

I do not think it necessary to quote the authorities cited by coun- 
sel. I believe I hâve examined nearly ail of them. The subject 
is very clear in my mind as I hâve expressed it. I do not regard 
this mortgage as a valid instrument under the statute for the want 
of the signature of Mr. Swan. I think it was never a mortgage 
of the co-partnership property, and that it did not convey to the 
plaintiffs any interest whatever in the co-partnership property. 
I theref ore think it my duty to exclude it from the testimony. It 
follows that there must be an instruction to the jury to find for the 
défendant, and upon that counsel can take a bill of exceptions. 
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BALTIMORE & O. R. CO. v. ANDERSON. 

(Circuit Court of Appeals, Sixtli Circuit. July 8, 1896.) 

No. 410. 

Pboximatb Cause— Railboad Crossing— Defbctite Gatb. 

A defeet in a gâte at a railroad crossing is not ttie proxlmate cause of 
an injury received by one wlio, after passing by tlie gâte, sees a train 
approaching, but tries to cross tlie tracli, and gets liis foot caught, and ia 
consequently injured by tlie train. 

Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio. 

J. H. Collins, for plaintifE in error. 
G. M. Skiles, for défendant in error. 

Before TAFT and LUETON, Circuit Judges, and HAMMOND, J. 

TAFT, Circuit Judge. The action below was brought by A. H. 
Anderson, an infant, suing by his next friend, D. S. Anderson, 
against the Baltimore & Ohio Kailroad Company, to recover dam- 
ages for a Personal injury caused, as it is alleged, i)y the négligence 
of that Company. The plaintifE was a newsboy in the village of North 
Baltimore, Wood county, Ohio. He was 12 years of âge, and was 
admitted to be a bright boy. The Une of the défendant company 
passes through this village, and the plaintifE was in the habit of 
selling newspapers in and about its passenger station. The main 
Street of the village crosses the railway track at right angles, a 
few feet away from the station. Gates, as required by law, are 
placed on each side of the railway crossing, to be lowered on the 
approach of trains. An arm of the gâte extended across the side- 
walk, but this arm was partly broken ofl. The averment of the 
pétition with référence to this was as f ollows : 

"Plaintllï avers that at said time and place (that is,. of the accident) said 
défendant negligently and carelessly permitted and allowed gâtes (to guard 
said crossing) to be used, whlch were détective in this, to wit: That the 
arms or portion of said gat.es intended to extend across the sidewalks were 
broken ofC to such an extent that they did not extend more than halfway 
across said sidewalks, ail of which said défendant well knew, or could hâve 
known, had It exercised a reasonable amount of care and caution in the 
premises. • • » PlaiJtiff says that said injuries were caused solely by 
and through the carelessness, négligence, and default of said défendant as 
heretofore described. and without any fault or négligence of his." 

Upon the statement of the plaintiff it appeared that the accident 
was caused in this wise: He had crossed the railway from the 
station, to get some newspapers at the post ofSce, and was return- 
ing with them. He passed under or by the gâte, and had corne 
within seven or eight feet of the railway track, when he looked up 
the track towards the station, and saw a freight train slowly com- 
ing towards the crossing. He passed diagonally across the street 
and over the track at the middle of the street. As he stepped over 
the track, his foot, encased in a new shoe, was caught in a hole in 
the boards which were laid between the tracks to permit the pas- 
sage of vehicles over them. He struggled to release his foot by 
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gettîng it out of the shoe, but was unable to do so before the train 
ran him down and eut off bis foot, so injuring Mm tbat he had to 
suffer two amputations of his leg. There were many other charges 
of négligence than the one before alluded to, but, as the charge of the 
court in every other respect was proper, except that to which we are 
now about to refer, it is not necessary more fully to describe the 
course which the trial took. The court said, after stating the 
several acts of négligence: 

"My flrst impression was that I would say to you that tlie cliarge of nég- 
ligence, so far as related to tlie gâtes, was not material. Tlie gâtes were 
nierely intended as a warning to people to keep them from approacliing 
the railroad traclt during the tlme they were down. But, in view of the 
décision in Hayes v. Railway Co., 111 U. S. 228, 4 Sup. Ct. 369, it is perhaps 
wlser that I should say to you that, if you flnd from the évidence in thls 
case that thls boy would hâve been stopped and prevented from going on 
that track if this arm had been on the gâte, as the statute provided, and as 
it was originally intended that it should be, so as to prove a barrier to him, 
then it was négligence in the défendant in not having that arm there. But 
if you find from the évidence that he would hâve passed by the gâte at any 
rate, and that he afterwards had notice of the approach of the train, as 
he himself says, then this defect in the gateway would not De so material. 
ïou may still look at it, however, and détermine whether or not, in your 
judgment, the accident would not hâve happened If that arm had extended 
clear aeross the sidewalk." 

The effect of this charge, in our opinion, was to say to the jury 
that, although the plaintiff knew that the train was approaching, 
and saw it after he had passed the gâte, nevertheless, if he would 
not hâve passed the gâte had it extended entirely aeross the side- 
walk, they might return a verdict for the plaintiff on the ground 
of the failure of the railroad company to repair the gâte. This part 
of the charge was duly excepted to, and the foUowing charge upon 
the subject was requested by défendant, and refused: 

"The évidence as to the fact that a pièce of the arm of the north gâte 
which crossed the sidewalk was broken off or eut ofl is not sufflclent to 
support a verdict upon the ground averred in the pétition, and that part 
of the case attempted to be made in the pétition is not to be considered 
by the jury as a ground of recovery." 

In our opinion, the défendant was entitled to the charge as re- 
quested, and the charge as given by the court left open to the jury's 
considération a charge of négligence in the pétition which there 
was no évidence to sustain. It is manif est that a défendant cannot 
be held liable for négligence which does not cause the accident, and 
if, as was admitted by the plaintiff himself, and conceded through- 
out the case, the plaintiff saw the train coming after he had passed 
the gâte, and before he reached the track, then we do not think 
there was any connection between the failure to hâve the gâte in 
proper condition and the accident which subsequently occurred. 
The gâte was solely for the purpose of warning people in an em- 
phatic way of the approach of the train. It was not the intention 
of the law that it should operate as a wall or fence to keep the 
public or cattle off the track. The case referred to by the learned 
judge in support of his charge is that of Hayes v. Railroad Co., 111 
U. S. 228, 4 Sup. Ct. 369. In that case the railroad company had 
been required in running through a city park on the lake shore to 
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provide suitable walls, fences, or other sufflcient works to prevent 
animais from straying upon or obstructing its tracks, and to secure 
persons and property from danger; said structure to be of suitable 
material and sightly appearance, and of sueb heigbt as tbe common 
council may direct. The ground was a public park, and a play- 
ground for children, and free to ail as a place of resort. A deaf and 
dumb boy eight or nine years of âge had strayed onto the track, 
and was run over, and it was beld tbat the question whether tbe 
absence of the fence caused the accident was a question for the 
jury, and that the court was in error in directing a verdict for the 
défendant. Mr. Justice Matthews, in delivering the opinion of the 
court, said: 

"It is further argued that the direction of the court bolow was right, be- 
cause the want of a fence could not reasonably be alleged as the cause of 
the injury. In the sensé of an eflicient cause, causa causans, this is, no 
doubt, strictly true; but that is not the sensé in which the law uses the 
term in this connection. The question is, was it causa sine qua non,— a 
cause which, if it had not existed, the injury would not hâve taken place,— 
an occasional cause? and that is a question of fact, unless the casual con- 
nection is evidently not proximate." 

In our opinion, the circumstances of this case and the admission 
of plaintiiï show plainly that the casual connection of the defect 
in the gâte and the accident, as it did occur, was not proximate. 
The purposes of the gâte in this case and the required fence or wall 
In the cases cited were entirely différent. When the gâte hère gave 
notice to passers-by of the approach of the train, it served the purpose 
of the statute. We cannot say that this error was not prejudicial to 
the défendant, even though the évidence discloses other grounds upon 
which the jury might well hâve found a verdict for the plaintiff 
against the défendant. We are obliged, therefore, to reverse the 
judgment, with directions to order a new trial. 



MERRITT et al. v. AMERICAN STEEL-BARGE CO. 

(Circuit Court of Appeals, Eighth Circuit. June 15, 1896.) 

No. 741. 

CONSTITDTIONAI. QUESTION— JODGMENT 01' SiSTER StATB. 

An issue as to whether due force and effect has been given to a judg- 
ment or decree of anothei- state does not involve the construction or ap- 
plication of Oonst. V. S. art. 4, § 1, requiring "full faith and crédit" to 
be given in each state to the public acts, records, and judicial proceed- 
ings of every other state, but rather Involves the interprétation of Acts 
Oong. May 26, 1790, and March 27, 1804, declaring, in substance, that the 
"fuli faith and crédit" mentioned in the constitution should consist in 
giving to a foreign judgment such faith and crédit as It had in the courts 
of the state from which it was taken; and hence the circuit court of 
appeals has jurisdiction. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 



814 75 FEDERAL REPORTER. 

Frank B. Kellogg and James H. Hoyt (C. K. Davis and 0. A. Sev- 
erance were with. them on the brief), for th.e motion. 
A. A. Harris and Henry E. Harris, opposed. 

Before CALDWELL and THAYER, Circuit Judges. 

THAYEE, Circuit Judge. This is a motion to dismiss the writ 
of error upon the alleged ground that the détermination of the case 
"involves the construction or application of the constitution of the 
United States," and that the case is not within the appellate juris- 
diction of this court. The question presented by the motion is 
novel and important. It arises in this wise: The suit was brought 
in the circuit court of the United States for the district of Minne- 
sota, by Alfred Merritt and Leonidas Merritt, the plaintiffs in error, 
against the American Steel-Barge Company, the défendant in error, 
to recover damages in the sum of $500,000, for the alleged wrongful 
conversion by the défendant company of 11,331 shares of stock in 
the Lake Superior Consolidated Iron Mines, which is a corporation 
organized under the laws of the state of New Jersey. The défend- 
ant company pleaded in bar to said action a judgment or decree said 
to hâve been rendered by the suprême court of the city and county 
of New York, on October 1, 1894, in a certain suit wherein the said 
American Steel-Barge Company was the plaintiff, and the said Al- 
fred and Leonidas Merritt were the défendants. The plea alleged, 
in substance, that the American Steel-Barge Company had held the 
aforesaid 11,331 shares of stock in the Lake Superior Consolidated 
Iron Mines in pledge to secure the payment of certain notes that 
had been executed and delivered by the said Alfred Merritt and 
Leonidas Merritt; that the aforesaid suit was brought by the barge 
company in said suprême court of New York for the purpose of 
foreclosing its alleged lien upon said stock, and securing a sale 
thereof to liquidate the amount due on the notes, for which the 
stock was held in pledge; that the shares of stock in question were 
within and subject to the jurisdiction of said suprême court of New 
York when said suit was instituted, and while the same wàs pend- 
ing; that due notice was given to said Alfred and Leonidas Merritt 
of the pendency of said suit; that, after due proceedings had there- 
in, a decree was lawfully rendered, foreclosing the barge company's 
lien upon said stock, and directing a sale thereof for the satisfaction 
and payment of the aforesaid notes; and that the judgment or de- 
cree so as aforesaid rendered was a f ull and complète bar to the al- 
leged cause of action stated in the plaintifiEs' complaint. On the 
trial below, the circuit court found and adjodged that "the proceed- 
ings and judgment of the suprême court of the city, county, and 
state of New York state facts which constitute a complète bar to 
this action, which facts were not replied to or denied by the plain- 
tiffs"; whereupon it was ordered that a judgment be entered in fa- 
vor of the défendant, the American Steel-Barge Company, and 
against the plaintiffs. The case was brought to this court by the 
plaintiffs below, to obtain a reversai of that judgment. 

It is insisted in behalf of the barge company that, inasmuch as the 
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sole question to be determined on the présent appeal is whethèr the 
circuit court gave such force and efEect to the judgment of the su- 
prême court of New York as it was its duty to give, the controversy 
is one which involves the construction or application of section 1, 
art. 4, of the fédéral constitution, and that this court is without 
power to deal with it. The point so made is doubtless well talien 
if it be true, as contended, that the décision of the case does in fact 
iuYolve an interprétation or application of any clause of the consti- 
tution. We hâve several times held, in accordance with the plain 
language of the statute creating this court, that its jurisdiction does 
not extend to the décision of a controlling constitutional question 
which is fairly embodied in the record of a case, and is urged in good 
faith. Railwav Co. v. Evans, 19 U. S. App. 233, 7 C. G. A. 290, and 
58 Fed. 433 ; Hastings v. Ames, 15 0. C. A. 628, 68 Fed. 726, and cases 
there cited; 26 Stat. 826, c. 517, § 5. But the important inquiry 
in the case now in hand is whether it involves the construction of 
the constitution, or whether it merely requires us to construe and 
apply the act of congress passed on May 26, 1790, as amended by the 
act of March 27, 1804 (1 Stat. 122, c. 11; 2 Stat. 299, c. 56, § 2, now 
Eev. St. § 905), which was passed in pursuance of the power con- 
ferred by the last clause of section 1, art. 4, of the constitution. 
This court clearly has jurisdiction to hear and décide controversies 
which involve the construction of acts of congress. Therefore, if, 
upon a true view of the présent controversy, we are only called upou 
to interpret and apply the aforesaid act of congress, the case at 
bar f ails within our jurisdiction, and the motion to dismiss the writ 
of error should be denied. 

Turning, then, to a considération of the question last suggested, 
it is to be observed that section 1, art. 4, of the constitution does 
not, in terms, prescribe the effect that shall be given to a judgment 
rendered in one state by the courts of another state. The language 
of the constitution is as foUows: 

"FuU faith and crédit shall be given in each state to the publie acts, records 
and judicial proceedings of every other state. And the congress may, by gên- 
erai laws, prescribe the manner in which such acts, records and proceedings 
shall be proved, and the efCect thereof." 

Pollowing the adoption of the constitution, the congress of the 
United States passed the acts of May 26, 1790, and March 27, 1804, 
supra, whereby it provided that: 

"The records and judicial proceedings of the courts of any state or terri tory 
• * * shall be proved or admitted In any other court wlthln the United 
States, by the attestation of the clerk, and the seal of the court annexed, 
if there be a seal, together with a certiflcate of the judge, chief justice, or 
presiding magistrate, that the attestation Is In due form. And the said rec- 
ords and judicial proceedings, so authenticated, shall hâve such faith and 
crédit given to them in every court within the United States as they hâve by 
law or usage in the courts of the state from which they are taken." 

It would seem, therefore, that the effect to be given to a foreign 
judgment is deflned and declared by the act of congress aforesaid, 
as the framers of the constitution contemplated that it should be, 
and that, whenever the question arises whether due force and effect 
has been given to a foreign judgment or decree, the décision of the 
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case does not involve a constitutîonal question, but dépends, rather, 
upon the proper interprétation of an act of congress. If the con- 
gress had not seen fit to legislate concerning the effect to be given 
in the several states to the judgments of sister states, it would, 
doubtiess, be true that, whenever the eflfect of a foreign judgment 
was drawn in question, it would give rise to the inquiry whether 
such fuU faith and crédit had been accorded to it as the constitution 
requires. But congress did see fit, at an early day, to legislate on 
this subject. It declared, in substance, that the "full faith and 
crédit" mentioned in the constitution should consist in giving to a 
foreign judgment such faith and crédit as it had by law or usage in 
the courts of the state from which it was talien. On the présent 
occasion it is not claimed, and, so far as we are aware, it never bas 
been claimed, that the mandate of the constitution requiring "full 
faith and crédit" to be given to foreign judgments has the effect of 
giving to such records any greater or less force or efScacy than they. 
would be entitled to under the act of congress aforesaid. It has 
never been suggested, so far as we are able to discover, that the 
national législature failed, in any respect, to properly exercise the 
power conferred by section 1, art. 4, of the constitution. Such be- 
ing the fact, the true view is, we think, that inasmuch as the con- 
gress of the United States has prescribed the effect to be given to 
foreign judgments, and has done so in a way which meets ail the 
requirements of the organic law, the act of congress, rather than the 
constitution, furnishes the rule by which to détermine in any given 
case whether due weight has been given to an authenticated copy of 
a foreign judgment. It follows, therefore, that, while contre versies 
respecting the effect of a foreign record do in fact involve a fédéral 
question arising under the laws of the United States, yet they do not 
in any proper sensé involve either the construction or the application 
of the constitution of the United States. 

In support of the contention that the case at bar involves a consti- 
tutional question, and is not within the jurisdiction of this court, 
counsel for the défendant in error hâve directed our attention to 
the following authorities: Crescent City Live-Stock Co. v. Butchers' 
Union Slaughterhouse Co., 120 U. S. 141, 7 Sup. Ct. 472; Embry v. 
Palmer, 107 U. S. 3, 2 Sup. Ct. 25; Kailroad Co. v. Delamore, 114 
U. S. 501, 5 Sup. Ct. 1009; Insurance Co. v. Murphy, 111 U. S. 738, 
4 Sup. Ct. 679. With référence to the décisions in thèse cases, it 
is sufflcient to say that they are not in conflict with the views here- 
tofore expressed. The cases in question came to the suprême court 
of the United States from the suprême courts of the states of Louis- 
iana and Connecticut, under that clause of section 709 of the Ee- 
vised Statutes which permits a writ of error to be issued to the high- 
est court of a state when "any title, rîght, privilège, or immunity is 
claimed under the constitution, or any treaty or statute of, or com- 
mission held, or authority exercised under, the United States, and 
the décision is against the title, right, privilège, or immunity special- 
ly set up or claimed, by either party, under such constitution, treaty, 
statute, commission, or authority." It will be apparent, therefore, 
that the existence of a fédéral question arising under any law of the 
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United States, whether législative or organic, was suificient to sup- 
port the jurisdiction of the fédéral tribunal, which. was in those 
cases assailed, and that it was whoUy unnecessary to consider or 
décide whether the décision turned upon the proper construction 
or application of the fédéral constitution, or whether it turned upon 
the proper interprétation of section 905 of the Revised Statutes. 
This latter question, which is the précise point involved in the case 
at bar, was in no wise considered or discussed. It is important to 
observe, however, that the décisions referred to deal almost exclu- 
sively with the question whether the state courts from which the 
several appeals had been taken had given to the foreign judgments 
involved such force and effect as is prescribed by the act of congress; 
and to this extent it may be fairly claimed that, in so far as the dé- 
cisions hâve any bearing upon the case at bar, they tend to conflrm 
the opinion heretofore expressed that in every instance the eflect 
of a foreign judgment, when it is called in question, must be tested 
by the language contained in the act of congress, rather than by the 
more gênerai phrase found in section 1, art. 4, of the constitution. 

In conclusion, and as tending to throw further light upon the true 
relation which the act of congress of May 26, 1790 (now section 905 
of the Revised Statutes). bears to the constitution, it will not be out 
of place to quote at some length from the language of Mr. Justice 
Wayne in the leading case of McElmoyle v. Cohen, 13 Pet. 312, 325, 
where this subject was exhaustively considered. The learned jus- 
tice said: 

"It must be obvious, when the constitution declared that full faith and crédit 
shall be given in each state to the public acts, records, and judicial proceed- 
ings of every other state, and provides that congress may, by gênerai laws, 
prescrlbe the manner in which such acts, records, and proceedings shall be 
proved, and the effect thereof, that the latter clause, as it relates to judgments, 
was intended to provide the means of giving to them the conclusiveness of 
judgments upon the merits, when it is sought to earry them into judgments by 
suits in the tribunals of another state. The authenticity of a judgment, and 
its effect, dépend upon the law made in pursuance of the constitution. The 
faith and crédit due to it as the judicial proceeding of a state is given by the 
constitution, independently of ail législation. By the law of the 26th of May, 
1790, the judgment is made a debt of record, not eraminable upon its merits; 
but it does not carry with it into another state the efficacy of a judgment 
Bpon property or persons, to be enforced by exécution. To give it the force 
of a judgment in another state, it must be made a judgment there, and can 
only be executed in the latter as its law may permit. It must be conceded that 
the judgment of a state court eannot be enforced, out of the state, by an 
exécution issued within it. This concession admits the conclusion that, under 
the first section of the fourth article of the constitution, judgments out of the 
state in which they are rendered are only évidence in a sister state that the 
subject-matter of a suit has become a debt of record, which eannot be avoided 
but by the plea of nul tiel record. * * * when our Révolution began, and 
independence was declared, and the confédération was belng formed, it was 
seen by the wise men of that day that the powers necessary to be given to 
the confederacy, and the rights to be given to the citizens of each state, in 
ail the States, would produce such intimate relations between the states and 
persons that the former would no longer be foreign to each other. In the 
sensé that they had been as dépendent provinces; and that, l'or the prosecu- 
tion of rights in courts, it was proper to put an end to the uncertainty upon 
the subject of the effect of judgments obtained in the différent states. Ac- 
cordingly, in the articles of confédération there was this clause: 'Full faith 
and crédit shall be given in each of thèse states to the records, acts and ju- 
v.75F.no.8— 52 
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dieial proceedings of the courts and magistrales of every other state.' Now, 
though thls does not déclare what was to be the effect of a judgment ob- 
tained in one state In another state, what was meant by the clause may be 
considered as concluslvely determlned, almost by contemporaneous exposi- 
tion; for, when the présent constitution was formed, we find the same clause 
Introduced into it, with but a slight variation, making it more comprehensive, 
and adding, 'Congress may, by gênerai laws, prescribe the manner in which 
such aets, records and proceedings shall be proved, and the effect thereof;' 
thus providing In the constitution for the deflciency which expérience had 
shown to be in the provisions of the confédération, as the congress under it 
could not legislate upon what should be the eflCect of a judgment obtained in 
one state in the other states. Whatever différence of opinion there may Imve 
been as to the interprétation of thls article of the constitution in another re- 
spect, there has been none as to the power of congress under it to déclare what 
shall be the effect of a judgment of a state court in another state of the 
Union. Hère, agaln, we hâve contemporaneous législative interprétation of 
the flrst section of the fourth article of the constitution; for by the act of 
May 26, 1790, it was declared 'that the said records and judicial proceedings, 
authenticated as aforesaid, shall hâve such faith and crédit given to them in 
every court within the United States as they hâve by law or usage in the 
courts of the state from whence the said records are or shall be taken.' " 

See, also, Mills v. Duryee, 7 Crancli, 481, 484; Thompson t. Whit- 
nian, 18 Wall. 437, 461; D'Arcy v. Ketchum, 11 How. 165, 175; Re- 
naud V. Abbott, 116 U. S. 277, 286, 6 Sup. Ct. 1194; Hanley v. Don- 
offhue, 116 U. S. 1, 6 Sup. Ct. 242; Green v. Van Buskirk, 7 Wall. 
139. 

We may further add that, if the view contended for by the défend- 
ant in error should prevail, then it would follow that whenever it 
happens that a foreign judgment or decree is either pleaded or given 
in évidence on the hearing of a cause, and an issue is raised as to 
its effect, such cases would not be subject to review by this court. 
We are not satisfled that such is the law; but, for the reasons here- 
tofore stated, we are constrained to hold that such cases merely in- 
volve the proper application of the act of congress of May 26, 1790 
(now section 905 of the Revised Statutes), and that they properly 
fall within the appellate jurisdiction of this court. If any doubt, 
however, should be entertained by the plaintiffs below of the sound- 
ness of this view, it is still within their power to prosecute a writ 
of error to the suprême court of the United States, notwithstanding 
the fact that the record has been lodged in this court. As at prés- 
ent advised, the motion to dismiss the writ of error should be over- 
ruled ; and it is so ordered. 



GODDARD et al. v. CEEFIBLD MILLS. 
(Circuit Court of Appeals, Second Circuit. July 29, 1896.) 

1. CONTRACT— KBA80NABI.B TiME— BviDBNCB. 

Where a contract provides that it shall be performed within a rea- 
sonable tlme, what such tlme is may be shown either by the opinion of 
experts, or by évidence of acts of the parties tending to show what perlod 
of tlme was contemplated. 
3. Trial— Order of Evidence. 

After plaintiffs hâve given their évidence in rebuttal, and the case Is 
closed by both sides, a witness cannot be recalled by défendants to 
give évidence which mlght hâve been offered when he was flrst called. 
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8. Cross- ExAMiNATiON of Witness. 

Matters of défense not reterred to in the original examlnation of one 
of plaintlffs witnesses eannot be brought ont by défendant on bis cross- 
examinatlon. 

4. Admissions by Employé. 

A salesman bas no autbority to make admissions as to matters wbich 
are not within the scope of bis employment, nor actually pending at tbe 
tlme. 

5. FoBBiorr Corpokations— Necbssity of Cbrtificate. 

Laws N. Y. 1S92, e. 687, § 15, provides that no forelgn corporation 
shall do business in the state after December 31, 1892, without flrst 
procuring a certificaté from the secretary of state, though any lawful 
contract previously made may be enforced after sueh date, and that 
no such corporation shall sue upon any contract made by it in the state 
until It shaU bave procured such eertiflcate. Held, that a contract made 
by such a corporation doing business in the state, without a certificaté, 
after the date named, was not void, but the remedy thereon was sus- 
pended merely till the certificaté was procured. Crefield Mills v. Goddard, 
69 Fed. 141, affirmed. 

Error from the Circuit Court of the United States for the Southern 
District of New York. 

Action by the Orefleld Mills against Warren N. Goddard and an- 
other. There was a judgment for plaintiff (69 Fed. 141), and défend- 
ants bring error. 

This case comes hère on a writ of error to review a judgment of the cir- 
cuit court, Southern district of New York, entered upon the verdict of a jury 
In favor of défendant in error, who was plaintiff below. The action was 
brought to recover for damages by plaintiff, a Connecticut /corporation, by 
reason of the fallure of the défendants to take certain goods under a contract 
pursuant to which plaintiff was to manufacture and sell to the défendants 
5,000 pièces of cotton goods. By the terms of thls contract, défendants 
were to sélect the pattem out of samples submitted to them, and thereafter 
were to give weaving orders, and subsequently dyeing orders, whereupon 
plaintiff was to manufacture and deliver the goods. The défendants con- 
tended that it was also agreed npon, as a part of the contract, that plaintiff 
should not make for or sell to any one else, during the pendency of the 
contract, any goods like the goods to be manufaetured for défendants, and 
that plaintiff broke the contract In that particular. There was a confllct of 
proof as to whether the contract contained any such agreement, and wheth- 
er, if it did, plaintiff broke it. The verdict of the jury being in favor of 
plaintiff, little Is presented upon this writ of error, except alleged errors 
in the admission or exclusion of testimony. 

Abraham Gruber and Joseph H. Choate, for plaintiffs in error. 
William B. Hornblower, for défendant in error. 

Before LACOMBE and SHIPMAN, Circuit Judges, and TOWN- 
SEND, District Judge. 

LACOMBE, Circuit Judge (after stating the facts). 1. It is as- 
signed as error that the court refused to allow the witness Pope to 
give his opinion, as an expert, as to "what would be a reasonable time 
for the performance of the contract." The complaint averred that the 
respective parts of the contract were to be performed at and within 
reasonable times, respectivelj, — an averment denied by the answer. 
It was part of the plaintifif's case, therefore, to prove that the contract 
did contain such a clause, and also what a reasonable time really was. 
This last could be shown either by the opinion of experts, or by show- 
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ing acts of tke parties tending to show what period of time they con 
templated. Plaintiff pursued the latter course, and rested. There- 
upon défendants proceeded with their case. In the course of it, their 
principal witness, one of the défendants, who was undoubtedly an ex- 
pert, was cross-examined on that branch of the case; the spécifie ques- 
tion being put to him, "What do you call a reasonable time?" and the 
same query propounded in différent forms. The défendants having 
rested, plaintiff proceeded in rebuttal, but called no expert as to what 
was a reasonable time. Thereupon, the case being flnally closed by 
both sides, défendants recalled the witness Pope, whom they had once 
examined, and offered to show by him "what would be a reasonable 
time." The record contains no excuse for this belated tender of évi- 
dence, which défendants had had abundant opportunity to introduce 
in its proper place, and the court quite rightly ref used to open the case 
to let it in. 

2. It is assigned as error that a question asked upon the cross-ex- 
amination of the witness McColI was excluded. Under the pleadings, 
plaintiff had only to prove the contract as it understood it, and to 
show the breach of it by défendants. It would hâve been improper 
for plaintiff, at that stage of the case, to hâve gone into any matter 
of défense. The alleg(?d furnishing of like goods to other dealers was 
a matter of défense, and properly to be opened by défendants when 
their case was put in. McOoll was the first and only witness called 
by plaintiff to establish the affirmative of the issues tendered by the 
complaint. He was cross-examined at length upon matters germane 
to his direct évidence. Défendants' counsel then put this question: 
"Q. I hand you two pièces of goods, and ask you to state whether they 
are made of cotton, each of them?" This was objected to as irrele- 
vant and immaterial, whereupon défendants' counsel stated that it 
was his object to show, in aid of the défense, that "at the very time 
plaintiff took our order they were making the same kind of goods for 
a competitor." The court thereupon ruled: "Ail that is matter of 
your défense. You may recall him for further examination when you 
enter upon your défense." At the spécial request of défendants' coun- 
sel, the court allowed the witness, bef ore leaving the stand, to identify 
some samples of goods as made by the Oreâeld Mills ; and af ter a f ew 
more questions, the witness having plaintiff's order book in his hand, 
défendants' coimsel endeavored to introduce proof of their défense by 
this question: "Q. Is there any order in that book for surface cloths 
received from anybody else than Groddard & Sons during 1892 and 
1893 ?" This question was obj ected to as incompétent and irrelevant. 
Certainly, under the former ruling it was irrelevant to the issues then 
being inquired into. The record states that the question was exclud- 
ed, but does not say on what ground. It was manifestly properly ex- 
cluded on the ground already stated by the court. 

3. It is assigned as error that the court struck ont part of the testi- 
mony of défendant Frederick N. Gloddard. This witness testified as 
to a conversation he had in December, 1893, with one A. H. Broad- 
way, as follows: 

"Mr. Broadway asked us to complète it [the contract], and I sald that 
we coiild not complète It, because the Company had sold goods that were 
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like ours, and in contravention of onr contract with them, to otlier people; 
and Mr. Broadway said that, while that was so, that they had done it after the 
term of our contract had expired, and, as he stated it, after June 30th." 

The court sf ruck out the italicized part of this excerpt. It was plaln- 
ly hearsay, and, siace Broadway was merely the plaintiff's salesman, 
his alleged "admissions" as to matters not within the scope of his em- 
plojment, and not made in regard to a transaction then depending et 
dum fervet opus, were inadmissible against the plaintifE. 

The two remaining objections to the exclusion and admission of évi- 
dence are too frivolous to merit discussion. And inasmuch as the 
court charged the jury fully on the whole case, and strongly in de- 
fendants' favor, it was not error to refuse the particular request that 
the "acceptance of dyeing orders in October and December, 1893, was 
évidence bearing on the question whether plaintifE considered the con- 
tr;i'-T alive." Kailroad Co. v. Whitton's Adm'r, 13 Wall. 270. 

The only remaining assignment of error is the failure of the court 
to dismiss the complaint on the ground that the contract on which the 
action is based was made in violation of law, in view of the provisions 
of section 15 of chapter 687 of the Laws of 1892 of the State of New 
York. This point was carefully considered by the circuit judge in 
denving the motion for a new trial. In his opinion, reported in 69 
Fed. 141, we fully concur. The judgment of the circuit court is af- 
flrmed. 



In re MOORE. 

(District Court, D. Oregon. August 20, 1896.) 

No. 4,166. 

1. FEDERAL AND StATE COURTS— HaBBAS CORPUS— ILLEGAL lîITERrTATE ReN- 

DITIOH. 

The imprisonment of one committed for trial on a criminal charge, un- 
der State process which is regular and valid in itself, is not rendered illé- 
gal, so as to justify his release on habeas corpus by a fédéral court, by 
the fact that the prisoner was brought back from another state as a 
fugitive from justice, by means of extradition warrants procured bv 
false affldavits. Kerr v. Illinois, 7 Sup. Ot. 225, 119 U. S. 437, Mahon v. 
Justice, 8 Sup. Ct. 1204, 127 U. S. 712, and Cook v. Hart, 13 Sup. Ct. 40, 
146 U. S. 183, applied. 

2. Samb. 

Even if the fédéral courts hâve authority to release a person who haa 
been brought within a state and committed for trial on a criminal charge. 
on extradition process procured by false affldavits, yet a fédéral court 
will not exercise such power in advance of a détermination of the ques- 
tion involved by the state courts. Cook v. Hart, 13 Sup. et. 40, 146 U. 
S. 183, followed. 

This was a pétition by G. F. Moore for a writ of habeas corpus. 

W. T. Hume, for petitioner. 
D. J. Malarkey, for respondent. 

BELLINGEE, District Judge. The facts, as they appear from 
the pétition for a writ of habeas corpus, are that the petitioner is 
held by the sherifl of Multnomah county under a commitment is- 
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sued ont of the municipal court of the city of Portland. A copy 
of th.e commitment is attached to the pétition, from which it ap- 
pears that the commitment is issued in a criminal action for the 
crime of larceny in a store. It is alleged in the pétition that this 
imprisonment is illégal, and in violation of the constitution and 
laws of the United States, for the following reasons: That the pe- 
titioner was arrested in the state of Washington, in pursuance of 
a réquisition by the governor of Oregon, as a fugitive from justice, 
for an alleged crime committed in the latter state; that, under 
the laws of Washington and the constitution and laws of the Unit- 
ed States, it was necessary for the state of Washington to estab- 
lish the fact that the petitioner was a fugitive from justice from the 
state of Oregon before delivering him into the custody of the demand- 
ing state, and that while such matter was pending in the magis- 
trate's court at Spokane, and before hearing thereon, the petitioner 
was secretly and forcibly taken into the custody of agents of the 
state of Oregon, and removed from the state of Washington to this 
state, where he now is; that the governors of the two states were 
deceived by false afladavits and testimony furnished them, and is- 
sued extradition warrants and warrants of arrest, based upon such 
false testimony, as to the petitioner having fled from Oregon; and 
that the petitioner is not guilty of the crime charged. The peti- 
tioner states at some length facts and circumstances to show that 
he was not a fugitive from justice, but that, on the eontrary, he was 
ordered to leave the state by the chief of police of Portland, and did 
so unwillingly, infonning such officer at the time of his destination. 
In Cook V. Hart, 146 U. S. 183, 13 Sup. Ct. 40, it is held that the 
court will not interfère to relieve persons who hâve been arrested 
and taken by violence from the territory of one state to that of an- 
other, where they are held under process legally issued from the 
courts of the latter state, The opinion reviews earlier décisions 
of the suprême court, among them the case of Mahon v. Justice, 127 
U. S. 700, 8 Sup. Ct. 1204, where the conclusion was reached that 
the jurisdiction of the court of the state in which the indictment 
was found was not impaired by the manner in which the accused 
was brought before it; "that the offender against the law of the 
state is not relieved from liability because of personal injuries re- 
ceived from private parties, or because of indignities committed 
against another state." In the case of Oook v. Hart the petitioner 
had been surrendered by the governor of Illinois upon a réquisition 
of the governor of Wisconsin, for an alleged crime committed in the 
latter state. A statute of Wisconsin makes it a crime for any ofiS- 
cer, director, manager, or agent of any bank, etc., to receive on de- 
posit or for safe-keeping or to loan, from any person, any money, 
when he knows or has good reason to believe that such bank is 
unsafe or insolvent. The petitioner was the principal owner in, 
and had gênerai supervision of, a bank at Juneau, Wis. It was al- 
leged that on June 20, 1890, the petitioner received a deposit in 
such bank, knowing at the time that it was unsafe and insolvent. 
This was the crime for which th,e petitioner was held. It was 
claimed for the writ, and the facts were conceded, that the pétition- 
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er was not at Juneau at the time of the alleged crime, but was in 
fact in the state of Illinois, where he resided; that the alleged 
deposit was made at 4 o'clock in the afternoon of June 20th, after 
the petitioner's arrivai in Chicago, which place he had reached 
after a continuons journey from Beaver Dam, without passing 
thr'ough Juneau. Upon thèse facts, it was contended, as it is con- 
tended in this case, that the petitioner was not a fugitive from 
justice, and that, unless a fugitive from justice, his arrest and dé- 
tention was without jurisdiction, and was contrary to the rights 
guarantied under the constitution. It was sought to distinguish 
the case from those of kidnapping by third parties, upon the ground 
that the arrest in Illinois was under and by virtue of an act of con- 
gress, and hence the v'viv could ask the court to inquire whether 
the power thus invoked was properly exercised. Such is the con- 
tention in the présent case. It is claimed upon the facts alleged 
that the petitioner, Moore. was not a fugitive from justice, and 
that there was therefore no warrant for his extradition. Tr, xny 
opinion, it makes no différence whether the party invoking the writ 
is kidnapped and brought within the demanding state, or whether 
he is brought there under extradition proceedings wrongfully ob- 
tained. If he has been delivered to the demanding state, and is 
held under process legally issued from its courts, there is no more 
reason for interférence by habeas corpus in the one case than in 
the other. The suprême court in the case cited did not deem it nec- 
essary to consider such distinction. As to this, the court further 
said: 

"Some reasons are, however, suggested for holding that, if he were not in 
fact a fugitive from justice, and entitled to be relleved upon that ground 
by the courts of the surrendering state, he ought not to be deprived of that 
right by a forced déportation from its territory before he could hâve an op- 
portunity of suing out a writ of habeas corpus. That question, however, 
does not necessarily arise In this case, since the record before us shows 
that he did sue out such writ before the criminal court of Cook county, and 
acquiesced in its décision remanding hlm to the custody of the offlcer." 

The opinion goes on*to state that where a person is in custody 
under process from a state court of original jurisdiction for an al- 
leged offense against the laws of that state, and it is claimed that 
he is restrained of his liberty in violation of the constitution of the 
United States, the circuit court of the United States has a discrétion 
whether it will discharge him in advance of his trial in the court 
in which he is indicted, although this discrétion will be subordi- 
nated to any spécial circumstances requiring immédiate action; 
that "while the fédéral courts hâve the power and may discharge 
the accused in advance of his trial, if he be restrained of his liberty 
in violation of the fédéral constitution or laws, they are not bound 
to exercise such power, even after a state court has finally acted 
upon the case, but may, in their discrétion, require the accused to 
sue out his writ of error from the highest court of the state, or even 
from the suprême court of the United States; and that while the 
power to issue writs of habeas corpus to state courts, which are 
proceeding in disregard of rights secured by the constitution and 
laws of the United States, may exist, the practice of exercising such 
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power before the question has been raised or determined in the 
State court is one which. ought not to be encouraged." If the inti- 
mation is derived from this that the fédéral courts hare the power 
to interfère and relieve a party who has been brought within the 
state on extradition process issued upon false aflBdavits, but held 
under process legally issued by a court of the state, yet the opin- 
ion of the supreme,court, that the practice of exercising such power 
in adTance of a détermination of the question invol"veû by the state 
court is one that ought not to be encouraged, precludes the exercise 
of such power in a case like this. 

In this case the executive warrant has performed its office. The 
petitioner is not held in virtue of it. His imprisonment is not il- 
légal unless his extradition makes it so, and an illégal extradition 
is no greater violation of his rights of person than his forcible ab- 
duction. If a forcible abduction from another state, and convey- 
ance within the jurisdiction of the court holding Mm, is no objec- 
tion to his détention and trial for the offense charged, as held in 
Mahon v. Justice, 127 U. S. 712, 8 Sup. Ct. 1204, and in Kerr v. 
Illinois, 119 U. S. 437, 7 Sup. Ot. 225, no more is the objection al- 
lowed if the abduction has been accomplished under the forms of 
law. The conclusion is the same in each case. The act complain- 
ed of does not relate to the restraint from which the petitioner seeks 
to be relieved, but to the means by which he was brought within 
the jurisdiction of the court under whose process he is held. It is 
settled that a party is not excused from answering to the state 
whose laws he has violated because violence has been done him in 
bringing him within the state. Moreover, if any injury was done 
in this case in issuing the réquisition upon the state of Washing- 
ton without grounds therefor, the injury was not to the petitioner, 
but to that state whose jurisdiction was imposed upon by what 
was done. The United States do not recognize any right of asylum 
io the state where a party charged with a crime committed in an- 
other state is found; nor hâve they made any provision for the re- 
turn of parties who, by violence and withouf lawful authority, hâve 
been abducted from a state; and, whatever effect may be given by 
a state court to the illégal mode in which a défendant is brought 
from another state, no right secured under the constitution and 
laws of the United States is violated by his arrest and imprison- 
ment for crimes committed in the state into which he is brought. 
Mahon v. Justice, 127 U. S. 715, 8 Sup. Ct. 1204. Pétition dis- 
missed. 



UNITED STATES T. BUENELL. 

(District Ckmrt, S. D. lowa, 0. D. Jnly 21, 1896.) 

No. 1,240. 

Usœ OF Mails — Dbfamatory Matteb. 

A paper Issued by a collection agency contained on its flrst page a motto 
showing that its purpose was to collect debts, and a large part of the 
paper contained notices warning the public against persons aileged to hâve 
failed to pay their debts, or aslilng for information as to such persons. 
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It appeared that, when an aceount was sent to the agency for collection, 
the alleged debtor was notified that, If net paid, the aceount would be ad- 
vertlsed In such paper as belng for sale, and the paper contalned many 
euch advertisements. Beld that, the object appearing to coerce payment 
of money, the notices publlshed were "calculated by the terms * • * and 
obvlously intended to reflect injurlously upon the character or conduct of 
another," withln the meanlng of Act Sept. 26, 1888. 

3. Samk — Odtsidb Cotek of Papeb. 

When the outslde pages of a publication, though of the same color as the 
rest of the publication, overspread or overlay the publication, such pages 
may be considered the "outslde cover," of the publication, within Act Sept. 
26, 1888. 

Charles D. FuUen, U. S. Atty. 
S. S. Etheridge, for défendant. 

WOOLSON, District Judge. The défendant was îndicted under 
Act Sept. 26, 1888 (25 Stat. 496; 1 Supp. Kev. St. 621), charged with. 
having knowingly caused to be deposited in the United States post 
office at Marshalltown, lowa, for mailing and delivering through. 
the United States post-office establishment, "a certain newspaper, 
pamphlet, and publication, called the 'Interstate Tracer' [which is 
particularly described], upon the outside cover and wrapper of 
which language of a scurrilous and defamatory character was print- 
ed," etc. The cause was tried to a jury on a plea of not guilty, 
and verdict of guilty returned. The présent hearing is on motion 
in arrest of judgment. The décision of this motion turns on the 
construction of the term "outside cover." The évidence was un- 
contradicted in ail matters of fact. As stated on its second page 
of the number introduced in évidence, the Interstate Tracer is pub- 
lished weekly "by A. S. Burnell, secretary of the State Business 
Men's Association of lowa." The same page announcès that "ail 
correspondence should be addressed to A. S. Burnell, state secre- 
tary and manager, éditer." This weekly publication consists of 16 
pages. It is shown that thèse pages are printed on one sheet of 
paper, which is then folded into the 16 pages, constituting — when 
the paper is sewed or bound together with staples, and proper trim- 
ming of edges has been made — the paper as it is sent through the 
mails. At thé top of the outside (front) page appears the title, the 
date, number of current issue, and number of volume, and the mot- 
to, " 'Do anto others as you would hâve them do unto you,' as we 
trace up your record, and make your deeds known." Upon this 
front (outside) page, under headings (printed in large, full-faced 
type) of "Wanted" and "Warning," appear varions notices or para- 
graphs. Among the notices appear the following (the name of the 
place, at beginning of notice, being in full, heavy-faced type): 

ARMSTRONG, lOWA. Will you please advertise for J. 0. C. , who was 

m the livery business at Armstrong, lowa, and skipped out and left his bills 
unpaid, and should be rated ail H's. Advise merchants wherever he may be 
to require cash on delivery. 

PEORIA, ILL. Please flnd for me Wm. B y, who we think has left the 

City, owing us a large amount. Also warn ail merchants wliere he is not to 
trust him. He is full of promises, and a smooth talkèr. Also locate for me 
Mr. Wm. B— h. W^e think he is in Sprîngfleld, but his family is In Peoria; 
and we also warn Peoria merchants not to trust him. 
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LE MARS, lOWA. Mrs. Mlnnle , or Mrs. Frank , of Webster City, 

lowa, bas moved to Le Mars, la., for a short time only. Her home is hère. 
She Is no better pay than her husband; who bas left her for parts unknown. 
If she treata others as she treated us, she is worthy of ail the H's she gets. 
Her promises are unsatisfactory, beeause she does net aim to keep them. 

The names of the persons to which "warning," etc., is directed are 
given in full in the said paper, but, for obvious reasons, I hâve not 
given them in full in thèse extracts. In some of the inner pages, 
scattered among other notices, and under similar headings, of 
"Wanted" and "Warning," appear other notices, as to other parties 
and localities, of same gênerai character as above. Though not 
bearing on this hearing, it may be due the défendant that the fur- 
ther statement be made that some of the notices printed in the 
paper are notices of a complimentary character, with regard to 
prompt payment of debts by the persons named in them. 

Counsel for défendant resists the claim of the government that 
the notices above quoted fall within the inhibition of the statute, 
as being "calculated by the terms or manner of display and obvi- 
ously intended to reflect injuriously upon the character or conduct 
of another." This résistance was founded on claim by défend- 
ant as to the object of the paper. Stated more fully, défendant 
claimed that the publication of th.e paper was primarily designed to 
protect retail merchants from persons who would not pay their 
debts, and that thèse notices of "warning" and "wanted" were in- 
serted for that purpose. This claim is not without force. But the 
mette of the paper, above quoted, shows the design to be rather 
"debt-cellecting" than "debt-preventing." The methods employed 
by the défendant corroborate the suggestion just made. While 
thèse methods were not introduced in évidence on th.e trial, they 
were submitted in connection with the arguments on the pending 
motion. The typewritten brief or statement presented by the de- 
fendant in person, and the certificates or statements signed by pa- 
trons of the paper in différent localities, ail of which were sub- 
mitted on behalf of défendant on the hearing of the motion, make 
proper the considération of the methods employed, as bearing on 
what was intended by publication of the notices above quoted. 
When an account was sent in to the Interstate Tracer management 
for collection, the first step towards collection was by notification, 
sent by letter, to the alleged debtor, stating the amount of the 
debt, and to whom incurred, and notice that unless the settlement 
of such debt was made within the time therein named the debt 
would be advertised in the Tracer as for sale; that, further, the 
Tracer manager would print the account, and an oflfer for sale of 
same, in handbills, which would be posted up in the post ofSce 
at which the debtor obtained his mail, and aiso posted on the dif- 
férent billboards and other public places in the place of his rés- 
idence. And a spécimen copy of such handbill would be inclosed 
or forwarded with the letter of notification, also spécimen copy of 
the Interstate Tracer. In the copy of the Tracer in évidence ap- 
pear a number of columns of such accounts as offered for sale. The 
scheme thus evidenced bears marked similarity in many points to 
those employed by what are generally known as "dead-beat" or 
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"uniform" collection agencies, and suggests very forcibly tliat the 
Tracer manager has so modeled his schéma as, in his judgment, to 
run as closely in the channel of "dead-beat" agencies as he believed 
possible, without rendering the Tracer unmailable under the stat- 
ute. That the object of the schéma, including the Tracer, was to 
coerce payment of money, cannot be doubted. The expectation 
underlying this effort at "collection" unquestionably was that, rather 
than be thus exposed to the humiliation, and even ignominy, of hav- 
ing his account posted for sale in his home town, and advertised in 
the Tracer, with perhaps a notice of "warning" similar in its de- 
famatory character, or injurions reflection on character and con- 
duct, to those quoted, the alleged debtor would pay the debt claimed 
due from him. Using the phraseology of Judge Butler in U. S. 
V. Dodge, 70 Ped. 235, 236, defendant's purpose was to "coerce those 
addressed to pay money by subjecting them to the threat and dan- 
ger of such exposure." And while the notification, etc., sent in the 
sealed letter is not within the prohibition of the statute, this let- 
ter and its threats remove any possible doubt as to what was "cal- 
culated" and "obviously intended" by the "warning," etc., or no- 
tices in the Tracer, if, indeed, there could hâve otherwise existed 
doubt as to such intention. In my judgment, the phrasing of such 
warning notice, in and of itself, brings the notice within the stat- 
ute, if it be on the "outside cover or wrapper," as such terms are 
used in the statute. 

The further argument is urged by défendant that the Tracer is 
to the retail merchant what Dun'a and Bradstreet's publications 
are to the jobber and wholesaler, and that a construction of the 
statute which would convict défendant would also bring the other 
publications under the ban of the act. By no means. The pub- 
lications just named originated from the necessity of the situation, 
and appear to hâve become a settled factor in our commercial busi- 
ness methods. The jobber and wholesaler has his place of business 
at a considérable distance from that of his customers. He is not 
able, on receipt of an order, to make personal inquiry and inves- 
tigation as to the local record and flnancial status of his customer. 
Dun and Bradstreet hâve their local reporters in every locality. 
The jobber refers to the publication by Dun or Bradstreet as to 
flnancial liability of the customer, and he may hâve spécial inquiry 
made through the reporter for any change in the situation, judg- 
ments rendered, mortgages given, etc. No such necessity exists 
where retailer and customer are résidents in same locality. The 
published ratings of business men, as given by Dun and Bradstreet, 
hâve no similarity to thèse "warning," etc., notices. The Tracer 
has a small part of its issue devoted to similar ratings. But they 
occupy a very small portion of the issue, by far the larger portion 
being devoted to "accounts for sale" and "warning," etc., notices. 
Upon the front (outside) page appears only that part of its method 
which relates to "wanted" and "warning" notices, and its last 
page is entirely devoted to "accounts for sale." If Dun or Brad- 
street, firmly established and widely extended as their Systems are, 
were to print and circulate to their subscribers such "wanted" and 
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"warning" notices as are quoted above, they would justly be aban- 
doned by their subscribers. Tbe reputable jobbers and wholesale 
merchants of the country would not tolerate such a System. 

This much for the gênerai situation. The spécial point, whose 
answer must détermine action upon the pending motion, is, is the 
flrst (outside) page of the Tracer, in évidence, its "outside cover," 
within the meaning of the statute? That it cornes within the spirit 
of the statute there can be no doubt. If any of the notices above 
quoted had been written on a postal card, and sent through the 
mails, concededly, the postal would hâve come within the statute. 
In that case the postal clerk, if he read the notice, must turn to 
the side opposite the address. In the performance of his ordinary 
duties, his eye would not fall upon the notice. Yet the statute 
déclares such postal to be nonmailable matter. If to the issue 
of the Tracer in évidence had been attached a colored page of paper, 
on which the name, number of issue, etc., of paper had been printed 
(as on front page in évidence), with any of thèse quoted notices, it 
is conceded that such an issue would be nonmailable matter. But 
in the page in évidence there is afforded to the postal employés 
equal opportunities to read thèse notices as in the case just sup- 
posed. The évidence shows that the Tracer, after being trimmed, 
etc., ready for mailing, has its pages about 9 by 12 inches. In the 
mailing of thèse papers, where more than one copy is to be sent 
to the same post oifice, — and the évidence shows the copy was so 
sent, — the name of the persons to whom the copies are to be de- 
livered is placed on the front (outside) page. Then the papers for 
the office are rolled up together in a package, in one wrapper, and 
on that wrapper is written the name of the post oiSce. When this 
package reaches such post oiBce, the ofiQce employés necessarily tear 
off this package wrapper, that they may find the names of the per- 
sons to whom the papers are to be delivered. And every clerk or 
carrier attached to that offlce, through whose hands a copy thus 
sent has to pass, must look at this front (outside) page to ascer- 
tain the name of the addressee. And thus each employé or officiai 
is compelled to read that front (outside) page, at least so far as the 
address thereon, and the "warning" etc., notices thereon fall direct- 
ly within his sight. If each paper had been wrapped up by itself, 
and on that wrapper such "warning" notice had been printed, the 
notice would hâve been but little, if any, more easily read by the 
post-oflQce employés than under the présent methods of mailing 
thèse papers. The "manner and style of display," in the heavy, 
black-faced titles of the town, are calculated to draw attention of 
parties interested to the "warning" notices given thereunder. 
There can be no question that this front (outside) page is within the 
spirit of the statute, so completely is "the mischief intended to be 
remedied" by such statute apparent on such page. "Still," quoting 
again the language of Judge Butler in U. S. v. Dodge, supra, "un- 
less it is covered by the terms of the statute, fairly construed, the 
défendant cannot be held to hâve violated it." Nothing in the stat- 
ute, nor in the évidence introduced, shows that the term "outside 
cover" is used with any technical meaning. We turn then to its 
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commonly accepted meaning. The statute uses three terms in this 
connection: "Envelope, outside cover, or wrapper." Manifestly, 
this flrst page (outside) is not an "envelope," as that term is or- 
dinarily used. The "wrapper," as regards this copy, must be con- 
strued to mean the package wrapper, as above explained, which, for 
conTenience in mailing, surrounded ail the copies sent to the one 
office, rolled or wrapped together in the one package. Can this 
front (outside) page properly be said to be the "outside cover" of 
this paper? Has it any "cover"? Défendant claims it has not. 
Webster (Unabridged Dictionary) deflnes the noun "cover": "(1) 
Anything which is laid, set, or spread upon, about, or above an- 
other; an envelope; a lid. (2) Anything which veils or conceals; 
a screen; disguise; cloak." Worcester deflnes the noun "cover": 
"(1) That which is laid over something else; a covering;" and the 
verb: "(1) To lay or place one thing on or over another so as to 
protect or screen it; to overspread with something." Webster de- 
flnes the verb "cover": "To overspread, envelope the surface or 
whole body; to lay or set over; to enwrap; to enfold." Défendant 
has submitted copies of différent periodicals, and also opinions of 
différent publishers, as to what is, "by the trade," considered a 
"cover." But thèse opinions hâve not a common basis, and do 
not even convince that there is any "trade" or technical meaning 
to the term, as aoplied to periodicals. Using the same liberty 
which défendant has taken in submitting uusworn opinions, I hâve, 
since submission of the motion, presented the question to printers, 
publishers, and others, and am unable to flnd that there is any spé- 
cial "trade" meaning or use of the term. Of the periodicals sub- 
mitted, some hâve -the outside pages of différent color from the 
paper on which the body of the periodical is printed, and bear évi- 
dence of being undisputedly "cover" for the periodical. Others 
hâve no such différent color on outside pages, but hâve on those 
pages the title, date, number of volume and issue, and drawings. 
Such is the copy of the Scientiflc American introduced; also the 
copy of Harper's Weekly and Harper's Bazar, Truth, Puck, and 
Judge. Again, it is said a test may be found in whether such page 
is consecutively numbered with the pages constituting the body of 
the paper or periodical. But an examination at any news counter 
which has a large number of current periodicals will be convincing 
that such is not a true test. Another test is stated to be whether 
the front (outside) page is detached in binding, or is bound with the 
body of the paper, etc. Hère the matter of individual taste largely 
controls. The pages devoted exclusively to advertising in the 
weekly or monthly publications are generaJly detached, and not 
bound into the volume. But an examination of Harper's Weekly, 
Bazar, Truth, Puck, and various other periodicals or papers, will 
show that the entire advertisements therein are intended to be, as 
they generally are, bound into the volume. The test as to whether 
bound into the volume or not would be a varying test. If we adopt 
the underlying idea of Webster and Worcester with référence to 
the noun "cover" as above given, it is that of overspreading, over- 
laying. If the flrst and last (or outside) pages overspread or overlay 
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the ctlier pages, there appears no good reason why thèse pages 
may not be regarded as covers. Had the paper of thèse outside 
pages been of différent color from the inner pages, there might be 
a more ready concession that they are covers. But no définition 
or test suggested by défendant includes différence in color as an 
essential. Since, then, "the mischief to be remedied," which caused 
the enactment of the statute, is, as to position and ease of inspec- 
tion, in a more aggravated situation on the front (outside) page of 
the Tracer than it would hâve been if printed on the obrersè of a 
postal card; since it is equally open to. inspection and reading, 
and in plain view, in this issue of the Tracer as it would hâve been 
if printed on a tinted or colored page; and since, in either case, 
the tests given would hâve declared the statute violated, — in what 
way is violence done to the statute, or injustice to défendant, if 
we hold this overspreading and .overlaying outside page a "cover," 
within the meaning of the statute which was enacted to remedy the 
very mischief hère apparent? 

Défendant has submitted a letter received from the post-office de- 
partment, since verdict in this case was rendered, in answer to his 
request as to the meaning of the words "cover or wrapper" in this 
connection: 

In an opinion rendered by Hon. J. N. Tyner, assistant attorney gênerai, post- 
office department, June 6, 1891, a "cover" Is deflned as that which overlays 
or overspreads; and a "wrapper," that in which a thlng is Inelosed. In accord- 
ance wlth the above, scurrllous matter appearlng upon the outside or over- 
laying portions of mail matter may be consldered to be upon the cover thereof. 

So that the holding and practice of the department are in sub- 
stantial compliance with the views above expressed. 

Défendant argues that the above views would place within the 
statute every cogy of a newspaper which is sent to the subscribers 
through the mails, wherein is printed the usual contents of such 
paper, and that in heated political contests either the press must 
forego the liberty they now exercise, or the United States courts 
will be kept lively in convicting the publishers, etc. It is possible 
that the construction above given to this statute would apply to 
pamphlets and papers of such size as that the entire page is open 
to inspection oq their removal from the package wrapper. Where the 
reasoning is applicable — ^that is, if the spirit of the statute and its 
letter apply to such a case — the court would be compelled to en- 
force the statute. But a very small portion, if any, of our news- 
papers would fall within the statute. I do not apprehend that the 
courts would expérience the difflculty suggested. "The mischief 
Intended to be remedied" by the statute would rarely, if ever, ap- 
ply to such newspapers. The Interstate Tracer is in no sensé a 
"newspaper," as tib.at term is generally understood. A manifest 
différence exists between a paper which prints an article as the 
news of the day, and a paper whose announced purpose is to "trace 
up and make known" the record of the individuals as to whom 
"warning" is given in its columns. 

U. S. V. Gee, 45 Fed. 194, is cited by défendant as giving a dif- 
férent construction to the statute from that reached herein. In 
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that case four-page circulars were folded oblong, and postage 
stamps placed on the circulars themselves. The court sustained 
the motion of défendant for a verdict for défendant "for the reason 
that the objectionable language was not upon the outside cover or 
, wrapper of the matter mailed, there being no outside cover or 
wrapper." The condition in which thèse circulars were when 
mailed does not exactly appear, although the reasoning of the court 
restricts the statute to cases where the objectionable language is 
exhibited upon "an inclosing wrapper or cover." This limitation 
makes the word "cover" of little force in the statute. If the ob- 
noxious matter is on the "outside cover," the statute is aimed 
against its mailing, even though such cover be not an "inclosing 
wrapper or cover," but overspreads or overlays the pamphlet or 
paper mailed. 

Défendant insists further that he is entitled to mail the Tracer, 
because the post-ofl8ce department has decided it to be mailable as 
second-class matter. And he submits a letter signed by the third 
assistant postmaster gênerai, and dated March 5, 1889, to the pQst- 
master at Marshalltown : 

The Interstate Tracer, publlshed weekly at your place, bas been decided by 
tbls office, after considération of the application and papers submitted by 
the publlsher, to be entitled to admission to the mails at the second-class rate 
of postage. 

The évidence does not disclose what papers were submitted with 
the application of the publishers. On the hearing of this motion 
in arrest there was submitted to the cqurt a copy of the Tracer, 
of date Marshalltown, lowa, November, 1886, which is a very dif- 
férent publication from the issue of the Interstate Tracer in évi- 
dence at the trial, and on which the indictment was based. The 
Tracer contains editorial matter, gênerai news items relating to 
trade and commerce, and has a cover of tinted paper. Besides, on 
the ûrst page of the inner pages again appear the title, date, 
sériai number, etc. It contains no "warning" or "wanted" notices, 
such as are above quoted, although there are a number of pages of 
"ratings" of individuals, with some columns of "Addresses Wanted," 
and "Found." If the spécimen copy submitted to the post-offlce 
department was similar to this copy of November, 1886, the letter 
authorizing its entry as second-class matter is readily understood. 
But the announced holding of the department, in the extract above 
given, of date June, 1891, would unquestionably prevent such order 
being granted as to the issue of the Interstate Tracer in évidence 
herein. When and by what steps the Tracer of November, 1886, 
degenerated into the Interstate Tracer of April, 1896, the évidence 
does not disclose. But I cannot avoid the conclusion that the steps 
materially marking this change must hâve occurred after the déci- 
sion was made permitting its entry as second-class matter. 

In Ex parte Jackson, 96 U. S. 727, the suprême court of the Unit- 
ed States aflSrmed the powers of congress with regard to the stat- 
ute under considération: 

The power possessed by congress embraces the régulation of the entire 
postal System of the oountry. The right to designate what shall be carried 
necessarily involves the right to détermine what shall be exeluded. 
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The same opinion déclares, witli référence to the "freedom of 
the press," with which it is claimed tlie statute under considération 
interfères: 

Nor can régulations be enforced agalnst the transportation of printed mat- 
ter In the mail, whlch Is open to examination, so as to interfère in any manner . 
with the freedom of the press. Liberty of circulating is as essential to that 
freedom as llberty of publishing. Indeed, without the circulation the publica- 
tion would be of little value. If, therefore, printed matter be excluded from 
the maUs, Its transportation in any other way cannot be forbidden by con- 
gress. 

And Judge PMllips bas well said (TJ. S. v. Harmon, 45 Fed. 414, 
416):. 

It is a radical misconception of the scope of the constitutional protection 
to indulge the belief that a person may print and publish ad libitum any mat- 
ter, whatever the substance or language, without accountability to law. 
Liberty In ail its forms and assertions in thls country is regulated by law. It 
Is not an unbridled license. Where vitupération or licentiousness begins, the 
llberty of the press ends. 

Tliat eminent jurist, Judge Story, in his commentaries on our con- 
stitution, h.as expressed his views very clearly. We quote a brief 
extract: 

There is a good deal of loose reasoning on the subject of the litterty of the 
press, as if Its invlolabllity were constitutlonally such that, like the liing of 
England, it could do no wrong, and was free from every inqulry, and afCorded 
a perfect sanctuary for every abuse; that, in short, it implied a desperate 
sovereignty to do every sort of wroiig, without the slightest accountability 
to private or public justice. Such a notion is too extravagant to be held by 
any sound constitutional lawyer, with regard to the rights and dutles belong- 
Ing to governments generally, or to the state governments In particular. If 
it were admitted to be correct, It mlght be justly afflrmed that the llberty of 
the press was Incompatible with the permanent existence of any free govern- 
ment. 

Congress has enacted this statute. It in no wise aiïords a per- 
son assailed through a paper or pamphlet redress for injuries or 
damages thereby suffered. The détermination of such questions 
is properly left with the state or other courts, under other and dif- 
férent proceedings. But at the date of the enactment of the prés- 
ent statute there existed an evil against which this statute was 
expressly aimed. The mails of the country were used for the çar- 
riage of scurrilous and defamatory, etc., matter, which was so 
mailed as to be exposed to the eyes of the employés in the post 
office department. This was the mischief to remedy which con- 
gress legislated. It has not declared that such matter shall not 
be carried in the mails. Whether such a widespread or flagrant 
abuse of the mails may be at any time occasioned by mailing of 
such publications, and when, as' that the mails shall be entirely 
closed to them, is for congress to détermine. As this statute now 
stands, défendant is not liable thereunder, except when, by his 
method of sending his paper through the mails, he shall so expose 
the objectionable matter on the "envelope, outside cover or wrap- 
per." The abuse of the mails which brought this statute into ex- 
istence is clearly apparent. The mischief sought thereby to be 
remedied exists in the Interstate Tracer in évidence, as mailed by 
défendant. The défendant has been heretofore sentenced by thia 
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court for violation of this statute by the unlawful use of postal 
cards in connection with his collection agency. There appears 
eomething of intent on his part to move in the proliibited direction 
as far as he possibly can, and yet escape the penalties of a violated 
law. As I am compelled to the conclusion that scurrilous and de- 
famatory matter is printed on the outside corer of the paper in 
évidence, defendant's motion in arrest of judgment must be over- 
ruled. Ordered accordingly, and défendant excepta. 



UNITED STATES v. STEARNS et al. 

(Circuit Court, S. D. New York. May 22, 1896.) 

No. 1,811. 

CusTOMS Dtjtibs— Classification— TuRKET Qcilm. 

The large, strong, wlng and tail featheta of the turkey were free of duty 
as "quills, prepared or unprepared, but not made up Intp complète arti- 
cles," under paragraph 689 of the act of 1890, and were not subject to 
duty as "omamental feathers," under paragraph 443. 

This was an appeal by the United States from a décision of the 
board of gênerai appraisers reversing the action of the collector of 
customs in respect to the classification for duty of certain mer- 
chandise imported by Stearns & Spingarn. 

Henry D. Sedgwick, Jr., Asst. U. S. Atty. 

Albert Comstock (of Comstock & Brown), for importera. 

TOWNSEND, District Judge. The articles in question are the 
large, strong, wing and tail feathers of the turkey. The collector 
classified them for duty under paragraph 443 of the act of 1890, as 
"ornamental feathers." The importers protested, claiming that 
they were free of duty, under paragraph 689 of the free list, aa 
"quills, prepared or unprepared, but not made up into complète 
articles." A great deal of évidence was taken in this case as to 
commercial désignation. It does not seem to me, however, that 
this évidence is of any importance, inasmuch as the articles in 
question are known in ordinary speech as "quills," and fall within 
the définition thereof given in the varions dictionarïes; and inas- 
much, further, as said paragraph 689 does not contain the qualify- 
ing words, "not otherwise specially provided for," while paragraph 
443 does contain said provision. I think it is clear that thèse 
quills are specially provided for by said paragraph of the free list, 
and are therefore not dutiable as feathers not otherwise specially 
provided for. The décision of the board of gênerai appraisers is 
aflfirmed. 

v.TÔF.no.S — 53 
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LOBSITZ V. UNITED STATES. 

(Circuit Court, S. D. New York. May 22, 1896.) 

CusTOMS uuTiEs— Classification— CambIi's Haib Noilb. 

Uamers hair nolls, being the short haïr of the camel, obtained by comb- 
ing, were dutlable as nolls, under paragraph 388 of the act of October 
1, 1890, and not as camel's haïr of the second class, under paragraphs 377 
and 384, or as waste, under paragraph 472. 

This was an appeal by S. Lobsitz from a décision of the board of 
appraisers as to the classification for duty of certain merchandise 
imported by him. 

Stephen Gr. Clarke, for importer. 
Henry G. Platt, Asst. U. S. Atty. 

TOWNSEND, District Judge. The articles in question are camel's 
hair noils. They were classifled for duty under paragraph 388 of the 
act of 1890, which is as follows: 

"388. On nolls, shoddy, top waste, slubblng waste, rovlng waste, yarn 
waste, garnetted waste and ail other wastes composed whoUy or In part of 
wool, the duty shall be thlrty cents per pound." 

The importer protested, claiming that they are dutiable as camel's 
hair of the second class, under paragraphs 377 and 384 of said act, 
or as waste, under paragraph 472. The latter claim was not pressed 
on the argument. It is clear that the article in question is not 
waste. Standard Varnish Works v, U. S., 8 G. G. A. 178, 59 Fed. 456; 
Patton V. U. S., 16 Sup. Ot. 89. The single question in the case is 
whether the concludmg clause of paragraph 388, "composed of wool," 
refers to thèse noils. It appears from paragraph 375 that Schedule 
K treats generally of wools, hair of the camel, etc. It is further 
relevant as bearing upon this question that the provisions for noils 
and for articles made from camel's hair both appear for the first 
time in this tarifl act. A "noil" means the short hair of the 
camel or sheep, obtained by combing. In the latter the short flbers 
are the inferior product; in the former, the short hairs are the su- 
perior product. In view of the décision of the suprême court in 
Robertson v. Salomon, 144 U. S. 603, 12 Sup. Ct. 752, as interpreted 
by the circuit court of appeals in Lowentlial v. U. S., 18 G. 0. A. 299, 
71 Fed. 692, it is doubtful whether the qualifying clause would in any 
case relate back te the word "noils." In this case, however, as 
camel's hair noils are not a waste, and as congress has carefuUy 
enumerated various kinds of woolen waste, and has limited the quali- 
fying phrase, "composed of wool," to other wastes only, it would 
seem that it did not intend to include camel's hair noils therein. The 
désignation under paragraph 388 of "noils," or the short hair of the 
camel produced by combing, is more spécifie than the gênerai désig- 
nation of camel's hair. If, as is contended by counsel for the im- 
porter, congress only intended to include in said paragraph such noils 
as are in fact waste, and therefore only noils from the wool of the 
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sheep, yet the précise language used does net permit of this construc- 
tion. The word "noils" includes noils of camel's hair. Such noils 
are not waste. Tlierefore the language, "ail other wastes," does not 
cover camers hair. The décision of the boaxd of gênerai appraisera 
is affirmed- 



LONG et al. v. POPE MANUF'G CO.i 

(Circuit Ck)urt of Appeals, First Circuit July 14, 1896.) 

No. 172. 

1. Patents — iNTœapBKTATioif ov Claims — Funotions not Mentionbd. 

Tlie fact that the inventer claims only certain functlons for his Invention 
will not prevent hlm from reaping the advantage of any other functlon 
within the claims as properly construed, avallable wlthout a modification 
of the machine vyhich Involves the use of further inventive faculty, wheth- 
er known to him and omltted from the spécifications wlthout fraud, or 
not known to hlm. 

3. Same— Enumbrated Pcnctions. 

But so much of the mère form glven in the spécification, drawings, and 
daim as is necessary to the accompllshment of ail the functlons expressly 
enumerated is essentlal, and must be retalned. A functlon afterwards dls- 
covered cannot be used to broaden the clalm, and is avallable only when 
the patent, construed in the llght of the clrcumstances exlstlng when It waa 
applied for, is broad enough to cover it 

8. Samb. 

It would establlsh a dangerous précèdent to glve to a mère paper patent, 
whlch has laln dormant for years, a breadth not contemplated on Its face, by 
reason of some new functlon dlscovered long after its issue, and after that 
functlon had been avalled of In practlce by others. 

4 SaMK— ROAD Vehicles. 

The Long patent. No. 281,091, for an Improved steerlng head for road 
vehicles, construed, and Md not Infrlnged. 70 Fed. 855, afflrmed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a suit in equity by George A. Long and others against 
the Pope Manufacturing Company for alleged infringement of let- 
ters patent No. 281,091, issued July 10, 1883, to George A. Long, for 
an improved steering head for road vehicles. The circuit court held 
that there was no infringement, and dismissed the bill. 70 Fed. 
855. The complainants appeal. 

Jas. K Maynadier, for appellants. 

Wm. A. Eedding and Edmund Wetmore, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This patent was taken out in 1882, 
and, so far as it comes in issue hère, it has not been put into prac- 

1 Eehearlng denled August 17, 1896. 
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tical use. Therefore, in deteiinining the inyentor's conception of 
the functions of the claim in issue, of the condition of the art, and 
of the improvement which he gave to the public, our safest re- 
source, after so long a lapse of time, is the patent itself. For thèse 
purposes the patent is very meager. It fails to state the inventor's 
conception of the state of the art, the particular advance which he 
understood himself to hâve accomplished, or the parts of his de- 
vice, or its functions, except incidentally, and in a crude and incom- 
plète manner. If, therefore, judicial tribunals misapprehend the 
scope of the invention, the cause will lie in the want of a full and 
frank disclosure on the face of the patent of what it was; and as 
this is the fault of the inventer, or, in law, attributable to him, 
he must accept the resuit as one of his own making. 
The claim in issue is as f ollows : 

"(5) The improved steerlng head for road-vehlcles, consistlng of shoulder, g», 
cap, 12, check nut, p, sleeve, k2, and balls, m, In comblnatlon with the stein of the 
crotch, h3, substantially as de^cribed." 

The only références to this claim in the spécification are a draw- 
ing showing the parts, and the following: 

"My Improvement in the steerlng post conslsts of the shoulder, g», above the 
crotch, hs, cap, 12, at the upper end, secured by check nut, p, sleeve, ks, with 
head, 12, and shoulder, m2, and the balls, n2, the arrangement belng such that 
the cap, 12, and check nut, p, may be set down readily from time to time when- 
ever the parts may wear slack; and in practlce the cap, is, will fit over head, 12, 
and the flange of shoulder, m2, will fit over the shoulder of the crotch so tightly 
as to exclude the dust, and thus Insure the most lasting and easy-working con- 
trivance." 

It will be observed that the head, P, over which the substantial 
controversy in this case arises, is not expressly named in the claim 
in issue. The same must be said with référence to the particular 
locations of the balls, n", on which the complainants rely as es- 
tablishing the most important function which they claim for their 
patented device. In this particular both stand on the same foot- 
ing, and the complainants must accept the head, P, as an élément 
in the combination, if they claim the locations of the balls, n", as 
an élément. They cannot take the one and reject the other. It 
may be that a strict comparison of the claim in issue with the 
spécification, and a stringent application of the requirements of 
the law with référence to the construction of claims, would defeat 
the claim for want of a proper enumeration of the éléments which 
necessarily enter into it, but we are not required to détermine any 
question of that character. The claim enumerates expressly sleeve, 
k', foUowed by the words "substantially as described." The descrip- 
tion of the sleeve, k^, as shown in the drawing, made a part of the 
spécification, may be construed to carry with it the head, P, and 
also the shoulder, m'', which likewise is not specifled in the claim. 
We therefore accept as valid the claim in issue, and give to it, and 
make a part of it, thèse éléments, which are enumerated in the spéc- 
ification and shown in the drawing, although not expressly stated 
in the claim. 
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An enlarged reproduction of the steering post shows thus: 



éa/à n- 




It will be seen that the only functions expressly claimed are con- 
venience in setting down the check nut, and exclusion of dust. 
But, by settled rules, this fact does not prevent the inventer from 
reaping the advantage of any other function within the claim, as 
properly construed, available without a modification of the maciiine 
which involves the use of further inventive faculty, although knovm 
to him, and omitted in the spécifications without f raud, or not known 
to him. Eeece Buttonhole Mach. Co. v. Globe Buttonhole Mach. 
Ce, decided by this court, and reported in 10 C. C. A. 194, 61 Fed. 
958, 966. An additional function is thus stated by the complain- 
ants: 

•The Long steering head diffeis In principle from the prior art; for the balls 
whlch take the welght In ail prior steering heads are on opiwsite sides of the 
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Stem, wlth the resuit that In steering tlie Initial movement of the stem Is on an 
axis which passes diagonally through the stem, whlle In the Long head it la 
on an axis which passes on one side of the stem." 

Tlie complainants' propositions relative to the alleged "dust-shed- 
ding" function do not impress us. 

The only différences in the respondent's machine are shown in 
the following drawing of the head of respondent's steering post: 




The only particular in which this is alleged to differ substan- 
tially from complainants' device is in the exterior slope of com- 
plainants' head, P, which, as shown in the patent, is a straight 
hypothenuse, while in respondent's head it is curved, and shows a 
lip or groove. We are satisfled that the function now claimed, and 
which we hâve described, is a useful one, and that, in view of it, 
the device shows an advance in the state of the art. Indeed, the 
circumstances under which the respondent is availing itself of it 
confess this. The only question, therefore, is whether the substi- 
tution of the curved surface, with a groove or lip, or with both, 
avoids the claim, so that there is no infringement. The addition 
of the lip and groove, or either of them, cannot avail the respondent, 
within the well-lqiown rule that infringement is not usually avoided 
by adding new éléments to those enumerated in the claim. We hâve 
therefore lef t for considération only the curvilinear Une substituted 
for the straight one. That this mère change of form does not of 
itself détermine the question was settled in Winans y. Denmead, 15 
How. 330. There the patent covered an improved car for the trans- 
portation of coal. It showed no form but that of an inverted cône, 
and for aught that appeared the inventor had in his mind no other 
whatever. Yet the court held that a car having a pyramidal form 
inf ringed. Such a form was within the f une tion which the inventor 
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had conceived when he applied for th.e patent, and this was plain on 
the face of tlie application. The court said, at page 343, as f ollows : 

"Where form and substance are inséparable, it is enough to look at tbe 
form only. Wbere they are separable,— where the wbole substance of the 
invention may be copied In a différent form,— it is the duty of courts and 
juries to look through the form for the substance of the invention; for that 
which entltled the inventor to hls patent, and which the patent was designed 
to secure. Where that is found, there is an infringement; and it is not a 
défense, that it is embodied in a form not described, and in terms claimed by 
the patentée." 

On the other hand, in Eeece Buttonhole Mach. Co. v. Globe But- 
tonhole Mach. Co., 10 C. C. A. 194, 61 Fed. 958, alreadv cited, we 
referred, at page 197, 10 C. 0. A., and page 963, 61 Fed., to "the 
rules of interprétation found in the décisions of the courts, and in 
text-books, which appertain solely to inventions plainly and essen- 
tially narrow"; and at page 197, 10 C. 0. A., and page 961, 61 Fed., 
we also stated another rule, as f ollows: 

"On the other hand, It is true that words and phrases which might hâve 
been omitted, on the presumption that they relate to nonessentials, may be 
introduced in such direct and positive manner aa to leave the courts no 
option except to regard them as afCectlng the objeets and limitations of the 
instrument In question." 

We are therefore to apply the foregoing rules to the case at bar. 
If the functions of the invention were solely those stated in the 
spécification, the claim must clearly hâve a narrow range, while, 
if the other function now suggested is permitted to aid in control- 
ling its construction, it is entitled to a broad one. It is plain, 
nevertheless, on ail rules, that so much of the mère form given in 
the spécification, drawings, and claim is essential, and must be re- 
tained, as is necessary in order to accomplish ail the functions ex- 
pressly enumerated therein. This last proposition is only an ap- 
plication of the well-known rule that patents, like other instruments, 
are to be construed by what appears on their face, "in the light of 
ail the circumstances and of the apparent purposes of the parties 
to them." Beece Buttonhole Mach. Co. v. Globe Buttonhole Mach. 
Co., ubi supra, at page 194, 0. C. A., and page 958, 61 Fed. Of 
course, as usual with other instruments, this applies only when con- 
struction is needed, and not when the patent is clear oh its face. 
It is only the circumstances existing at the time the patent is 
applied for which are to be taken into considération in its construc- 
tion. A function afterwards discovered cannot be used to broaden 
it; and such a function is available to the patentée only when the 
patent, construed in the light of the circumstances existing when 
it is applied for, is broad enough to embrace it. In the case at bar 
there is nothing to show that the function now claimed for the in- 
vention was m the mind of either the inventor or of the patent 
ofiice when the patent issued. Therefore it cannot be said that, if 
the patent be narrow on its face, it should be broadened out by con- 
struction to cover this new function. That claim 5 is thus narrow 
is clear. There is nothing in the patent to suggest that it is to be 
construed beyond what the drawing itself exhibits. In this partic- 
ular, Weir v. Morden, 125 U. S. 98, 106, 107, 8 Sup. Ct. 869, where 
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a narrow construction was given to a patent, is very mnch akin, 
There appear on the face of the spécification some things which. 
hâve especial force in calling for a narrow and précise construction. 
For example, the check nut, j^, is made an express élément in the 
combination. This would hardly be the case if a broadly new func- 
tion, like that now claimed, was to ba covered by it. Moreover, the 
function particularly described in the speciflcation is that of set- 
ting down the set screw "readily from time to time whenever the 
parts may wear slack." Indeed, this may be said to be the only 
function expressly stated; the other, that of excluding the dust, 
being apparently mentioned only incidentally. For this availability 
of the set screw, the straight hypothenuse is essential; giving the 
bail two bearings only, and allowing it to be pressed down from 
time to time as the parts wear loose. In the respondent's device 
the bail bas a bearing at the base, so that the function thus ex- 
pressly relied on could hâve no spécial or peculiar application. A 
construction of the claim in controversy which would, under any 
circumstances, exclude this spécial function, is, as we haye said, 
not admissible. If this invention had been put in early use, and 
so continued with a long public acquiescence, it might, perhaps, 
hâve safely received theref rom a practical construction more favor- 
able to the complainants. But, in view of the rapidity with which 
mechanical improvements advance in this âge, it would establish a 
very dangerous précèdent to give to a mère paper patent, which has 
lain dormant for years, a breadth not contemplated on its face, 
by reason of some new function discovered long after its issue, and 
after that function had been availed of in practice by others. There 
appear in this case some éléments which perhaps would render it 
not inéquitable to permit that resuit hère; but the précèdent, if 
established, would, on the whole, operate more to entrap honest 
manufacturers than to advance the useful arts. The decree of the 
circuit court is affirmed, with the costs of this court for the ap- 
pellee. 



BEACH V. INMAN et al. 

Circuit Court, N. D. New York. September 12, 1896.) 

No. 6,417. 

1. Patents— Infbingbmbnt—Papbb-Box Machine. 

The first three clalms of the Beach reissue, No. 11,167, for a machine for 
attaching stays to the corners of paper or strawboard boxes, being broad 
ones, which hâve been sustalned by the circuit court of appeals (18 C. 0. 
A. 165, 71 Fed. 420), must be declared infrlnged by a macliine in which 
the only différences are of form, and uot of substance, and the changes 
accomplish no new function or resuit. 

a. Samb— Pkior Adjudications. 

When a patentée has obtained a final decree after years of arduous llti- 
gation, sustaining the broad claims of his patent, such decree should pro- 
tect hlm against ail Intruders who seek to use the actual invention bj 
mailing changes of form to avoid the wording of the claims. After such a 
décision, the claims and spécifications are not to be scanned with a hostile 
eye. 
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This was a suit in equity by Fred H, Beach agaînst Horace Inman 
and others for alleged ûrfringement of reissued letters patent No. 
11,167, for a machine for attaching stays to tke corners of paper or 
strawboard boxes. The case was heard on a motion for a prelimi- 
nary injunction. The patent was sustained in prior litigation by 
both the circuit court and the circuit court of appeals. See 63 Ped. 
597, 18 C. C. A. 165, and 71 Fed. 420. 

John Dane, Jr., for complainant. 

Edmund Wetmore, for défendants. 

GOXE, District Judge. The flrst three claims of the Beach pat- 
ent are involved. That the défendants' machine contains aU the élé- 
ments of the combinations of thèse claims, sare one, is conceded. 
It does not, it is said, hâve the upper clamping die of the patent. In 
a narrow, technical sensé this is true. The défendants' die moves 
horizontally instead of vertically, and has a roUer pressure instead of 
that of a plunger. Both reciprocate; both eut off the stay-strip 
and both press it upon the box corner with sufficient force to maké 
it stick. One has a roUing progressive eut; in the other the knife 
has a straight edge, which cuts across the strip synchronously as 
the die descends. So far as the cutting action is concemed, it is 
like the substitution of a circular saw for a straight saw, or a 
scimiter for a claymore. The character of the eut is not of the 
essence of the inTention, and it is whoUy immaterial whether a 
round cutter begins opérations at the edge, or a straight cutter 
begins on the top or bottom of the stay-strip, so long as the eut is 
completed in time to enable the die to press the severed portion 
down upon the corner of the box. The same, substantially, is true 
of the pressing action of the two machines. It is the différence be- 
tween a roUer and a hammer — instruments often used interchange- 
ably in mechanics. 

The défendants' upper die is proTided with a V-shaped grooTe 
around its periphery, which coopérâtes with the diverging faces of 
the lower die, and between the two dies the stay-strip is pressed into 
position. In principle the two machines are identical; they diiîer 
in détails only. So long as the strip is made to adhère in the proper 
manner to the corner of the box it can make no différence whether 
pressure is applied uniformly to the entire adhesive surface, or by 
beginning the application at the side and continuing it untn the de- 
sired resuit is accomplished. A postage stamp can be made to stick 
as well by passing a blotti ng roUer over it as by pressing it down 
with the hand. In short tlie défendants accomplish the same re- 
suit by équivalent means. Having in mind the broad construction 
placed upon the patent, the court is convinced that the défendants 
infringe. 

The complainant is not limited to the précise mechanism shown. 
He is entitled to a libéral application of the doctrine of équivalents. 
"The flrst three claims are broad ones," says the circuit court of 
appeals, "covering the particular combinations referred to without 
any restriction to the détails of mechanical construction. * * * 
The only question is whether, 'n ^iew of the state of the art, Beach 
was entitled to appropriate as broad a combination as he has set 
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forth in his flrst three claims, which cover every device for aflOxing 
stay-strips to the outside of box covers, where the opération is per- 
formed by the combined action of a f eeding mechanism, a cutting 
mechanism and a pasting mechanism, in combination with any 
opposing clamping dies whose faces diverge. Tlie circuit court sus- 
tained tbese broad claims, and we concur in tliis décision." It must, 
tlierefcre, be lield tliat the changes made by the défendants are of 
form, and not of substance; they introduce no new function, accom- 
plish no new resuit and are only such as would occur to an ingenious 
mechanic whose object is to produce a machine which wUl do the 
f orbidden work while presenting a différent appearance to the eye. 

When a patentée has obtained a final decree after years of ardu- 
ous litigation, it should be final in reality as well as in name. It 
should guard his rights against ail intruders; it should be a docu- 
ment of the utmost value, and not a mère brutum fulmen. If, after 
having passed the ordeal of the courts, patents are still to be 
scanned with a hostile microscope, and the inartistic and, perhaps, 
thoughtless nomenclature of the description is to be substituted for 
the machine itself, an invitation is extended to iufringers to begin 
again the work of spoliation under a new disguise. They hâve only 
to change the mechanism by substituting a new part, taking care 
that it shall be known by a différent name from the one used by the 
inventor to describe the corresponding part in the patented machine, 
and they may proceed with impunity. When the actual invention is 
made clear, the inventor should not be impaled upon a sharp con- 
struction of his ill-chosen adjectives. An infringer should not es- 
cape because he is able "to évade the wording of the claims." Parts 
of speech should yield to parts of iron and brass. A défendant who 
has been pronounced in the wrong at every stage of a litigation ex- 
tending over a period of eight years should be satisfied. He should 
stop. When he persista in producing the old article by using a 
machine which concededly contains ail the éléments of the forbidden 
combination, save one, the court should not be overzealous to strain 
the rules of equity in his behalf. The presumptions are ail against 
him. The motion is granted. 



THE MAYFLOWEE. 

ULLERY et al. v. THE MAYFLOWER. 

(District Court, W. D. Pennsylvanla. August 3, 1896.) 

1. ShIPPING— TiTLB TO VbsSBL — ESTOPPEL. 

A limlted partnership purchaslng a stearaboat covenanted to recon- 
vey her to the vendors in case of any default, exlsting for a speclfled tlme, 
In the payment of purchase-money installments. Defaults were made 
for longer than the tlme flxed, and thereafter the boat was reconvey'ed 
by a blU of sale executed In behalf of the company by persons signing 
themselves as chalrman, secretary, and gênerai manager, and attested 
by the company's seal. The vendees thén conveyed to a third person, as 
trustée. Subsequently members of the limlted partnership llbeled the ves- 
sel for claims for services, alleging her to be the property of the said 
trustée. Beld, that In vIew of thls averment, and of the fact that the 
persons executlng the reconveyanee only did what the company had cov- 
enanted to do, the llbelants could not assert that the reconveyanee waa 
made wlthout authorlty, and dld not pass the tltle. 
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a. Maritime Liens — Services. , 

Members of a Umlted partnership, whlch bas eonveyed a vessel to thlrd 
parties by bill of sale with covenant of gênerai warranty, cannot there- 
after assert a lien against lier for serrlces performed whlle slie was owned 
by the partnership. 

Geo. W. xlcklin, for libelants. 

S. G. McCandless, for respondents. 

BUPPINGTON, District Judge. W. H. UUery and otliers file 
this libel against the steamboat Mayflower for services rendered on 
said vessel. The facts of the case are as follows: On April 19, 
1894, W. H. Wilson, Franli A. Bailey, Thomas M. Keese, and J. B. 
Sneathen, owners of the Mayflower, by an article of agreement sign- 
ed by them on their own behalf and for the Mendelsohn Park Excur- 
sion & Amusement Company, Limited, by L. N. Clark, chairman, and 
Thomas A. Ingram, secretary, and sealed with the company seal, 
agreed to sell said vessel to said co-partnership for $15,000. One thou- 
sand dollars of this sum was to be paid in hand, and the balance se- 
cured by a marine mortgage. This mortgage was given and recorded. 
By this agreement the Mendelsohn Company covenanted "to pay ail 
bills, wages, and claims contracted for, on account of, or charged 
to, said boat, once each week," and also that, "in default of any 
payment of interest or principal for a period of flve (5) days after the 
same is due and payable by the terms hereof, or the violation of 
any single condition, covenant, or agreement to be done and per- 
formed by said second party, then the right and privilège is granted 
to said parties of the first part by the party of the second part to 
résume possession, control, and ownership of said boat withOut re- 
sort to légal process to obtain possession and ownership; and said 
party of the second part further agrées to exécute a bill of sale re- 
transferring said boat to said first parties for a breach of any one 
of said covenants, conditions, or agreements, or default in paying 
interest or principal; or, if said first parties proceed on their mort- 
gage to recover possession, then said second party agrées to file no 
défense or claim for any part of said considération which may hâve 
been paid." The purchase money was not paid as it matured, but 
the oompany was allowed to run the boat until May 29, 1895. At 
this time considérable amounts of wages, extending far over the 
week contemplated in the agreement, were in arrear. On that day 
the boat was reconveyed by bill of sale to the original owners. 
This bill of sale was executed on behalf of the company by Lewis N. 
Clark, who signed as chairman and manager, and by George H. 
Lynch, one of libelants, who signed as secretary and manager. The 
company seal was attached, and the instrument regularly acknowl- 
edged on June 3, 1895, and recorded the same dày in the ofBce of 
the surveyor of customs. It contained a clause of gênerai war- 
ranty by which the Mendelsohn Company agreed "to warrant and 
défend the steamboat or vessel called the Mayflower, aûd ail other 
before-mentioned appurtenances, against aJl and every person or 
persons whomsoever." The vendee under this bill of sale took pos- 
session of the boat, and sold her thereafter to James H. Reese, trus- 
tée, by agreement of sale with clause of warranty. Subséquent to 
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said sale this libel was flled to recover for services rendered during 
the time fixe vessel was operated by the Mendelsolin Company, In 
the libel James H. Reese, trustée, is expressly alleged to be her 
owner. He appeared, gave bond, procured the vessel's release, and 
removed her from the jurisdiction of the court. Subséquent to the 
filing of the libel the claims of ail the libelants except four were 
paid. The costs were not paid, and thereafter ,the case was pro- 
ceeded in as to W. H. Ullery, who claimed $98.23 for services as 
mate; George F, Dumbarger, who claimed |459 for services as en- 
gineer; Thomas F, Dunlevy, who claimed $80 for services as pilot; 
George H. Lynch, who claimed |60.12 for services as clerk. The 
four claims were contested on the ground that libelants, beiug mem- 
bers of the limited partnership when they rendered their services 
and when the boat was sold, could not, under the facts of this case, 
maintain a lien against her. 

The libelants contend the bill of sale by which the vessel was re- 
transferred to the original owners was not executed by the author- 
ity of the company, and did not convey the title to the boat. There 
is no évidence that Clark was not a manager and chainnan of the 
company. Lynch swears he was not an offlcer. The paper shows 
that he signed it as one, and he does not deny the statement of 
Thomas M. Reese that he was represented as one at the time. There 
is no proof that the vendees under the bill of sale knew of his lack 
of authority. If, however, the paper was voidable on that account, 
libelants hâve taken no steps, nor has the company, to repudiate the 
acts of the persons executing it; and they hâve positively alïirmed 
them by filing their libel against the vessel, and expressly recogniz- 
ing and averring Reese to be the owner as we hâve seen. In addi- 
tion thereto, it will be noted that by the instrument by which the 
company purchased the vessel, provision was made for the retrans- 
fer to the vendors in case of the nonpayment of the purchase money. 
Whether authorized or not, the persons signing, and who were in 
charge of the boat, seem to hâve done no more than the company 
was obligated to do. For présent purposes we must regard the ves- 
sel as having been properly retransferred to the original owners, 
and by them to James H. Reese. Under thèse facts, can the libel- 
ants maintain their liens? After careful examination, we are of 
opinion they cannot. What might hâve been the rights of thèse 
libelants as against a limited partnership, of which they were mem- 
bers, to acquire a lien, is not the question before us, and upon it 
we express no opinion. Hère the rights of third parties had in- 
tei-vened. In the very instrument by which alone the company ac- 
quired any claim to the boat, it covenanted to pay ail wages con- 
tracted for or charged to the boat once each week. Will a court, 
proceeding on équitable principles, permit members of that part- 
nership, in violation of the company's covenant, to fasten upon the 
vessel, as against thèse covenantees, a liability extending over 
months? The very statement of the facts is a réfutation of the 
claim. But this case goes further. When the vessel was recon- 
veyed to the original vendors for nonpayment of the purchase 
money, as provided in the instrument by which the company origi 
nally took title, a covenant of gênerai warranty was given. Certain- 
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ly this case cornes within the spîrit of what Mr. Justice Grier said 
in Gallatin v. The Pilot, 2 "Wall. Jr. 592, Fed. Cas. No. 5,199: 

"A sale by the sheriff confère ail the title which the défendants In the exécu- 
tion hâve, and Is équivalent to tlieir own deed with spécial waiTanty. The case, 
then, présents this bare proposition: Can a vendor, for a considération paid, re- 
tain a lien against property which lie lias thus sold and delivered, in the liands of 
his vendee ; and that, too, for a debt due by himself to himself ? Oertainly he can- 
not, for where a chattel is sold and delivered to the vendee, the vendor bas nei- 
ther jus In re nor ad rem; nelther property in or lien on the thing sold. Ad- 
mitting there was, as between the partners, a balance In favor of the libel- 
ants, and that it would hâve been a lien inter sese, how could we retain such 
a lien on a boat sold by themselves with spécial warrantyî" 

In the présent case the purchasers of the hoat from the company 
were mortgage creditors, and, while the transaction was in form a 
sale, in substance its purpose was to extinguish and wipe out the 
mortgage debt. This debt was in existence before libelants' serv- 
ices were performed. Both by its record and its récital in the con- 
Teyance of thé vessel, the members of the company had notice of 
its existence before they performed any part of the work sued for 
in this libel. Such being the case, it would he inéquitable to per- 
mit the partners, as individuals, to wipe out the mortgage, or ac- 
quire a lien prior to it for services subsequently performed. In ad- 
dition to this, it is to be noted that the facts of this case tend to 
show the work was done on the faith of the partnership, rather than 
on the security of the boat. Libelants had notice that the boat it- 
self was heavily in debt, and must hâve realized that with the large 
mortgage upon her they must rely, not on the mortgaged boat, but 
on the successful opération of the partnership for payment of their 
wages. On the whole, we are of opinion the work was not done on 
the crédit of the boat, and on this account, if other reasons were 
necessary, the libel could not be sustained. The St. Joseph, Fed. 
Cas. No. 12,229, Brown, Adm. 202; The Benton, Fed. Cas. No. 1,334. 
The libel was confessedly proper as to some of the libelants who 
were afterwards paid, and would hâve carried costs. Under the 
circumstances, a decree will be entered against the respondents for 
costs. 
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AMERICAN MANUP'G CO. v. THE MAVERICK. 

HALL et al. v. SAME. 

(District Court, E. D. New Yorls. July 17, 1896.) 

1. CoLiiisiON — Sail with Steameh and Tow. 

The fact of having a tow upon a hawser does not absolve a steamer 
from the duty of keeping clear of an approaching sail. 
3. Samb— LiGHTS — Evidence. 

The supposition is uot to be indulged that a schooner, In good repair, 
and sailed by her master on shares, carried her red light so that it would 
show across her bows to a steamer whose course she was approaching 
from the port slde. An alleged fact of this character must be clearly 
proved, and not presuraed. 

3. BaMK— LiGHTB— Ceossino Courbeb. 

The fact that the light of a schooner seen on the port bow of a 
steamer (even It It were red, Instead of green, as claimed by the steamer's 
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oflaicers) dld not change Its bearing, held to hâve been sufliclent notice that 
the schooner was approachlng on a crosslng course; and the f allure of 
the steamer to change course or stop, held to hâve plaeed her In fault. 

4. Samb— Pailuhb to (Jall up Master. 

Fallure of a compétent and experlenced mate of a schooner to call 
the master from below, when approachlng, on crosslng courses, a steamer 
whose llght was clearly seen, hdd no fault; the duty of the schooner to 
keep her course belng clear. 

5. Same— Change of Cochsk in Extremis. 

Alleged error of a schooner meeting a steamer. In starboarding instead 
of portlng, held no ground of Uablllty, where the change was made only 
after the steamer's fallure to alter her course had produced extrême dan- 
ger of collision. 

Thèse were two libels for collision, brought, respectiTely, by the 
American Manufacturing Company and by John W. Hall and others, 
agalnst the steamship Maverick. 

Geo. A. Black, for libelants American Manuf g Co. 
Wilcox, Adams & Green, for libelants John W. Hall et al. 
Wing, Shoudy & Putnam, for the Maverick. 

BEÎŒDICT, District Judge. Thèse actions are brought to re- 
cover damages sustained by the libelants in the total loss of the 
schooner Ettie H. Lister and her cargo in a collision with the steam- 
ship Maverick, which occurred on the high seas, on the Ist day of 
October, 1894. The schooner left New York on that day, bound for 
Wilmington. She was sailing at a speed of âve knots an hour, 
under full sail, with a fair breeze. Her cox;rse for an hour or so 
before the collision had been S. W. ^ W. The steamer was bound 
up the coast to New York, having in tow a barge upon a hawser 
1,200 feet long. Her course was N. E., and her speed six knots. The 
wind was about west. The night was clear. The steamer made no 
changes of course or speed until just before the collision. Then she 
starboarded, but struck the schooner in the mizzen rigging on the 
starboard side, causing her to sink in a few moments. At the time 
of the blow the schooner's helm was hard a-starboard. 

Under the circumstances it was the duty of the steamship to avoid 
the schooner, and the burden is upon her to explain her fallure to 
do so. From this burden she is not relieved by showing that she 
had a barge in tow. Her main défense is that she saw the schooner's 
red light, and did not see any green light on her; that, seeing the 
red light only, her master supposed the light to be on a vessel ap- 
proachlng on a course parallel with his, and, as he was dlsplaying to 
her his red light, it was red to red, and he could keep on his course 
without danger. In fact, the schooner was approachlng the steamer 
from the port side on a course crosslng that of the steamship, and 
her red light, if properly arranged, was not dlsplayed to the steamer. 
On the part of the steamship it is contended that the red llght of 
the schooner was so arranged as to show across her bow, and so 
was dlsplayed to the steamer as she approached her. B\it there is 
no évidence to show such an arrangement of the schooner's red light. 
The schooner was kept in good repalr, and had been In constant em- 
ployment. She was salled by her master on shares, and It would be 
so hazardous to sail down the coast in the night with b,er red light 
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80 arranged as to show to this steamer across her bows that the 
supposition of such an arrangement cannot be indulged in. Such 
a f act requires to be clearly proven. It must not rest on supposition. 

The failure of the steamer to see tbe green ligM on the scbooner 
is claimed by the steamer to hâve been caused by the tact that the 
schooner did not bave a green light burning. Upon the question of 
whether the schooner was displaying a green light the steamer pro- 
duces many witnesses from the steamer's deck, T7ho were watching 
the schooner, and who say that they saw her red light, but no green 
light. The proof introduced on the part of the schooner is con- 
vincing that her light was set up about 6 o'clock and was then burn- 
ing. Of course, the light may hâve gone out after it was set up, 
but there is no direct évidence that it did go out. On the contrary, 
the witnesses from the schooner testify positively that it did not go 
out until the steamer struck the schooner. The mate of the schooner 
testifles that, after the steamer was reported by the lookout, he 
went forward and saw the green light burning. The lookout says 
that he saw it burning until it was put out by the shock of the col- 
lision. 

But if, on this testimony, it should be held that tbe weight of 
évidence shows that the schooner failed, by not displaying a green 
light, to notify the steamer that she was approaching on a course 
crossing that of the steamer, still there is a fact proved by the steam- 
er's witnesses which shows her to hâve had notice that the schooner, 
which the captain of the steamship supposed to be on a parallel 
course, was in fact approaching on a crossing course. This fact is 
that the light which those on the steamer say they saw on the 
schooner did not change its bearing. This fact is testifled to by 
several witnesses from the steamer, and, indeed, is alleged in the 
answer. It gave sufBcient notice to the master that the schooner 
was approaching on a crossing course. The master says he noticed 
the fact, but never thought about it, and made no change in his 
course or his speed. This was a great fault. Because, after seeing 
the light of the schooner approaching him on his port bow without 
change of bearing, he did not stop or change his course, he must be 
held in fault, and responsible for the collision which ensued. The 
Gray Eagle, 2 Biss. 25, Fed. Cas. No. 5,735. See Mars. Mar. ColL (2d 
Ed.) p. 350. 

It remains to be considered whether the schooner was also in fault. 
Three faults on the part of the schooner are insisted upon: (1) 
Putting up the green light untrimmed ; (2) in not calling the master 
from below when danger appeared; (3) in putting the helm up, and 
keeping it so, in a vain attempt to cross the steamship's bows. As 
to the trimming of the light, the testimony is that the light was 
trimmed. The lights were not filled that nîght because they had 
been flUed since they had been used. There is no évidence that 
the lamp was not fuU of oU. It was put up a little before 6 and 
then burned well. The collision occurred a little after 7. It is 
highly improbable that the lamp went out in so short a time for 
want of oil or trimming. Proving that the lantem was old does not 
prove that the light was bad. The lamp had been in constant use 
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for many years. On a trip previous some of the plaster of Paris had 
corne off, causing the light to go eut, and it was then repaired. The 
presumption is that it was put in good condition. It appears that 
the lookout of the schooner was on the sheer pôle in the main rig- 
ging, just under the green light, shortly hef ore he reported the 
steamer, and it is contended that he must hâve been there to fix the 
light. He swears that that was not his object, and that he did noth- 
ing to the light. If the light was ont, I should suppose the lantern 
would hâve been taken down by this man and relighted. It was 
surely a bad place to light a lamp in. There is testimony from the 
steamer that, at the time of the collision, the captain of the steamer 
sung out to the schooner, "Where is your green light?" The master 
of the steamer testifles to this, as do also two seamen from the 
steamer. But the two witnesses who conûrm the captain did not 
corne on deck until after the vessel struck. It is most probable, I 
think, that this call was after the vessel struck, and it is hardly suflQ- 
cient to overcome the positive testimony from the schooner that her 
light was burning. 

The next ground of complaint is that the mate did not call the 
master before he starboarded his wheel. But there was nothing in 
the situation that made the présence of the master on deck neces- 
sary. The steamer had been seen for some time. It was the duty 
of the steamer to avoid the schooner, The schooner's duty was 
clear. The mate who was in charge was a compétent man, had been 
a master himself for many years, and did what the situation called 
for. He held his course until the steamer was upon him. When he 
starboarded the danger of collision was imminent, and it was plain 
that he would run into the tow if he kept his course, The master 
of the steamer says the schooner did not change her course until 
he saw her on top of him. Then, when it was plâin that there would 
be a collision if she kept her course, he starboarded hard, The 
steamship had a tow extending behind her some 1,560 feet. I 
am unable to see that it was error to put the schooner's helm to 
starboard, instead of to port. In the présence of such a tow, ap- 
proaching her course and so near at hand, it was scarcely possible to 
clear by porting. On this point the testimony of the master of the 
steamer is suggestive. But, if it was a mistake to starboard the 
helm, the mistake is to be laid at the door of the steamship, which 
held her course until danger of a collision was extrême. The master 
of the steamer testifles that he did not change his course untU he 
was within a length of the schooner, and when he could see the 
loom of the schoonei''s sails, — when, as he says, the schooner was on 
top of him. 

None of the faults charged agalnst the schooner appear to me to 
be sustained by the weight df the évidence. Upon the évidence the 
steamer seems to me solely responsible for the collision, and she 
must be held liable for the loss that ensued. Let a decree be entered 
in each case in favor of the libelants, with an order of référence to 
ascertain the damages. 
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HALLAM T. TILLINGHAST. 

(Circuit Court, D. "Washington, W. D. July 16 1896.) 

Rbuotal of Causes — National Bank— Suit against Rbceivbr. 

A receiver of a national bank, appointed by the comptroller of the cup- 
rency, when sued in a state court on a claim of less than $2,000, lias no pow- 
er to remove the case to a fédéral court 

Suit by Benjamin Hallam against Phillip Tillinghast, receiver 
of the Columbia National Bank of Tacoma, Wasli. On motion to 
remand to state court. 

Lueders & Léo, for plaintiff. 
Phillip Tillinghast, for défendant. 

HANFOKD, District Jndge. This îs a suit in equîty, orîginally 
commenced in the superior court of the state of Washington, for 
Pierce county, against the défendant, as receiver of an insolvent 
national bank, appointed by the comptroller of the currency. The 
object of the suit is to reach assets of an insolvent national bank, 
and to establish a claim of priority against the funds of the bank 
in the oflScial custody of the défendant as such receiver. The 
amount involved is |478.75. The case veas removed into this court 
by the défendant on the ground that fédéral questions are involved, 
and the défendant has the right to invoke the jurisdiction of the 
fédéral court in ail matters of litigation affecting bis trust. The 
complainant dénies the jurisdiction of this court, and has moved 
to remand the cause to the court in which it was originally com- 
menced. In the cases of Price v. Abbott, 17 Fed. 506; Armstrong 
V. Ettlesohn, 36 Fed. 209; and Armstrong v. Trautman, Id. 275, — 
and other cases cited as authority by the défendant, the jurisdiction 
of the circuit court appears to bave been sustained on the ground 
that a receiver of a national bank is an ofïicer of the United States, 
and in each of the particular cases mentioned was suing under the 
authority of an act of congress, and jurisdiction to entertain such 
suits is conferred upon circuit courts of the United States by the 
third subdivision of section 629 of the Revised Statutes of the 
United States. That law, however, by its terms, is applicable only 
to cases at common law commenced originally in a circuit court, 
and in which an officer of the United States is plaintiff. It does 
not apply to a suit in equity, nor to a case in which an offlcer of 
the United States is défendant, and no authority is given to re- 
move such a case from a state court into a circuit court. This case 
is one arising under the laws of the United States, and, if the 
amount involved were sufflcient, it would be removable under the 
acts defining the jurisdiction of the circuit courts, approved March 
8, 1875, and March 3, 1887. But the act of March 3, 1875, limits 
the right of removal to cases where the matter in dispute, exclusive 
of costs, amounts to the sum or value of |500; and by the act of 
March 3, 1887, the amount necessary to give jurisdiction, and to 
entitle a défendant to remove a cause into a circuit court, is raised 
to |2,000. A receiver appointed by a circuit court, when author» 
v.76F.no.9 — 64 
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ized to défend in a suit affecting his trust, may remove the case 
into the court wMch appointed him, on the ground that such a suit 
is ancillary to the principal case in which the court has acquired 
jurisdiction, and control of the assets or funds in the custody of 
its oflficer. But this rule is not applicable to the case at bar. The 
défendant does not dérive his authority by an appointment from 
this court, and there is no principal suit pending, to which the case 
at bar can be related as an ancillary suit. Motion to remand 
granted. 



CARPENTER v. NORTHERN PAC. R. CO. et aL 

(Circuit Court, D. Washington, B. D. July 25, 1890.) 

1. FEDERAL Court?— Jurisdiction— Suit against Recbiyer. 

An action against a receiver appointed by a fédéral circuit court, grow- 
Ing ont of tlie transactions of the receiver or his employés, being ancillary 
to the suit in which the receiver was appointed, is within the jurisdiction 
of that court, regardless of the citlzenship of the parties, the nature of 
the controversy, or the amount involved. 

3. Samb — Removal from Statb Court. 

Where an action against a receiver, if orlginally brought in a fédéral 
court, would hâve been within its jurisdiction as being ancillary to the 
case in which the receiver was appointed, It may properly be removed to 
that court, if first brought in a state court. 

Action by M. Carpenter against the Northern Pacific Railroad Com- 
pany and Andrew F. Burleigh, as receiver of said company, to re- 
cover damages amounting to less than |2,000, for a personal injury, 
originally commenced in ithe superior court of the state of Washing- 
ton for Spokane county, and removed into the United States circuit 
court by the défendants. Motion to remand denied. 

Frank H. Graves, for plaintiff. 

J. M. Ashton and J. E. McBride, for défendants. 

HANFOED, District Judge. It is conceded that this action, being 
against the défendant Burleigh in his capacity as receiver of the North- 
ern Pacific Eailroad Company, under an appointment made by this 
court, and the corporation for which he is receiver, is one arising under 
the laws of the United States. But the plaintifE disputes the jurisdic- 
tion of this court on the ground that the amount involved is less than 
the amount required to give the court jurisdiction under the act of con- 
gress of March 3, 1887, as corrected and amended by the act of Au- 
gust 13, 1888 (1 Supp. Eev. St. U. S. [2d Ed.] 611). If the action might 
be considered as an entirely distinct and independent case, and discon- 
nected from any other cause within the jurisdiction of this court, the 
plaintiff would hâve to be sustained in his contention. But the case 
has grown out of the transactions of the receiver and his employés in 
the opération of the railroad, under authority of this court, and the re- 
ceiver, in his ofQcial capacity as an ofiîcer of this court, is called upon 
to défend the property in his control and custody. The case must, 
theref ore, be regarded as ancillary to the principal action now pending 
in this court, and in which the amount involved is many times greater 
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than the amount specified in the statute as essential to jurisdiction. 
By a number of décisions of the suprême court of the United States it 
has become deiinitely settled that when a United States circuit court 
acquires complète jurisdiction of a suit against an insolvent corpora- 
tion, and takes into its custody and control the assets and business of 
such a corporation, the jurisdiction of the court embraces not only the 
principal cause, but as well ail the side issues and branches of the 
litigation involving rights of the corporation itself or its creditors or 
employés, and affecting the administration of the estate. Ail actions 
and proceedings which are ancillary to the principal cause, and which 
may be litigated in the same district, are cognizable in a circuit court, 
regardless of the citizenship of the parties, the nature of the coutro- 
versy, or the amount involved. In the opinion of the suprême court 
by Mr. Justice Brown, in the case of McNulta v. Lochridge, 141 U. S. 
327-332, 12 Sup. Ct. 13, it is said that "actions against the receiver 
are in law actions against the receirership, or the funds in the hands 
of the receiver; and his contracts, misfeasances, négligences, and lia- 
bilities are officiai, and not personal; and judgments against him as 
receiver are payable only from the funds in his hands." And in the 
case of White v. Ewing, 159 U. S. 36-40, 15 Sup. Ct. 1019, the opinion 
of the court by the same learned justice asserts that where a circuit 
court obtains jurisdiction over an insolvent corporation by the filing 
of an original bill and by the appointment of a receiver, "any suit by 
or against such receiver, in the course of the winding up of such cor- 
poration, whether for the collection of its assets or for the défense of 
its property rights, must be regarded as ancillary to the main suit, and 
as cognizable in tlie circuit court, regardless either of the citizenship 
of the parties, or of the amount in controversy. • • ♦ " And 
"where an insolvent corporation is placed in the hands of a receiver of 
the circuit court, such appointment draws to the jurisdiction et that 
court the control of its assets, so far as persons having claims to par- 
ticipate in the distribution of such assets are concerned, and that par- 
ties must go into that court in order to assert their rights, prove their 
demands, and reçoive whatever may be due them, or their share or in- 
terest in the estate. ♦ • • There is just as much reason for ques- 
tioning the jurisdiction of the court in this case upon the ground of 
the want of diverse citizenship as upon the ground that the requisite 
amount is not involved." The cases of Eouse v. Letcher, 156 U. S. 47- 
50, 15 Sup. Ct. 266, and Eouse v. Hornsby, 161 U. S. 588-591, 16 Sup. 
Ct. 610, may also be referred to as explaining and amplifying the posi- 
tion of the suprême court on this subject. In both cases it is held 
that controversies affecting an estate in course of administration may 
be litigated in a circuit court of the United States having jurisdiction 
and custody of the estate, although such controversies would not be 
cognizable therein if the court had not prevîously acquired jurisdiction 
of the estate. It is the doctrine of the suprême court that when a cir- 
cuit court of the United States assumes jurisdiction of a litigated 
claim against a receiver, the jurisdiction is ref érable to the main case 
in which the receiver was appointed, and in which the court acquired 
jurisdiction of the estate ont of which such claims are to be satisfled. 
Upon this doctrine I rest my décision denying the motion to remand. 
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for this action, if it had been originally brouglit in tMs court, to re- 
cover a sum less than |2,000, would hâve been cognizable berein as an 
action ancillary to the main case in which the défendant Burleigh was 
appointed receiver, and I Lold that the action is none the less ancil- 
lary because commenced in a state court. The parent case would be 
removable if it had been commenced in a state court, and the right of 
removal extends to and includes ail actions and contre ver sies which 
are its off shoots, and which must be determined before the receiv^er 
can close his accounts and be discharged from liability. Motion to 
remand denied 



HUMPHKEYS v. THIED NAÏ. BANK OF CINCINNATI, OHIO. 

(Circuit CJourt of Appeals, Sixth Circuit July 8, 1896.) 

No. 358. 

L Rbview on Appeal— Findings of Faot. 

Wlien ttie finding in tlie circuit court Involves mixed questions of law 
and fact, and Is gênerai in its form, nothing Is open to review In tlie 
circuit court of appeals except tlie rullngs made in the progress of the 
trial, the findings being conclusive as to the facts. 

2. Samb— Exceptions. 

When a Jury is waived in the circuit court, a party wl8hing"to raise 
any question of law upon the merits in the court above should request 
spécial findings of fact, framed like the verdict of a jury, and reserve his 
exceptions to those spécial findings if he deems them not sustained by the 
évidence; and if he wishes to except to the conclusions of law drawn 
by the court from the facts found he should hâve them separately stated 
and excepted to. 

8. EsTOPPBL— Evidence. 

An indorser on certain notes made a compromise wlth the Indorsee 
by which he gave his notes for a part of the amoimt due, he to be re- 
leased from liability on the original notes upon payment of the com- 
promise notes at maturity. Held, that évidence that money wlth which 
he made part payments on the compromise notes was borrowed by hlm 
was not admissible on an Issue as to whether the indorsee, after ac- 
cepting such payments, was estopped to hold him llable on the original 
notes. 

4. Accord and Satisfaction. 

An indorsee of a note agreed to recelve, In compromise of an Indorser's 
liability thereon, secured notes for a less amount, the Indorsee to hâve 
the right, If the compromise notes were not paid when due, to sue the 
Indorser for the balance remainlng due on the original notes, after ap- 
plying thereon the partial payments made on the compromise notes, and 
the proceeds of the securlty glven therefor. Beld^ that the Indorsee dld 
not, by recelving part payments on the compromise notes after their 
maturity, waive the right to sue the Indorser on the original note. 66 
Fed. 872, affirmed. 

6. Samb. 

Nor did he walve his right to proceed on the original note by falllng to 
tender back the compromise notes, or the securlty glven therefor. 

6. Pabol Evidence— JuDawENT. 

Where the facts do not appear on the face of a Judgment, oral évidence 
Is admissible to show how crédits thereon came to be allowed, and what 
they were allowed for. 

In Error to the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 
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This was an action at law by the Thlrd National Bank of Cincinnati, Ohio, 
to recover the amount due on 14 promlssory notes, aggregating about $24,tXX), 
from A. E. Humphreys, a member of the flrm o£ Ira A. Humphreys & Son, 
who were Indorsers on said notes. The notes were made by the Boyd 
Manufacturlng Company, a corporation, to 0. W. and S. G. Boyd as payées, 
and indorsed by them to Ira A. Humphreys & Son, and by the latter firm 
indorsed to the Thlrd National Bank. The notes were made In the latter 
months of 1886 and the early months of 1887, and by thelr terms were pay- 
able durlng the months of Macch, April, May, and June of 1887. They 
were not paid at maturity, and the liablllty of the indorsers was flxed by 
demand, notice, and protest. The maker and indorsers of the note became 
Insolvent before the maturity of ail the notes, and Ira A. Humphreys & 
Son, being deslrous of making a settlement with the Thlrd National Bank, 
entered Into an agreement, the important provisions of which were as fol- 
lows: 

"The said the Thlrd National Bank of Cincinnati, Ohlo, agrées to fully 
release and diseharge the said Ira A. Humphreys & Son as indorsers upon 
the seyeral notes herelnbefore described upon the payment by said Ira A. 
Humphreys & Son of twenty-flve per cent, of the Indebtedness represented 
by said notes. The sald sum so agreed to be pald by the said Ira A. 
Humphreys & Son to be evidenced by two promlssory notes equal in amount, 
and payable as follows: One In sixty days after the date hereof, and one 
in twelve months after date hereof, wlth interest at the rate of six per cent. 
untU pald. The sald Ira A. Humphreys and A. E. Humphreys, doing busi- 
ness as Ira A. Humphreys & Son, in considération of the release and dis- 
charge as aforesald, hereby promise and agrée to exécute and deliver sald 
notes to said bank within thlrty days from the date hereof, and to cause the 
payment of the same to be secured by the exécution and delivery of a trust 
deed by Eleanor A. Humphreys and Ira A. Humphreys, her husband, con- 
veying to the Third National Bank of Cincinnati a lot of ground in the town 
of SissonvlUe, Kanawha county, West Virginia, containing about seven 
acres of land, wlth the Improvements thereon; also a tract of woodland 
sltuate in said county of Kanawha, known as the 'Huffman Tract,' and con- 
taining about three hundred acres; both free and clear of Incumbrance; said 
deed to be drawn and executed in conformity to the laws of the state of 
West Virginia authorizlng and empowering the Thlrd National Bank to sell 
and convey the same upon the fallure to pay said notes, or either of them, 
at maturity. It is further agreed by and between said parties that the Thlrd 
National Bank shall hold and retaln the original notes herelnbefore flrst 
described, and upon -the fallure of the sald Ira A. Humphreys & Son to fully 
pay the two notes representing twenty-flre per cent, of sald original indebt- 
edness at the maturity of the same, the amount that may be pald thereon by 
said Ira A. Humphreys & Son, or by the sale of the real estate described 
In said trust deed, shall be applled as a crédit upon the original indebtedness 
of the said Ira A. Humphreys & Son as indorsers upon the notes first herein 
described, anything herein to the eontrary notwitbstandlng, and the said 
bank shall haye the right to enforce the fuU payment of the balance due 
thereon against said Ira A. Humphreys & Son." 

Two notes were given as provided, and nelther was pald at maturity. Jb'ay- 
ments were made on thèse notes, however, from time to time from 1887 
until May, 1889. Releases were made by the bank under the trust deed 
to enable parts of the real estate to be sold, and the proceeds were credited 
on the two compromise notes. Requests were made by Humphreys from 
time to time for an extension of time on the two compromise notes, and, 
while a formai contract to extend the time was always refused, lenlency was 
shown by the bank. In one or two of the letters, the bank threatened to 
bring suit upon the compromise notes. Promises were made by A. E. 
Humphreys to make partial payments from time to time, but were not always 
Icept. The correspondence Is set ont In full In the record. The last pay- 
ments made were the proceeds of sale of two towboats, now sald to be the 
property of the mother of A. E. Humphreys, though that dld not appear at 
the time to the bank. The proceeds of the boats amounted to $1,495, and 

his was credited April 26, 1889, and May 27, 1889. The total crédits upon 
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the two notes aggregated about $4,000, leavlng a balance due of Ç2,000, with 
interest. For 17 months thereafter, no payments were made, and A. E. 
Humphreys, having abandoned hls business in West Virginia, left tbe state, 
and became a résident of Minnesota. On the 15tli day of November, 1888, 
the Thlrd National Bank had brought suit in the common pleas court of 
Brown county, Ohio, against the maiier of the original notes, the Boyd Man- 
ufacturing Company, and the flrst Indorsers, C. W. Boyd and S. G. Boyd. The 
pétition in that case admltted certain crédits In favor of the détendant be- 
cause of divldends paid out of the insolvent estate of the maker. The an- 
swer flled by the Boyd Manufacturing Company pleaded that addltional 
crédits should be allowed on the ground that Ira A. Humphreys & Son, as 
Indorsers, had paid to the plalntifC the sum of $6,000. There was no reply, 
and judgment was entered by the Brown county common pleas court for 
$18,691.38. 

On the 27th of October, 1890, the bank brought suit upon the original notes 
against the maker and ail the Indorsers In a state court of West Virginia, 
and service was obtalned on both members of the flrm of Ira A. Humphreys & 
Son. Subsequently the bank brought thls suit on the 29th of January, 1892, 
in the superlor court in Cincinnati, and obtalned service only on A. E. 
Humphreys, the défendant below, and the plaintlfif in error. The cause 
was removed to the court below on the ground of local préjudice, and the 
diverse cltlzenshlp of the parties. The défenses, made In the answer and 
the amendments to the answer by the défendant below were volumlnous, 
and somewhat confusing. It wiU serve no good purpose to rehearse them. 
It sufflces to say that the main défense was based on the ground of settlc- 
ment, and the clalm that the bank, by recelvlng payment on the compromise 
notes after their maturlty, and by urglng the défendant to make t'urther 
payments thereon, and by leading the défendant to suppose that It dld not 
Intend to hâve recourse to the original notes, walved its rlght under the 
contract to hold the défendant liable on the original notes, elected to pursue 
its remedy on the compromise notes alone, and by inducing a change of 
position on the part of the défendant on the falth that thls was the inten- 
tion of the bank, estopped Itself thereafter to rely upon the original notes 
as against the défendant. A f urther défense was based on the Brown county 
suit, It belng clalmed that the plalntlff had allowed thereln a crédit to the 
maker and principal debtor of $6,000, thus electlng to treat the delivery of 
the two notes In compromise as a payment of the sum for whlch they were 
glven. It was further eontended that thls release of the principal enured 
to the benefit of the surety or Indorser, and that the judgment was binding 
as res Judlcata upon the parties to thls suit, because they were prlvles to the 
parties to the Brown county suit, and therefore that the judgment in thls 
case on the notes could not exceed that whlch was taken against the prin- 
cipal debtor in Brown county. It was also made to appear Jn the défenses 
that in August, 1892, some elght months after thls suit was brought in the 
superlor court of Cincinnati, A. B. Humphreys went to the Third National 
Bank, and tendered to its proper offlcers the balance due on the two com- 
promise notes, with Interest, and that thls tender was refused. The money 
was not paid into court, and the tender was not kept good by an offer to 
pay lu the answer. Pendlng the hearlng, the bank, through its eounsel, 
tendered to the défendant the two compromise notes, and also a release of 
the trust deed or mortgage of ail the land whlch had been conveyed under 
the terms of the original agreement of compromise, less that whlch had been 
released prevlously to permit private sales. This tender was excepted to, 
but allowed to go In évidence. The case, by written stipulation of the par- 
ties waivipg a jury, was submltted to the court. 

The court made the following findings In favor of the plaintiflf: "This 
cause, having been duly heard, a jury belng waived, was submitted to the 
court upon the pleadings and the évidence of the October term, A. D. 1894, 
of this court, and the court, having slnce sald time had the same under con- 
sidération, now finds that the défendant, A. E. Humphreys, is indebted to the 
plalntlff on the several promissory notes set forth and descrlbed In the péti- 
tion, after allowing ail proper crédits, the sum of twenty-six thousand and 
ninety-nlne and ss/ioo dollars ($26,099.33). To ail of whieh défendant, A. B. 
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Humphreys, tlien and there excepta." The défendant then made a motion 
to set aslde the flnding and for a new trial for the folio wlng reasons: First 
Errer of the court in assesslng the amount of recovery. Second. That the 
finding and décision are not sustained by sufflcient évidence. Third. That 
the finding and décision are contrary to law. Pourth. That the flnding and 
décision are contrary to law and the évidence. Fifth. The finding and dé- 
cision were for the plaintiff, when they ought to hâve been for the défendant, 

A. B. Humphreys, to which finding and décision said défendant then and 
there excepted. Sixth. Newly-discovered évidence materlal to défendant, A. 

B. Humphreys, which he could not with reasonable diligence hâve dlscovered 
and produced at the trial. Seventh. Error of the court in excluding évidence 
offered by défendant, A. E. Humphreys, objected to by plaintiff, and excepted 
to at the tlme. Bighth. Error of the court in the admission of évidence of- 
fered by plaintiff, objected to by défendant, and excepted to at the time. 
And thereupon the court made thls judgment entry: "This cause coming on 
to be heard upon the motion of the said défendant, A. B. Humphreys, for a 
new trial, and the évidence therewith submltted, was argued by counsel, 
and the court, being fuUy advlsed in the premises, doth overrule said motion. 
It is therefore considered by the court that the said plaintifC recover from the 
saJd défendant, A. B. Humphreys, the sum of twenty-slx thousand ninety-nine 
and 88/100 dollars ($20,099.33), as herelnbefore found to be due said plaintiff, 
wlth Interest thereon from the Ist day of the présent term of court, to wlt, 
Aprll 1, 1895, together wlth its costs hereln eipended, taxed at ? — ■ — , and 
exécution is awarded therefor." The bill of exceptions was allowed embodylng 
ail the évidence, and the case Is hère on a writ of error and certain asslgn- 
ments. 

G. Bambach, Bankin D. Jones, and Francis B. James, for plaintiff 
in error. 

Tlios. B. Paxton, John W. Warrington, aad Jolin B. Boutet, for de- 
fendant in error. 

Before TAFT and LUETON, Circuit Judges, and HAMMOND, J. 

TAFT, Circuit Judge, after stating tlie f acts as above, delivered the 
opinion of tlie court. 

The finding in favor of the plaintiff below was a finding which in- 
volved mixed questions of law and fact, and it was gênerai in its form. 
It is well settled that in such a case nothing is open to review in thia 
court except the rulings of the trial court in the progress of the trial, 
and that such rulings do not include the gênerai finding of the circuit 
court, which performs the office and has the effect of a verdict of a 
jury; that is to say, it is conclusive as to the facts found. The strict- 
ness with which tins rule is enf orced is clearly set forth in the opinion 
of Judge Lnrton speaking for this court in Insurance Oo. v. Hamilton, 
22 U. S. App. 386, 11 C. C. A. 42, and 63 Fed. 93, where ail the dé- 
cisions of the suprême court upon the subject are fully reviewed. 
This practice in the fédéral courts of appeal differs from that m the 
state courts of this circuit where it is open to counsel on writ of error 
by exception to a gênerai finding to raise the question in the appellate 
court of the suiHciency of the évidence as a matter of law to sustain 
such flnding. We fear that this différence in the practice is not sufS- 
ciently well known to counsel, and we think that their attention 
should be especially directed to the very technical and severe rule of 
the fédéral appellate courts in this respect. When a party in the 
circuit court waives a jury, and agrées to submit his case to the court, 
It must be done in writing; and if he wishes to raise any question of 
law upon the meritti in the court above he should request spécial flnd- 
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ings of fact by the court, framed like a spécial verdict of a jury, and 
then reserve Ms exceptions to those spécial findings, if he deems them 
not to be sustained by any évidence; and if he wishes to except to 
the conclusions of law drawn by the court from the tacts found he 
should hâve them separately stated and excepted to. In this way, 
and in this way only, is it possible for hini to review completely the 
action of the court below upon the merits. A gênerai finding in 
favor of the party is treated as a gênerai verdict. A gênerai verdict 
cannot be excepted to on the ground that there was no évidence to 
sustain it, Such a question must be raised by a request to the court 
to direct a verdict on the ground of the insufflciency of the évidence. 
If the views which the court takes of the law are deemed to be preju- 
dicial to a party, he is required to except to the charge at the time 
that it is delivered, indicating those parts of it to which he objects. 
Where a cause is submitted to the court, however, the court cannot, 
in the nature of things, charge itself, and therefore no opportunity is 
presented to the party objecting to the views which the court enter- 
tains of the law to take his exceptions, unless he procures spécial find- 
ings of fact to be made and spécial conclusions of law to be drawn 
therefrom. We regret that in a number of cases brought before 
us the submission of a law case to a court upon stipulation has 
proved a trap to counsel in this court, and we say what we hâve with 
the hope that it may direct the attention of those who shall bring 
cases hère in the future to the fact that «jreat care must be taken in 
the préparation of a case for errer proceedings, when no jury inter- 
venes. The resuit in this case is that the gênerai flnding in favor of 
the plaintiff cannot be disturbed, because it in volves a mixed ques- 
tion of law and fact, and is not reviewable hère. We can only 
examine the rulings of the court on the évidence as shown in the bill 
of exceptions. 

The flrst assignment of error is based on the refusai of court to 
allow the défendant below, after he had stated that he was insolvent 
at the time he made the agreement, to state whai the amount of his 
debts was, and that of his liabilities. It was possibly relevant to 
show that Humphreys was insolvent to explain the position of the 
parties in making the agreement, but we think the extent of his in- 
solvency was a circumstance altogether.too remote to hâve any bear- 
ing on the issues in the case. 

The second and third assignments of error were based on the re- 
fusai of the court to allow Humphreys to testify that he had procured 
the money with which to pay the crédits on the compromise notes 
from his brother and his mother, and that he had agreed to repay 
them for thèse advances. It is claimed that thèse facts were im- 
portant, as tending to show that Humphreys had changed his posi- 
tion in making the payments. We do not think that the claim is 
tenable. It is entirely immaterial where or how he procured the 
money with which to make the payments. The payment itself was 
a suÊScient change of position to sustain an estoppel, if otherwise it 
could be sustained; and the fact that in making such payments he 
borrowed the money from some one else does not add to the force of 
the estoppel. 
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The fourth, fifth, and sixth assignments of error raise the question 
whether the court made an error in permitting the plaintiflf bank to 
tender a release of the mortgage or deed of trust of the land Com- 
pany in accordance with the agreement of compromise, and to tender 
the compromise notes back to Humphreys. We think that there 
was no réversible error in the course which the court took, because 
we think that, whether it was compétent or not to make the tenders 
which were made in oi)en court, on the admitted facts of the case the 
plaintiff was entitled to recover without respect to thèse tenders, and 
the tenders were unnecessary to sustain the plaintifE's cause of ac- 
tion. This view requires us to consider the merits of the case and 
the main défense pleaded by the défendant below to the suit. That 
défense was treated by the court below as accord and satisfaction. 
The counsel for the plaintiff in error (the défendant below) insist 
that it is not the défense of accord and satisfaction, but it is what 
they call the défense of wairer, élection, and estoppel, Their con- 
tention is that it was the duty of the bank, when the compromise 
notes fell due and were unpaid at that time, either to hâve recourse 
to thé original indebtedness, and indicate to the défendant that it 
proposed to hold him upon that, or else to elect to proceed on the 
compromise notes; that it did elect to ijroceed on the compromise 
notes, thereby waiving its right to hâve recourse to the original in- 
debtedness, and estopped itself from doing so thereafter, because the 
défendant was thereby induced to make payments upon the compro- 
mise notes as the only indebtedness upon which he could be held lia- 
ble. In our opinion, this défense, under the agreement of compro- 
mise, is untenable. By the terms of that agreement the bank con- 
tracted to receive in full of its claim 25 per cent, of the amount 
evidenced by two compromise notes for |3,000 each, due respectively 
in 60 days and 12 months. The notes were secured by a deed of 
trust or mortgage of land in West Virginia, which authorized the 
Third National Bank to sell and convey the same upon the failure to 
pay said notes, or either of them, at maturity. It was further agreed 
that the bank might hold the original notes, and, upon the failure of 
Humphreys to pay the two notes in full at their maturity, the amount 
which might hâve been paid on those notes by Humphreys, or by 
the sale of the real estate, should be applied as a crédit upon the 
original indebtedness, and that the bank should hâve the right to en- 
force the full payment of the balance due on the original debt against 
Humphreys. We think the meaning of this agreement is plain. It 
is that, if Humphreys did not pay the compromise notes, the security 
which he had given to pay them, and the partial payments he might 
hâve made on them, should inure to the banlî for its beneflt in the 
collection of the original indebtedness, and should be applied thereon. 
If both notes were unpaid, the bank had the right to enforce the se- 
curity. It also had the right to hâve recourse to the original in- 
debtedness. It necessarily folio wed, therefore, that the amount real- 
ized on the security could be applied on the original indebtedness. 
The bank did not at once hâve recourse to the original indebtedness 
when the two compromise notes were unpaid at their maturity. It 
permitted Humphreys to go on, and make payments on those notes, 
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and urged him to take them up. As long as the bank occupied this 
position, it did waive the right to hâve recourse to the original in- 
debtedness; that is, it postponed the time beyond the maturity of the 
compromise notes within which Humphreys, by paying the same, 
could make accord and satisfaction; but it did nothing more. It 
did not, by its leniency to Humphreys, forfeit the right, ultimately re- 
served to it in the contract, of returning to the original indebtedness 
should Humphreys not pay the compromise notes. Possibly — though 
we do not décide this — the bank might be held, by reason of its ac- 
ceptance of a crédit upon the compromise notes after maturity, to 
an obligation to give Humphreys a reasonable time thereafter within 
which to pay those notes and to complète satisfaction of the accord; 
but, instead of paying the compromise notes in full, Humphreys per- 
mitted 18 months after the last payment on the notes to go by, and 
then the bank sued him on the original indebtedness. There was a 
delay of nearly two years longer, and then the bank brought a second 
suit on that indebtedness. It was not until eight months after the 
second suit that Humphreys tendered payment of the compromise 
aotes. This was certainly not payment of them within a reasonable 
time, even if the deaJings between the parties were such as to require 
the bank to give to Humphreys a reasonable time for the payment of 
the compromise notes after the last crédit on them, bef ore recurring to 
the original indebtedness. Humphreys' final tender was, therefore, 
without efîect. When the bank recurred to the original indebtedness, 
the deed of trust, by virtue of the agreement of compromise, the terms 
of which had not been changed except by an extension of the time 
within which Humphreys might ha^e completed the accord and satis- 
faction, became applicable as security to the original indebtedness. 
Hence there was no obligation of the bank to tender a release of the 
deed of trust as a condition of recovery on the original notes. Nor was 
it necessary, as a condition of recovery on the original notes, that it 
should tender back the compromise notes. The contract of compro- 
mise did not require it. Recourse to the original indebtedness by 
the bank was not a rescission of any existing contract, but it was 
merely the pursuit of an express remedy accorded to the bank on the 
face of the compromise agreement. It is true that, as soon as the 
compromise notes ceased to perform their office, Humphreys was en- 
titled to hâve them from the bank, and that he might, in an équitable 
form of action, possibly compel their delivery to him. But we are 
clearly of opinion that there is no analogy between the case at bar 
and those cases where a party's right of action resting on rescission 
of a contract cannot be asserted until ail that has been received un- 
der the contract is tendered back. We fully concur with the court 
below in the view that the défense hère was only one of accord and 
satisfaction, and that there is not any ground whatever for the claim 
of waiver, élection, and estoppel. 

In Haggerty v. Simpson, 1 E. D. Smith, 67, a creditor had judg- 
ment, and it was agreed that, if certain compromise notes secured by 
îndorsement were paid as they became due, satisfaction of the judg- 
ment would be acknowledged ; and that, if either of the notes should 
not be paid at maturity, the partial payments on the notes should 
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be credited on the iudgment, and the judgment should remain in full 
force for the balance. The notes were net paid as agreed, but the 
plaintiff extended the timë of payment. They were not paid at the 
time to which they were extended. Plaintiffs the» proceeded to en- 
force the judgment, and a few days after they took the proceedings 
the défendant offered to pay the balance due on the compromise notes 
and to stay the proceedings. The court refused relief to the défend- 
ant, saying: 

"I am not awara of any prlnciple of law or equity upon which It can be rea- 
sonably urged that the plaintiffs were not at full liberty to treat the privilège 
theretofore enjoyed by the défendant as at an end, and no précèdent or au- 
thority in a like case Is fumished us for such a claim. The agreement was a 
libéral one towards the défendant, and its strict enforcement is in no sensé 
pénal. He owed the whole debt. In law and In equity he still owes the whole 
debt, save the payments already made. • • • The défendant snfCers no pun- 
Ishment. At most, he only fails to obtain an advantage for which he has paid 
nothing, which he was not bound to pay Independent of the agreement. Hère 
is no hardship nor oppression to be relieved against. » * * AU he pays 
goes in extingulshment of his debt, and if he fails to recelve the release which 
he antlcipated it is his own fault. The agreement is still an act of liberality, 
and not of justice; and if the opportunity to avall himself of the plaintiffs' 
liberality is gone, they are, nevertheless, just, though they collect the 
whole balance due. The condition on which they agreed to be generous is 
brolien, and justice is ail he can ask. Besides, the ground on which courts of 
equity interfère to relleve against forfeitures la not that, if such interférence 
be withheld, the antlcipated profits of an agreement will not be realized. But 
it is that otherwise the party will suffer an unconscionable loss. Courts in- 
terfère to prevent oppression, which ît is against equity and good conscience 
to allow, and not to restrain what, Independent of the broken contract, is just 
in Itself." 

In Simmons v. Clark, 56 111. 96, a judgment creditor and his debtor 
made an agreement by which the debtor agreed to pay two compro- 
mise notes and the creditor agreed to release the judgment, which 
was for a much larger amount, on the payment of those notes. The 
court held that the agreement, properly construed, was that the pay- 
ment of the notes was to operate as a satisfaction of the judgment. 
The debtor made partial payments upon the notes, and the creditor, 
after the maturity of the notes, received further payments; but the 
court held that the acceptance of those further payments did not 
affect his right to enforce the collection of his judgment. The su- 
prême court of Illinois treated the question, as we do, as one of ac- 
cord and satisfaction. It is well settled that an agreement by a 
creditor to receive something différent from that which is owing in 
full settlement of his claim does not make a good plea in bar unless 
the agreement has been fully performed. Clifton v. Litchfield, 106 
Mass. 34; Kromer v. Heim, 75 N. Y. 574; Hawley v. Foote, 19 Wend. 
516; Hall v. Plockton, 16 Q. B. 1039; Bayley t. Homan, 3 Bing. 
N. G. 920; Wrav v. Milestone, 5 Mees. & W. 21; Ex parte Gilbey, 8 
Oh. Div. 248; Clarke t. White, 12 Pet. 178; In re Hatton, 7 Ch. App. 
726; Early v. Eogers, 16 How. 599; U. S. v. Clarke, Fed. Cas. No. 
14,812. 

The last assignment of error which we deem it necessary to notice 
is the exception based on the introduction of the évidence of Mr. 
Paxton with référence to the Brown county suit, brought by the Third 
National Bank against the Boyd Manufacturing Company, the maker 
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of the note and the flrst indorsers. Humphreys, the défendant, was 
not a party to this suit, but the contention of his couasel was that, as 
between him and the bank, the judgment of the Brown county court 
was res judicata as to the amount of the debt; and also that the 
course of the bank in that case was an élection to treat the notes of 
Humphreys as a f ull payment of |6,000 on the debt, though the notes 
were only partially paid. It did not appear upon the face of the 
judgment what crédits had been allowed, and it was with référence 
to the allowance of the crédits that the judgment was relied upon as 
res judicata. Whether the judgment could hâve any such effect be- 
tween the parties to this suit, or whether, as claimed, it ought to haye 
a prima facie effect, we do not décide. Conceding either of thèse 
claims, it was certainly compétent, where the facts did not appear 
upon the face of the judgment itself, to introduce oral évidence to 
show how the crédits in the judgment came to be allowed, and what 
they were allowed for. Cromwell v. County of Sac, 94 U. S. 351; 
Kussell V. Place, 94 U. S. 606; Packet Co. v. Sickles, 5 Wall. 580. 
The judgment of the circuit court is afîSrmed, with costs. 



COOSAW MIN. CO. V. OAROLINA MIN. CO. et al. 

SAME V. FABMERS' MIN. CO. et al. 
(Circuit Court, D. South Carolina. August 15, 1896.) 

1. Injonction Bond— Damages for Breach. 

Pending proceedlngs to détermine whether the C. Co. had the exclusive 
right to mine phosphate rock in the C. river, as against the state phos- 
phate commission and two companles acting under a llcense from the 
commission, an injunctlon was Issued restraining the commission and the 
lieensee companles from removing the phosphate deposit on the C. river. 
The décision having been adverse to the 0. Co., the injunction was dis- 
solved, and suit was brought on the injunction bonds. Eeld, that the 
Ucensee companles were not entltled. to recover profits which they might 
possibly hâve made had they been allowed to work the C. river in addi- 
tion to the other navigable rlvers In the state whlch they were licensed 
to work, slnce the conditions of successful working varied from day to 
day, and It appeared that the priée of such phosphate constantly fluctu- 
ated, and would probably hâve fallen considerably had that from the 
C. river been put on the market. 

2. Same— Statb Officbrs. 

The members of the state phosphate commission were not entitled to 
recover on the bond because restralned from granting licenses to dig Ta 
the 0. river, they having no pecuniary interest In the licenses. 
8. Same— RiGHTS dp State. 

Nor was the state entltled to recover the royalties on the phosphate 
which might hâve been mined and shipped, thèse amounts being purely 
conjecturai. 
4 Same. 

The fact that an Injunction was dlssolved does not authorize the re- 
covery of damages on the bond, when the injunction was obtained In 
good falth, eveiT- considération of equity demanded that matters remain 
In statu quo until an authoritative construction of a doubtful act of 
assembly, and the persoas enjoined were not put at any dlsadvantage 
by the injunction. 



coosaw mix. co. v. carolina min. co. 861 

6. Evidence. 

Books of a prlvate corporation are not évidence as against another 
person. 

Bills by the Coosaw Mining Company against the Carolina Mining 
Company and others, and against the Farmers' Mining Company and 
others. 

Smythe, Lee & Frost and McCradys & Bacot, for complainant. 
Wm. A. Barber, Atty. Gen., Mitchell & Smith, and Greo. S. Mower, 
for défendants. 

SIMONTON, Circuit Judge. The Coosaw Mining Company ob- 
tained from the gênerai assembly of South Carolina the exclusive 
right of digging, mining, and removing phosphate rock from the bed 
of Coosaw river, in that state. Soon after the passage of this act, 
the question was agitated whether this privilège and right so granted 
To the Coosaw Company was limited in duration, or whether it should 
continue in perpetuo, so long as certain prescribed conditions were 
complied with. James Conner, Esq., attorney gênerai, in a formai 
report to the gênerai assembly, stated forcibly this question, as one 
requiring action upon the part of the state, and urged that such ac- 
tion should be taken in order to solve whatever doubts existed in the 
case. For some years this advice was neglected. In 1890 the gên- 
erai assembly took action and solved the question for itself, passing 
an act declaring that whatever rights the Coosaw Company had in 
that river were ended, and putting the phosphatic deposits therein 
under- the charge of a board of commissioners, who were authorized 
to issue licenses to such persons as they should approve, to dig and 
mine phosphate deposits in the navigable streams of this state, in- 
cluding the beds of Coosaw river. Thereupon, on March 6, 1891, 
proceedings were entered in this court by bill upon the part of the 
Coosaw Mining Company against the individuals who composed the 
phosphate commission, and the Carolina Mining Company, a corpora- 
tion acting under the license of the commission, praying an injunction 
against them from removing the phosphate deposit in Coosaw river, 
and by another bill, of the same date, for the same purpose, against 
the same individuals and the Farmers' Mining Company, another cor- 
poration, having similar gênerai license. The purpose of both proceed- 
ings was to test the constitutionality of the act of assembly above re- 
ferred to, and to ascertain and define the rights of the Coosaw Min- 
ing Company. A temporary injunction in each case was issued. In 
each case the complainant was required to rnter into an iniunc- 
tion bond in the penalty of $25,000, and with this condition, to wit: 

'•The condition of the abovo-written bond or obligation is such that where- 
as a prellminary Injunction has been issued in this case, on the 6th day of 
March, A. D. 1891, against the said Carolina Mining Company, Benjamin 
H. Tlllman, Y. J. Pope, W. H. EUerbe, J. D. Montgomery, George H. Walter, 
and A. W. Jones: New, if the above-named Coosaw Mining Company, Moses 
E. Lopez, and John B. Adger, Jr., or either of them, their or either of their 
certain attorney or attomeya, executors, or administrators, shall pay to the 
said Carolina Mining Company, Benjamin R. Tlllman, Y. J. Pope, W. H. 
EUerbe, J. D. Montgomery, George H. Walter, and A. W. Jones, the défend- 
ants in this action, any and ail damages whlch they may sufCer by reason 
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of the sald Injtmctlon, If It shall be finally detennlned that the complainants 
In this action are not entltled thereto, then this obligation shall be vold and 
of no efiCect; otherwise to remain In full force and virtue." 

Pending thèse proceedings, the pleadings in which had been com- 
pleted, another cause invoMng the same question was removed into 
this court from the state court, on May 28, 1891. This was a com- 
plaint in the nature of a bill in equity, filed by the state of South 
Carolina on March 23, 1891, against the Coosaw Mining Company, 
enjoining that company from taking phosphate rock in the beds of 
the Coosaw river, and enforcing the provisions of the act of 1890. 
That case came on to be heard, and the constitutionality of the act 
was established by decree dated September 16, 1891. An appeal 
was taken to the suprême court of the United States, the resuit of 
which was the afiSrmance of the decree of this court on April 4, 1892. 
12 Sup. et. 689. Pending this appeal, to wit, October 6, 1891, seven 
months after the preliminary injunctîons were granted, a motion 
in each case was made by the défendants to dissolve the injunction. 
Thèse motions were taken under advisement, and on the 5th April, 
1892, an order was entered dismissing the bill in each case, and dis- 
solving the injunction. In May, 1892, the défendants made applica- 
tion to this court for the delivery to them of the injunction bond in 
each case, that they might bring such actions thereon as they might 
be advised. This application was not granted. The rule approved 
in Eussell v. Parley, 105 U. S. 433, was followed, and the défendants 
were authorized to produce before the master such évidence of dam- 
ages as they may claim, with leave to the complainant to reply there- 
to if it be so advised; and the testimony was ordered to be re- 
ported to this court. The object of this référence was to détermine 
whether damages other than the costs of the case should be allowed, 
this question being reserved. Coosaw Min. Co. v. Farmers' Min. Co., 
51 Fed. 108. This order was dated June 17, 1892. The first ac- 
tion under the order was April 1, 1895. The testimony in behalf of 
the défendants (actors) was closed about the end of May, 1896. 
Thereupon the sureties on the injunction bonds (the Coosaw Mining 
Company having been dissolved and gone ont of esdstence, July 1, 
1893) gave notice of the motion now heard. "That the court rule 
upon the objections noted before the spécial master as to the testi- 
mony oflered on behalf of the said défendants the Carolina Mining 
Company and the Farmers' Mining Company, and to strike out the tes- 
timony so objected to, as incompétent and irrelevant, and to hold that 
the testimony so offered does not make out any case for damages on 
said bonds, or on any case requiring the introduction of testimony 
on the part of complainant, and for a decree dismissing this entire 
proceeding, and holding that no damages shall be assessed under the 
injunction bonds aforesaid." It appears from the report of the mas- 
ter that no testimony whatever has been offered on the part of the 
persons who composed the board of phosphate commissioners, whose 
names are in the bonds as obligées. The mining companies alone 
offered testimony. 

The questions presented on this motion are: Is the testimony of- 
fered by thèse mining companies compétent and relevant? If so, 
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does it make out such a case as will justify the court in awarding 
damages, or call for testimony in reply from complainant? Is this, 
in any aspect, a case for damages other than the costs of court, 
which hâve already been paid? 

Before going into thèse interesting questions, it is well to dispose 
of one branch of the case. No testimony whatever has been offered 
upon the behalf of A. W. Jones, G-eorge H. Walter, J. D. Montgom- 
ery, B. R. Tillman, Y. J. Pope, and W. H. Ellerbe. No damages 
which they hâve sustained hâve been proved. Nor is it easy to see 
how they can hâve sustained damage. The injunction order re- 
strained them from granting licenses to dig in this Coosaw terri- 
tory. They had no pecuniary interest in thèse licenses whatever. 
They lost nothing by the prohibition. The damages to be assessed 
are damages in money. The order may hâve wounded their sensi- 
bilities; but this cannot be compensated in money. Some faint ef- 
fort has been made to show that the state lost something by the 
injunction. But thèse gentlemen are not the state, nor was the 
state proceeded against in their persons. Were this the case, the 
cases could not hâve proceeded, and the action of the court, not only 
in granting the injunction, but in requiring the bonds, would hâve 
been utterly nuU and void. 

It is said that the injunction stopped mining in Coosaw river for 
a time, and that although not a pound of rock was removed, and no 
property of the state disturbed, during this period, she lost the in- 
terest on the royalty which would bave been received if the mining 
opérations had not been stopped. But the royalty is paid, not on 
rock dug and mined, but on rock shipped. It nowhere appears with 
any degree of certainty how much rock could or would hâve been dug 
and mined during this interval; nor how much, if any, of rock so 
dug and mined, would or could hâve been shipped. Any conclusion 
upon either of thèse points would be purely conjectural and on sup- 
posed bases. This part of the case may be dismissed from further 
considération. 

The two mining companies claim damages in this case. Each of 
them had for years enjoyed a gênerai license of digging, mining, 
and removing phosphate rock from the navigable streams of this 
state, other than the part of Coosaw river used by the Coosaw Com- 
pany. They had purchased and prepared their plant, and had 
created their capital for the enjoyment and use of this license; and 
they had enjoyed and used it since their incorporation. They con- 
tinued the opérations during the entire period the injunction was 
pending. Their claim is that, if they had not been kept out of 
Coosaw river, they could hâve gone into a more abundant territory, 
hâve mined to greater advantage, and would hâve obtained many 
more tons of rock than they had actually mined elsewhere. They 
propose to show what they dug elsewhere, and what they actually dug 
after they were permitted to dig in Coosaw river after the injunc- 
tion was dissolved; and they seek to establish by the comparison, 
not what they lost, but what they might hâve gained if the order 
of injunction was not in force. If we were dealing with mathe- 
matical propositions or fixed quantities, this would be a problem 
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capable of solution. It must first be shown what was the resuit 
of mining opérations in Coosaw river after the dissolution of the 
injunction, during a period of equal duration with that of the con. 
tinuance of the injunction, by the act of the complainant. Next, 
it must be shown that during this last-named period they could hâve 
mined in Coosaw river under precisely the same circumstances, and 
with precisely the same results, as they did in the flrst-named pe- 
riod. There must be shown the price which would hâve been re- 
ceived for the rock which could or would hâve been so dug, mined, 
and removed. There must be deducted the value of the rock dug 
elsewhere during the period of the injunction. Apart from every 
other considération, it is manifest that no satisfactory conclusion 
can be reached in this way. Of ail opérations in the world, those of 
mining are the most varying and uncertain, even when the mineral- 
bearing strata are or can be exposed to the sight. The mining 
opérations in the présent case are in a broad estuary, of deposits 
of phosphate rock in the bed of its waters, not in one place, but in 
many places, varying in surface, in depth, in quality, requiring care- 
f ul search and experiment, out of sight. The river itself is near the 
océan, is easily affected by the winds and weather, constantly pre- 
senting obstacles to continuons or successful working. No man can 
say with certainty how many days' work can be done in any given 
year or parts of the year, how much more or less rock of constant 
quality can be dug in one or more years successively, or whether 
the success of one year can be any précèdent or test of another, or 
whether the same money resuit would hâve followed. Dealing thus 
with things in their nature uncertain or changeable, the problem 
is diflficult, — impossible of solution. It requires that every fact 
must be and remain the same. None of them can be altered with- 
out disturbing the relation of évery other fact. To use the lan- 
guage of the counsel for the Coosaw Mining Company, who has aided 
the court with his able argument: 

"If we change the position of a single pawn, we change the position of 
every other pièce on the chessboard. If we touch the kaléidoscope ever 
so llghtly, the eolors and forms of the picture are at once altered. The 
Coosaw river is not of uniform depth, nor is the rock unlformly located, 
uor of uniform thickness, nor of uniform quality. It is Impossible to locate 
from day to day upon the surface of the water exactly on the same spot 
If It is tru9, as has been said, that every stroke of a miner's pick upon land 
is but an experiment, every dip of a dredge's bucket is, still more, but a trial 
stroke. It is impossible to say that one would certainly hâve struck on 
the same spots, produced the same quality of rock, and found It of the same 
value, in 1891 as in 1892." 

But, if this difiiculty be overcome, then the défendants seek com- 
pensation for a loss of estimated profits. The défendants were al- 
ready engaged in mining opérations under their license to dig, 
mine, and remove in the navigable streams. They continued their 
opérations without interruption. Their présent claim is based up- 
on the idea that but for the injunction they could bave mined in 
Coosaw river, hâve secured more rock than elsewhere, and might 
hâve sold the rock at a profit. Compensation for the loss of this 
profit they now seek. 
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Eren in actions for breach of contract, tlie profits of the disap- 
pointed enterprise do not, as a gênerai rule, enter into the meas- 
ure of damages. The profits must be the direct and immédiate 
fruits of the contract; part and parcel of the contract itself, enter- 
Lng into and constituting a portion of its very éléments; something 
stipulated for. Masterton t. Mayor, etc., 7 Hill, 69. No objection 
must be capable of interposition arising from éléments of uncertain- 
ty or remoteness in estimating them. Howard v. Manufacturing 
Oo., 139 U. S. 199, 11 Sup. Ct. 500. The profits must be reasonably 
certain, and not govemed by a peradventure. Morgan y. Negley, 
53 Pa. St. 153. They must not be remote and spéculative in their 
character, and therefore incapable of that clear and direct proof 
which the law requires. U. S. v. Behan, 110 U. S. 339, 4 Sup. Ct. 
81. The profits must not be too contingent or spéculative in their 
nature, and too dépendent upon the fluctuations of the market and 
the chances of business to enter into a safe and reasonable estimate 
of damages. Masterton v. Mayor, etc., supra. Nor when the évi- 
dence of anticipated profits is ail in, based upon production and 
sale of product, must the uncertainty remain whether the estimated 
results would follow or not. Lehman v. McQuown, 31 Ped. 138, 140. 
Perhaps the best way of illustratuig the rule is by instances. 

In U. S. V. Behan, supra, a contract had been made with the gov- 
ernment for the performance of a pièce of work at a flxed sum. The 
contracter knew the cost of his material and of bis labor, and the 
time vcithin whlch the work was to be perf ormed. By deducting this 
cost from the sum certain contracted to be paid him, he knew what 
his profit would be. This profit was the direct and immédiate re- 
sult of his contract. The government rescinded the contract, and 
the profits were allowed as an élément of damage. 

In Lehman v. McQuown, supra, a receiver had been appointed 
after an injunction, who had taken possession of a stock of goods, 
and had sold them, pending the injunction. This was afterwards 
set aside, and an action brought against the party at whose in- 
stance the injunction was issued. A claim was made for the loss 
of profits on the goods sold by the receiver. They were not allowed. 
Judge (now Mr. Justice) Brewer says: 

"Most of the testimony Is the opinion of wltnesses as to how much conld 
hâve been made by Mrs. McQuown carrying on the business by herself. If 
»he had eonducted the business with a number of hands, she mlght hâve 
made profits on their worlî. She mlght hâve disposed of the entire stock. 
But eould she 7 Was that a season in whlch there was sueh a demand that 
any person could hâve disposed of the property more rapldly or successfully 
than the receiverï • ♦ * To award damages upon the belief of wltnesses 
that, If the owner held the property, she could hâve managed It to more 
profit, Is enterlng on a sea of spéculation'." 

The distinction between thèse cases is this: In the one case the 
gross resuit of the work under the contract was a sum fixed ab- 
Bolutely. The cost of the work coûld be fixed with something like 
certainty. In the other case the gross resuit of the work was spéc- 
ulative, contingent, dépendent upon the fluctation of the market 
and the chances of business. Upon this ultimate resuit depended 
v.TÔF.no.Q — 55 
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entirely the profit. This was too remote and contingent to affect 
the question of damages. 

What are the facts àere? The Coosaw Mining Company prepared 
and put on the market nearly ail the Carolina phosphate rock pro- 
duced from beds of navigable streams. The market for this rock 
was in Europe, and it may reasonably be presumed that great care 
was taken that the market should not be glutted. Under thèse 
circum stances, the rock commanded a certain price. If the injunc- 
tion had not been interposed, and if the défendants and ail others 
possessing a gênerai license had gone into this territory and had 
produced this rock, the inévitable resuit would hâve been an over- 
stocked market, and décline in the price of rock. This is not con- 
jecture or theory. The expérience of the first year after the in- 
junotion was dissolved demonstrates it. Besides this, the immense 
valuable beds of phosphate rock recently discovered, and then be- 
ing worked, in Florida, began to affect priées in the market. Who 
can say what profit under thèse circumstanees défendants could 
hâve made, — whether they would hâve made any at ail? Can any- 
thing be more contingent and spéculative in its nature, more dé- 
pendent upon the fluctuation of the market, more exposed to the 
chances of business? How can the damages, based on a loss of 
profits, be safely and reasonably estimated? The testimony offered 
in itself shows how uncertain this resuit is. It leaves the price 
of rock in 1891 most uncertain, the highest estimate being 10 to 
10^ pence at the date of the injunction, rapidly falling in a few 
months to 7 to 7| pence; and there is no évidence whatever that 
there was such a demand as would hâve taken up ail the phosphate 
rock which could hâve been produced in that year. 

This case has thus far been discussed upon the merits. Look- 
ing into the report of the spécial master, with the testimony, there 
appears a fatal defect of proof. None of the witnesses speak as 
of their own knowledge. Two of them refer to books of a private 
corporation, not kept by theniselves, — books in existence, and not 
produced. The third speaks of reports and extracts from custom- 
houses and trade reports, of facts of which he knows nothing of his 
own knowledge. As books of a private corporation, they would not 
themselves hâve been évidence as against third parties. Phil. Ev. 
319; 1 Greenl. Ev. 493; Town of Darlington v. Atlantic Trust Co., 
16 C. C. A. 28, 68 Fed. 854. They could hâve been used to refresh 
the memory of the person who made them. The case quoted by 
the counsel for the défendants as showing exceptions to the gên- 
erai rule do not sustain him. In Insurance Co. v. Weide, 9 Wall. 
677, the document admitted in évidence was a copy of an original 
paper destroyed by flre, the correctness of the copy having been 
proved by the persons who made it. In Eobson v. Logging Co., 61 
Fed. 893, the original books were produced, and the parties con- 
cerned with them examined as witnesses. In Railroad v. Warner 
(Tex. Civ. App.) 29 S. W. 503, a witness (the gênerai manager of a 
railroad company) testifled as to what sum had been expended dur- 
ing the receivership in betterments on the road, how much of this 
(about) was contributed by stockholders, and how much (about) 
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was paid by the receivership. Objection was made to the évidence, 
but it was admitted, because the witness also testifled tliat the 
funds to a certain estent passed under his control. The issue in 
that case was whether the net earnings of the receivership were 
spent in betterments, and to that question the witness could answer 
of his own lînowledge. 

This opinion has already grown to too great length. Upon the 
question underlying the proceeding, some expression of opinion 
should be given. Damages are not necessarily awarded upon the 
dissolution of an injunction. 1 Spell. Extr. Eelief, § 956; 10 Am. 
& Eng. Enc. Law, p. 997, note. 

The rule is well stated in Smith v. Kuhl, 26 N. J. Eq. 97: 

"That the injunction was dissolved is not, of itself, évidence that he was 
iiot equitably entltled to It, and though it may bave been improvidently 
granted, and for that cause be dipsolved before answer. that will not. If 
the case is fairly presented by the biU and vérification, entitle the défendant 
to whom it Is glven to look to it for damages." "But, If the application be 
aetually or presumably mala fide,— as, for example, if the bUl présent grounds 
l'or relief by injunction whlch hâve no existence, or distort or falsely color 
facts, or omit facts in the knowledge of the complainant, or of whlch he 
might and in falrness ought to hâve Informed hlmself, and which would 
hâve had an important bearing against granting the injunction if stated in 
the bill; In short, if the application be dislngenuous, mala fide, or made 
without due regard to the rights of the court or the défendant in the ap- 
plication,— the complainant Is to be regarded as not havlng been equitably 
entitled to the Injunction. A complainant may corne Into court for a dls- 
covery, and on that ground pray an injunction. If the dlscovery be made, 
and the resuit be adverse to him, and the injunction therefore be dissolved, 
he may, nevertheless, hâve been equitably entitled to the injunction. The 
objeet of the rule is to secure bona fides in the application, and to provide 
indemnity to the party enjolned, against the effiects of an Injunction unfairly 
obtalned." 

This seems to be the rule also in South Carolina. Moorer v. 
Andrews, 39 S. 0. 429, 17 S. E. 948. It certainly has the sanction 
of the suprême court of the United States in Eussell v. Parley, 
105 U. S. 433, aflflrmed in Meyers v. Block, 120 U. S. 214, 7 Sup. 
et. 525. 

In the case before the court the complainant had been in the en- 
joyment of a valuable franchise, under an act of the gênerai as- 
sembly. The terms of this act were sufflciently obscure to create 
in the mînds of eminent lawyers grave doubts as to its construc- 
tion. When the rights claimed by the complainant under this act 
were assailed, they came promptly, and asked the adjudication of 
the court. No facts were concealed. No change in the facts was 
developed by the pleadings. A pure question of law — the construc- 
tion of an act of assembly — was the sole issue. At the time of 
the application for injunction, the complainant had been enjoined 
in the state for asserting or exercising the rights claimed. The de- 
fendants, under cover of this, were about to proceed as if such 
rights did not exist. Every considération of equity demanded that, 
until an authoritative adjudication of the point in issue, matters 
should remain in statu quo. The défendants were not put at any 
disadvantage by reason of the enforced disuse of the plant pre- 
pared for the purpose of mining in Ooosaw river, nor for the loss 
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of idle capital. Tliey continued to employ their capital and their 
plant in the same opérations for which this capital was raised and 
the plant obtained. No delay was interposed in the préparation, 
trial, and décision of the matters in issue. The final décision rec- 
ognized the gravity of the issue, the doubt as to the question in- 
yolved ; and the solution of this question was reached by giving the 
State the beneflt of the doubt. Under ail thèse circumstances, the 
rules laid down can safely be followed, and the conclusion reached 
that this is no case for damages beyond the costs of suit. 

With regard to the question of lâches, this is not a case in which 
this doctrine can be applied. There has been delay, but this has 
already been excused. Coosaw Min. Co. v. Parmers' Min. Co., 67 
Fed. 31. "Lâches is not, like limitation, a mère matter of time, 
but principally a question of the inequity of permitting the claim 
to be enforced; an inequity founded upon some change in the con- 
dition or relations of the property or the parties." Galliher v. 
Cadwell, 145 U. S. 368, 12 Sup. Ot. 875, There is no évidence in 
this record of any such change in the condition or relations of the 
property or parties. It is true that the Coosaw Mining Company, 
the principal on the bond, has ceased opérations, and has gone out 
of business. But the Coosaw Mining Company is not a corporation. 
It is or was a joint-stock company, and the liability of its members 
and their duty to protect their sureties, continue unimpaired. 

Let an order be prepared in conformity with this opinion. 



CLMAN et al. v, CLARK et al. 
(Circuit Court, D. West Virginia. September 7, 1896.) 

I. Appointment of Rbceivbrs — Rbnts and Pbopits of Land. 

Where the party moving for a receiver has a probable cause of action, 
a motion for a receiver will be granted, to husband the rents, issues, and 
profits of the land in litigation, where there is danger of their loss pen- 
dente lite. 

3. Same — Ejkctmbnt — Ancillabt Bill. 

Pending an action in ejectment for the recovery of land, a bill filed for 
the appointment of a receiver to take charge of the royalties, rents, and 
profits arising from the land in controversy will be treated as an anciUary 
proceeding to the action at law. 

8. Samb— Lâches. 

Lâches should not be Imputed to a party who delays to bring an action 
to recover land, where the adverse party had fuU notice of the claim of 
tltle of the party suing, unless the delay is, under ail the circumstances 
of the case, unreasonable. 

Ferguson & Flournoy, for plaintiffs. 
Clark, Jackson & Eeynolds, for défendants. 

JACKSON, District Judge. I am asked to appoint a receiver in 
this cause to take charge of the royalty, rents, and profits of the 
land in litigation pending an action of ejectment in this court to 
détermine the rightful title as between the claimants. The claim of 
the plaintiffs is that they hold the elder and a better title to the land 
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in controversy than the title under which the défendants claim. It 
is not denied by the défendants that the title of the plaintifEs is 
the elder one, but it is denied that the title covers the land in con- 
ti'OTersy, as claimed by the défendants, which is their main dé- 
fense to this motion. It is conceded by the défendants that they ope- 
rate large coal mines upon the land, and are coliing coal from which 
there is derived an annual revenue of upwards of |30,000, and that 
they bave already mined and taken |120,000 worth of coal from the 
land, and that they are still actively engaged in their mining opéra- 
tions, whereby the value of the property is being greatly lessened, 
the chief value of it being its coal fields. It appears from the 
pleadings in the case that there is an association known as the Fiat 
Top Coal Land Association, whereby certain parties are associated 
together for the purpose of acquiring and holding large tracts of 
land. The title to the lands of this association are held by three 
trustées. Under the by-laws of Ihe association, thèse trustées can 
do no act except under the direction and by the sanction of the board 
of managers appointed by the shareholders of the association ; and 
it is also provided that thèse trustées are not to be personally lia- 
ble for any act donc by them under the sanction of this board of 
managers. The trustées hâve leased this property to certain other 
of the défendants named in the pleadings in this cause, for the pur- 
poses of mining coal. Thèse lessees hâve placed upon the disputed 
property a large number of coke ovens, whereby the coal is manu 
factured into coke. It is alleged in the bill that, in the event the 
plaintifEs recover in this action, there is no one directly responsible 
to satisfy a judgment for damages against the défendant trustées, 
or the owners of the land; that it would involve one or more suits 
to recover a judgment for damages. It is also alleged that the 
shareholders of this association are of such a transitory character 
— or, in other words, "birds of passage"— that it would be difflcult to 
reach them in order to enforce a claim against them. It is there- 
fore claimed by the plaintifEs that they are entitled to a receiver, 
to husband and protect the rents, issues, and profits growing ont of 
this tract of land pending this controversy: First, because there 
is no direct légal responsibility upon the part of any one to respond 
to any action for damages that they may bring; second, that the 
value of the property consists in its coal fields, which are being 
rapidly mined, and that before this litigation is disposed of a large 
portion of the mines may be worked ont, and that the property may 
be greatly lessened in value, whereby imminent danger of the loss 
of rents and profits arise, and the revenues of the property may, to 
a great extent, be dissipated. In support of this motion, the plain- 
tifEs hâve exhibited au apparently good title, derived under a grant 
from the commonwealth of Virginia, whereby the land granted be- 
came vested in the patentée, and, by several mesne conveyances from 
the patentée down, became vested in the plaintifEs to this action. 
It is claimed that, as this is the elder grant covering the land in con- 
troversy, for this reason, if no other, the plaintiffs to this action 
should be protected against the danger of mismanagement, loss of 
rents, and against the danger of an association of this character be- 
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coming insolvent Opposed to this position, the défendants affirm 
that there is no danger of loss or mismanagement, and that they 
are in the possession of this property, and should not be disturbed. 

It is laid down as a gênerai principle by ail the authorities that 
where a party moving for the appointment of a receiver exhibits an 
apparently good title to the property in controversy, and that there 
is an imminent danger of the loss of the profits and rents of the 
property, a receiver may be granted for the préservation of the rents 
and profits pendente lite. High, Eec. § 576, and the cases there 
cited. And such I understand to be the law as laid down in Beach 
on Receivers. It is not alleged in this bill that the défendants to 
this action are insolvent at this time, or that there is a mismanage- 
ment of the property. On the contrary, it is conceded in the bill 
that there is no désire to take the property ont of the hands of the 
parties who are operating it. The only purpose and object of this 
proceeding is to husband the rents and profits of this property pend- 
ing this litigation, so that they may be tumed over to the rightful 
oiwner of this property at the termination of it. This proceeding 
is in the nature of an ancillary proceeding to the action at law, and 
has for its one object and purpose the protection of the issues of 
this property. As we hâve seen, this application does not con- 
template the change of the status of the realty itself. On the con- 
trary, it is conceded by the bill that those who are operating the 
property as lessees should not be disturbed in their opérations. If 
this motion contemplated the change of the possession of this prop- 
erty, it would involve a far différent question than the one involved 
in the issue upon this motion. 

Numerons and varions authorities hâve been cited by the défend- 
ants to show that the courts of equity will not entertain a motion 
to disturb the possession of a property pending a litigation in an 
action of ejectment, but such is not the motion in this case, and I 
do not see any valid reasons for refusing the motion asked for. 
There appears to be no désire upon the part of the plaintiffs to this 
action to interfère with the possession of the lessees of the prop- 
erty, but only, as I hâve said, to bring into the custody of the court 
the rents, issues, and profits of it, that they may be husbanded and 
held to answer the judgment at the end of the litigation of the ac- 
tion at law. It is said that the granting of this motion would aflect 
the rights of the shareholders in this association, by depriving them 
of the revenues arising from the opération of the mines upon the 
land in controversy. This may be so, but is a court of equity to 
deny the right of parties to invoke its aid to préserve the rents and 
issues of a property which may be dissipated and scattered, and 
which may never be gathered together so as to respond to a judg- 
ment at law when obtained? Should a court permit parties who 
are scattered over the country— some in foreign countries, as ap- 
pears in this case — to carry oflf the revenues arising from the rents 
and profits of this land, and turn over to the plaintiffs, if they ob- 
tain a judgment at law, a séries of vexations lawsuits to enable 
them to assert their judgment ? Or, rather, is it not the duty of a 
court of equity, under such circumstances, to hâve the rents, issues, 
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and profits in its custody, so that at thé end of t"he litigation it may 
turn them ail over to the rightful owner? It may be inconvénient 
to, and may work a hardship upon, the shareholders in this case; 
but a court of equity must look to tbe merits and the rights of the 
parties involved in the questions before it for considération, and 
not to the hardships that may be the resuit of its action in référence 
to the légal rights of the parties concerned. 

In ail the numerous cases that hare been cited by the défendants 
in support of their objections to the granting of an order appoint- 
ing a receiver, I hâve been able to discover but one case that is 
in conflict with the position now assumed. Nearly every case cited 
is a case in which there is an effort to take the possession of the 
realty ont of the custody of the party in possession of it, and place 
it in the hands of a receiver. Such is not the case hère. There is 
no effort or désire upon the part of the plaintiffs to this action to 
interfère with the subject-matter of the litigation in the ejectment 
case by the appointment of a receiver; but it is for the purpose of 
preserving from vi'aste, loss, and destruction the rents and profits 
arising ont of the property, so that they may, in the language of the 
chancellor in the Chase Case, found in 17 Am. Dec. 277, "harvest 
and gather the fruits until the labors of the controversy are over." 

It is clear to my mind that the plaintiffs hâve probable cause of 
action against thèse défendants, and that the benefit to be derived 
from such cause of action might be lest if a receiver was not ap- 
pointed, and it is no answer to this position that thèse parties are 
responsible at this time. It is no answer to it that they hâve prop- 
erty that could be sequestered at this time. The question for the 
court to consider is whether or not the défendants to this action 
may become liable, and, if liable, would they be able to respond at 
the end of this litigation? The peculiar relations that the trustées 
hold to this property, as well as the peculiar character of the asso- 
ciation they represent, seems to me to require the court, as a matter 
of justice to the plaintiffs, in the exercise of a sound discrétion, to 
protect the rights of the défendants, and to take possession of the 
rents, issues, and profits of this property, and hâve them in safe 
keeping until the end of this litigation. It is urged, however, that 
there has been unnecessary delay in this application, and that there 
is lâches ujwn the part of the plaintiffs, in not instituting their suit 
sooner. I do not concur in this objection to this motion. The 
plaintiffs in this action, prior to the time the lessees entered upon 
the lands in controversy for the purposes of opening mines and min- 
ing coal, gave a public notice in the public press published in the 
county in which the lands lie, of which the défendants were advised, 
warning ail parties not to trespass upon their lands. This notice 
set out and described the boundaries of the land they claimed, and, 
it is conceded, covered the lands in controversy. Notwithstanding 
this notice thus served, the parties, without making any effort or 
taking any steps to remove the cloud upon the title to this land, de- 
fying ail prudential considérations, took steps to open up the mines 
and erect coke ovens for the purpose of manufacturing the coke. It 
thus appears that they were f ully apprised of the claim of the plain- 
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tiffs. It was an easy matter "or the défendants to hâve instituted 
their action at law, and, as ancillary to such. action, to hâve ûled 
their bill in equity to hâve removed the cloud upon the title. But 
it does not appear that they took any sucti steps. On the contrary, 
they not only disregarded, but entirely ignored, the notice given by 
the plaintiffs. It is true that the plaintiiïs to this cause did not in- 
stitute their action for the recovery of this land until some four 
years after the lessees had talien possession of it. That is account- 
ed for by the fact that one of the owners of the land was in ill 
heaith, and was traveling in foreign countries for the recovery of his 
health, and that a différence existed between the plaintifCs as to 
their relative rights to the title to this land, whereby the légal pro- 
ceedings which would hâve ordinarily been begun earlier were de- 
layed. Can it be said that parties who claim lands, pay their taxes, 
and give notice of their claims to the persons who claim adversely 
to them, are guilty of lâches, when they do everything that is nec- 
essary to protect their rights, except the commencement of a légal 
action? I think not. It appears to me that ordinary prudence re- 
quired the défendants to investigate fully their claim of title to 
this land, and to hâve taken the necessary légal steps to remove the 
cloud bef ore they commenced their opérations, and that it is a weak 
défense to insist that the plaintifls in this action slept upon their 
rights. It seems to me that the plaintiffs could more properly im- 
pute lâches to the défendants for failing to take notice of their 
claim before they undertook to develop the lands. The défendants 
in this action hâve been guilty of inordinate haste, and hâve not 
exercised ordinary prudence, nor a sound discrétion, when they, in 
the face of the notices that were served of the claim that was as- 
serted publicly by the plaintiffs to thèse lands, went on, in défiance 
of those notices, and commenced their mining opérations. I am 
therefore of the opinion that there cannot be imputed to the plain- 
tiffs in this action such neglect and lâches as justifies this court in 
refusing the motion asked for upon that ground; and, while the 
court appoints a receiver in this cause, it is inclined to do that which 
will take care of, and, to a great extent, relieve the défendants from 
the inconvenience that may arise from the granting of this order. 
This can be done by permitting the défendants to exécute a bond 
with good security to account for ail revenues derived from the 
property in the event that the plaintiffs succeed in maintaining 
their action at law. The receiver will be required to look after the 
rents from time to time, and ascertain the amounts of rents and 
profits of the property, and file his monthly statement in the papers 
in this cause, so that at the termination of the litigation the court 
will know exactly the amounts of revenue derived from it. The 
bond given by the défendants must be conditioned to pay to the re- 
ceiver, in the event of their failing to maintain the action upon their 
part, ail such sums of money as may be turned over to them by the 
receiver from time to time until the termination of the litigation, 
and, in the event of the failure of the défendants to give bond, the 
receiver is directed to collect the revenues, and hold them subject 
to the future order of the court. 
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BURLBIGH V. CHEHALIS COUNTY et al. 

(Circuit Court, D. Washington, W. D. July 28, 1896.) 

Rbcbivers — Sale fok Taxes— Injunction. 

A sale for taxes of lands in the hands of a receiver appointed by a féd- 
éral court will be enjolned. 

F. M. Dudley, for complainant. 
J. B. Bridges, for défendants. 

HANFORD, District Judge. TMs îs a suit in equity by Andrew F. 
Burleigli, as receiver of the Northern Pacific Railroad Company, for 
an injunction to prevent the oiHcers of Chehalis county from making 
a sale, pursuant to the revenue laws of this state, of land to which the 
railroad company has a claim by virtue of its grant from the United 
States, for delinquent taxes assessed against said' land for the year 
1891, and for a decree vacating a judgment of the superior court of the 
state of Washington for Chehalis county against said lands for the 
amount of said taxes, and removing a cloud upon the title of said land, 
alleged to hâve been created by said judgment, and proceedings pur- 
suant to said judgment, whereby said lands hâve been declared for- 
feited to Chehalis county. The case has been argued and submitted 
upon a gênerai demurrer. Ail the property of the Northern Pacific 
Railroad Company situated in this state, including real estate, is, and 
was at the date of the judgment referred to, in the légal custody of 
this court, through its receiver, and it is not subject to seizure or sale 
under process emanating from any other authority. This court will 
require its receiver to pay ail lawful taxes, and there is no necessity 
for burdening the property with the expense of a sale under the state 
revenue law ; and such proceedings, which interfère with the adminis- 
tration of the estate in receivership, cannot be permitted. In re Ty- 
1er, 149 U. S. 164, 191, 13 Sup. Ct 785, 793. I hold that the bill of 
complaint states suflficient facts to entitle the complainant to an in- 
junction as prayed for. A bill of complaint which shows the com- 
plainant to be entitled to any relief must be held to be good against 
attack by a gênerai demurrer. I décline to pass upon ail the ques- 
tions presented upon the argument, for the reason that in any event 
the gênerai demurrer must be overruled. 



ILLINOIS CENT. R. CO. v. IHLBNBBRa. 

(Circuit Court of Appeals, Sixth Circuit. July 8, 1896.) 

No. 402. 

COTrSTITUTIO:!^AL PROVISION — WhBN BEIjF-EXECnTING. 

The provision in Const. Miss. § 193, that "knowledge by any employé 
Injured of the détective or unsafe character or condition of any machlnery, 
ways, or appllanees shall be no défense to an action (or Injury caused 
thereby," is self-executlng. 
Enfobckment dp Foreign Law — Comitt. 

A fédéral court in Tennessee will enforce such provision with respect 
to a tort committed in Mississippi, it not belng opposed to the poUcy of the 
Tennessee law. 
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In Error to the Circuit Court of the UDited States for the Western 
District of Tennessee. 

This was an action by Eudolpb. Ihlenberg against the Illinois 
Central Eailroad Company for personal injuries. There was a judg- 
ment for plaintiff, and défendant brings error. 

Kudolph Ihlenberg, the plaintifE below and the défendant in error, was a 
locomotive flreman employed by the Illinois Central Kailroad Company, the 
défendant below and the plaintifiC in error hère, in July, 1891. He had been 
employed as fireman for 18 days before he was hurt, though actually engaged 
in work but 10 days. He had never worlied as a fireman before. While 
on duty, and while the engine was running from 15 to 20 miles an hour, ha 
stepped upon the tender, to get a drink of water from a keg plaeed upon the 
tool box. A sudden roU or jerk in the engine caused him to lose hls balance, 
and he put hls foot In the open space between the engine and the tender. 
This threw hlm off the engine onto the ground, and resulted in severe Injuries 
to him. Hls clalm in the action was that the engine was détective in not 
havlng an apron coverlng the space between the tender and the engine, so 
that hls foot would not bave caught in it. He had rldden on this particular 
engine but two days. The défenses set up by the détendant were— i'irst, 
that it was not a defective engine, because many engines were without 
aprons, and the présence of the apron when used was not for safety, ,but 
merely to keep the dust from coming up in the engine cab; and, secondly. 
that the plalntlff had assumed the risk of danger from the detect, if it was 
a defect, by reason of the absence of the apron. The accident occurred 
between Canton, Miss,, and Way's Bluff, Miss., on the Une of the defendant's 
railway, on the 18th of July, 1891 

Section 193 of the constitution of Mississippi, adopted November 1, 1890, is 
as foUows: "Sec. 193. Every employé of any rallroad corporation shaU hâve 
the same rlght and remédies for any injuries suft'ered by him from the act 
or omission of said corporation or its employés as are allowed by law to other 
persons, not employés, where the injury results from the négligence of a 
superior agent or offlcer, or of a person havlng the rlght to control or direct 
the services of the party injured, and also when the injury results from the 
négligence of a fellow servant engaged in another department of labor from 
that of the party injured or of a fellow servant on another train of cars or 
one engaged about a différent pièce of work. Knowledge by any employé 
Injured of the defective or unsafe character or condition of any machinery, 
ways or appliances shall be no défense to an action for injury caused there- 
by, except as to conductors or engineers in charge of dangerous or unsafe 
cars, or engines voluntarily operated by them. When death ensues from 
any Injury to employés, the légal or personal représentatives of the person 
injured shall hâve the same rlght and remedy as are allowed by law to such 
représentatives or other persons. Any contract or agreement express or 
implied made by an employé to walve the beneflt of this section, shall be 
nuU and void; and this section shall not be construed to deprlve any em- 
ployé of tbe corporation or hls légal or personal représentative of any rlght 
or remedy that he now bas by the law pf the land. The législature may 
extend the remédies herein provlded for to any other class of employés." 
In November, 1892, after the accident occurred, the législature of Mississippi 
enacted the foUowing statute: "Sec. 3559. Fellow Servant Kule. lavery 
employé of a rallroad corporation shall hâve the same rights and remédies 
for an Injury suffered by hlm from the act or omission of the corporation or 
its employés as are allowed by law to other persons not employés, where the 
injury results from the négligence of a superior agent or otlicer, or of a person 
havlng the rlght to control or direct the services of the party injured, and 
also when the Injury results from the négligence of a fellow servant engaged 
in another department of labor from that of the party injured or of a fellow 
servant on another train of cars, or one engaged about a différent pièce of 
work. Knowledge by an employé injured of the defective or unsafe char- 
acter or condition of any machinery, ways, or appliances shall not be a défense 
to an action for injury caused thereby, except as to conductors or engineers 
in charge of dangerous or unsafe cars or engines voluntarily operated by 
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them. Wtiere death ensues from an Injury to an employé, the légal or Per- 
sonal représentative of the person injured shall bave the same rlghts and 
remédies as are allowed by law to such représentatives of other persons. 
Anj contract or agreement, express or implied, made by an employé to waive 
the benefit of this section shall be nuU and void; and this section shall not 
deprive an employé of a corporation or his légal or Personal représentative of 
any right or remedy that he now has by law." 

A bill of exceptions embodying ail the évidence was taken, and included in 
It was this statement of the charge of the court: "(1) The court, among other 
things not excepted to, chargea the jury that under the law of Tennessee, 
or under the common law, the plaintifC, under the facts in this case, could not 
recover, but that the law of Mississippi, where the injury occurred, con- 
trolled In this case; and that section 193 of the constitution of 18SW of Missis- 
sippi (whlch section reads as foUows: 'Every employé of any railroad cor- 
poration shall hâve the same right and remédies for any Injuries sufflered by 
him from the act or omission of said corporation or Its employés as are 
allowed by law to other persons, not employés, where the injury results from 
the négligence of a superior agent or otHcer, or of a person having the right 
to control or direct the services of the party Injured, and also when the 
injury results from the négligence of a fellow servant engaged in another 
department of labor from that of the party injured, or of a fellow servant 
on another train of cars, or one engaged about a différent pièce of work. 
Knowledge by any employé injured of the defectlve or unsafe characiter or 
condition of any machinery, ways or appliances shall be no défense to an 
action for injury caused thereby, except as to conductors or engineers in 
charge of unsafe cars, or engines voluntarlly operated by them') was the 
law of that state at the tlme of the accident to plaintifl, and applied in this 
case. (2) And in this connection the court submitted the q.uestion to the 
jury, under instructions not excepted to, whether the engine and tender were 
equipped with the apron or lap described in the proof , and whether or not the 
injury was the resuit of any defect in that regard as a proxlmate cause 
thereof, and instructed them If they found such defect to exist, and that it 
was the cause of the Injury, the plaintifC would be entitled to recover, by 
reason of the constitutlonal provision found In the laws of Mississippi above 
quoted In the charge." 

Estes & Fentress and Eankin & Rhodes, for plaintifO in error, 
Neil & Deason and Haynes & Hayes, for défendant in error. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

TAFT, Circuit Judge, after stating the facts as abbve, delivered 
the opinion of the court. 

The assignments of error seek to raise some questions of évidence, 
but the record is not in such a condition as to permit it. The court 
allowed the plaintifl, when on the stand, to answer certain questions 
put to Mm by his counsel in respect to the pain he suffered, and the 
knowledge which he had of locomotives before engaging in the 
service of the défendant. The questions were objected to; the ob- 
jections were overruled; and no exception was taken to the rulings. 
The absence of exceptions prevents us from considering the correct- 
ness of the court's action on the objections. 

The main point which this writ of error is intended to présent is 
that the clause of the constitution of Mississippi providing that 
knowledge by any employé injured of the defective or unsafe char- 
acter or condition of any machinery, ways, or appliances shall be no 
défense to an action for injury caused thereby, is not self-executing. 
It is verj' évident that this is the only question which the bill of ex- 
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ceptions was prepared to make. It is now, however, attempted to 
raise a différent question upon the charge of the court. The charge 
is not giren in full, and only enough appears to présent clearly the 
point already alluded to. In the flrst of the two paragraphs, giving 
a summary of the charge, the court is represented as telling the jury 
that the clause of the constitution of 1890 applied to this case, and 
introduced a différent rule from that which would hâve been apjplied 
under the law of Tennessee or the common law ; ahd, by the second 
paragraph, it appears that "in this connection" — that is, in connec- 
tion with the opération of the clause of the constitution of Missis- 
sippi upon the case — ^the court submitted the question to the jury, 
under instructions not excepted to, whether the engine and tender 
were equipped with the apron or lap described in the proof, and 
whether or not th.e injury was the resuit of any def ect in that regard 
as a proximate cause thereof, and instructed them, if they found 
such defect to exist, and that it was the cause of the injury, the plain- 
tifl would be entitled to recover by reason of the constitutional pro- 
vision found in the laws of Mississippi above quoted in the charge. 
To this part of the charge of the court the défendant excepted. It 
is now contended that the effect of this charge was to taJie away 
the question from the jury, which was much mooted on the trial, 
whether the absence of the apron or lap in a locomotive was a de- 
fect in machinery. We are not able to say whether the court left 
this question to the jury or not, from the very summary way in which 
the charge of the court in this respect is described; but, If the court 
below did not leave the question to the jury, it is clear from the state- 
ment in the bill of exceptions that no exception was taken to that 
part of the charge, because it is expressly stated that the manner 
in which the court submitted to the jury the questions whether the en- 
gine and tender were equipped with the apron or lap, and whether or 
not the injury was the resuit of any defect in that regard as a 
proximate cause thereof, was not excepted to, and that the only part 
of the charge to which exception was directed was the opération of 
the constitutional provision of Mississippi upon the rights of the par- 
ties. It f oUows, theref ore, that the only question we hâve before us 
in this case on the record is whether section 193 of the constitu- 
tion of Mississippi was self-executing, at least so far as the clause 
which provides that "knowledge by any employé injured of the de- 
fective or unsafe character or condition of any machinery, ways or 
appliances shall be no défense to an action for injury caused thereby, 
except as to conductors or engineers in charge of dangerous or unsafe 
cars, or engines voluntarily operated by them," and whether, if self- 
executing, it should be enforced in a fédéral court sitting in Ten- 
nessee in an action for an injury happening in Mississippi after the 
constitutional provision went into eflect. 

In Groves v. Slaughter, 15 Pet. 449, the question was whether the 
language of the constitution of Mississippi providing that the "intro- 
duction of slaves into that state, as merchandise, or for sale, should 
be prohibited, from and after the flrst day of May, 1833," was self- 
executing, or was directed to the législature, and required législa- 
tive action before it should become operative upon contracts and 
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persons. The question arose in the suprême court of the United 
States with référence to its effect upon contracta made in the state, 
and it was there determined by a divided court that the clause was 
not self-executing. Subsequemtly, the court of errors of Mississippi, 
in Green v. Robinson, 5 How. (Miss.) 80, in Glidewell v. Hite, Id. 110, 
and in Erien v. WiUiamson, 7 How. (Miss.) 14, refused to follow the 
décision of the suprême court of the United States, and held that the 
clause was self-executing. Thereafter another case involving the 
eiïect of the clause upon contracts made before the décision of the 
suprême court in Mississippi was considered in Rowan v. Runnels, 
5 How. 134, and the suprême court of the United States refused to 
change its ruling with respect to thèse contracts entered into before 
the décisions of the suprême court of Mississippi. An examination of 
the case of Groves v. Slaughter and the reasoning of the court leaves 
no doubt that the question for considération is one of the intention 
of the persons framing and adopting the constitution. There is noth- 
ing in Groves v. Slaughter to justify the claim that a constitution 
may not contain self-executing provisions. It may be conceded 
that it is usually a déclaration of fundamental law, and that many 
of its provisions are only commanda to the législature to enact laws 
to carry out the purposes of the framers of the constitution, and 
that many are mère restrictions upon the power of the législature 
to pass laws; but that it is entirely within the power of those who 
conflrm and adopt the constitution to make any of its provisions 
self-executing is toc clear for argument. Hence it is a question al- 
ways of intention to be determined by the language used and the 
surrounding circumstances. Considering the constitutional clause 
in question in this light, we hâve no doubt that it was self-executing. 
In the flrst place, the language of the particular clause in question 
is prohibitory, and is in the exact form which the législature, were 
it enacting such a provision into the law, would use in a command 
to the courts. Then the whole section is of that detailed character 
which characterizes législation intended to operate on the courts. It 
is not one of those gênerai provisions directed to the législature, 
which usually cover an entire subject-matter in a few words, and 
fix only limits of action, and vest a wide discrétion as to the manner 
in which the mandate of the constitution shall be carried out. More 
than this, there is language in tlie section which is inconsistent with 
the view that it is not self-executing. Thus, near the end of the 
section, oecurs this clause: "That this section shall not deprive an 
employé of a corporation or his légal or personal représentative of 
any right or remedy that he now has by the law of the land." If the 
latter clause were not self-executing, then this particular provision 
in it should read: "And législation in accordance with this section 
shall not be construed to deprive any employé in a corporation or his 
légal or personal représentatives of any right or remedy that he now 
has by the law of the land;" for, if the entire article were not self- 
exeeuting, then it would not operate directly on any right or rem- 
edy previously existing, and the protection of the proviso would 
naturally be directed to the législation executing the mandate, rather 
than to the mandate itself. Again, the anal clause of the article 
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excludes any other construction than tliat we hâve given. It is: 
"The législature may extend the remédies herein provided for to any 
other class of employés." This certainly implies that so much of the 
article as précèdes the clause actually provides remédies for those 
mentioned in it, and leaves to the législature power to enlarge the 
beneflts of the article by applying it to others than those named in 
the article. But it is said that the fact that the législature of 
Mississippi in 1892 treated this as a mandate to the législature to 
pass législation giving the remédies therein described is a légis- 
lative construction of the article to the effect that it was not self- 
executing. We do not so regard it. On the contrary, when the 
législature of Mississippi came to embody this in the statute, it 
adopted the exact language of the article of the constitution, omit- 
ting only that clause of it which provided that the législature 
might extend the remedy to other classes of employés. This shows 
that, in the opinion of the Mississippi législature, the clause was 
suflBciently spécifie to operate upon the rights, remédies, and per- 
sons therein referred to, without further provision or détail. 

The conclusion which we hâve reached is in accordance with the 
décision of the suprême court of Mississippi, and this settles the 
question for us. In Welsh v. Eailway Co., 70 Miss. 20, 11 South. 
723, it appeared that Welsh was a switchman in the employ of the 
Alabama & Vicksburg Eailway Company, his duty being to ride 
upon the switch engine, and to open and close switches and couple 
cars. His usual station was on the footboard of the engine. He 
was injured by falling from the footboard, while engaged in the 
performance of his duties, and brought his action to recover dam- 
ages, on the ground that the fastening of the footboard was inse- 
cure by reason of the négligence of the company. The court gave 
a peremptory instruction for the défendant, on the ground of con- 
tributory négligence of the plaintiff. The suprême court held that 
the view of the court below would hâve been correct before the 
enactment of section 193 of the présent constitution, but contin- 
ued : "Section 193 of the présent constitution practically destroys 
the défense in cases where no willful or reckless négligence can be 
predicated of the conduct of the injured and complaining employé. 
The change is radical, sweeping, unambiguous, and we must en- 
force it as written." This décision was rendered in October, 1892, 
before the législature of Mississippi had embodied tlie constitu- 
tional clause in the statute. Therefore, the accident which was 
the subject of considération there happened after the adoption of 
the constitution, and before the passage of the act by the législa- 
ture. The clause of the constitution we are considering was also 
enforced as self-executing in the case of Railroad Co. v. Hunter, 70 
Miss. 471, 12 South. 482, in respect to a personal injury happening 
in March, 1892. It is true that the question was not mooted in 
either of thèse cases, and they are not, therefore, so strong au- 
thority as they otherwise would be; but the reason why the ques- 
tion was not raised and decided is manifest from the course of dé- 
cisions in that state with respect to the constitutional clause which 
was held not to be self-executing, in Grroves v. Slaughter, 15 Pet. 
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449, by the suprême court of the United States, but was subse- 
quently held to be so by the suprême court of Mississippi, in Green 
V. Kobinson, 5 How. (Miss.) 80, Grlidewell v. Hite, Id. 110, and Brier 
V. Williamson, 7 How. (Miss.) 14. In Railroad Co. v. Brookhaven 
Mach. Co., 71 Miss. 663, 16 South. 252, it was held that section 171 of 
the constitution of 1890, with référence to the jurisdiction of justices 
of the peace, was self-executing, and did not need législation to carry 
it into effect. Our , construction of the clause of the constitution 
as self-executing is quite in accordance with the weight of the au- 
thorities. Willis v. Mabon, 48 Minn. 140, 50 N. W. 1110; Johnson v. 
Parkersburg, 16 W. Va. 402; Washingtonian Home t. City of Chi- 
cago, 157 m. 414, 41 N. E. 893; People v. Hoge, 55 Cal. 612; State 
V. Babcock, 19 Neb. 230, 27 N. W. 98; Pierce t. Com., 104 Pa. St. 150; 
Ex parte Snyder, 64 Mo. 58; People v. Bradley, 60 111. 390; Yerger 
V. Rains, 4 Humph. 259; Thompson v. Bank, 19 Nev. 103, 7 Pac. 68. 

The only remaining question for discussion is whether a fédéral 
court in Tennessee will enforce the Mississippi constitution with 
resi)ect to the tort committed in that state. It is well settled by 
the décisions of the fédéral courts that, "while it is true that the 
statutes of a state hâve in themselves no extraterritorial force, yet 
rights acquired under them are always enforced by comity in the 
state and national courts in other states, unless they are opposed 
to the public policy or laws of the forum." Railroad Co. v. Bab- 
cock, 154 U. S. 190, 14 Sup. et. 978; Railroad Co. v. Mase, 27 U. 
S. App. 238, 11 C. C. A. 63, and 63 Ped. 114; Herrick v. Railwav 
Co.,31Minn. 11, 16N. W. 413; The Antelope, 10 Wheat. 66; Smith 
T. Condry, 1 How. 28; The China, 7 Wall. 53, 64; Dennick v. 
Railroad Co., 103 U. S. 11; Railway Co. t. Cox, 145 U. S. 593, 12 
Sup. et. 905; Huntington v. Attrill, 146 U. S. 657, 670, 13 Sup. 
et. 224. The same view is taken by the courts of Tennessee. See 
Bank v. Walker, 14 Lea, 306; Woods v. Wicks, 7 Lea, 47; Robinson 
V. Queen, 87 Tenn. 445, 11 S. W. 38. There is nothing in section 
198 of the Mississippi constitution, hère under considération, which 
is répugnant to the policy of the Tennessee law on the subject. In 
Tennessee the law applicable to such a case is not governed by- 
statute, but, in accordance with the view taken by the courts of 
that state of the common law, knowledge by the employé of the de- 
fect in the machinery, whence his injury arose, is a défense to an 
action therefor against the master, unless the employé complains, 
and a promise to repair is made to him. Guthrie v. Railroad, 11 
Lea, 372; Railroad v. Duffleld, 12 Lea, 63; Railroad v. Kenley, 92 Tenn. 
208, 21 S. W. 326. The provision of the Mississippi constitution as con- 
strued by the courts is that the company is liable for an injury 
caused by a defect in the machinery, unless the injury was due to 
the recklessness or wantonness of the employé. This is a mère 
change in the law in respect to the implied contract between mas- 
ter and servant, and, in only afiEecting such contracts in Mis- 
sissippi made after its enactment, it is simply a variation from the 
common law of Tennessee, and is not to be regarded as répugnant 
to the spirit of the law of the latter state. The législature of Ten- 
nessee has not hesitated to pass statutes which modify the rules 
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with respect to the effect of contributory négligence of plaîntifEs 
in suits against railroad companies much more radically than the 
change thus eflfected in Mississippi. This may be seen by an ex- 
amination of two cases in this court where such statutes were 
fully considered and constnied in the light of the décisions of the 
suprême court of Tennessee. See Eailroad Co. v. Eoberson, 22 U. 
S. App. 187-216, 9 C. 0. A. 646, and 61 Fed. 592; Nason's Adm'r v. 
Railroad Co., 22 U. S. App. 220-231 et seq., 9 C. Q. A. 666, and 61 Fed. 
605. So far as the record discloses, there was no request pre- 
sented to the court to charge the jury that the constitutional clause 
was not a défense in case it should flnd that the injury resulted 
from the reckless négligence and wantonness of the plaintifif, and 
no exception seems to hâve been taken to the charge because of 
such an omission. Indeed, there was no évidence tending to show 
reckless négligence or wantonness on the part of the plaintift. 
The judgment of the circuit court is afflrmed, with costs. 



BEESON V. CITY OF CHICAGO et al. 
(Circuit Court, ]S(. D. IlUnols. June 29, 1896.) 

1. Bteeet Rail-way Fbanchisb— Consent of Abuttinq Ownbhs. 

After the consent of owners of property abuttlng on a Street to the con- 
struction of an electrlc railway on the street had been obtained, It ap- 
peared that a part of such supposed street, distant from both ends of the 
railway, had never Ijeen dedlcated or laid out as a street Held, that there 
was no consent to the construction of the line on those parts of the sup- 
posed street which had been properly laid out and dedicated. 

2. Same. 

In Illinois a clty has no power to glve to a street railway the use of a 
street, unless a majorlty of the frontage of abutting owners consent there- 
to. 

8. Same. 

The fact that the clty councll has passed an ordinance permitting such 
use does not preclude inquiry as to whether the signatures to the consent 
were genùine. 

4. Same— Injunction. 

An abutting owner may restraln by Injunctlon the use of a street by an 
electric railway company under an ordinance which was invalid because 
passed wlthout the consent of the abutting owners. 

Mathews & Hughes and E. R. Bliss, for complainant. 
Conklin & Grant, for défendants. 

GROSSOUP, District Judge. This is a bill by Anne L. Beeson, a 
citizen of Michigan, against the city of Chicago, William D. Kent, 
commissioner of pnblic works, and the General Electric Railway Com- 
pany, a corporation organized under the laws of Illinois; ail being, 
for the purposes of jurisdiction, citizens of Illinois. The bill shows 
that the complainant is owner in fee of certain described parcels of 
land within Chicago; that the General Electric Railway Company 
proposes to locate upon Pifth avenue, from Thirty-Seventh to Forty- 
Third streets, in Chicago, its tracks, for the purpose of operating the 
same as an electric street-railway System; that, with this in view,. 
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the raîlway company presented to the Chicago cîty council pétitions 
purporting to be signed by a majority of the owners of property abut- 
ting on su eh street between the streets named; that, by a subsé- 
quent pétition, it appeared that the consent of one L. H. Beeson, act- 
ing for complainant's frontage, to such occupation by the street-rail- 
way company, had been obtained, and that the city council there- 
upon passed the ordinance giving to the railway company, its suc- 
cessors and assigns, permission and authority to lay down, construct, 
maintain, and operate such road ; and that the commissioner of pub- 
lic Works is about to issue a permit for said road. The bill further 
shows that a portion of the so-called Fifth avenue, to wit, from Thir- 
ty-Ninth street north to a point 333 feet south of Thirty-Seventh 
street, has never been in fact laid eut, platted, or dedicated for the 
purposes of a street, but that the same is the private property of the 
complainant, and subject to no uses or easements as a street. The 
bill further shows that, while the consent of a majority of abutting 
frontage from Thirty-Seventh to Forty-Third streets purports to hâve 
been obtained in the consenting pétition, so many signatures thereto, 
including the signature for complainant's land, are forgeries, that 
the pétition does not in fact carry the consent of a majority of front- 
age of the abutting owners. Thèse charges of forgery are explicitly 
set forth in accompanying afiBdavits, and not only are not denied 
by contrary afi8davits, but were confessed upon the hearing. It was 
contended, however, that, if the complainant were entitled to an in- 
junction for that portion of Fifth avenue not laid out as a street, 
she would not be entitled to an injunction in respect of the remain- 
ing portion of the street upon which other property abutted, for the 
reason that, laying out of view the unplatted portion of Fifth avenue, 
and regarding the balance as the portion of the street to which alone 
the pétition was applicable, there was shown a genuine majority of 
consenting frontage. This view does not meet with my concurrence. 
The pétition must be regarded as an entirety from Thirty-Seventh 
street to Forty-Third. On the basis of its being an entirety, the oth- 
ers' signatures may be presumed to hâve been obtained. The Une, 
of which this pétition covers but a portion, is a long one, running 
from a remote place to another remote place. The consenting own- 
ers, when they signed, had this fact in view. It would be intolérable 
to say that almost in front of their premises a block and a half could 
be dropped out of the proposed line, over which no cars would run, 
and yet the property owner be left without cause of complaint that 
the thing he consented to and the thing given are radically différent. 

The principal questions presented are: First, is the railway com- 
pany entitled to lay its tracks under color of the city ordinance, not- 
withstanding the opposed wishes of a majority of the frontage within 
the space named? and, second, can the courts, at the instance of an 
abutting owner, interpose to prevent such action? 

Municipal corporations are but limited agencies of the gênerai lég- 
islative power that résides in the state. They hâve only such pow- 
ers as are conferred upon them by the larger sovereignty known as 
the state. Among the powers specially conferred is the con- 
trol over streets as trustées for the people of the state. This gen- 
v.75F,no.9 — 56 
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eral grant of power respecting the control of streets, in the absence 
of limitation, might possibly include the right to give over the streets 
to the uses ôf street raiiways. Street railwaj'-s are necessarily as- 
»ociated in our minds with the use of streets. In the absence of 
anything to the contrary, therefore, such additional use would not 
seem extraordinary or strained. But this gênerai grant of power to 
municipalities is limited by the act of 1887. That act withholds 
from municipal corporations the right to give up the streets to the uses 
of electric, cable, or other raiiways, unless a majority of the frontage 
of the abutting property owners hare flrst consented. The législa- 
tive intent is therefore clearly manifested, that the use of streets for 
street raiiways, etc., is not within the ordinary uses, and not, there- 
fore, within the gênerai grant of control. Those décisions of other 
States, therefore, in which this limitation of power, in the gênerai 
grant to municipalities, does not exist, is inapplicable to the situation 
hère. In those states the gênerai grant carries with it the right 
to give the additional use. In Illinois such right is expressly kept 
out of the gênerai grant. In Illinois the total sum of power resid- 
ing in the city over the subject-matter is this: The power to give 
the railway company the use of streets for their purposes in case a 
majority of the frontage hâve thereto consented, and in such case 
only. In the absence of such consenting frontage, there is no color 
of right in the municipality to grant the additional use. Now, if the 
city has no color of right to grant the use, can such use be restrained 
at the instance of an abutting property owner? The owner of abut- 
ting property has an interest in the street not common to ail the 
people of the state, but personal and peculiar to himself. His prop- 
erty is affected in its commercial value, and in the possibilities and 
advantages of its use, by the character of the streets upon which it 
abuts. Such use of the street may destroy the availability of his 
land for purposes he has in mind, or has already put into exécution. 
Even partially sentimental objections, such as the noise of electric 
cars, or the unsightliness of elevated structures, largely make up the 
actual éléments of market value. Will any one contend that the 
abutting property owner, having such a peculiar and personal in- 
terest, may not protect it, in his own right, in a court of equity, 
against the intrusion of a usurper who cornes on the street with- 
out color of law? Could a miil owner eut along thèse streets his 
canal to carry off the water that tums his wheels, or was otherwise 
used in the opération of his works? Would the property owner, see- 
ing such extraordinary purpose, be compelled to stand helpless until 
the police interposed, or the attorney gênerai took up his cause? The 
pretended grant of the city, but without color of law, for the ex- 
traordinary purposes of a street railway, is not so striking an in- 
stance of usurpation as is the illustration I hâve used, but it is dif- 
férent only in degree. Both the canal and the street railway are 
forbidden from the uses of the street, unless a majority of frontage 
consent. Their forced use, in the absence of such consent, is out- 
side of the limits of even the color of law. The same considération 
that gives to the owner a hearing in a court of equity as against the 
one demands for him a hearing as against the other. I am fully 
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alive to the considération that where the municipality bas a reason- 
able color of right to grant the additional use, and acts fairly under 
that color, it would be against public policy to permit every pri- 
vate individual incidentally affected to question such right in the 
courts. The law remits the initiative of remédies in such a case to 
the judgment of the whole people of the state, through their repré- 
sentative law olïicer. Such a case is the Patterson Case, 75 111. 588, 
aûd others in the same Une, upon which much reliance has been 
placed. In each of thèse it was incontestable that the city's grant 
was under a colorable right, and was not whoUy baseless in the law 
of the state. 

Now, has the council, in the case under considération, a reason- 
able color of right to vote this extraordinary use? Certainly not, 
if there were no pétition at ail. What is there in a forged pétition 
that makes it one atom better than no pétition at ail? It is no péti- 
tion, in contemplation of law. It is no pétition in any sensé, except 
in the criminal intentions it carries. There is theref ore no more au- 
thority for the city's grant in this case than there would be for an 
unauthorized grant to excavate a canal, — no more authority than the 
mill owner himself, without an ordinance, would possess to exca- 
vate the canal. I do not overlook the contention that the council 
is the exclusive judge of the genulneness of the pétition. But it is 
to me, at least, inconceivable that the législature strictly limited the 
council's power to cases where there exists this condition of consent, 
and then made them the exclusive judges of the fact of such consent. 
The act was intended to restrain the municipality from giving up 
streets to uses to which the majority of the abutting owner s was op- 
posed, but such restraint is empty if the party restrained is the sole 
judge of the propriety of its exercise. The act was intended as se- 
curity to the abutting property owners as against either the mistakes 
or injustice of the municipality, and, as such, was not left dépendent 
for its enforcement upon the caprice of one of the parties to whom 
it applied. In this as in other cases where the city council over- 
steps its rights, and thereby trenches upon the property rights of the 
citizen, it is amenable to the ordinary process and détermination of 
the courts. I hâve come to the foregoing conclusions after a care- 
ful study of the Illinois authorities, including the Patterson Case and 
Corcoran Case, 37 N. E. 68, and believe that my views will be found 
to be in accordance with those of the suprême court, when the ques- 
tion is fairly presented to that tribunal. I hâve disagreed from the 
Palmer Case in the appellate court for this district (60 111. App. 471), 
but am in harmony, in that disagreement, with the views of Judges 
Tuley and Horton, of the circuit bench, and Judge Shepard, of the ap- 
pellate bench. A preliminary injunction may be entered in accord- 
ance with the prayer of the bill. 
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LEVIS V. OITX OF NEWTON et al. 

(Circuit Court, S. D. lowa, 0. D. August 18, 1896.) 

No. 2,342. 

1. Gas and Elbctbic Lightino — Use of Strbbts— Gkant by City. 

Prior to Act lowa April 9, 1888, expressly giving power to cltles to 
estabUsh and malntaln gas and electrlc plants, cities of the second clasa 
had, by virtue of the gênerai grant to theim of authority to light streets 
and public places, power to grant franchises to use the streets for the 
construction and opération of such plants. 

2. Samb— Effbct of Invalid Clause. 

An ordinance granting the perpétuai use of city streets for a gas or 
electric plant is not invalld, even though the provision that such grant 
shall be perpétuai should be held invalld. 
8. CONSÏKUOTIOU OF Obdinancb — Pbesumption. 

If an ordinance granting the use of clty streets for gas or electric 
llghting does not disclose whether the use is for public or private pur- 
poses, the court will présume, in favor of the validity of the ordinance, 
that the use is for public, and not private, purposes. 
4. Chant of Fbanchibbs — Withdrawai, by City. 

An ordinance granting the right to use streets for gas or electric pur- 
poses cannot be repealed or modlfled by the city eouncll, in the absence of 
any constitutlonaJ or statutory provision, or any réservation in the ordi- 
nance itself, authorizing such repeal or modification. 

This was a bill by Howard 0. Levis, trustée, agaiust the city of 
Newton, A. K. Kufton, mayor, and the Newton Electric Company. 
On application for preliminary writ of injunction. 

Gatch, Connor & Weaver and James S. Cummins, for plaintiff. 
Gruernsey & Bailey and O. C. Meredith, for défendants. 

WOOLSON, District Judge. As the hearing for injunction was 
had upon the bill, with affidavit of plaintiff sustaining the averments 
of facts therein, the substance of the bill should hère be stated: 

The défendant city of Newton is a municipal corporation (city of 
the second class) organized under the General Statutes of lowa. 
In January, 1887, the city council of said city duly enacted an 
ordinance (No. 129) providing that: 

H. M. Vaughn and hls assigns are hereby granted the rlght and privilège 
to place in the streets and alleys of the city of Newton pôles for the purpose 
of supporting wires, and to place upon such pôles such wlres as may be 
necessary to transmit electric power and Incandescent electric light; the 
placing of said pôles to be subject to the advice and control of a commlttee 
to be appolnted for that purpose by the city council: provlded, that such 
pôles and wires shall be placed in such a way as not to obstruct the free use 
of or travel over said streets and alleys in which the same shall be placed. 

Sections 2 and 3 provide that, if any such pôles or wires are so 
placed as to interfère with such free travel and use, Vaughn must, 
on written notice, change location of same, so same shall not so in- 
terfère, etc.; and if, being thus notifled, he shall not immediately 
so change place of location, the city council shall so change same 
at his expense. 

Sec. 4. The rlght and privilèges hereby granted by this ordinance shall be 
permanent and perpétuai. 
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That fortliwith, and relying on said ordinance, said Vaughn pro- 
ceeded to erect and build an electric light plant, set pôles, string 
wires, etc., and on August 1, 1887, had such plant in opération, and 
was engaged in supplying light and power to the inhabitants of said 
city, the expenditure therefor and therein amounting at that date 
to 112,500. On October 21, 1887, said Vaughn assigned, trans- 
ferred, and set over to the Thomson-Houston Electric Company ail 
his rights and privilèges and franchises derived under said ordi- 
nance; and said grantee took possession of said plant, and operated 
same until MarchjlSQGjWhen said company sold and transferred said 
electric light plant, and property, rights, franchises, and privilèges, 
to the défendant Newton Electric Company, a corporation duly in- 
corporated under the General Statutes of lowa. As part of the 
considération of said sale, said Newton Electric Company executed 
its promissory notes for $10,000, and, to secure same, executed a 
trust deed upon ail its plant, property, etc., plaintiff being named 
therein as trustée, which said notes are wholly unpaid. At the 
date of the enactment of above-named Ordinance No. 129, an elec- 
tric plant was being operated in said city of Newton by a company 
known as the Newton Electric Light Company, with whom said 
city had previously contracted for furnishing electric lights for 
Street purposes, — said contract, by its terms, to continue until 
January, 1890; and said last-named company did furnish electric 
light thereunder until April, 1888, when said company became in- 
solvent, and assigned its said contract to said Thomson-Houston 
Company, which last-named company connected its plant and wires 
with the wires of said Newton Electric Light Company, and pro- 
ceeded to fill the said contract of street lighting. On April 16, 
1888, the city council of défendant city of Newton ratiûed said as- 
signment of said contract, and authorized said Thomson-Houston 
Electric Company to carry out said street-lighting contract; and 
the last-named company furnished such street lighting thereunder 
until in January, 1890, using the plant, pôles, and wires erected by 
said Vaughn under said ordinance, but expending in completing, 
etc., its plant for fully carrying out said contract, an additional 
sum of |4,000. About January, 1890, said city of Newton con- 
structed a city electrical plant, for furnishing electric light and 
power to its streets, and also to the inhabitants of said city, in ac- 
tive compétition with said electric company, and has since continued 
so to do. Said city has a population of about 3,500, and electric 
lighting for the streets of said city is supplied by the city plant, 
while the private lighting by electricity is about evenly divided be- 
tween said city plant and that of said Newton Electric Company. 
On March 30, 1896, the city council of Newton passed an ordinance 
(No. 211) entitled 

An ordinance to repeal Ordinance No. 129, and to require the removal of the 
pôles and wires placed in the streets and alleys of the city of Newton there- 
under, and to prohibit the further érection of pôles and wires in said streets 
and alleys. 

By the flrst section of this ordinance, Ordinance No. 129, above 
given, is "hereby, in ail respects, repealed." Section 2 pro vides: 
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That it shall be the duty of every person or corporation no-w maintaining 
pôles in the streets and alleys of the city of Newton, and claiming to hâve 
erected the same under the sald Ordlnance No. 129, to remove the same from 
the said streets and alleys within ninety days after this ordinance shall take 
effect 

Section 3 provides that the ordinance shall take effect flve days 
after its passage and publication, etc., and the bill avers due pub- 
lication thereof. 

The bill further allèges that the construction and opération of 
the electric plant now owned by said Newton Electric Company, 
and the occupation, under the provisions of said Ordinance 129, of 
the streets, etc., of the city with its pôles and wires, were not for 
private use, but — 

Only for public use, and for the supply of light and power to sald city and ail 
Its inhabitants, equally, whenever requested by them, and at just and rea- 
sonable rates; that said Newton Electric Company and Its assigns hâve been 
at aU tlmes, and are now, able, ready, and wlUing to perform such public 
service upon just and reasonable terms of compensation; and that the sole 
design and purpose of said city of Newton in attempting to repeal said Ordi- 
nance No. 129 was and is to prevent compétition with its own electric plant, 
to drive said Newton Electric Company ont of the electric lighting business 
in sald city, and to practically destroy, or render worthless, its plant, ma- 
chlnery, and appllances. 

It is further aJleged that said Newton Electric Company has no 
other assets or property than that included in the trust deed to 
plaintiff, and that the removal of said pôles and wires from the 
streets and alleys of said city would destroy the only security held 
br attainable by plaintiiî for the notes secured by his trust deed, 
and that said repealing ordinance is void, as (1) impairing the ob- 
ligation of a valid contract between the city and said Newton Elec- 
tric Company, and between said city, said company, and plaintiff; 
as (2) depriving said company and plaintiff of their property with- 
out due process of law; as (3) denying said company and plaintiff 
the equal protection of the laws; and (4) taking said property for 
public use without compensation. 

The issues presented on the hearing relate almost entirely to 
the right or légal power of the city of Newton to grant the fran- 
chise in said Ordinance No. 129 attempted. On the one hand, plain- 
tiff contends that said ordinance granted to Vaughn and his assigns 
a valid, irrévocable franchise to use the streets of said city in the 
opération of the electric plant which was erected and put in opér- 
ation under said ordinance. This, of course, involves the further 
assertion that the municipality of Newton had been authorized, by 
législative délégation of power, to grant such a franchise. On the 
other hand, the défendants contend that no such législative délé- 
gation of power existed at the date of the passage of said Ordinance 
No. 129, and therefore, of necessity, no grant of franchise passed 
under or by virtue of such ordinance. Défendants concède that, if 
said ordinance conferred a valid franchise on Vaughn and his as- 
signs, the city could not repeal the same in the manner attempted 
by subséquent Ordinance No. 211. Stated more specifically, de- 
fendants' contention is: (1) The grant attempted in said Ordi- 
nance No. 129 is absolutely void. (2) In no event could said grant, 
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if of any validity, be considered as more than a license revocable 
at the élection of the city. (3) The city could not by ratification 
make valid a grant whicli was originally inralid. 

Judge Dillon, in bis valuable treatise on the Law of Municipal 
Corporations (4th Ed. § 89), defines the powers of a municipal cor- 
poration as follows: 

It is a gênerai and undisputed xjroposition of law that a municipal corpora- 
tion possesses and can exercise the following powers, and no others: Pirst, 
those granted in express words; second, those necessarily or fairly implied 
in, or incident to, the powers expressly granted; third, those essential to the 
declared objects and purposes of the corporation,— not simply convenient, 
but indispensable. Any fair, reasonable doubt concerning the existence of 
the power is resolved by the courts against the corporation, and the power is 
denied. Of every municipal corporation, the charter or statute by whlch It 
is created Is Its organic act. Neither the corporation nor Its ofEcers can do 
any act, make any contract, Incur any liabilities, not authorlzed thereby, or 
by some législative act applicable thereto. AU acts beyond the scope of the 
powers granted are void. 

And this rule of construction is aflQrmed by the suprême court 
of lowa in Henke v. McCord, 55 lowa, 381, 7 N. W. 623; Becker v. 
Waterworks, 79 lowa, 419, 44 N. W. 694. The principle of con- 
struction, with respect to the powers of municipal corporations, laid 
down by the suprême court of the United States in Minturn v. 
Larue, 23 How. 435, 436, in the words of Mr. Justice Nelson, is as 
follows: 

It is a well-settled rule of construction of grants by the législature to cor- 
porations, whether public or private, that only such powers and rights can be 
exerelsed under them as are clearly comprehended wlthln the words of the 
act, or derlved therefrom by neeessary implication, regard being had to the 
objects of the grant. Any ambiguity or doubt arislng out of the terms used by 
the législature must be resolved in favor of the public. 

See, also, Ottawa t. Carev, 108 U. S. 110, 121, 2 Sup. Ot. 361, 
and Bamett v. Denison, 145 U. S. 135, 139, 12 Sup. Ot. 819. 

The first, and perhaps the most important, contention herein, is 
as to what powers with respect to the subject-matter of Ordinance 
No. 129, above stated, had been delegated by the législative au- 
thority of the state of lowa to the city of Newton. We turn to 
the gênerai statutes of lowa with référence to incorporations of 
cities of the second class. Counsel for the plaintiff point out in 
their brief two sections (Code lowa 1873) which they claim confer 
this power, viz.: 

Sec. 464. They shall hâve power to lay ofC, open, wlden, stralghten, nar- 
row, vacate, extend, establlsh and light streets, alleys, public grounds, 
wharves, landing and market places, and to provide for the condemnatlon 
of such real-estate as may be neeessary for such purpose. 

Sec. 482. Municipal corporations shall hâve power to make and publish, 
from time to tlme, ordinances, not Inconsistent with the laws of the state, for 
carrying into effect or discharglng the powers and dutles conferred by this 
chapter, and such as shall seem neeessary and proper to provide the safety, 
préserve the health, promote the prosperlty, improve the morals, order, com- 
fort and eonvenlence of such corporation and the Inhabitants thereof, and to 
enforce obédience to such ordinances by fine not exceedlng one hundred dol- 
lars, or by imprisonment not exceeding thirty days. 

Thèse two Code sections seem to constitute the only express délé- 
gation of authority to incorporated cities in lowa, at the date of 
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the passage of said Ordinance No. 129, with référence to the sub- 
ject-matter of said ordinance. If this ordinance is rightly con- 
strued as having for its purpose to provide for lighting the streets 
and public places of the city of Newton, many of the obstacles 
otheiwise appearing in the considération of the matters submitted 
would not be encountered. According to many well-considered 
cases, the power granted to the city to light its streets not only 
authorizes the city itself to furnish the lighting, but, as well, em- 
powers it to contract with others to furnish such lighting. Thus, 
in Garrison v. Chicago, 7 Biss. 480, Fed. Cas. No. 5,255, Circuit 
Judge Drummond says: 

By its charter, the city had authorlty to Hght the public streets, and, it 
is to be inferred, the public buildings and offices, and to levy and collect a 
tax for that purpose. The power to provide the necessary means for lighting 
the streets, buildings, and offices, elther by the construction of a gas mami- 
factory or by contract, would seem to follow as a matter of course. 

In City of Newport t. Newport Light Co., 84 Ky. 166, 177, the 
court say: 

If it is the duty of the municipality to light Its public streets, and furnish 
Its inhabitants wlth the means of obtaining gas at their own expansé, it 
necessarily follows that it has the implied power to contract wlth others to 
furnish it in like manner. 

Analogous to this reasoning is that stated by the suprême court 
of lowa in Town of Spencer v. Andrew, 82 lowa, 14, 47 N. W. 1007. 
Section 456 of the lowa Code empowers incorporated cites "to es- 
tablish and regulate markets, to provide for the measuring or 
weighing of hay, coal or other articles for sale." When consid- 
ering the question as to the power of a city to permit the érection 
by one of its citizens of a certain scale in the streets of the city, 
the court say (page 17, 82 lowa, and page 1008, 47 N. W.) : 

If citles and towns may maintain scales of their own, In the publie streets, 
to facilitate the weighing of hay, coal, or other articles of sale, we see no 
good reason why they may not, under reasonable restrictions, authorize oth- 
ers to maintain scales, whereby the public convenlence will be served. 

The same gênerai line of reasoning is applied in LeClaire v. City 
of Davenport, 13 lowa, 210, 212. In City of Davenport v. Kelley, 7 
lowa, 102, the suprême court of lowa, in construing the provision 
of the city charter which gave to the city power "to erect market 
houses, establish markets and market places, and provide for the 
government and régulation thereof," had held that the quoted provi- 
sion did not empower the city, by ordinance, to authorize citizens 
therein named to erect market houses which should be "public mar- 
kets," wherein vendors of fresh méats, etc., could be compelled to 
expose their marketing, but that the quoted provision contemplated 
"the érection of markets by the city, to be under its entire control, 
and that it has no right to delegate this power to individuals, for 
their benefit and profit," etc. In the LeClaire Case, supra, the 
court reversed its holding, and, in substance, declared that the pow- 
er given to the city to erect markets authorized the city to con- 
fer on, or delegate to others, the érection, etc., of a public market. 
In Thomson-Houston Electric Co. v. City of Nevrton, 42 Fed. 723, 
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725, Judge Shiras, in considering the point therein urged, that by 
the lowa statutes the city is not authorized to furnish lights for 
use in th.e houses or stores of its citizens, but is restricted to fur- 
nishing lights for its streets and public places, says: 

It has been the uniform rule that a clty, in ereeting gasworks, is not limited 
to fumishing gas or water for use only upon the streets and other public 
places of the city, but may furnish the same for private use, and the statutes 
of lowa now place electrlc light plants in the same category. 

The point now under considération, as to whether, prior to said 
statute of April, 1888, an incorporated city in lowa had législative 
authority to make the grant or franchise attempted in this Or- 
dinance No. 129, is of great and wide-reaching importance in lowa; 
for the statutes of the state prior to April, 1888, confer no express 
législative authority on cities to grant franchises to gas companies. 
And a holding adverse to such municipal franchise to electrîc light 
companies would prove equally disastrous to gas companies. Is it 
possible that the numerous gas companies within the state, organ- 
ized before April, 1888, and taking what were then believed to be, 
and relied upon as being, franchises from différent cities of the 
state, hold merely municipal licenses, which are revocable at the 
pleasure of the councils of thèse différent cities? Hundreds of 
thousands of dollars hâve been invested, in some of thèse cities, in 
constructing and extending gasworks and electric plants. Can it 
be that thèse vast flnancial interests are so situated that merely 
by a repealing ordinance, and notice to the companies interested, 
requiring them to vacate the streets of the city, those plants and 
Works may be thus destroyed? Manifestly, the value of a gas plant 
largely consists in its gas mains buried in the streets, and which 
cannot be readily removed. If the city may, at the pleasure of its 
council, terminate, by a repealing ordinance, the right theretofore 
given to use the streets, and thus make further use of the streets 
in the opération of the plant a nuisance, thèse plants, with their 
large capital, are at the pleasure and mercy of the city council. 

Counsel for plaintifE insist that the court may well take judicial 
notice that in most of the older and larger cities of this state the 
gas and electric plants therein received, prior to April, 1888, the 
authority or permission, on which they acted, to lay their pipes or 
erect their pôles and wires in the streets of the citj', and that if 
it were permissible to construe the force and eflect of législative 
authority delegated to our municipalities by the construction which 
the cities themselves at the time placed thereon, and on the 
strength of which capital had been invested thereunder, the ques- 
tion under considération might be quickly decided. If usage could 
détermine the question, it might be readily determined. But mère 
usage will not hère avail us. When treating on usage as affecting 
municipal powers and their construction, as applied in the United 
States, Judge Dillon says (section 92, Mun. Corp., 4th Ed.): 

It is a necessary resuit of the manner in which our municipal corporations 
are created, viz. by express législative act, wherein their powers and duties 
are whoUy prcseribed, that the powers themselves cannot be added to, en- 
larged, or diminished by proof of usage. 
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In section 93 this learned writer and jurist adds: 
But gênerai and long-continued usage Is not without importance, and usage 
of thls chaiacter may be resorted to In ald of a proper construction of tlie 
cliarter or statute, but no further. If the language be uncertain or doubtful, 
a unlform, long-established, and unquestloned usage will be regarded by tlie 
courts in determining the mode in whlcli powers may be exercised, and, to a 
reasonable extent, in determining the scope of the powers themselves; but 
usage con hère hâve no room for opération, when the language of the enact- 
ment is plain, and the législative intent is clear upon the face of it. 

And Judge Dillon quotes (section 93) with approval from the dé- 
cision of Chief Justice Bigelow in Hood v. Lynn, 1 Allen, 103 : 

Abuses of power and violations of right dérive no sanction from time and 
custom. A casual or occasional exercise of power by one or a few towns 
wlll not constitute usage. It must not only be gênerai, and of long contlnu- 
ance; but, what is more Important, It must also be a custom necessary to the 
exercise of some corporate power, or the enjoyment of some corporate right. 

Counsel for plaintijŒ hâve cited us to statutory provisions which 
are urged as proof that the législative branch of the state regarded 
municipal corporations within lowa as having, prior to April, 1888, 
power to confer franchises in the direction attempted in said Or- 
dinance No. 129. Thus, in chapter 89, Acts 19th Gen. Assem. (ap- 
proyed March 15, 1882), it is provided that : 

Citles organized under the gênerai incorporation laws of the state. In ad- 
dition to the powers now granted them, shall hâve power: * • ♦ 

Sec. 8. To require the connection from gas pipes, water pipes and sewers 
to the curb-llnes of adjolning property to be made before the permanent im- 
provement of the street whereon they are located, and to regulate the making 
of such connections on streets already improved, and to enforce such requlre- 
ment as provided by law. 

The argument of counsel for plaintiff, as to this statute, is, sub- 
stantially, that the statutes of lowa, up to the act of April, 1888, 
above referred to, were equally silent as to municipal power to 
grant gas and to grant electric light franchises; that the same 
reasoning employed by counsel for défendants which would hold 
that the municipality was without power to grant an electric light 
franchise would prove the same lack of power to grant a gas fran- 
chise; that, in this respect, gas and electric light franchises stand 
on the same footing; therefore whatever shall prove that cities in 
lowa had, previous to April, 1888, the power to grant gas fran- 
chises, will prove as well their power, under the lowa statutes, to 
grant electric light franchises. In the same connection, counsel 
for plaintiff refer to chapter 116, Laws 21st Gen. Assem. lowa (ap- 
proved April 9, 1886), amending chapter 89, 19th Gen. Assem., as 
follows: , 

Sec. 8. City councils of ail cities organized under the gênerai incorporation 
laws and spécial charters of lowa, shall hâve power to require the connections 
from gas-pipes, steam-heating pipes and sewers to the curb line of adjacent 
property to be made before the permanent improvement of the street whereon 
they are located; and to regulate the making of such connections on streets 
already improved, and in case the owners of property on such streets shall 
fail to make such connections within the time fixed by such council, they 
may cause such connections to be made and to assess against the property 
in front of which such connections are made, the cost and expense thereof. 

It will be noticed that "steam-heating pipes" are included in the 
statute just quoted. So far as appears, this is the flrst statutory 
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récognition in lowa of steam-heating pipes laid in thé streets of 
cities. And the logical application of défendants' argument would 
place the steam-heating plants in the différent lowa cities in tke 
same position with gas and electric plants, viz. that the authority 
— prior to April, 1888 — from the city council to lay thèse pipes in 
the streets, or erect pôles and string wires thereon, is but a mu- 
nicipal license, revocable at the pleasure of the council. Counsel 
for plaintiff also refer to chapters 1 and 16 of the Laws of the 22d 
General Assembly of lowa. Thèse chapters were enacted at the 
same session with the chapter approved April 9, 1888, above re- 
ferred to, wherein express power is given cities to establish and 
maintain gas and electric plants. Chapter 1 was approved the 
same day (April 9th), while chapter 16 was approved April lOth, — 
the day following. Chapter 1 relates to and créâtes a "board of 
public Works" for cities of the flrst class (being cities of over 15,000 
inhabitants), while chapter 16 grants additional powers to cities 
of the first class, and cities of the second class having over 7,000 
inhabitants. The provisions of neither of thèse chapters apply to 
the city of Newton. But the chapters may be of value in ascer- 
taining the législative construction of existing gênerai statutes (ap- 
plying equally to cities of the first and second classes) with référ- 
ence to the power of cities in lowa to grant authority to lay gas 
pil)es or place electric light pôles and wires in the streets. By 
chapter 1 the board of public works is required (section 6) "to ad- 
vertise for bids and make contracta for the lighting of the streets," 
etc.; (section 9) "to take especial charge of the construction, repair- 
ing and superintendence of ail streets, alleys, » ♦ • lamps 
and light for lighting the streets, alleys, • • • and public 
buildings of such cities"; (section 16) "to superintend the laying 
of ail water, gas and steam-heating mains and ail connections 
therefor, and laying of téléphone, telegraph ♦ • » and electric 
wires in the manner provided by the ordinances of such city." 
Chapter 16 enacts that the cities therein named, "in addition to 
powers now granted, shall hâve further and additional powers, 

* * * to regulate telegraph, ♦ » • electric light ♦ * ♦ 
and other electric wires, and provide the manner in which, and 
places where, the same shall be placed, upon, along or under the 
streets and alleys of such city ; to regulate the price of gas, electric 
light * • ♦ rates ; to fix charges for making gas, electric light 

* * * connections," etc. Counsel for défendants contend that 
thèse chapters can easily be construed as supplementing chapter 11. 
But the difiSculty is that if this view is taken, and thèse chapters 
(1 and 16) be held merely to supplément chapter 11, and not to ap- 
ply to gas, electric, and steam-heating plants occupying or using 
the streets under authority granted prior to the enactment of said 
chapter 11, no statutory provisions exist which authorize lowa cities 
to exercise such powers with regard to said previously authorized 
plants. It can scarcely be assumed that the législative branch of 
the state intended to thus limit the exercise of thèse regulating 
powers by the cities to whom they are granted, while, if we assume 
that the intention was to erapower cities to exercise such powers 
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towards preyiously as well as subsequently authorized plants, there 
Is involved a législative récognition of such previously authorized 
plants. 

Turning now to the judicial branch of the state, counsel for plain- 
tif? refer us to décisions of tlie lowa suprême court which are claim- 
ed to construe the powers held previous to 1888 by cities with re- 
gard to granting franchises to gas companies. Des Moines Gas 
Co. V. City of Des Moines, 4Â lowa, 505, was decided in 1876. The 
défendant city had by ordinance in 1864 granted to plaintifE gas 
Company "the exclusive privilège of laying pipes for the conveyanee 
of gas in ail the streets and alleys in the city" for the tenn of fifteen 
years, the plaintiff to furnish défendant gas, as might be ordered 
by the city council, for |3 per 1,000 feet. In 1875 the city council 
was considering, and about to pass, an ordinance repealing said 
former ordinance, and contracting with others than plaintiff to 
supply the city with gas. An injunction was sought to restrain 
the city council from passing the last-named ordinance. The ques- 
tion before the court is declared (page 508) to be "whether the courts 
hâve jurisdiction or power to restrain by injunction, under the cir- 
cumstances above stated, the passage of the proposed ordinance." 
The suprême court quote, as the sections under which the council 
passed its original ordinance granting to plaintiff company au- 
thority to lay its pipes in the streets of the city, sections 464 and 
482, Code above copied. The court then say: 

It wil! be readily seen the city had ample power to pass the ordinance under 
■which plaintiff daims, and that It was a proper exercise of coiporate au- 
thority, unless the grant of the exclusive privilège therein contained rendered 
it void, and that it now has the requisite authority to pass the ordinance 
sought to be enjoined, unless prohibited from so doing by reason of the ex- 
istence of the former. 

The décision of the court, denying the plaintiff 's right to injunc- 
tion, is based on other grounds, viz. that a court of equity may not 
enjoin and restrain the city council from passing the second ordi- 
nance, since such court may not interfère with the législative rights 
of such council. Yet at the very threshhold of the discussion lead- 
ing to the décision the suprême court, in the words above quoted, 
recognize the power of the council to pass an ordinance granting the 
use of the streets by the gas company for laying its mains, erect- 
ing its lamp-posts, etc. Counsel for défendants insist that the argu- 
ment thus drawn does not apply to electric light plants, even if it 
be held applicable to gas plants, since the latter plant is no sub- 
stantial obstruction to the free use of the streets, while the pôles 
and wires.of the former are a continuing obstruction, aflecting the 
public and abutting property owners. This différence is simply 
one of degree, and, in my opinion, does not lessen or affect the pow- 
er of the city to grant the authority. Assuming the fact stated by 
counsel for plaintiff, and not denied by counsel for défendants, and 
of which the court, perhaps, might take judicial notice, viz. that 
prior to the act of April 9, 1888, expressly giving power to city coun- 
cils to grant authority for use of streets by gas, etc., plants, many 
gas plants had, under city ordinances purporting to grant such au- 
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thority, been built, and millions of dollars invested in plants and 
mains, in lowa cities, it may well be held that the lowa statutes 
relating to législative délégation of power to cities hâve received 
such législative and judicial construction as to justify the déclara- 
tion that such city councils had, prior to 1888, power to grant fran- 
chises to gas and electric light plants to use the streets in the con- 
struction and opération of such plants. This flnding renders un- 
necessary any considération of the point (urged by counsel for plain- 
tiff, but on which the authorities differ) that such an ordinance 
could be sustained under the statutes relating to the police powera 
of the cities. 

I do not deem it necessary, at the présent hearing of applica- 
tion for temporary injunction, to détermine whether the franchise 
granted plaintiff in Ordinance No. 129 is "permanent and perpét- 
uai," as expressed therein. This point may well be reserved until 
its décision becomes material to the case. But counsel for défend- 
ants insist that the ordinance is void, as being beyond the power 
of the city council, because it purports to be a perpétuai and per- 
manent grant. The ordinance does not purport to convey an exclu- 
sive franchise. The council may, without violation of the terms of 
the ordinance, grant like authority to as many other electric light 
plants as it may désire. It is not vulnérable, therefore, to the ar- 
guments so forcibly presented, in the numerous authorities cited, 
against the validity of ordinances wherein the grant is declared by 
its terms to be exclusive. Assuming, but not deciding, that the 
city council had no authority to grant a "permanent and perpétuai" 
franchise, as in Ordinance No. 129 attempted, is the ordinance in- 
valid because it contains a section wherein such grant is declared 
perpétuai ? No attempt is made in said ordinance to enter into per- 
pétua] fontract with the city for lighting its streets, etc. It may 
be assumed that such contract would be invalid. The ordinance, 
as to time limit, only déclares that Vaughn and assigns shall hâve 
"permanent and perpétuai" right to use the streets of the city so far 
as necessary and proper for construction and opération of its plant. 
No constitutional or statutory provision of this state bearing on the 
point under considération is called to our notice. No décision of 
the suprême court of lowa is cited as directly in point. The validity 
or invalidity of the ordinance as to this point is largely, if not en- 
tirely, a matter of local law. We may, perhaps, dérive assistance 
from some of the cases cited. In Des Moines Gas Co. v. City of 
Des Moines, 44 lowa, 505, the court expressly décline to détermine 
whether, as claimed by defendant's counsel, the ordinance granting 
franchise to the gas company was void because of the exclusive priv- 
ilège therein granted. In Des Moines St. E. Co. v. Des Moines B. 
O. St. Ey. Co., 73 lowa, 513, 33 N. W. 610, and 35 N. W. 602, the 
court had under considération an ordinance wherein, having grant- 
ed authority to plaintiff to lay its tracks in the streets, etc., the or- 
dinance further provided, "The right herein granted to said com- 
pany shall be exclusive for thirty years," which provision the court 
déclare (page 517, 73 lowa, and page 612, 33 N. W.) is the sarae as 
if it read, "The right herein granted to said compa-^ay to operate said 
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railway shall be exclusive of other street railways," etc. Having 
considered the impossibility of foreseeing tke future growth and 
wants of a city, and of predicting the same with reasonable approx- 
imation, except for a limited time, the court déclare (page 520, 73 
lowa, and page 613, 33 N. W.): 

From this we are inclined to think It foUows that an ordlnance providlng 
for an exclusive rlght In perpetuity, however necessary It might be to con- 
tract for the service Involved In the exercise of the rlght, would be unrea- 
sonable, and might be declared void. 

The conclusion reached by the court is announced (page 521, 73 
lowa, and page 614, 33 N. W.): 

Our holding is that under our statute, which empowers cltles to author- 
ize or forbld the laylng down of a street-rallway track, a city councll may 
make a reasonable provision by contraet for présent and future street-rail- 
way service, and may secure the company contracted with against the im- 
pairment of its profits for a limited time, if a larger and better or more im- 
médiate service can be thus obtalned. 

Grant v. City of Davenport, 36 lowa, 396, was a case wherein cer- 
tain taxpayers of said city sought to restrain the city from car- 
rying into eflfect a city ordinance which, among other provisions, 
purported to give a water company the exclusive right for 25 years, 
and thereafter an equal right with ail others, of supplying the 
citizens of said city with water. There appears no limitation as to 
time. With référence to the objection urged against the validity 
of the ordinance, that it granted exclusive rights, the court déclare 
(page 406): 

If any other person or company shall hereafter clalm the right to lay 
down water pipes in the streets, he or it may then contest the validity of the 
exclusive privilège to do so, granted by the ordinance to this water company. 
Untll such a controversy arises, it Is nelther necessary nor proper for us to 
décide it. 

Dodge V. City of Council Bluffs, 57 lowa, 560, 10 N. W. 886, was 
heard on demurrer to the bill. Plaintifls wère taxpayers of said 
city, and sought to restrain the city ttom carrying into effect an or- 
dinance which was claimed to be void because, among other rea- 
sons, it granted "the exclusive privilège of laying pipes under the 
streets and alleys of the city, and of supplying the city and its 
inhabitants with water for flre protection, for manufacturing pur- 
poses and domestic use," to a water company, and bound the city 
for payment of money as water rental. It will be noticed that this 
ordinance purports to grant an exclusive right without limitation 
as to time. With référence to the claim that the ordinance was 
void because granting exclusive rights, the court say (page 566, 57 
lowa, and page 888, 10 N. W.): 

ïhe ordinance purports to grant an exclusive right. Whether it was com- 
pétent for the city to grant such right, we need not détermine. If we should 
conclude It was not, it Is manlfest that the ordlnance would not be void. 
It would resuit merely that the right granted is not exclusive, and plaln- 
tiffs, as mère taxpayers, cannot ralse that question. 

In City of Waterloo v. Waterloo Street Ry. Co., 71 lowa, 193, 
32 N. W. 329, the ordinance granted the railway company the ex- 
clusive right, for 30 years, to lay its tracks over the streets of the 
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city. After défendant had begun the opération of its railway, it 
began to lay its track in Jelïerson street, whereupon the city coun- 
cil passed an ordinance repealing the original ordinance, and re- 
granting, by ordinance, the right to défendant for its railway on 
the streets already occupied by it. The city now sought to enjoin 
the railway from continuing to lay its track in Jelïerson street. 
The court say (page 195, 71 lowa, and page 330, 32 N. W.) : 

Counsel contend, liowever, tbat the grant was iuvalid, for the reason tliat 
the city had no power to glve the défendants an exclusive privilège to use 
the street. But, if thèse premises were conceded, it would follo-w only that 
the city, notwithstanding the grant to défendant, might lawfully confer 
the same privilèges upon others, and not that the grant of the privilège to 
it did not confer upon it the right to use the street for the purpose Intended. 

The général rule applicable to statutes and ordinances is not dis- 
puted, to the efEect that if a part thereof is void the remainder is 
void if such remainder is so connected with the void part as not 
to be capable of séparation therefrom, and of standing by itself as 
valid. As was said in Santo v. State, 2 lowa, 165, 205 : 

An act void In part is not necessarily void for the whole. If suffleient 
remains to effect its object, without the aid of the Invalid portion, the latter 
only shall be rejected, and the former shaU stand. 

In the same case Chief Justice Wright, in his dissenting opinion, 
says (page 224) with référence to constitutional provisions being 
upheld where a part of the statute is declared unconstitutional : 

But not so where the void provisions are vital to the exécution of such as 
are unconstitutional. 

Cooley, Const. Lim. (4th Ed.) 215, quoted approvingly in Drady 
V. Railway Ck)., 57 lowa. 393, 407, 10 N. W. 754, 761, states: 

Where a part of a statute is unconstitutional, that fact does not authorize 
the courts to déclare the remainder void also, unless ail the provisions are 
connected In subject-matter, depending on each other, operating together 
for the same purpose, or otherwise so connected together in meaning that 
It cannot be presumed the législature would hâve passed the one' without 
the other. The constitutional and unconstitutional provisions may be even 
contained In the same section, and yet be perfectly distinct and separable, 
so that the flrst may stand, though the last faU. 

In Poindexter v. Greenhow, 114 U. S. 270, 304, 5 Sup. Ct. 903, 
962, the court announce that: 

It is undoubtedly true that there may be cases where one part of a statute 
may be enforced as constitutional, and another declared inoperative and 
void because unconstitutional; but thèse are cases where the parts are so 
distinctly separable that each ean stand alone, and where the court is able 
to see and déclare that the Intention of the législature was that the part pro- 
nounced valid should be enforeeable, even though the other part should fail. 

In Presser v. Illinois, 116 U. S. 252, 263, 6 Sup. Ct. 580, 583, the 
court say: 

For it is a settled rule "that statutes that are constitutional in part only 
wlll be upheld so far as they are not in confliet with the constitution, provided 
the allowed and prohibited parts are separable." 

And see Unity v. Barrage, 103 U. S. 457. 

If that section of Ordinance No. 129 which déclares the author- 
ity therein granted is "permanent and perpétuai" be held void, yet 
the remainder of the ordinance is not thereby rendered invalid. 
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The further objection is urged by counsel for défendants tbat the 
ordinance does not purport to grant to Vaughn and his assigna tli» 
use of the streets for public purposes, and that the city council is 
without power to authorize a continuing use of the streets for pri- 
vate purposes. There can be no différence of opinion as to the lat- 
ter branch of the objection, under the holdings of the suprême court 
of lowa. Heath v. Kaiiway Co., 61 lowa, 11, 18, 15 N. W. 573. But 
the ordinance in question does not expressly purport to grant au- 
thority to use the streets of the city for mère private purposes. 
While the cases are not uniform in their holdings, the great weight 
of authority seems to sustain the position that the furnishing of 
light to citizens generally is a sufBcient public use to sustain the 
grant of the right to use the streets for opération of the plant fur- 
nishing such light. It is, however, contended by défendants that 
we are restricted to the ordinance itself, in determining whether 
the grant therein is for public or private use, and that since the bill 
discloses that at the passage of the ordinance the city was lighted 
under contract then in force with another electric light company, 
so that thereby such public use under ordinance is negatived, the 
silence of the ordinance as to public lighting, under the strict con- 
struction applicable thereto, compels the holding that the grant 
therein is for private use, and the grant therefore invalid. I must 
décline to accept this reasoning. Prima facie, a court must ac- 
cept a statute or ordinance as properly enacted and authorized. 
If the ordinance is capable of two constructions, one of vchich up- 
holds while the other overthrows its validity, the court must accept 
that which upholds. At least that much is due from the judicial 
to the législative branch, be the latter the state or city législative 
hody. So hère. If the ordinance itself does not disclose whether 
tàj use of the streets is for public or private purposes, and if the 
use therein granted may be for either of thèse purposes, the or- 
dinance being valid in the one case and invalid in the other, the 
court may not assume that the council did what it had no authority 
to do, and enacted a void ordinance. The court will assume the 
contrary. In so doing, and awaiting évidence as to the fact of such 
use, the court is not violating any rule of évidence which forbids 
the receipt of oral testimony to alter or modify a written contract. 
The bill avers that the electric light company is supplying the citi- 
zens with lighting, and that within a year from the passage of said 
ordinance, and continuously since it has been thus engaged. The 
pôles and wires of the electric light company may be for public use, 
even though^not transmitting electricity for lighting of the streets 
and public places of the city, but merely for lighting houses and 
stores of the citizens. In City of St. Louis v. W. U. Tel. Co., 149 
U. S. 465, 471, 13 Sup. Ct. 990, 992, the suprême court cite approv- 
ingly the décisions holding that the use of the streets for téléphone 
pôles is not a private use, and déclare that "telegraph pôles stand 
on the same footing." Not deciding this point, however, as to the 
use of the streets by the electric light company under said ordi- 
nance, I leave this question for considération in the further progress 
of this case. 
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Counsel for défendant contend tliat Ordinance No. 129 is re- 
pealed by the subséquent Ordinance No. 211. If tbe former ordi- 
nance granted permission only — a mère license — ^to use the streets, 
the right of the city to repeal the ordinance must be sustained, un- 
der the holdings of the suprême court of lowa. City of Burlington 
V. Burlington St. Ry. Co., 49 lowa, 144; Emerson v. Babcock, 66 
lowa, 258, 23 N. W. 656; Town of Spencer v. Andrew, 82 lowa, 
14, 47 N. W. 1007. Whether such right, when it exists, can be 
exercised in the manner attempted by Ordinance No. 211, it is not 
necessâry now to détermine. This last-named ordinance announces 
no reasons for such repeal, and no good reasons are shown why 
such repeal, effecting such serions injury to, and substantially de- 
stroying, piaintiff's security, is necessâry or proper. The control- 
ling motives which caused its enactment are only left to be inferred 
from the allégations of the bill. We may not deny to the city what- 
ever supervision and control belong to it in the complète and legit- 
imate exercise of its police powers. It is not necessâry at this 
time to attempt to deflne the extent of such supervision and con- 
trol. But the words of the suprême court of lowa in City of Bur- 
lington V. Burlington St. Ry. Co., supra, are pertinent to the case, 
as thus far presented: "This police authority is not a despotic 
power that may be exercised without a sufflcient public purpose." 
Having arrived at the conclusion that the city had the power to 
grant the authority conferred in Ordinance No. 129 to use its 
streets, this nécessitâtes the holding that such ordinance granted 
more than a mère license for said use. 

It will be noticed that the city inserted in Ordinance No. 129 no 
réservation or right to change or repeal that ordinance. And 
counsel cite us to no constitutional or statutory provision author- 
izing the city council thus materially to change or repeal such ordi- 
nance, where the ordinance has not reserved to the city such right, 
while the cases in lowa and elsewhere are numerous which déclare 
the rule to be adverse to the power of the city to thus materially 
change or modify in the absence of any such reserved right. 

That the gênerai assembly of lowa hâve the right to amend, 
abridge, or repeal the franchise granted in Ordinance No. 129, un- 
der the sweeping provisions of section 1090, Code lowa, is conceded 
by counsel for the plaintifE. But that body has not exercised that 
right, nor attempted, if such were possible, the délégation of that 
right to the défendant city. Whether even the législative brandi 
of the state could so abridge or repeal such franchise as seriously 
to impair or destroy the security held by plaintifl need not now be 
considered. Having arrived at the conclusion that said Ordinance 
No. 129 conferred a valid franchise, I flnd it unnecessary to déter- 
mine whether what is claimed to be subséquent ratification by the 
city could hâve any elïect in validating such ordinance, if originally 
invalid. 

The importance of the questions submitted has seemed to justify 

this lengthy considération given them. The conclusions reached 

readily aflfect numerous franchises in lowa whose investments 

reach into millions of dollars. I greatly regret that the necessity 

v. 75F.no. 9 — 57 
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for speedy détermination of the pending application, and the press 
of other officiai duties, hâve prevented a clearer and more satisfac- 
tory présentation of tlie reasons impelling me to the conclusions 
reached. Counsel upon either side hâve favored the court, in oral 
argument and briefs, with a full and able présentation of reasoning 
and authority. Ail the cases cited hâve been examihed. The prés- 
ent hearing is simply to détermine whether there exists such neces- 
sity as to induce and justify the restraining powers of this court 
pending the hearing of the case' On the one hand, no substantial 
injury can be done to the défendant city or its citizens if attempted 
enf orcement of the repealing ordinance be stayed during such hear- 
ing, while, on the other hand, if the repealing ordinance be en- 
f orced, and the pôles and wires of the défendant electric company be 
removed from its streets by the city, as by said ordinance directed, 
not only will the business of such company be most seriously inter- 
rupted pending such hearing, and plaintifl's security disastrously 
affected, but, if the final decree be for plaintiff herein, such decree 
would find such irréparable injury to hâve occurred to the electric 
plant as that, in effect, the decree would become inoperative. Un- 
der the circumstances, had my mind arrived with less positiveness 
— even with some hésitation — at the gênerai conclusion reached, the 
circumstances might hâve induced me to grant the temporary in- 
junction. Let a temporary writ of injunction issue as prayed in 
pétition, upon plaintiff filing due bond, in the pénal sum of |2,000, 
with sureties to the approval of the clerb of this court. To ail of 
which the défendants severally except. 



BLEOTRIO NEWS & MONBY TRANSFBB CO. v. PBERY et al. 

(Circuit Court, D. Rhode Island. July 80, 1896.) 

No. 2,524. 

1. FOBHIGN COKPOEATIONS. 

Since Gen. Laws R. I. c. 253, § 36, prohlbits a forelgn corporation from 
carrylng on business in tlie state until It bas appointed a résident attorney 
to accept service of process, a forelgn corporation whlch bas not appointed 
sucb attorney cannot Invoke the ald of a court to prevent Interférence with 
Its business in the state. 
8. Injunction — Intbbpkkbncb with Statb Authoritibs. 

Where the police authorities of a city, actlng under the direction of its 
proper légal advlser, hâve good reason to believe, upon évidence wlilch 
they produce, that a person or company Is dolng a business prohibited by 
the local law, and act accordingly, a fédéral court wlU not interfère by 
Injunction, unless satisfied beyond a reasonable doubt that the business 
carrled on Is not in violation of law. 

Bill by the Electric News & Money Transfer Company against Oli- 
ver H. Perry and others. On motion for preliminary injunction. 
Wilson & Jenckes, for complainant. 
Jas. L. Jenks, for respondents. 

COLT, Circuit Judge. This is a bill in equity for an injunction, 
brought by the Electric News & Money Transfer Company, a corpora- 
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tion organized under the laws of the state of New Jersey, against the 
chief of police and three police constables of the city of Pawtucket, in 
this district. The bill allèges that the défendants hâve unlawfully 
entered upon and taken possession of the complainant's premises in 
Pawtucket, and hâve forcibly prevented the complainant from trans- 
acting its legitimate business, and hâve forcibly excluded from the 
premises ail persons désirons of transacting business with it. The 
bill prays that the défendants may be temporarily and perpetually en- 
joined from further entering upon and occupying the said premises, 
and from excluding therefrom persons désirons of transacting business 
with the complainant. The présent hearing was had on motion for a 
preliminary injunction. Upon this motion affldavits hâve been pre- 
sented on both sides, and oral arguments heard. 

It is a f undamental rule that a court of equity will not grant the ex- 
traordinary relief called for by this motion unless it clearly appears 
upon the face of the papers that the complainant has a légal standing 
in court; and, if any serious doubt exist upon this point, the motion 
Bhould be denied, and the case go over until a full hearing can be had 
upon the merits. Every state has a right to prescribe the conditions 
under which a f oreign corporation shall be permitted to carry on busi- 
ness within its borders. Section 36 of chapter 253 of the General 
Laws of Rhode Island provides as follows: 

"No corporation, unless incoriDorated by the gênerai assembly of this state, 
or under gênerai law of this state, • * * shall carry on within this state 
the business for which it was incorporated, unless It shall hâve complled 
With the followlng sections of this chapter." 

Thèse sections provide for the appointment of a résident attorney 
to accept service of process. And section 41 déclares that : 

"No person shall act within this state as agent or offlcer of any such for- 
eign corporation, tmless such corporation shall hâve appointed an attorney 
as herelnbefore provlded, and every person so actlng shall be fined one thou- 
sand dollars." 

The complainant is a foreign corporation established under the laws 
of the state of New Jersey. It has not complied with the foregoing 
statutory provisions of the state of Rhode Island. It has, therefore, 
no légal right to transact gênerai business, under its charter, within 
this state, and it follows that it cannot invoke the aid of this court 
to prohibit the défendants from interfering with a business which it 
has no légal right to carry on. This, of itself, is a sufflcient ground 
for denying the présent motion. 

But, assuming that the complainant has complied with the laws of 
Rhode Island respecting foreign corporations transacting business 
within its limits, the charge is made that it is carrying on the business 
of pool-^elling, in violation of sections 18 and 27 of chapter 283 of the 
General Laws. This is the real ground upon which the défendants 
justify their acts in interfering with the complainant's business. 
Pool-selling being unlawful, the défendants contend that it was their 
duty to enter any building where such unlawful practice is carried on 
or permitted, and to compel ail persons to départ therefrom. Gen. 
Laws R. I. c. 92, § 8; Id. c. 102, §§ 16, 17. If the complainant has not 
fuUy met and answered this charge, it is clearly the duty of the court 
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to deny the summary relief now asked for. Wliere tlie police aiitîiorl- 
ties of a city, acting under the direction of its proper légal adviser, 
hâve good reason to believe, upon évidence which they produce, that a 
person or a company is doing a business prohibited by the local law, a 
fédéral court, upon a summary hearing of this character, should be sat- 
isfled, beyond any reasonable doubt, that the business carried on is 
not in violation of law, before it will interpose the strong arm of an 
injunction order, Upon the proofs submitted, the complainant has 
not satisfactorily answered the charge of pool-selling. The atfidavits 
of the défendants are clear and spécifie. This proof is sought to be 
overcome by déniais of a gênerai character. Û the complainant is 
not engaged in pool-selling, its offlcers should meet this charge by a 
clear and explicit statement to that effect. It is in évidence that the 
manager and clerk of the complainant hâve been arrested, adjudged 
probably guilty, and bound over by the district court for the Teath 
district on a Charge of violating the law for pool-selling. At this 
stage of the case the court is hbt called upon to détermine positively 
the guilt or innocence of the complainant. It is suflBcient to say that 
the complainant has not made ont a case so free from doubt as enti- 
tles it to the summary relief now prayed for. For thèse reasona a 
preliminary injunction is denied. Motion denied. 



UNITED STATES T. O'BRIEN et aL 
(Circuit Court. S. D. New York. July 1, 1896.) 

Nkutrality Laws— Bnlisting in Foebign Akmibs. 

Our neutrality laws (Kev. St. §§ 5282, 5286) prohlbit any person from 
enlisting in tlils eountry aa a soldier of any (oreign power. Tliey also pro- 
hlbit any person from lilring or retalnlng any otlier person to enlist or to go 
abroad for tlie purpose of enlisting. But tbey do not proliibit persons witli- 
In our jurisdietion, whether citizena or not, to go as Individuals to foreign 
States, and there enlist in thelr armies. 
, Same— Mannbk CI' QoiNG Abroad to Enlist. 

It belng lawful for Indiridualâ to go abroad to enlist, they may go In any 
number and in any way they see fit, by regular Unes of steamers, by char- 
terlng a vessel, or in any other manner, either sépara tely or associated; 
provlded, always, that they do not go as a milltary expédition, or set on 
foot or begin wlthin our jurisdietion a milltary expédition or enterprlse, 
to be carried on from this eountry, or provide or prépare the means there- 
for. 
Samb— MiiiiTART Expédition. 

Some of the prominent marks of a milltary expédition or enterprlse, 
which are forbidden by the statute, are concert of action; a combinatlon 
and organlzatlon among the men to act together; the présence of arms or 
weapons, which can be used for a milltary purpose; and, ordlnarily, some 
direction or command. But It is not necessary that the men shall be drllled 
or organlzed according to milltary tactics, as Infantry, cavalry, or artillery. 
Same— Prbpabation and Transportation of Military Expédition. 

If a milltary expédition or enterprlse has in fact been prepared In this 
eountry, and carried by sea to a foreign shore, then ail persons who 
planned for It or prepared for It hère, or knowlngly took part In the trans- 
portation of it, are guilty, under the statute. 
Same. 

If the owner of a vessel provides and fumishes her, knowlng that she la 
to be used for the transportation to a foreign eountry of an organlzed body 
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of men, Intending to act together In a concerted mllltary way, and wltb 
arms, he le guilty of a violation of the statute. 

& SAMB — TRANSPOnTATION. 

It is no offense, under the neutrality laws, to transport persons Intending 
to enlist in foreign military service out of this country, and land them la 
Buch foreign country, provided they go merely as individuals, and not as a 
military expédition. 

7. Bamb— Tkansportation of War Materiai. and Men. 

It is no offense against tlie laws of tbe United States to transport, from 
this to a foreign country, arms, ammunition, and materials of war, either 
alone or together, in the same ship, with men vcho intend to enlist, pro- 
vided they are not a part of or in aid of any military expédition or en- 
terprise set on foot in this country. In such case the persons transported 
and the shipper and transporter only run the risk of capture, and the 
seizure of such arms and munitions by the foreign power against which 
the arms are Intended to be used. 

8. Bamb— Evidence— Mtstkrt and Secbecy. 

In such case, mystery and secrecy In the préparation and conduct of the 
voyage— even the talîing of a false oath by the master In connection with 
the clearance papers— are not conclusive of the illegality of the enterprise 
under our neutrality laws, but are as consistent with legality as illegality; 
as thèse précautions may only be used to avold attaclî and capture by the 
foreign power against which the arms, etc., are Intended to be used. 

9. Samb — Military Expédition. 

ïhe fact that men intending to enltst, and arms and munitions designed 
to be used, against a foreign power, are earried In the same ship, an(J 
landed in such foreign country, and that the men there handle and carry 
the arms and munitions, Is not of itself absolutely conclusive of a mili- 
tary expédition; it being possible that the men may intend to act merely 
as individuals, and simply as porters of the arms. In such case the ex- 
istence of a military expédition is one of fact for the jury. 

10. Same— Province op Jury— Considération of Evidence. 

In determining whether an expédition transported to a foreign country 
was a military expédition, in the meaning of the neutrality laws, and in 
ascertalning what knowledge the défendants had of it, the jury are to 
consider, not single circumstances alone, but ail the circumstances to- 
gether, the whole séquence of events, to ascertain whether there was mere- 
ly a use of accidentai opportunity, or such a successive order of events as 
shows prearrangement and concert 

This was an indictment agninst O'Brien and others for violating 
the neutrality laws of the United States, by taking part in the prép- 
aration and transportation of an alleged hostile military expédition 
directed against the power of the King of Spain in the Island of 
Cuba. 

Wallace Macfarlane, U. S. Atty., and Jason Hinman and Max J. 
Kohler, Asst. U. S. Attys. 
H. S. Eubens, John F. Lewis, and W. W. Kerr, for défendants. 

BE0WÎ7, District Judge (charging jury). I hâve been requested, 
gentlemen, to présent to you a very considérable number of charges. 
Bef ore doing so I shall say somethtng upon the case in gênerai and 
will retum to those hereafter. 

The case is an important one, becanse it involves an important 
principle having référence to our relation to foreign powers. The 
object of the séries of laws, of which this is a part, was to prevent 
complications between this govemment and other nations. It was 
intended to do this by makiQg criminal such acts as are calculated 
to embroil us with other nations. .Within five years after the adop- 
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tion of the constitution, so long ago as 1794, thèse enactments were 
found necessary, and the law tiien passed is substantially the same 
as it exista to-day. In 1818 it was revised by a few changes of words 
hère and there, not affecting the section under which this indictment 
has heen found. In the Kevised Statutes of the United States, 
adopted in 1874, the same provisions were incorporated and are now 
referred to by sections under this act. Section 5282 deals with the 
enlistment of individuals. Section 5286, under wliich this indict- 
ment was brought, deals with military expéditions. Section 5283 
deals with armed cruisers designed to commit hostnities in favor of 
one foreign power as against another with which we are at peace. 
Section 5282 prohibits any person from enlisting in this country as 
a soldier in the service of any foreign power. It also prohibits any 
person from hiring or retaining any other person to enlist or to go 
abroad for the purpose of enlisting; but it does not prohibit any per- 
son, whether he is a citizen or not, from going abroad himself for the 
purpose of enlisting in a foreign army. By our législation, there- 
fore, on this subject, as it appears from this statute, our law thus 
negatively permits individuals to go to foreign countries to enlist. 
That I regard as of some importance in the construction which we 
should give to section 5286 under which this indictment is found, 
for 5286 is a part of the same law originally passed in 1794. As 
that was dealing with the whole subject, I cannot help regarding the 
law, framed as it is, as designedly leaving the field open to aU per- 
sons within our jurisdiction, whether citizens or not, to go to for- 
eign states and enlist in their armies if they choose to do so. As 
this, therefore, is by our law rightful and lawful for 1 man, so it is 
lawful for 10 men or 20 men or 100 men. It is a necessary incident 
to this lawful right tîiat men may go abroad for this purpose in any 
way they see flt. They may go as passengers by regular lines of 
steamers, or by chartering a steamer, or in any other way they 
choose, either separately or associated, provided, and so long as, they 
do not go as a military expédition, nor set on foot nor begiu any 
miLtary expédition or enterprise; for that is what section 5286 pro- 
hibits. We are, therefore, to consider thèse two sections as &p- 
posed to each other, or as providing for différent classes of cases. It 
is the military expédition or enterprise alone that is prohibited by 
our law. The language of that section is that every person who, 
within the jurisdiction of the TJnlted States, begins or sets on foot 
or provides or prépares the means for any military expédition or 
enterprise to be carried on from thence, that is to say, from this 
country, shall be guilty of a high misdemeanor. While, therefore, 
the right of individuals to go abroad for the purpose of enlisting is 
undoubted, they must not go as a military expédition or as a military 
enterprise. They must not form, begin or set on foot any military 
expédition or enterprise to be carried on from this country, or pro- 
vide or prépare the means therefor. Now thèse four défendants 
stand charged with having violated this section by havlng begun or 
set on foot, or having provided or prepared the means for, a military 
expédition or enterprise to be carried on from this country. The 
first question is whether there was, as it appears to you upon the 
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whole évidence, a military enterprise or a.military expédition; op 
was th-is merely a lawful act, by wliich individuals merely were 
transported as passengers, and merchandise consistiîig of military 
material was transported as mercliandise, destiùed for Cuba, but 
under cireumstances and in a way whicli did not constitute a mili- 
tary expédition or military enterprise? So long ago as 1807, not 
long after this statute was passed, Chief Justice Marshall, who lias 
been by ail considered as one of the liigliest lights, if not the bigliest 
liglit in our légal history, in some commenta upon tMs statute, said 
that tbere was "a lack of précision, in defining the offense" under 
this particular statute — defining what was a military expédition or 
enterprise — "which might make difficulty in its application to par- 
ticular caSes." This arises from the generalityof the language; and 
it wlU be for you, with such light as the court can afford, to say in 
the first place whether this was an expédition or enterprise of a 
military character; or whether on the contrary, looking at it from 
the light of ail the évidence which you hâve received, it was merely 
a lawful transportation of merchandise and transportation of pas- 
sengers, although those passengers may hâve intended ultimately to 
join the Cuban army? Because at the outset I must say to you, 
that the mère intent of passengers to join the Cuban army, will not 
alone make a military expédition or enterprise ont of a transporta- 
tion which does not contain any other military feature. What 
then are the marks, or some of the marks, of a military enterprise or 
expédition, as distinguished from what I might call a miscellaneous 
group of persons transported to Cuba and going with the individual 
intention of enlisting in the Cuban army when they get there? I 
must say to you, what I think will occur to every one of you, that 
one of the most prominent maxks of a military enterprise is that 
there is concert of action, that there is some kind of combination and 
organization among the men to act together, to stand together. 
That is our first conception of a military opération. Next, there 
must be arms or weapons which can be used for military purposes; 
and ordinarUy there is needful some direction. A miscellaneous 
body of men although they might intend to act for a common pur- 
pose, cannot very well act in a military way unless there is some di- 
rection, some leadership; in other words, some command. Now if 
yc.a flnd indications of those three things, or of the first two alone 
perhaps, you will hâve at least some marks of a military enterprise. 
That is to say, if you find that there is a combination of the men to 
stand by each other, and you find them with military weapons pre- 
pared to act in concert, thèse are marks of a military enterprise, as 
distinguished from that of individual passengers, or a company of 
individual passengers merely going each upon fais own account. 
Accordingly in ail indictments which hâve been brought under this 
law the circumstance of a combination among the men, an organiza- 
tion of some sort, is flrst insisted upon. And to that effect I read a 
few passages to you from the opinion of the Suprême Court, very 
recently delivered, in the case of The Horsa, sailing from Philadel- 
phia and having delivered a number of passengers who were armed 
and equipped somtewhat as in this case; and upon appeal the Su- 
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preme Court (Wiborg v. TJ. S., 16 Sup, Ct. 1134), through Chief Jus- 
tice Fuller, stated as follows: 

"The définitions of the lexlcographers substantially agrée that a military 
expédition is a journey or voyage by a company or body of persons, liaving 
the position or character of soldiers, for a speclflc warlUie purpose; also the 
body and its outflt; and that a military enterprise is a martial undertaliing, 
involving the idea of a bold, arduous, and hazardous attempt. The word en- 
terprise is soinewhat broader than the word expédition; and although the 
words are synonymously used, it would seem that under the rule that ita every 
Word should be presumed to hâve some force and efliect, the vsrord enterprise 
was employed to glve a slightly vylder scope to the statute." 

Further along the Court in quoting say again : 

"If the persons referred to had combined and organized In this country to 
go to Cuba and there make war on the government, and Intended when they 
reached Cuba to joln the insurgent army and thus enlist in its service, and 
the arms were taken along f or their use, that would constitute a military ex- 
pédition, and the transporting of such a body from thls country for such a pur- 
pose would be an offense agalnst the statute." 

Again, tlie Court approves tte charge of the Court below, in thèse 
words: 

"Any comblna,tion of men organized hère to go to Cuba to make war upon 
Its government, provided with arms and ammunitlon, we being at peace with 
Cuba, constitutes a military expédition. It Is not necessary that the men shall 
be drilled, put In uniform, or prepared for efficient service, nor that they shall 
hâve been organized accordlng to the tactics or rules which relate to what is 
known as infantry, aïtillery or cavalry. It is sufficlent that they shall bave 
combined and organized hère to go there and make war on a foreigu govern- 
ment, and to hâve provided themselves with the means of doing so." 

Still further, the Chief Justice in his own language states that: 
"If they intended to stand together and défend themselves if necessary, the 
jury had a rlght under the clrcumstances stated to find that this was a mili- 
tary expédition or enterprise under the statute." 

Nbw, I hâve read thèse several passages, (and they are the most 
important that bear upon this point), to illustrate what I think ail 
agrée is the-first requisite to constitute a military enterprise or expé- 
dition, namely, a combination of men having in view some military 
purpose and provided with means for effecting it. In this case we 
may as well transport ourselves down to the time of the landing of 
thèse men at Cuba, and from that point proceed backwards, because 
if you are not satisfled from this évidence that when they left the 
ship and went on Cuban soil they were there acting as a military 
expédition and constituted a military enterprise, there is nothing 
before which will amount to that. You hâve then to détermine, 
ârst, whether the body of men that you find going upon this 
steamer and landing, in the way you hâve heard detailed in the évi- 
dence, were acting in concert, and in such a way that you feel con- 
strained to find that they had organized and combined together to 
do as they did, having arms in their hands. I say that, because 
there is no dispute about it, there is no contradiction in the testi- 
mony and there is no reason to discrédit the fact that the men 
went each with a rifle that had been given to him for himself , with 
the other bundles of rifles and the other ammunition which you hâve 
heard detailed ; each armed with his rifle, with a revolver, so far as 
they would go around, with a cartridge box containing ammunition, 
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and with a knapsack. Now if those men, in the language of the 
CMef Justice, in landing in that way "intended to stand together 
and défend themselves if necessary," if that is the meaning of the 
landing in the way that they did and at the time they landed, that 
was certainly a military enterprise. They were prepared to act in 
a military manner, associated in a military form; and that is the 
first question for you to détermine, whether you place that construc- 
tion and give that meaning to the landing which they then made, 
or whether you feel warranted in giving it any différent construc- 
tion, which does not amount to any military intent or any intent to 
défend themselves or to act in any military way. If it was the in- 
tention of thèse men to combine, to act as a body together, to défend 
themselves if necessary, that plan was of course formed at some 
time, and your next question will be was it purely an afterthought, 
or was it a part of the original design? It must hâve been one or 
the other. It is for you to say upon ail the évidence what you think 
of that. Is there any évidence that it was an afterthought? Or 
on the contrary, are there such évidences of préparation from point 
to point, from step to step, as satisfy you that it was a prearranged 
plan; and that the différent parts succeeded each other in such 
natural succession, as to convince you beyond a reasonable doubt 
that it was a part of the original scheme? If so, the remaining 
question for you to détermine is whether thèse défendants under- 
stood that, whether they were privy to it, or whether it was whoUy 
foreign to their knowledge or intention or expectation. If it was, 
then they are not chargeable. If they were privy to it, nnderstood 
it or planned it or provided for it, then they are guilty, and it is your 
duty to convict either one that you shaU so flind to be privy in pro- 
viding and preparing thèse means. If you flnd that this was a mili- 
tary expédition in the sensé in which I hâve described it, and that 
it was prepared when the men started, that that was what was 
designed when the men started, then as a military enterprise of 
that kind it was essential of course that the body of men who had 
combined should be transported and enabled to land; and the trans- 
portation is itself a providing of means for the expédition, within the 
statute, on the part of ail who knowingly took part in it. The lan- 
guage of the Suprême Court on that point is very clear. Said the 
Chief Justice: 

"We think that it does not admit of serions question that providing or pre- 
paring the means of transportation for such a military expédition or enter- 
prise as is referred to in the statute is one of the forms of provision or 
préparation therein denouneed. Nor can there be any doubt that a hostile 
expédition dispatched from our ports is wlthln the words 'carrled on from 
thenee.' The offlcers of the Horsa were concerned in providing the means Of 
transportation." 

In that case, however, the Suprême Court declared that the mate 
of the vessel was not responsible, for the reason that it appeared 
that he had no knowledge of the intention of the expédition and 
acted solely under the orders of the captain. There was testimony 
on the part of the défense to that effect, which was not contradicted. 
The Suprême Court therefore gave effect to that évidence by declar- 
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ing the mate, #ho acted' without knowledge of the ifatcnt as not 
guilty. ïhstt tallst be jour rule in this câse. If then you »iiall flnd 
as I î)Lg,te sàid betore, ttat hère was a; hostile enterprise, a combina- 
tioû of pérsonà -^ith a hostile intent, such as I bave described, if yoa 
flnd that either of thèse défendants knew of that, and planned for it, 
and took j)art knowingly in the transportation, the one that you 
so flnd knowingly taking part, it is your duty to flnd guilty. Three 
of thèse défendants were où board the Bermuda, Oaptain O'Brien, 
the mate, Murphy, and Mr. îfunez. I do not think it is necessary 
for me to go over the détails of the évidence, they hâve been so 
fully coramented upon by the counsel. Captain O'Brien was the 
master of the expédition. It is for you to say whether there was 
anything neW ffiade known to him after he left New York, whether 
there is aûy eyidence of that whatsoever, and whether what he did 
w^as not, and must hâve been, in conséquence of his knowledge at the 
time he sailed from New York. If so, that convicts him. As re- 
gards Murphy, the évidence is that he took on board eight men, who 
were at flrst ostensibly made a part of the crew, but when the vessel 
sailed they ceased to take any part in the work of the ship and were 
treated as passengers, and were lodged in the second cabin. That I 
believe is thé testimony. Now with regard to Murphy the test is 
the same; if when he brought those men on board he understood 
what was the design of the expédition, and if you flnd that this was a 
military expédition in the sensé in which I hâve described it, then 
the mate Murphy did know what it was, and by taking part know- 
ingly in the transportation as mate, he made himself liable. 

With regard to Nunez, he, it appears, had charge of the cargo. It 
is for you to say whether the distribution of the arms that was made 
thère was made in any way against his intent or against his expecta- 
tion, or whether the irrésistible inference is that it was in accordance 
with his expectation and arrangement. 

As regards Mr. Hart, he was the owner, the managing owner I 
should sày, Of the vessel, arranging as such her voyage, providing 
h^ master and, as is shown, watching personaUy more or less the 
détails about the sailing, and in communication with the master up 
to the last moment before she sailed. If he knowingly provided 
this vessel for the purposes of this transportation, and if you flnd 
that this transportation, as I hâve said, was not simply a commer- 
cial transportation of merchandise, or a transportation of passengers 
individuaUy on their own account, but he knew that it was designed 
for the transportation of an organized or combined body of men in- 
tending to act together, in a cohcèrted military way and with arms; 
if he knew that, and the vessel was sent out and planned for that, 
Mr. Hart is responsible for it. 

I corne npw to thèse requests to charge. They are somewhat 
ïiumerouà^ and I hâve made, as shortly as possible, a- gênerai state- 
menti I shall hâve soine few comments to make, as I proceed, upon 
thèse various requests, which I suppose I am bound to consider 
seriatim. ^ 

First,, I charge as requested, that it is not a crime or offense 
against the làws of the United States, under the neutrality laws of 
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this country, for individuals to leaTe this country with intent to en- 
list in foreign military service. 

Second, as I am asked, I charge, that persons desiring to enlist 
in foreign military service may lawfully go abroad for this purpose 
in any way they see fit, either as passengers, by a regular line steamer 
or by any steamer bound for the desired destination, by chartering 
a steamer, or in any manner ihey choose, either separately or in asso- 
ciation for the purpose of facilitating transportation. I say this 
provided they do not form or set on f oot any military expédition or 
enterprise, or procure or prépare the means therefor. 

As requested I also say that it is no offense against the laws of the 
United States to transport persons intending to enlist in foreign 
military service out of this country and land them in such foreign 
country — under the same qualifications as I hâve just stated. 

It is no offense against the laws of the United States to transport 
arms, ammunition, and munitions of war from this country to any 
foreign country, as merchandise only, if not designed in aid of a 
military expédition from this country, whether they are to be used 
in war or not. In such case, the shipper and transporter of the 
arms, ammunition and munitions of war only run the risk of captm^e 
and seizure of such arms, etc., by the foreign power against whom 
they are intended to be used. 

As requested I also state, with modifications, as foUows: that it 
is no offense against the laws of the United States to transport per- 
sons intending to enlist in foreign military service, and arms and 
munitions of war on the same ship, provided they are not a part of, 
and are not in aid of, any military expédition or enterprise set on 
foot in this country. In such case the persons transported and the 
shipper and transporter of the arms and munitions of war only run 
the risk of capture and seizure of such arms and munitions by the 
foreign power against whom the arms were to be used and the per- 
sons transported intend to enlist. 

Again, I charge that inasmuch as it is légal and lawful to trans- 
port men and munitions of war to the scène of belligerent opéra- 
tions, under the conditions above stated, and those engaged run the 
risk of capture, secrecy and mystery in the conduct of the business 
are lawful, as a protection from surprise and capture. 

Again, the shipping of the arms at New York, receiving the boats 
off Chintogeague, and taking on the passengers ofl Tuckahoe or 
other acts done in the furtherance of secrecy do not necessarily and 
in and of themselves give an illégal character to the enterprise. 

Mystery and secrecy in the conduct of the voyage are inconclusive 
— are as consistent with a lawful as with an unlawful enterprise. 

In regard to thèse three last requests I add a word or two in expia- 
nation; that inasmuch as the object, as the transportation of pas- 
sengers and merchandise in a perfectly lawful way would be accom- 
panied with danger, theref ore it is only the part of prudence in those 
who would wish to conduct a perfectly lawful enterprise to be cau- 
tiouB, careful and to take ail the means of secrecy possible to prevent 
the anticipation and thwarting of the enterprise in this country by 
the Spanish powers. Theref ore the mère fact of secrecy or mystery 
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that might hover around such enterprîses, does not of itself gire it 
an unlawful character. Whether lawful, of that sort, or whether it 
be an unlawful undertaking as a military enterprise in fact, there 
is still equal need in either case of care, of prudence, of secrecy, so 
far as sécrecy is possible. In that sensé thèse circumstances of 
sécrecy and mystery, of endeavors to throw the public even, and 
particùlarly the Spanish powers from whom they hâve to fear dan- 
ger, ofE the track, are to be expected and are justifiable, if the enter- 
prise is justifiable. . So far then the circumstances of mystery and 
eecrecy are inconclusive and as consistent with legallty as with 
iUegality. In and of themselves therefore they do not prove any- 
thing as to the character of the expédition. 

I am further requested to charge that in regard to the clearing of 
the Bermuda for Vera Cruz and the false oath which seems to hâve 
been taken by the master, he is now only to be tried on the indict- 
ment beforeus, and not for aûy other alleged violation of law. That 
of course you understand. A false oath is in itself an independent 
crime. Hé is not on trial for that. The weight of that circum- 
stance beforte you is simply the weight of any otiier circumstance of 
secrecy or éûdeavor to hide the object of the Bermuda when she left 
New York. That is, whether this was given in pursuance or in 
furtherance of what might be légal, or whether to aid an illégal 
enterprise, it is not determilied by that circumstance. 

I am also âsked to charge that the fact that tiie Bermuda sailed 
from New York with a cargo of arms and munitions of war, and 
afterwards, off the New ffersey coast, took on board a number of 
unarmed men, is not alone sufficient to justify a conviction, even if 
the arms were intended for use by the Guban army and the men in- 
tended to enlist in that army on arrivai. That I charge, but only 
with the provision that you find that there was no combination or 
organization of thè men to act together, in any military way, before 
joining the Cuban army. If you find that, then the mère fact that 
they took the men on board off Océan City, as passengers, that they 
took arms on board to be transported as merchandise, those facts 
alone, without the other, would not cohstitute an offense. In say- 
ing this I only repeat, so many times over, that the essence and sub- 
stance of this whole charge dépend on whether you find that there 
was a combination or concert of action or organization among thèse 
men to act together, to stand together, for the purpose of effecting 
their landing in Cuba and reaching the Cuban army. The expédi- 
tion from this country, the unlawful expédition, the military expédi- 
tion referred to in the statute, is ncrt their fighting in Cuba when 
they get there, but is in the means taken to join the Cuban army 
and the manner of doing it. 

"The fact that (the men and arms having a common destination) 
the men undertook the transportation of the arms, opened the pack- 
ages and arranged the contents for convenient carnage, does not 
alone constitute them a military expédition;" — I am requested to 
charge that and I cannot pass over this request. It is very in- 
geniously worded. I say that it would be barely possible that men 
might land, that they might carry muskets, that they might handle 
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packages of arms, and still not constitute a military expédition. That 
would dépend entirely upon tlie évidence. Th.ej migbt possibly 
intend to act as porters simply. If you believe that thèse men were 
not designing to act together as a comhination of men, but were act- 
ing individually, simply as porters of arms without any combination, 
or without any intent to défend themselves at ail if anybody should 
attack them, you would be authorized to iind that that did not con- 
stitute a military expédition, from those facts. But it is for you to 
put your interprétation as reasonable men upon the facts which 
hâve been given in évidence. 

I am further requested to charge, and do charge you, that unless 
the jury are satisfled beyond a reasonable doubt that at the time the 
men left this country there was a combination of the men for a 
military purpose with the understanding and intention that they 
should become a military body before reaching the scène of action, 
their verdict must be for the défendants. I so charge; but I add 
that if you find there was such a combination, and that the men 
landed with arms from the Bermuda and intended to stand together 
and défend themselves if necessary, you are authorized to flnd that 
this was a military expédition or enterprise carried on from this 
country. 

Again, I am asked to charge that even if the jury are satisfled be- 
yond a reasonable doubt that, before starting, there was a combina- 
tion by the men, who embarked on the Bermuda, for a military pur- 
pose with the agreement and intention that they should become a 
military body before reaching the scène of action, still their verdicts 
must be for the défendants, unless they shall also be further satis- 
fled beyond a reasonable doubt that the défendants knew of such 
combination, agreement and intention before the ship sailed. In 
substance T say "Yes" to that request ; but it is only necessary that 
the défendants shall hâve known of the gênerai plan, not of the spé- 
cifie acts which may hâve been doue under it; and "if you are satis- 
fled beyond reasonable doubt that there was such a combination, for 
the purposes above stated, still the défendants are not liable unless 
they knowingly and intentionally provided the means for transporta- 
tion, or equipping it before the Bermxida sailed." That is the same 
in substance as I hâve said before. 

Again, "if without previous combination, agreement and inten- 
tion, the men taken on board the Bermuda, after embarkation, or- 
ganized themselves into a military body and supplied themselves 
with arms from the cargo, without right, and contrary to the previ- 
ous intention or expectation or arrangement of the défendants, then 
your verdict must be for the défendants"; because upon this hy- 
pothesis, the défendants would not be privy to thèse acts. 

I think I hâve already in substance said that "if the facts proved 
are as consistent with a lawful as with an unlawful purpose, act or 
intention, the presumption of innocence must prevail, and the ver- 
dict must be for the défendants. 

"The burden is upon the govemment to exclude by proof every 
reasonable hypothesis consistent with innocence. In other words, 
you must give the défendants the beneflt of every reasonable doubt" 
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"As to so much of the évidence as is circumstantial, it is not a 
ground pf conviction except in so far as it points toward guilt and 
is inconsistent vrith innocence." 

There are a few other requests to charge by the défendant Nunez 
separately: 

"It is not a crime or offense against the United States for Individuals to 
leave thls eountry with the Intent to enlist in foreign military service, nor is 
it an offense against the United States to transport personB out of this eoun- 
try and to land them into foreign countries, even though such persons hâve 
the intention to enlist In foreign armies." 

"It is no offense against the laws of the United States to transport persons 
Intending to enlist in foreign armies, and arma and munitions of war on the 
same ship; In such case the persons transported and the shipper and trans- 
porter of the arms run the risk of seizure and capture by the foreign powers 
against whom the arms were to be used, and against whom the persons and 
passengers intended to enlist; but such cause would not constitute an offense 
against the laws of the United States, and for such cause the défendants can- 
not be foundtguiity, unless you flnd that there was a combination to engage 
in military acts and to act in a military way before they reached the insur- 
gent army." 

"Before the Jury can flnd the défendants g;uilty under this Indictment they 
must first flnd that there was a military expédition or enterprise against the 
terrltory of the Klng of Spain. A military expédition or enterprise does not 
exist unless there is a combination or organlzation of some kind, for some 
kind of mUitary and hostile opération, and it is the duty of the government 
to satisfy you beyond a reasonable doubt that such a ccmbination or organl- 
zation was effected or planned In the United States, and that the défendants 
had knowledge of such an intended combination and provided means for 
transporting it to Cuba." 

"The défendants cannot be convicted under the indictment in this case for 
any new and independent act performed on the Bermuda after the vessel 
reached the high seas beyond the three mile limit from the shores of the 
United States, or for any independent act that was not performed withln the 
Southern District of New York; provided such acts were nelther deslgned 
nor expected nor contemplated by the défendants. They are responsible for 
the acts done on the Bermuda In pursuance and fulflllment of the previous 
plans and expectatlons of the défendants. 

"It Is the duty of the government to prove to the jury beyond a reasonable 
doubt that the offenses alleged in the Indictment, or one of them, were com- 
mltted by the défendants withln the Southern District of New York, and if 
the proof f ails in this respect the défendants must be acquitted. 

"If the jury flnd that the circumstances relied on to show guilt are as com- 
patible with the theory of innocence, or of an innocent undertaking, as wlth 
the theory of a prohiblted undertaking, It Is the duty of the jury to flnd the 
défendants not guilty; and the very fact that the circumstances are com- 
patible with an innocent undertaking make a situation of doubt and reasona- 
ble doubt the beneflt of which must be glven to the défendants. 

"Merely landlng men and arms and ammunition in Cuba, contrary to and 
in disregard of the laws of SpaIn, would not be an offense against the laws of 
the United States, and for such act thèse défendants, or either of them, 
could not be convicted under the indictment in this case, unless they hâve 
formed a military enterprise or expédition in the sensé which I hâve stated. 

"The défendants are entitled to the beneflt of ail reasonable doubt that may 
arise on the évidence or the circumstances of the case; and if such doubt 
exists upon the whole évidence, the défendants must be acquitted, and the 
verdict of the jury must be not guilty." 

On the part of the govemment — 

ME. MACFAELANE: In regard to those requests I am satisfled 
your Honor has covered them. I am satisfled with your charge in 
that respect'; but if it is now time I will ask, instead of those re- 
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quests, in view of the way in whicli they hâve been drawn, that you 
will indicate to tlie jury tliat in considering the circumstances of évi- 
dence presented hère they must not treat each one separately and 
consider whether each one alone, is snfflcient to constitute the crime, 
but they must consider them ail together, and their gênerai resuit, 
as proving the varions points which the government must make out. 
They must not each be taken out separately and consider whether 
that one alone is sufflcient. 

THE COURT: You mean the évidence? 

ME. MACFAELAJIïnE: Yes, that is the theory upon which thèse 
requests are drawn. 

THE COURT: Yes. Now gentlemen, the weight that you are 
to give to the testimony of the différent witnesses in this case must 
dépend upon your appréciation of their fairness and their apparent 
truthfulness. Some comment bas been made upon some supposed 
difEerences of statement. They hâve not seemed to me to be very 
important. They may seem important to you. That is a matter 
for you to détermine. But one rule of law I will state to you, that if 
you find that either witness bas deliberately told a falsehood, de- 
liberately misstated a material circumstance, then you are entitled 
to disregard that witness' testimony altogether unless you flnd it 
corroborated by some facts or circumstances to satisfy you of its 
correctness. You are the judges of the crédit to be given to the 
witnesses; and in judging of it you will judge by their apparent 
manner, by their apparent candor, their apparent intelligence, their 
mode of testifying, under cross-examination as weU as on direct 
examination, and the considération of motives, if you flnd any 
motives, on the part of either of the witnesses to color the testimony 
or to give any impression différent from the actual truth. And in 
making up your minds as to what was the character of this expédi- 
tion, and also as to what knowledge either of thèse défendants had 
about it, it is not one single circumstance alone in such cases that 
goes to make up the judginent, but it is ail; and particularly in those 
matters which bear upon the question of knowledge and intention 
it is your duty to take into considération ail the circumstances and 
the whole séquence of events. Parts of an enterprise which fit into 
each other do not come about by accident. Opportunities and acci- 
dents may be availed of ; but you are generally able to understand 
perfectly when a use is made of an accidentai opportunity, and to 
distinguish between that and such a successive order of events as 
shows prearrangement and concert. It is in that view that you 
Win judge of this case as a whole. 

I think that, gentlemen, is ail that I need to say; cautioning you 
only at the last in regard to the performance of your duty, that you 
do not permit any sympathies to stand against the évidence in the 
case. Several of you on the examination of jurors stated your sym- 
pathies in gênerai with the Cuban insurgent cause. It is the right 
of every individual; and in the case of a struggling community, our 
sympathies are naturally given to the weaker side, particularly if 
there seem to be considérations of justice or equity that favor it. 
We owe, however, our primary duty to our own country, and to the 
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enforcement of the laws upon whîch may dépend our own peace, 
and upon which at ail events does dépend the honorable conduct of 
our national affaire. We owe it, botlx court and jarors, that we 
should give a true and fair enforcement to th.e statute; not to bend 
it one way or the other from what we conceive to be its true and 
actual intention. We are not to allow ourselves to be misled 
through Personal sympathy with the Ouban cause, into supporting 
illégal acts which would do us as a nation discrédit if they are 
illégal and wrong. On the other hand we should not allow our- 
selves to be pressed by the urgency of those who are opposed to the 
Cubau cause, into extending our law to cases which it was not de- 
signed to corer. We are to apply the law as impartially and truly 
as we are capable of construing it and applying it ; and in that way 
to discharge our duty with crédit to ourselves, and with satisfaction 
to our own consciences. 

ME. RUBENS: I except tô'that portion of your Honor's charge 
in which you say Nunez appears to hâve had charge of the arms, and 
I ask your Honor to charge the jury that they are to décide that 
question, whether or not he did bave charge of the arms. 

THE COURT: Undoubtedly. If I hâve expressed any opinion 
at any point, on this évidence, it is to be taken with the knowledge 
that it is for you alone to détermine ail questions of fact. In the 
clause to which exception has been taken — ^I don't recaU it at thi» 
naoment, but I présume I had référence to the testimony as to what 
Nunez did in directing when the discharge of arms should stop, and 
what should be done with the remainder. You remember that évi- 
dence, and you wUl give it such considération as you think it de- 
serves, and place no weight upon any suggestion of mine in that re- 
gard. 

The jury then retired. 

ME. EUBENS: We except to the refusai of your Honor t» 
charge each and every request as stated without modiflcation. 
ME. LEWIS: We take the same exception. 

The jury were unable to agrée. 



MORRIS v. NORTON. 

(Circuit Court of Appeals, SJxth Circuit. July 8, 1896.) 

No. 415. 

Gamblins Contbacts— Sales ok Mabgin. 

Both at common law, and by the statutes of Ohlo, sales and pnrchases by 
deposit of marglns, and the settllng of difCerenees on the rise and fall of 
the market, with no intention of delivering or reeelving the commodity 
nominally dealt in, are gambling contracts, and void. 

COMPETBNCY OP WlTNBSS — TRANSACTIONS WITH DECEDBNT. 

Rev. st. § 858, disabllng thé plaintiff in an action against an administra- 
itor from testifylng as to any transaction with or statement by the intes- 
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tate, govenus In ail trials lu the fédéral courts, rather than the statutes 
of the State In which the court Is sltting. 
8. Same. 

Dealings by one wlth brokers in the absence of the intestate, though wlth 
the latter's money and on his behalf, were not transactions with the in- 
testate, wlthin the meaning of the statute. 

4. Admissions — By Silence. 

Conversations between parties to a controversy, in 'whlch one makes a 
statement of a fact of which both hâve personal knowledge, and which 
naturally calls for a déniai by the other if the statement is untrue, are 
compétent against the silent party, as admissions. 

5. Bamb. 

While unanswered statements in letters are seldom to be regarded as 
admissions by the person addressed, exceptional circumstances may jus- 
tify the court in submitttng them to the jury with a proper caution. 

6. Considération. 

The transfer of a claim against brokers for winnings on a gambling 
transaction Is a good considération for a note. 

7. Bamb— MoBAL Obligation. 

A note given by one because he feels in honor bound to reimburse a 
loss incurred by the payée through trust in a broker recommended by the 
maker is without considération. 

8. Illégal Contract. 

A note by which one merely assumes payment of a broker's obligation 
to pay a gambling debt, without any new considération, is void for ille- 
gallty. 

In Errer to the Circuit Court of the United States for the Eastem 
District of Michigan. 

Thls Is a writ of error to review a judgment rendered by the circuit court 
for the Eastem district of Michigan in favor of Blizabeth Norton, adminis- 
tratrix of John D. Norton, against Frank H. Morris, on two promissory notes. 
The action was begun by Morris against John D. Norton, then livlng, to 
recover the proceeds of tîie sale of certain real estate In Mississippi, belong- 
ing to Morris, whlch had corne Into Norton's hands as agent or trustée for 
Morris. The amount of thèse proceeds was undisputed, and the liability of 
Norton to account for them to Morris was conceded. The controversy arose 
over the right of Norton to set off against this claim two promissory notes— 
one for $500, and the other for $4,500— made by Morris to Norton, and held 
by the latter, and to hâve judgment for the remainder against Morris, as 
permitted under the common-law practlce In Michigan. The défense which 
Morris made to the notes was that they were given for an illégal considéra- 
tion; that they were given in a gambling transaction, to wit, the buying of 
options In oll, wlth no intention of acqulring property in oll, but merely to 
bet on the rise and fall In the market; and that they were therefore void. 
Norton dled before the trial, and the action was revlved against hIs admin- 
istratrix. Norton's death rendered Morris an incompétent witness as to 
the transactions or conversations between hlm and Norton, and the cir- 
cumstancea 'of their dealings had to be shown by Indirect testimony. It ap- 
peared that the notes had once belonged to the First National Bank of Fon- 
tiac; that the bank had brought suit on them against Morris in Cleveland, 
whlch, after évidence taken, was dismissed without préjudice; and that, 
upon the hearlng, Norton was called to testify. Upon the trial in the court 
below, counsel for Morris put in Norton's testimony in the bank suit, Norton 
there testifled that he was In the banking, lumbering, and manufaeturing 
business at Pontiac, Mich.; that for a number of years he had been cashler 
of the First National Bank of that place; that the notes in suit were 
renewals of a note for the same total given at the tlme of bis settlement with 
Morris, along in May, 1883; that Morris came to hIs house at Pontiac in 
December, 1882, and told him of the great profits there were in oll, and 
"about his relations wlth Rockefeller and those," so that he (Norton) thought 
Morris- had an inside chance; that Morris urged him to go in, and he did put 
v.75F.no.9 — 58 
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In $3,000 ât that time; that he had hearfl notMng about maklng money In 
oil till Morris told him; that Morris wrcte him from Détroit,, on hls way back 
from Pontlac to Cleveland, that he had bought the oil. The correspondence 
bet-ween tbem is given below: 

"Détroit, Deeember 14, 18H2. 
"Jonn D. Norton, Esq.— Dear Sir: I inclose telegram received hère, which 
expla;ins Itself. This price included the commission for buylng, so your 
profits will figure from ninety-four and a quarter. You will see from this 
that the panic is over, and the cause of it is running eut. 

"Yours, etc., F. H. Morris." 

"Received at Détroit. Dated Cleveland, Ohlo, Deeember 14, 1882. To F. H. 
Morris, RusseU House: Bought ten, ninety-four one-fourth net. Grandin weU 
declining. Marljet stronger. Ninety-six one-fourth bid. Feeling more settled 
and steady. M. & R." 

"Pontlac, Mich., Deeember 16, 1882. 
"F. H. Morris, Esq., Cleveland, Ohlo— Dear Sir: I suppose you are going 
South. Will you put me in communication with my brolier, upon the oil 
dlclier, and let him malse a report to me of the purchase, etc., and oblige, 

"John D. Norton." 

"Deeember 20, 1882. 
"John D. Norton, Esq.— Dear Sir: Yours received. My head man is very 
sicli. I shaU be obliged to give up my Florida trip, and attend to trade and 
traific hère. We had a bad breali in oil yesterday, ovring to a big strilse. 
I send you the paper, which will tell you the story to-day. Has been more 
steady, and priées looli much better this aftemoon. This weU does not 
change the real situation, and an advance is looked for by the Ist of the 
month,— not much before. I shall be hère, so you ean reach me at.any time. 
"Yours, etc., F. H. Morris." 

"Cleveland, Ohio, Deeember 21, 1882. 
"John D. Norton— Dear Sir: The market tooli a decided tum to-night. 
The last thing, It left ofC eighty-one and a half. Last night it closed at 
eighty-flve and a half,— a gain oî four points,— and it is a healthy growth. 
Looks more solid than ever for over a week. Your friend Kelly said he 
had traded property with you, and now you hâve more of the state of Mis- 
sissippi on your hands. ' 

"Yours, etc., F. H. Morris." 

"Pontlac, Mlch., 12/21/1882. 
"F. H. Morris, Esq., Cleveland, Ohio— Dear Sir: See the market Is yery 
panicky. Do not let me be sold out. Draw on me, if necessary, and put 
me in direct communication with my broker, if you are golng South. 

"RespectfuUy, yours, J. D. Norton." 

"Cleveland, Ohlo, Deeember 26th. 
"J. D. Nortoii, Esq.- Dear Sir: Market Is very panicky, and Is apt to take 
a tumble in. This week three more wells are to corne in, ^and they are 
being whipped over the market You better send me some more money 
to use in case of emergency, but may not need it. The situation as to the 
deal is not changea at ail, and we are bound to hâve good prices again. 1 
will send you the monthly report as soon as it is eut,- a week from to-day. 
"Yours, etc., F. H. Morris. 

"Market 75Và this a. m." 

"January 8, 1883. 
"J. D. Norton— Dear Sir: Another well In to-day, knocking priée o£C to 83%, 
and afterwards showlng strong, and went to 87%. We now see our way out 
of the woods, there being but one to come In this or next week. The feeling 
is better than for two months, nearly, this new terrltory now being defined 
as poor. I saved you two papers of the monthly statemen^, and some one 
ran them ofC from my desk. I bave been trying to get you another. Tho 
statement shows about five thousand barrels more consumption than pro. 
duction.' Kelly is very anxious to hear from you. 

"Yours, Franli." 
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"Cleveland, Ohlo, January 23, 1883. 
"John D. Norton, Esq.— Dear Sir: OU got a boost this p. m. Closed 
ninety-nine and one-fourth. We look for It to pass the dollar point agaiu 
to-morrow. Should It do so, I believe now it would be a good time to drop. 
The fleld is very buUish yet, but other influences are apt to hold it down to 
$1.10, or thereabouts. Still there is talk of $1.50 oil. 1 don't feel so. If you 
waut it held on to longer than to-morrow, wire me. If I don't hear from you, 
and we bave a gopd advance, in ttie absence of any new developments, I 
will sell. 

"Yours, etc., F. H. Morris." 

"Pontlac, MIch., ï^ebruary 23, 1883. 
"Frank H. Morris, Cleveland— Dear Sir: Haven't heard from you lately 
concerning oil. I think you had better close the deal for me, if you can at 
any advantage. 

"RespectfuUy, yours, John D. Norton." 

"Oeveland, Ohlo, Feb. 24, 1883. 
"John D. Norton— Dear Sir: Tours of the 23d recelved. The shape the 
market is in is, in my opinion, It is just the time to keep oil. The situation 
improves every day. The stock is running down now, and should the public 
change front, and go for It hard, the stutt would go with a bound. It bas 
been poimded every way for two months wlthout effect, and shown more 
under strength to-day than ever. Tbey pounded It ofC yesterday and to- 
day at 98c. on report of weUs, but thls is healthy. I did not write, as there 
was nothing new. 

"Yours, etc., F. H. Morris." 

"Pontlac, Mlch., 2-29, 1883. 
"F. H. Morris, Cleveland— Dear Sir: Wm let you use your judgment on 
the oil question, as you are on the ground, and can see the inslde of the 
workings. 

"RespectfuUy, yours, John D. Norton." 

"Cleveland, Ohio, March 13, 1883. 
"John D. Norton— Dear Sh*: OU Is very feverlsh, and decldedly strong. 
Ijast week they tumed loose every force known to break the price, and 
get it down to 86, with the comblned efforts of three large wells, and then it 
bounded away from them like a rocket, and yesterday and to-day bas been 
on the one doUar point again. It is a full power, and cannot be got down. 
"Yours, etc., F. H. Morris." 

"Pontlac, Mich., March 30, 1883. 
"F. H. Morris, 70 Bank St., Cleveland, Ohio— Dear Sir: If oil should ad- 
vance, say to $1.05, I wish you would sell mine, as .the carrying It is ex- 
pensive. 

"RespectfuUy yours, John D. Norton." 

"Cleveland, Ohlo, AprU 23, 1883. 
"John D. Norton— Dear Sir: OU Is very regular. The cause of the stand-' 
stiU Is new developments. Those best posted say If it cannot be put down to 
70 now, it can't at aU, as there Is no more holding now than any time, and 
bas been ail this month. I supposed we had it sold on the ralse. I had order 
in to seU it at $1.10, but not enough was sold to catch ail that was ofCered. 
It just went there, and then back. You hâve no fear about this Investment. 
We will bring you out a profit. I bave your order to sell at $1.05, but should 
get more, was I you. 

"Yours, etc., p. H. Morris." 

"Received at Cleveland, Ohio. Dated Pontlac, Mlch., 5-31. To Frank H. 
MIorris, 349 W. A. B: Close out my deal. Answer. John D. Norton." 

"June 8, 1883. 
"John D. Norton— Dear Sir: I closed the oil at $1.14 3-4, and will render 
an account as soon as I get it. 

"Yours, etc., F. H. Morris." 



916 75 FEDERAL, REPORTER, 

Norton testlfled that after reeeivlng Morris' letter of December 26th, ask- 
lug for more money, he went to Cleveland, and gave Morris a check for 
$1,000; that after receiving Morris' report of the sale on June 8, 1883, he 
went to Oleveland, and visited Morris at hls oflace; that the account showed 
in hls (Norton's) favor some 5,000-odd dollars, and, as Morris vtras perfeetly 
good, he told Morris to give hlm "his note In settlement of the deal." "Q. 
W'ill you State whether, in that conversation, he said anything about Rocke- 
feller settling up the account? A. I don't know. He gave me a note, to 
settle up the matter. • * * Q. Dld he ever put you In communication with 
the brokers, Merriman & Rockefeller. (Objected to.) Will you state, Mr. 
Norton, then, whether, in response to your letters asking to be put into com- 
munication wlth your brokers, Mr. Morris eyer complied with your request? 
A. He did not. Q. State whether Mr. Morris ever furnlshed you with any 
means of followlng up Merriman & Rockefeller, and writlng to them. A. 
He dld not. Q. When, as a matter of fact, dld you first hear that the report 
of June 8th, that this oil had been sold, was not true, or was denied? A. 
In the letter of June 8th, Mr. Morris reports the sale. Q. When did you first 
hear it claimed by Mr. Morris, or any one, that nothing of the kind had oc- 
curred? A. To-day." There was much correspondence subséquent - to the 
giving of the notes and their renewals. It was ail offered by Morris, and 
rejected by the court, counsel for Morris excepting to the rullng. . That 
whlch was material to the ruling Is given below: 

'Tontlac, Mlch., September 18, 1883. 
"P. H. Morris, Bsq., 70 Bank St., Cleveland, Ohio— Dear Sir: I am in need 
of money, and wish you to arrange to pay the note I hold. I want it by 
October Ist, as 1 bave made arrangements to use It at that tlme. Let me 
hear from you by return mail in regard to it. 

"RespectfuUy, yours, John D. Norton." 

"Oleveland, Ohio, September 28, 1883. 
"J. D. Norton— Dear Sir: I am out again, but in poor shape. i In regard to 
your request for the money, I could not give you a check for the money to 
save me. My business bas been eating up aU my spare cash for months, 
spreading and getting it into my own hands; but, If you want It In other 
shape, suppose you take the land,— the estate tumed over to me. I will 
turn them over to you gladly, and you can trade them, or sell, or I will pay 
you the money as soon as I can. Rockefeller Is still In Europe, and I cannot 
do one thing untll he returns. 

"Yours, truly, F, H. Morris." 

"Caeveland, Ohio, Feb. 29, 1884. 
"J. D. Norton— Dear Sir: I received notice some days ago of my note be- 
ing due. I hâve notgot a cent ont of thèse folks, and bave made up my 
mind I never will. Rockefeller bas gone ail to pièces, and la not hère, and 
does not come to town. I bave got to ralse thls out of my own business, 
and am so Invested now as to cripple me If I was to do so Just at this tlme, 
~but am ready to give you Interest, and extend the notes, say, four months 
more. 

"Yours, etc., F. H. Morris." 

"Pontlac, Mleh., March 1, 1884. 
•'F. H. Morris, Bsq., Oleveland, Ohio— Dear Sir: In reply to yours of Peb- 
ruary 29th, would say I needed money In some matters I bave on my hands, 
and, my own notes belng in the bank for as much as I wished to appear, 
indorsed your note, and had money on it. It now belongs to the bank, and if 
you could pay, say, $509 and interest, will renew three months for the $4,500. 
1 do not want to earry the same Identlcal paper for any great length of time 
in the bank. In case you do not get the money out of Rockefeller, when will 
you be able to pay It? The note matures March 8th. Send renewal so it 
will get hère by that time. I Indorse note of $4,500 three months. Àlso send 
me note for $509, and interest, 93 days, $1)0.59, and I wiU return old note. 
Send to me as cashier, so in case I should be avvay there wUl be no delay. 
"Respt, yours, Jno. D. Norton." 
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"Oleveland, OMo, March 4, 1884. 
".T. D. Norton— Dear Sir: Yours Is received yesterday. It Is Impossible 
to flx $500 just at thls time. The spring is always bad wlth us, fllling in 
stock, and tliis cussed oil deal tools my surplus; but I hâve other matters 
coming to a head in the next few months that will eas-e me up again, and 
I can pay you then. 1 think you made a mistake on the interest, $90.59. I 
inclose you check for $89.28, which I think is right, and, if you want to 
send a 45-days note for the $5,000, will try and meet it. 

"Yours, etc., F. H. Morris." 

"Pontiac, Mich., .Tuly 3, 1884. 
"F. H. Morris, Esq., 70 Bank Street, Cleveland— Dear Sir: Why do you not 
send remittance for your paper, long past due, held by this bank? I notifled 
you last fall that I had to use the paper, and at our meeting of the bank 
directors, held Monday, the matter was presented to them. Of course, if 
you do not pay them I hâve got to take them up. Wish an immédiate reply 
from you as to whether or not you can pay. If you cannot pay now, when 
can you? And ean you secureV 

"Respectfully, yours, John D. Norton." 

"Cleveland, Ohio, July 5, 1884. 

"J. D. Norton— Dear Sir: Yours of the Sd received. I notice what you say. 
I am sorry you feel called upon to put so much stress on the matter. I 
hâve never and do not expect I ever shall get a cent on that matter. The 
men I gave the money threw me down completely on my balance, as well 
as yours, and the whole thing is a dead loss to me. Nevertheless, you shaU 
hâve your money from me as I agreed, but I cannot possibly give it to you 
until I can get out of my business; and that cannot be done now without 
great damage to me, and In fact I could not at présent at ail. The matter 
will end ail right for you, but I cannot say how soon. Although I never 
hâve or will ever get a cent of the matter, stiU, seeing it was through me 
you went into it, I will keep up the interest on same. I hâve sent you two 
new notes now to take up old ones, and you hâve never sent me the old ones 
yet, so you now bave two notes of $509, and two for $4,500. 

"Yours, etc., F. H. Morris." 

"This was sent to Cincinnati in the wrong envelope. F. H. M." 

"Pontiac, August 9, 1886. 
"Frank H. Morris, Esq., 109 Wood Street, Cleveland, Ohio— Dear Sir: I 
want you to pay somethlng on your notes to me. I bave carried them now 
about three years upon the promise by you that you would reduce them. I 
think you can at least imy $500 on every renewal of 90 days. Let me hear 
from you by return mail, and oblige, 

"Respectfully, yours, John D. Norton." 

"Cleveland, Ohio, August 10, 1886. 
"John D. Norton— Dear Sir: Yours of the 9th is received. I bave been 
In hopes for some time that matters would shape so I might reduce that 
note, but I hâve not been able to, without crippling me in business. I hâve 
often thought It strange that you bave ever, as you did once before, urge 
me in this matter, as in justice I should be no more holding for this act than 
for any other loss you hâve ever sustained. The only reason on earth why 
I ever assumed it was because I recommended thèse parties as good ones. 
I thought so, and put $10,000 of my money in their hands, that went the 
same as yours, but the parties who got me to this flrm hâve never suggested 
such a thing as standing by my loss as I did yours. You never put but $4,000 
into the deal, and it yielded you $1,000 as it stands. I had an apparent 
profit of several thousand, but never got any of It, nor wIU I, whlle you bave 
already gotten several hundred from me. Now, I do not write this to re- 
pudiate in any way this aecount, but to show you, as I think, that when 
you put that money into a spéculation It was, as ail such deals, a chance 
for loss as well as gain, and that my assuming to pay the loss by a failure 
is far more than you will find every man willing to do, and especially to 
keep up interest on the same. 

"Yours, truly, F. H. Morris." 
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"Pontlae, Mich., August 25, 1886. 
"F. H. Morris, Esq.: ïours of August lOth was recel ved in my absence. 
I haye no knowledge of the matter of whicli yen speak. The notes referrect 
to are the property of the First National Bank of Pontiac, and, as they hâve 
been carried a long tlme, I désire them reduced. You wrote me some two 
years ago that you would commence to reduce them soon. I must repeat 
what I said in a letter before,— that the bank désires, as well as myself, to 
hâve said notes reduced. I Inclose note canceled by renewal. Hope you 
will arrange to pay the notes soon due. 

"Eesp., yours, Jno. D. Norton." 

"Cleveland, Ohio, August 28, 18SG. 
"John D. Norton— Dear Sir: Will you oblige me by explalning what you 
mean in your letter of 25th by this: 'I hâve no knowledge of the matter of 
which you speak'? This is too Indeflnite. I want to know if you mean 
to carry the Idea this money was got by me of the bank, or what you mean 
by It An early reply wlU greatly oblige, 

"Yours, etc., F. H. Morris." 

"Pontiac, Mlch., August 30, 1886. 
"F. H. Morris, Bsq.— Dear Sir: Yours of August 28th is recelved. I sup- 
posed my letter of August 25th was plain enough. I mean, I hâve no knowl- 
edge of what you lest, or how you lost It. I also mean that your notes of 
$5,000 are no w the property of the First National Bank hère, and hâve been 
for some tlme. When you wrote me that you would soon commence paylng 
them, I needed the money, and put them in the bank, and obtained the same 
upon them. I trust you will soon commence to reduce the amount. 

"Resp., yours, Jno. D. Norton." 

"Cleveland, Ohlo, August 31, 1886. 
"John D. Norton— Dear Sir: Yours of the 28th recelved. Yes, it seems I 
Jid understand yours of the 25th, but I could not believe you to be a man 
£hat woidd mean that. I understood, and so wrote for fuûer explanatlons. 
It had come to me some tlme ago that you had said I borrowed $5,000 
of the bank through you, and I hâve always said I did not believe that you 
said so; but it seems from this late correspondence that you are trylng 
to shirk this deal oif onto me, and to put an odium on me not deserved. I 
am lucky enough to hâve ail your letters, and copies of mine, which show 
whether I hâve borrowed a dollar of you or the bank. If you don't know 
anythlng about the deal, what do you mean in your letter of December 21, 
1882, by saying: 'I see the market Is very panlcky. Do not let me be sold 
out Draw on me If necessary.' February 23, 1883: 'I hâve not heard from 
you lately concerning oil. I think you had better close the deal, if yoù can 
at any advantage.' March 3, 1883: 'If oil advances to, say, $1.05, I wish 
you would sell mine, as carrying It is expensive,' etc., etc.? Then, after 
trying wlth ail my might to get this, as weU as my own, and told you the 
reason, and explalned that on account of having recommended the brokers 
as good, and at your request that I put It in notes, so you could use them, 
I did not [sic] assume a loss, which I never ought, in justice to myself or fami- 
ly, as I was In no way under the least obligations to assume it, it being only 
my désire to hâve my relatives there think 1 did ail in my power to rectlfy the 
mistake of putting your money In poor hands; and my reward is abundant. 
Now, I don't try to make folks believe I did not speculate. I did. It was a 
mistake doing it as I did. I took my loss, but you propose to carry head high, 
having got me to put your deal In my name, and then let my frlends under- 
stand I borrowed the money to speculate with. I have got your letters to- 
gether, and I shall be too particular hereafter who sees them. If your ap- 
préciation of any acts wlth you are no deeper than shown, you need not 
hereafter expect me to be too particular about those notes; and, if you 
want to have them shown up, I don't know of any better way to get myself 
right before my Pontiac frlends. 1 have now pald you better than Sl.OOO 
on this, which I had no business ever dolng. I regret feeling obliged to 
Write thus plainly, but you have hit once too often, and convinced me by 
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your own hand that you cared more for this money than you do my name. 
and would damage me, and ask me to carry your loss without a thank you. 
I am, 

"Yours, etc., F. H. Morris." 

"Cleveland, Ohlo, Nov. 3, 1886. 
"J. D. Norton— Dear Sir: The usual notice of note due on 7tli received. I 
sball observe the same course witli it I did on the .$ûUO, and you wlll hâve 
a chance to prove that I did or did not borrow the money pî the banli. 

"Yours, etc., F. H. Morris." 

"Pontiac, Mich., Nov. 4, 1886. 
"F. H. Morris, 109 Wood St., Cleveland, Ohlo— Dear Sir: In reply to yours 
of the 3d, would say I never stated to you, or any one else, that you bor- 
rowed money from the bank. Wliat I do say is that both notes of $500, now 
past due, and the note maturing Nov. 7th, of $4,500, are the property of the 
First National Bank; and you hâve known it ail along, as you hâve kept the 
interest up on renewals, and Lave repeatedly stated in your letters that you 
would soon reduce them. You oiïered to, and was anxious to, let me hâve 
some wild lands in payment; then you offered to turn out T. A. li'lower's 
note you held, as part payment; then you wrote to me that your business 
was improving, and that you would soon commence paying. Now, I under- 
stand you to say that you wlll observe the same course with It as of the 
JfSOO note. I suppose you mean by that to let the bank coUect them if they 
can. Of course, if the bank fails to collect them of you, they hâve their re- 
dress against me. It wiU be the duty of the bank to use ail means known 
to collect the same, and shall probably hâve to commence suit in your city 
against you. I know of no reason why you should refuse to ;^ay thèse 
notes. I do not know whether a judgment against you for the amount would 
be coUectible or not. I never looked the matter up. I had always suppoeed 
you to be au honorable man. 1 supposed you would do as you said. I hâve 
never felt uneasy about thèse notes, as I hâve confidence in you; and 1 
cannot understand the tone or intent of your latter communication, unless 
it be that you propose to go back on your obligations. If that is your In- 
tention, please say so, and the bank wlll make some move in the matter. 
"Resp., yours, Jno. D. Norton." 

"John D. Norton— Dear Sir: I see by yours of the 4th you stlU profess 
not to know what was done wIth the money, etc., etc.; that you hâve no in- 
terest except the backing of the bank. I am sorry to see you thus, as it 
disappoints me in you. I originally assumed this to avoid publiclty, and I 
would hâve been glad had you kept it between us. You say the bank will 
hâve to prosecute on the notes. Can you arrange with them to carry both 
notes If I wiU consent to a renewalï I cannot pay any principal yet, at 
Icast. 

"Yours, etc., F. H. Morris." 

"Pontiac, Mich., November 8, 1886. 
"F. H. Morris, Esq., 109 Wood Street, Cleveland, Ohio— Dear Sir: Your 
favor of November 6th at hand, and contents noted. In reply, would say 
the bank will renew the notes if you wiU send renewal notes and the bank 
Interest. The note of $4,500 is due to-day, and the note of $500 was due 
September 8, 1886. There is conseq.uently three months' interest on the 
,$4,500, and five months' interest on the $500, note. Am willing to do ail I 
can to aid you in carrying thèse notes, and cannot understand the meaning 
of some of your later communications. 

"Resp., yours, Jno. D. Norton, Cashier." 

"Pontiac, Mich., November 27, 188B 
"F. H. Morris, Esq., 109 Wood Street, Cleveland, Ohlo— Dear Sir: What do 
you propose to do wKh your notes of $4,500 and $500, long past due, and 
whieh need immédiate attention? Advise me at once, and oblige, 

"Jno. D. Norton, Cashier." 
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«'Cleveland, Ohlo, November 29, 1886. 
"John D. Norton— Dear Sir: Yours of the 27th is recelved. I hâve been 
looklng for you to prosecute the notes, as you sald you would uniess paid. 
I am prepared to défend myself. 

"Yours, etc., F. H. Morris." 

It appeared from Mr. Norton's own évidence that when he intimated in his 
letter of July 3, 1884, and plainly stated in bis letter of August 30, 1886, that 
the notes had been sold to or dlscounted by the banii, and were its property, 
he stated what was untrue, and that the $500 note did not become the 
property of the bank until September 7, 1886. and the $4,500 note not until 
November 4, 1886. 

Frank Rockefeller, a partner in Merriman & Rockefeller, called for Morris, 
testifled that he was in the brokerage commission business in Cleveland in 
1882, and the first part of 1883, and that he had business dealings witJi 
Morris. After Identifying the telegram which Norton admitted receiving 
from Morris, as one sent by his flrm, his examinatlon continued: "Q. How 
soon after you sent the telegram which you say you sent to Mr. Morris, in 
Michigan, did you receive the money,— the two or three thousand dollars V 
A. Very soon foUowing,— wlthin a few days. I couldn't say how soon, now; 
but it was very soon, I think. Q. Where was the money applied? A. 
On thls spécial account, or spécial deal. Q. What ultimately became of that 
deal, Mr. Rockefeller? A. I could not tell, to save my life, now. When 1 
left the house and went away,— It was elther after or before,— the people we 
were dealing with in our house ail busted, and went higher than a kite. 
The people that we were dealing with,— that is, the princlpals who wero 
selling the oil,— they failed, and we falled, and everything was a clean-out 
loss, Mr. Carr. Q. That is what I want to get at. A. There was a regular 
crash. Q. I will ask you to state whether this deal that you hâve beeu 
testifylng in regard to was on at that tlme, if you know. A. I could not 
swear positlvely. I think it was. Q. Now, what resuit cornes of thls deal, 
If it was on at that time? A. Well, whether it was on or o£f, it was an 
absolute loss. Q. You know that? A. Yes, sir; if you will let me explain. 
I qult there in May, and a very large part of the year 1883 I was about the 
office there but very little, and eventually dlssolved my connection with it. 
In June I went to Europe, and was there the rest of the year, but there was 
no money came ont of this transaction for anybody. Nobody got any money 
out of it. It was a loss and a failure. Q. 1 will ask you, Mr. Rockefeller, 
whether or not it Is a fact that at the tlme thls crash came you had some 
expectation of reallzhig anything out of thèse deals, and so expressed your- 
self to Mr. Morris. A. There was a prospect of the oll-country people saving 
something and paying something, but they never did pay anything. Q. And 
the other part of my question,— as to whether you so represented to Mr. 
Morris? (Objeeted to as hearsay.) A. I think very llkely I did. Q. by 
Mr. Taylor: I will ask you whether you can state positlvely that you did. 
A. If I was going to swear, to the best of my remembrance, I should say 
yes, because there was a prospect for qulte a time. Q. U'or how long a 
tlme? A. Well, I don't know how long It mlght hâve been continued after 
I went away, but up to the tlme I went away. Q. ïou certainly made no 
représentations to blm regarding the matter after you went to Europe? A. 
I had nothing to do with it after that" 

Mrs. Slawson was a stenographer in the office of Merriman & Rockefeller. 
and her évidence as to the manner in which business was done there was as 
foUows: "Q. What was the business of Merriman & Rockefeller at that 
tlme? A. They were brokers. Q. Of what kind? A. Oil, grain, and stocks. 
Q. How was the business conducted? A. By margins, and the usual spécu- 
lative formula. Q. Were Merriman & Rockefeller receivers. In connection 
with their business, of the commodities In which they were dealing? A. 
You mean oUÎ Q. Oil; yes. A. Not to my knowledge; no, sir. Q. Had 
they any provision of any character for the réception of oil? A. No, 
sir; no tankage capacity. Q. Did they hâve any warehouse? A. No, sir. 
Q. How was the balance of Merriman & Rockefeller conducted, in relation 
to the final adjustment of tUelr transactions? A. They settled upon différ- 
ences. Q. What do you mean by that? Explain it a little more fuUy. A. 
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WeD, tf I may dte my own transaction wlth them. Q. Tes, you may. A. 
In my own case, as wlth other customers, if the product bought advanced 
In priée they settled wlth the customers the différence between the priée 
the property was bought at, and th^t it was sold for. If it was bought at a 
lower priée than it was sold, it wou'd pay them a profit. In case of a losa 
they would refund the amount of Margln deposited wlth them which waa 
not eovered by that loss. Q. Exhausted in the loss? A. Yes, sir. Q. I will 
ask you If ail the transactions that were had while you were there were 
«onducted In this manner. A. Yes, sir; ail that I had any linowledge of. 
<3. I will ask you whether the transactions of Mr. Morris that were had there 
were of thIs same character. A. Yes, sir." 

Morris, the plaintifC, was called, and was permltted to testify that he had 
dealings in oll wlth Merriman & Roekefeller in 1882 and 1883, and to describe 
the method by which thelr business was conducted, wlth which he sald he 
was very well acqualnted. The material part of hls évidence was as follows: 
"A. If we believed the market was golng up, we would go to them, and name 
M, price that we deslred to hâve the oll, grain, or stock charged agalnst us. 
There was a ticker running In the office, and we would watch the tape Une 
untll the price came right. Perhaps In the same day, and when It would 
seem to glve us a profit, we would tum to them, and tell them to close it up. 
I mlght run two or three days. The converse to that. If we deemed the market 
was hlgh and was likely to go down, we would say to them to sell for us 
certain amount, — ^ten or twelve thousand barrels of oll or grain, as the case 
might be. And then we would watch this ticker untll sueh tlmes as would 
Indicate to us a profit, and we would then say to them, 'Close out the deal,' 
and of course If It went below there would be a profit If It went lower, 
«ay, two cents, It would Indicate two cents a bushel, or a barrel, as the case 
mlght be. If the profit ran to us,— if there was a profit In It,— he would 
«Ive us a check for that amount If, on the contrary, instead of betting 
rlght, as the case would be, the market went the other way, we had to put 
up two thousand dollars on It, consmnlng that two thousand dollars, and they 
would hâve to ask us for another thousand or two thousand on the deal; 
*nd we would put It up, If we thought It was wlse; and, if not, we would 
let the amount which had been put in go, and take up another deal. It was 
•ettling on the tape Une. Q. Did you hâve any provision of any character 
during 1882 and 1883, or at any other tlme, for the storage and handling of 
oll în bulk? A. No, sir. Q. Dld Merriman & Roekefeller hâve any storage 
warehouse, or other facillties for the storing of oil or any other commoditles 
in bulk? A, None whatever. Q. Did they do any business of that klndV 
A. No, sir. Q. In the business carried on by Merriman & Roekefeller In that 
tlme, was there any delivery of the commodity dealt Inï A. No, sir." 

The court directed the jury to retum a verdict for défendant Norton, for 
the différence between the amount due Morris from Norton for the land sold, 
and the amount of the notes. To thèse rulings of the court, counsel for 
Morris duly excepted. 

J. G. Dickinson and Kline, Carr, Toiles & Goff, for plaintiiï in error. 
Edwin F. Conely and Orla B. Taylor, for défendant in error. 

Before TAFT and LUETON, Circuit Judges, and HAMMOND, J. 

TAFT, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court 

The flrst question is whether there was any évidence to show that 
Morris' dealings for Norton with Merriman & Roekefeller were not 
legitimate purchases of oil, but were gambling transactions. It is 
well settled that sales and purchases by deposit of margins, and the 
settling of différences on the rise and fall of the market, with no in- 
tention of delivering or receiving the commodity nominally dealt in, 
are gambling contracts, and void at common law on grounds of pub- 
lic policy. Irwin v. Williar, 110 U. S. 499, 4 Sup. Ct. 160; Embrey 
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V. Jemison, 131 U. S. 336, 9 Sup. Ct. 776; Kahn v, Walton, 46 OWo 
St. 195, 20 N. E. 203. Moreover, such purchases and sales are in 
violation of the act of the législature of Ohio passed April 15, 1882 
(79 Ohio Laws, p. 118), which reads as follows: 

"Sec- 6934a. That wlioever contracts to haye or give to himself or another 
the option to sell or buy, at a future tlme, any grain or other commodity, 
Btocli: of any rallroad or other company, or forestalls tlie marliet by spreading 
false rumors to influence the price of commodlties therein, or corners the 
market, or attempts to do so in relation to any such commodities, shall be 
fined not less than twenty nor more than flve hundred dollars, or confined ia 
the county jall not eiceeding six months, or both; and ail contracta made in 
violation of this section shall be considered gambUng contracts, and shall be 
vold; provided that the provisions of thls law shall only be held to mean and 
apply to such contracts where the Intent of the parties thereto Is that there 
shall not be a flellvery of the commodity sold, but only a payment of différ- 
ences by the parties losing upon the rlse or fall of the market." 

The dealings between Morris and the brokers were in Ohio, and 
their character would be determined by the laws of that state. The 
testimony of Mrs. Slawson, the stenographer, and of Morris, is very 
clear to the point that Merriman & Eockefeller neither delivered nor 
received oil, and that ail settlements made with their customers were 
made "on thé tape"; L e. by the market reports, and without any in- 
tention of real transactions in oil. Morris testifles that ail his deal- 
ings with them were of that character. Eockefeller was not asked 
conceming this, and there is nothing in his évidence inconsistent with 
actual sales and purchases of oil. Morris' évidence, however, is suf- 
ficiently broad to cover this very transaction in which he acted for 
Norton; and we do not see why, under the fédéral statute, it was not 
compétent for him to tell just what in fact his dealing on this occa- 
sion with the brokers was. By section 858 of the Eevised Statu tes, 
this being an action against an administrator, Morris, as the party 
plaintiff, was not compétent to testify against the défendant "'as to 
any transaction with or statement by * * * the intestate." The 
section, both in its enabling and qualifying clauses, has always been 
held to govern trials in courts of the United States, though the state 
statutes of the state in which the court is sitting make différent rules 
as to the competency of witnesses. Ex parte Fisk, 113 U. S. 713, 
721, 5 Sup. Ct. 724; Monongahela Nat. Bank v. Jacobus, 109 U. S. 
275, 3 Sup. Ct. 219; Potter v. Bank, 102 U. S. 163; Page v. Burn- 
stine, 102 U. S. 664; King v. Worthington, 104 U. S. 44. 

Morris' dealings with the brokers in the absence of Norton, though 
with his money and on his behalf, were not transactions with Norton, 
within the meaning of the statute. Hill v. McLean, 10 Lea, 107, 115; 
Jones V. Waddell, 12 Heisk. 338; Giles v. Wright, 26 Ark. 476; 
Insurance Co. v. Sledge, 62 Ala. 566; Huckabee v. Nelson, 54 
Ala. 12; Gray v. Cooper, 65 N. C. 183; 1 Whart. Ev. § 450. Trans- 
actions with the intestate refer to things done in his présence, to 
which he might testify of his personal knowledge, were he alive, and 
not to transactions out of his hearing and présence, though they 
may affect the liability of his estate. Of course, Morris could not 
be permitted to say what he told Norton about his dealings with the 
brokers, or what Norton in fact knew of them, but he certainly could 
testify as to the real character of the contract between him and Mer- 
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riman & Rockefeller. This being the case, there was évidence to 
show that Morris was gambling with I^forton's money. 

Second, was there évidence to show that Norton knew the real 
character of the transaction? We think there was. Norton was 
the cashier of a bank, and a man of large expérience in business. 
The telegrams and letters passing between Morris and Norton during 
the four or five months after the investment, and before the transac- 
tion was closed, are full-of phrases of Norton which might lead a 
reasonable man to believe that he knew he was in a very spéculative 
enterprise, and that it was to be concluded without a real invest- 
ment in oil. He refers to the investment in one place as "an oil 
dicker." In another he says that the market is very panicky, and 
cautions Morris not to let him be sold ont, and to draw on him to 
prevent it. Nominally, he had bought 10,000 barrels of oil, and 
had deposited $3,000 of the purchase money as a margin. He 
was not an oil merchant. He had no place to store the oil. It is 
possible that he intended to store it in a public warehouse and sell it 
again, or that he thought this was actually being done for him, but 
there are circumstances from which a contrary inference can be 
drawn. He once or twice refers to Morris' knowledge of the inside 
workings of the market, as a reason for his making the investment, 
and for trusting his judgment as to when to sell. The jury might 
infer, from the évident désire of Norton to sell the moment the market 
advanced, that he had gone into the scheme only to win on the rise 
in the market, and that real ownership in the oil was not in his mind. 
Considering ail the circumstances, we think that, if the question is 
material in deciding the issues in the case, there was enough évidence 
tending to show Norton's knowledge of the gambling character of the 
investment made for him to require its submission to the jury. 

We corne now to consider the évidence as to the settlement. 
Eockefeller's testimony shows that his firm became insolvent in May 
because of the failure of their principal and correspondent in New 
York. This was before Norton ordered Morris peremptorily to sell 
ont his oil purchase, and before June 8th, when Morris telegraphed 
that he had closed the oil at 1.14|, and would render an account as 
soon as he got it. Norton went to Cleveland, and his account of the 
settlement is very short. Being asked how he came to get the notes, 
he said; 

"The account showed 1e my favor 5,000-odd dollars, and Mr. Morris was per- 
fectly good, and I told him to give me his note in settlement of the deal. Q. 
Will you State whether, in that conversation, he said anything about Rocke- 
feller settling up the account? A. I don't know. He gave me a note, to settle 
up the matter." 

The explanation is not at ail f ull or satisfactory. It would seem 
to be quite inconsistent with a belief on Norton's part that the 
money had been realized by Morris on the transaction ; for, if Mor- 
ris then had the money, why should Norton suggest taking his 
note? There is an omission or suppression of some circumstance 
known to the parties to the settlement, which prompted the exécu- 
tion of the note. Norton's memory fails him as to whether there 
was any conversation concerning Rockefeller. In view of the fact 
that Eockefeller's firm had failed quite two weeks before, and the 
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Investment had been with them, it might be a legitimate inference 
for the jury to draw that Norton was then advised that no pro- 
ceeds had been realized from the reported sale, and that Morris as- 
sumed an obligation to reimbnrse Norton for the loss arising 
through the insolvency of Eockefeller's firm, and gave the note ac- 
cordingly. Norton was given a full opportunity to give the détails 
of the settlement when a witness in the bank case, and his failure 
to explain justifies the inference that his right to hâve the note 
paid would not be made stronger by any fuller statement of what 
occurred. The subséquent correspondence between Morris and 
Norton concerning the renewals of this note, and the original con- 
sidération, was offered in évidence, and rejected by the court on 
the ground that it occurred after the note was given. While the 
question is not free from doubt, we are of opinion that this corre- 
spondence was compétent évidence against Norton's administratrix. 
The rule is well settled that conversations between parties to a 
controversy, in which one makes a statement of fact of which both 
hâve Personal knowledge, and which naturally calls for a déniai 
by the other if the statement is untrue, are compétent against the 
silent par-ty, as admissions, by acquiescence, of the truth of the 
statement. The weight of the admissions varies with the circum- 
stances of the case, and the strength of the probability that the 
statement, if untrue, would hâve evoked a déniai, and is always 
for the jury, guided by a proper caution of the court as to the the- 
ory upon which such conversations are admitted. Com. v. Kenney, 
12 Metc. (Mass.) 235, 237; Com. v. Harvey, 1 Gray, 487, 489; 2 
^Tiart. Ev. § 1136; 1 Greenl. Ev. § 199. With respect to written 
communications, however, the rule is différent, because the failure 
of one receiving a letter to answer it may be attributed to many 
causes besides an acquiescence in the truth of what is written, and 
such a rule would furnish a dangerous weapon in the hand of an 
unscrupulous party to make évidence in his favor against a care- 
less opponent. It cannot be said, however, to be an unvarying rule 
that an unanswered letter may not be évidence against the person 
addressed, because there are cases in which such letters hâve been 
admitted. Fenno v. Weston, 31 Vt. 345; GTaskill v. Skene, 14 Adol. 
& E. (N. S.) 668; Gore v. Hawsey, 3 Post. & F. 509; Lucy v. Mou- 
flet, 5 Hurl. & N. 229; Roe v. Day, 7 Car. & P. 705. Thèse au- 
thorities are explained — some of them — on the view that a demand 
by the plaintifE of the défendant was necessary to the plaintiff's 
case, and the letter unanswered was compétent to show this, but 
it will be observed that even in those cases the jury was permitted 
to draw inferences from the failure to answer the demand. The 
' better-supported rule, probably, is that unanswered letters are or- 
dinarily not évidence against the person addressed, as admissions 
of the truth of statements contained therein. Learned v. Tillotson, 
97 N. Y. 8; Talcott v. Harris, 93 N. Y. 567, 571; Fearing v. Kim- 
ball, 4 Allen, 125; Percy v. Bibber, 134 Mass. 404; Oommonwealth 
V. Eastman, 1 Cush. 189, 215. But the rule has some exceptions. 
Hayes v. Kelley, 116 Mass. 300; Wiggins v. Burkham, 10 Wall. 
129. In Sturtevant v. Wallack, 141 Mass. 119, 4 N. E. 615, the 
question was of the competency of the fact that bills had been sent 
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to the défendant, and a letter demanding payment, and tliat no 
reply liad been received, on the issue whether défendant or an- 
other was the party liable for the goods, wMch were sent in cases 
addressed to the défendant. The évidence was not objected to, 
but the court was asked to charge that the marking of the cases had 
no weight. Mr. Justice Holmes, in delivering the opinion, said: 

"We do not say that the marking of the cases, alone, would bave been évi- 
dence against the défendant; and we readily admit that it is not every 
cliarge, however expressly made, that calls for an answer. * * * But 
when a charge is of such a kind that, according to eommon expérience, a man 
would naturally repudiate it if unfounded, the fact that it was made and not 
repudiated may be left to the jury. We cannot say tliat it might not hâve been 
found properly that, if the défendant had denied Tudor's authority lo charge 
hlm with the machinery, he would naturally hâve written to the plaintlfl: that 
he was sending his bills to the wrong man, and must look to Tudor." 

After ail, it cornes to this: that unanswered statements in let- 
ters are seldom to be regarded as admissions by the person ad- 
dressed, but that exceptional circumstances may justify the court 
in submitting them to the jury with a proper caution. In the case 
at bar the letters relied upon cannot properly be said to hâve been 
unanswered. They were part of a running correspondence, in 
which Norton was pressing Morris for the payment of the notes, 
and using falsehood in respect to the ownership of the notes, in 
order to compel payment, and Morris was resenting the pressure, 
because of the circumstances under which he claimed to hâve given 
the notes, — circumstances necessarily as well known to Norton as 
to Morris. Morris' statements were so sjjecific, and made such an 
equitv in his favc , that it is highly probable that Norton would 
hâve denied the statements, if he could bave doue so. Instead of 
this, he flnally answers that he had supposed Morris was an hon- 
orable man, and would do what he said he would do, — a remark 
rather confirmatory, than otherR'ise, of Morris' written version of 
the way in which the notes came to be made. Norton's letters 
bear marks of studied efforts to make no damaging admissions, and 
impress one who reads them that he was conscious of the truth of 
Morris' statements as to the circumstances under which the notes 
were given. In one letter, Norton dénies knowledge of the facts 
stated in Morris' letter containing a référence to his àssumption of 
the debt; but, when challenged in a subséquent letter, he limits 
his déniai to the extent and manner of Morris' individual loss. The 
letter of August 31st from Morris was unanswered, but in subsé- 
quent letters Norton refers to statements made in it, in such a 
way that we think it cannot be regarded as without récognition 
and reply. On the whole, we think the correspondence set forth in 
the statement of fact, with any additional letters which Norton's 
administratrix may wish to introduce, if any there are, explanatory 
of those above set out, should be submitted to the jury, with a cau- 
tion that Morris' statements concerning the giving the notes are 
not évidence against Norton, unless they shall be satisfled from 
Norton's answer and failure to reply on this point that he was 
silent in regard to them because he could not deny them. 

We are of opinion, therefore, that there was évidence before the 
jury tending to show that Norton gave Morris $4,000 to gamble with 
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in margins on oil; tliat the investment was successful, in that, ac- 
cording to the agreement of the broliers, he was entitled to |5,000 ; 
that no proceeds were realized, however, because of the failure 
of the brokers; and that Morris, with Norton's Icnowledge and 
acquiescence, then assumed the loss into which he had led Norton 
by recommending the brokers, and gave him his note for the same. 
The évidence leaves it a question, upon which reasonable minds 
may differ, whether in the agreement of settlement it was stipu- 
lated as the considération for the notes that Norton should trans- 
fer to Morris ail his bénéficiai interest in the claim against the 
Rockefeller flrm, or whether the assumption by Morris was merely 
a matter of honor, based on no valuable considération at ail. The 
décision of the question involves disputable inferences of fact, and 
is peculiarly within the province of the jury to décide. It is to be 
observed with référence to thèse alternative conclusions that there 
is a distinction between considération and inotive. "The motive 
for making a promise may be something entirely différent from the 
act, or forbearance or promise thereof, which is ofEered and ac- 
cepted in eichange for the promise." Wald, Pol. Cont. (2d Ed.) 
Am. editor's note, p. 9; Philpot v. Gruninger, 14 Wall. 570, 577. 
A sensé of honor might hâve induced Morris to agrée with Norton 
that, in considération of a transfer of his claim against the Rocke- 
feller flrm, he would give the note. In that case the légal consid- 
ération would be the transfer, and the sensé of honor only the mo- 
tive. On the other hand, if Morris had said to Norton, 'Tll as- 
sume this obligation of the broker, because I f eel in honor bound to 
do so," and accordingly gave him the note, without any agreement 
between them as to the claim against the brokers, the sensé of 
honor would hâve been, not only the motive, but also the consid- 
ération. "Nothing is considération that is not regarded as such 
by both parties." Wald, Pol. Cont. (2d Ed.) 9; Ellis v. Clark, 110 
Mass. 389; Sterne v. Bank, 79 Ind. 549, 551; Holmes, Com. Law, 
293, 295. Hence the question as to the real considération for this 
note is to be determined by wiiat the parties regarded as the con- 
sidération when the notes were given, and that dépends on what 
they said and did at the time. This is wholly a matter of conjec- 
ture from the circumstances, the conduct of the parties, and the 
correspondence afterwards in regard to the giving of the notes. 
It is our province to consider the rights of the parties on each of 
the alternative hypothèses above suggested. The transfer of Nor- 
ton's claim against the brokers for his winnings on a gambling 
transaction would be a good considération to support the obliga- 
tion of Morris' note. This would be so on two grounds: First, 
the assignment of the right to the fruits of an illégal transaction 
after the transaction has been closed is not illégal. The assign- 
ment would not be in furtherance of the illégal purpose of the origi- 
nal contract, and no public ix)licy forbids a transfer of the unen- 
forceable rights which may grow out of such a contract after the 
contract and its purpose are things of the past. McBlair v. Gibbes, 
17 How. 231, 235, 237; Armstrong v. Toler, 11 Wheat. 258, 269 ; Roth- 
rock V. Perkinson, 61 Ind. 39; Buchanan v. Bank, 5 C. C. A. 83, 
6 U. S. App. 566, 577, 55 Fed. 223; Wald, Pol. Cont. (2d Ed.) 325; 
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Greenli. Pub. Pol. 36. In such à case there is the possibility that 
the person owing the illégal debt may not rely on the illegality as 
a défense, and, considering it a matter of honor, may pay it. This 
possibility makes the assignment of the claim a valuable consid- 
ération. More than this, under the act of 1882 (79 Ohio Laws, p. 
118), and section 4270 of the Eerised Statutes of Ohio, as construed 
by the suprême court of Ohio in Lester v. Buel, 49 Ohio St. 240, 
30 N. E. 821, Norton would hâve the right to recover back the 
|4,000 f rom the brokers with whom the gambling was done ; and we 
see no reason why an assignment by Norton of his claim against 
the brokers would not carry this right with it. The right to recover 
$4,000 from the brokers would certainly constitute a good and val- 
uable considération to support Morris' note. On the hypothesis 
that the jury may flnd from the évidence that the note was given 
by Morris for the considération that he felt in honor bound to reim- 
burse the loss Norton had made through trust in brokers recom- 
mended by him, and that there was no stipulation as to the trans- 
fer of the claim from Norton to Morris, a différent resuit follows. 
The note could not be enforced, because Morris' sensé of honor was 
not a valuable considération. Eastwood v. Kenyon, 11 Adol. & 
E. 438, 446; Mills v. Wyman, 3 Pick. 207; Dodge v. Adams, 19 
Pick. 429; Wiggins v. Keizer, 6 Ind. 252; Hendricks v. Eobinson, 
56 Miss. 694; Dearborn v. Bowman, 3 Metc. (Mass.) 155; Updike 
V. Titus, 13 N. J. Eq. 151; Cook v. Bradley, 7 Conn. 57; Wald, Pol. 
Cont. (2d Ed.) 169. More than this, the note would be void for il- 
legality, because it would merely be évidence of Morris' assumption 
of the brokers' obligation to pay a gambling debt, without any new 
considération. It would be the same debt, with only a change of 
debtors, and would be subject to the same défense of illegality by 
the new debtor as by the old. Coulter v. Eobertson, 14 Smedes & 
M. 18; Edwards v. Skirvlng, 1 Brev. 548; Blasdel v. Fowle, 120 
Mass. 447. 

The resuit of our considération of this case is that upon the tes- 
timony admitted, and which should hâve been admitted, there was 
évidence enough to sustain a spécial verdict by the jury, upon which 
judgment would hâve to be entered in favor of Morris on the question 
of the legality and binding effect of the two notes in suit, which were 
only renewals of the original note. The action of the court below 
in excluding évidence, and in directing a verdict for Norton's ad- 
ministratrix, was therefore erroneous. The judgment of the cir- 
cuit court is reversed, at the costs of défendant in error, with di- 
rections to order a new trial. 



McLEOD et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. May 26, 1896.) 

No. 2,273. 

1. CcsTOMS DnTiEs — Classipicatios^ — Manuïacturks op Flax. 

Manufactures of jute, having tlie single warp and single weft character- 
istlc of burlaps, and which are known as black burlaps, black paddlngs, 



928 75 FEDERAL REPORTER. 

Hessians, pareelines, etc., are dutlable, under paragraph 277 of the act of 
1894, as manufactures of flax not otherwise provided for, and are not free 
as "burlaps," under paragraph 424%. 
3. Samb — Stages op Manufactubb. 

Where an article bas been so advanced by separate processes as to be 
adapted for a spécial purpose différent from the original purpose, and 
to be sold to a différent class of persons, and to be known under spécial 
commercial désignations, it is no longer included under the original com- 
mercial désignation. 

This was a pétition by D. W. McLeod & Ce. for a review of the 
décision of the board of gênerai appraisers in respect to the classi- 
fication for duty of certain merchandise imported by them. 

Stephen G. Clarke, for importera. 

Henry D. Sedgwick, Jr., Asst. U. S. Atty. 

TOWNSEND, District Judge. The articles in question are man- 
ufactures of jute, with the single warp and single weft characteris- 
tic of burlaps. They hâve, however, been subjected, since becom- 
ing burlaps, to spécial processes of calendering, sizing, and dyeing 
black. The board of gênerai appraisers found that they were man- 
ufactures of flax not otherwise provided for, and assessed them for 
duty under paragraph 277 of the act of 1894. The importera claim 
that they are free under paragraph 424^ of the free list in said act. 
The term "burlap" is a commercial term. Lamb v. Kobertson, .38 
Fed. 716. The chief question in this case is whether the importer 
bas shown that thèse goods are commercially known as burlaps. 
From the mass of testimony taken in the circuit court it appears 
that thèse articles are variously known as black burlaps, black 
paddings, Hessians, pareelines, pelissiers, stiffene, canvas, buckram, 
etc. The contention of the importer is that ail of the goods are 
included under the class burlaps, ànd that thèse names are mère 
subordinate terms. I think, however, that the importer has failed 
to prove this contention. It appears that thèse différent names 
are not applied to différent classes of goods, bot by différent trades 
to the same black burlaps; that they were recognized in former acts 
as paddings, or canvas, distinct from burlaps, and they are still 
generally known as paddings or canvas. It is unnecessary to dis- 
cuss the varions prior décisions of the board of gênerai appraisers 
and of the circuit court. It appears that on a former hearing the 
board found that thèse black paddings were not burlaps, and that 
the importers acquiesced therein. I think the importer has failed 
tô sustain the burden of showing a uniform commercial usage which 
wouM include thèse goods under the commercial désignation of "bur- 
laps." They would seem to fall within the rule that, where an ar- 
ticle has been so advanced by separate processes as to be adapted 
to be used for a spécial purpose diiïerent from the original pur- 
pose, and to be sold to a différent class of persons, and to be known 
under spécial commercial désignations, it is no longer included un- 
der the original commercial désignation. The décision of the board 
of gênerai appraisei's is alfirmed. 
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SOUTHERN BANK & TRUST CO. et al. T. FOLSOM et aL 

(Circuit Court of Appeals, Sixth Circuit. July 8, 1896.) 
No. 391. 

1. COIÎPLICTING JUBISDIOTIONS— FeDBEAL AND StaTB COURTS. 

The levy of an attachment issuSng from the Tennessee chancery court, 
and the return of the ','.rit to the court, place the attached land wlthin 
the control of the stat^ court. The action of the circuit court of the 
United States In appolnting a receiver thereafter for the land thus attached 
was an excessive act of authority, and unwarranted under the well-estab- 
Ilshed practlee and usage of fédéral courts under such circumstances. 

2. Samb— Injunction by Fédéral Cookts. 

The application of Rev. St. § 720, prohibiting a fédéral court from en- 
jolnlng the proceedings of a state court, is not affected by the tact that 
the land, a sale of whlch Is sought to be restralned, Is the property of the 
person asking the Injunction. 

8. JUDGMBKT— CONCLTJSIVBNBBS. 

A mortgagee is not concluded, so far as the prlorlty of hls mortgage is 
concemed, by a judgment rendered In a suit begun after the date of hls 
mortgage, to whlch he is not a party. 
'4 CoNFLiCTiNG JuRisDicTiONS— Bond Substituted for Propehtt. 

Where, In a foreclosure suit In a fédéral court, a bond is given to pro- 
tect the interests of one claiming a part of the property by reason of an 
attachment suit lu a state court, the bond, in effeet, takes the place of 
the property, and the jurisdiction of the fédéral court Is not defeated by 
the fact that the state court first obtained possession. 
6. Unbegistered Instrument— Creditor with Notice. 

Under Mill. & V. Code Tenu. § 2890, provlding that Instruments not 
registered shall be void "as to existing or subséquent creditors or bona 
fide purchasers from the makers wlthout notice," a creditor of the grantor 
Is not affected by an unregistered Instrument, though he had notice of Its 
existence. 
6. Samb— Levy of Attachment. 

A creditor without a judgment, who obtalns an attachment and levles 
It upon the land of hls debtor, claimed by another under an unregistered 
deed, secures thereby a lien, which he may ripen into a tltle by subsé- 
quent decree, or sale under an exécution. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Eastern District of Tennessee. 

Bill by the Southern Bank & Trust Company against the East Ten- 
nessee Mining & Improvement Company. Complainant flled an in- 
tervening pétition, to which H. M. Folsom, surviving partner of Fol- 
som & St. John, was made défendant. From a decree in favor of 
Folsom the complainant and the obligors in a certain indemnity bond 
appeal. 

The case is substantlally this: Folsom & St. John, a firm of lawyers, claiming 
to be creditors of the Magnatite Iron Company, flled an attachment bill in the 
chancery court of Carter county. Tenu., against that company, and caused an 
attachment to be levied upon a tract of land in Carter county, as the property of 
that company, though claimed by the East Tennessee Mining & Improvement 
Company under some purported conveyance. Both corporation'? were made de- 
fendants,— the former by publication and original attachment, the latter by 
service of process. The Magnatite Company dld not appear, and decree pro oon- 
fesso was taken against it. The latter appeared, answered, and defended upon 
the ground that the property attached had been theretofore conveyed to it. Such 
proceedings were had In the state court as resulted In a decree against the Mag- 
natite Company for the amount of the clalm of Folsom & St. John, and dlrectlng 
v.75F.no.lO— 59 
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a sale of the land attached, for the satisfaction thereof. ThlB chtmeery blH 
was-flled September 22, 1892, and, the attaclunent was levled and retum mada 
September 27, 1S92. The final décree was August 8, 1893. From the decree 
the latter . company prayed an appeal to the suprême court of Tennessee. This 
■was disallowed under the well-settled rule In Tennessee, untU after the sale. 
The exécution of that decree of sale bas been enjoined by virtue of a wrlt of 
Injunctlon Issued by the United States circuit court for the Eastern district of 
Tennessee, under an Intervenlng pétition flled in that court. In a case there pend- 
Ing, wherein the Southern Bank & Trust Company was complalnant and the 
East Tennessee Mhilng & Improvement Company was défendant The object 
of that Mil was to foreclose a mortgage made by the défendant company to se- 
cure an issue of negotiable bonds. The property mortgaged consisted of landa 
Bltuated in Tennessee, and embraced the tract attached in the state court, It 
having been acqulred by the mortgagor company from the Magnatite Iron Com- 
pany. Thls mortgage was executed March 2, 1891, and the complainant in the 
foreclosure suit was the trustée thereunder. Thls foreclosure suit was flled 
May 5, 1893,— a date, It wlll be. obserred, subséquent to the attachment suit in 
the State court Under the foreclosure blll mentloned, recelvers were appolnted 
May 13, 1893, who were dlrected to take possession and hold the mortgaged lands 
Bubject to the further orders of the court As already stated, tne mortgaged 
land Included the tract which had been attached by Polsom & St. John, and 
whlch, by virtue of the attachment and the retum, was In the légal custody and 
control of the state court. The land, belng a tract of wUd, unoccupied mountaln 
land, was never actuaJly possessed by elther the sherlff, under the state writ, or. 
the recelvers, under this fédéral court order. Thls fact seems to hâve averted an 
unseemly confllct between thèse Independent and co-ordlnate courts for the actual 
occupancy pf the res. The Intervenlng pétition under whlch the exécution of 
the decree of the state court has been enjoined was flled by the Southern Bank 
& Trust Company, the complalnant In the fédéral foreclosure suit, and Folsojn, 
as survlvlng partner of Folsom & St John, was made a party défendant thereto. 
The object of this supplemental proeeedlng was to attack the decree of the state 
court, and hâve It declared a nulllty. The attack was upon several grounds: 

(1) That the land attached as the property of the Magnatite Iron Company, and 
ordered to be sold for the satisfaction of the clalm of Folsom against that cor- 
poration, was In fact the property of the East Tennessee Mining Company, hav- 
ing been sold and conveyed to the latter company before Folsom's blll was flled. 

(2) That the East Tennessee Mining Company had conveyed the same land by 
reglstered mortgage to the petltloner, as trustée, to secure an issue of bonds ag- 
gregatlng $100,000, and that thèse bonds were outstandlng. In the hands of bona 
fide holders for value. Thls mortgage was made and reglstered before Folsom's 
blll was flled, and the petltloner, as trustée, was not a party to the state suit, 
and therefore not concluded by the decree holding the attached land subject to 
Folsom's clalm. (8) That the statements of Folsom's blll were not such as to 
authorlze an attachment under the law of the state. (4) That the state court 
had no jurlsdlctlon over the Magnatite Iron Company; It having never been 
■erved wlth process, and the publication belng unauthorlzed by law. (5) Thatno 
order for an attachment was made by the chancery court, or any Judge thereof, 
and that the attachment was Issued wlthout authorlty of law. (6) That Folsom 
had actual notice of the sale and conveyance of the land attached before he 
rendered the service to that company which was the foundation for hls debt, 
and was therefore estopped to deny the sale and conveyance; that the alleged 
defectlve registratlon could not, under such clrcumstances, be taken advantage 
of by him, nor the land subjected to attachment by hlm. In vlew of hls knowledge 
of the imregistered deed when hls debt origlnated. (7) The prayer of the péti- 
tion was that the state chancery decree be declared nuU and vold In so far as It 
was sought thereby to affect the rights of the Southern Bank & Trust Company 
as trustée under the mortgage made by the East Tennessee Mining Company. 
A prelimlnary Injunctlon was awarded by the district judge, who also, at a sub- 
séquent date, overruled a demurrer Interposed by Folsom to the jurlsdiction of 
the court. A decree of foreclosure was pronounced In the principal case before 
dlsposing of thls supplemental proeeedlng. Ail of the lands conveyed by the 
mortgage, Includlng that under attachment In the state court, were sold outright, 
and bought In for the mortgagees by a commlttee of bondholders, who hold la 
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trust lor ail the beneficiaries under the mortgage. The sale was absolute, and 
free from the Heu of Folsom's attachment. To protect Folsom a bond was 
executed and accepted, the condition of wMch was that If Folsom should succeed 
in establishlng his claim as a prior liability or charge on the attached lands to 
that of the mortgage made by the Bast Tennessee Mining Company, the obligors 
should pay ofC and discharge the Judgment in his favor. The district Judge, who 
succeeded the judge granting the injunction, upon final hearing found that the 
land of the Magnatite Iron Company was subject to attachment by Folsom, as a 
creditor, by reason of the nonregistration of the conveyance to the East Tennes- 
see Mining Company, and that Folsom's knowledge of the existence of an unre- 
eorded conveyance at the time he rendered service to the Magnatite Company 
did not estop him from subjecting the lands so conveyed by unregistered deed to 
the satisfaction of his debt. He accordingly gave judgment upon the indemnity 
bond before mentioned for the full amount of Folsom's decree and costs. From 
this decree the Southern Bank & Trust Company and the obligors In the in- 
demnity bond hâve appealed. 

J. H. Barr, for appellants. 

Curtin & Haynes and G. J. St. Jolin, for appelles. 

Before TAFT and LUETON, Circuit Judges, and HAMMOND, J. 

LURTON, Circuit Judge, having made the foregoing statement of 
facts, delivered the opinion of the court. 

1. The effect of the levy of the attachment issuing from the state 
chancery court, and the return of the writ into court, under the Ten- 
nessee statutes and décisions, was to place the attached land within 
the control and possession of the state court. It was an actual seiz- 
ure of the res, and thereby passed into the exclusive possession of 
the court, as fully as if a receiver had been appointed. Cooper v. 
Reynolds, 10 Wall. 308, 317. However defective the proceeding 
under which the attachment issued, it would not follow that the state 
court was without jurisdiction. The object of the bill was to subject 
the land attached as the property of the Magnatite Iron Company 
to the satisfaction of its debts. For this purpose the land itself was 
seized, and thus drawn within the jurisdiction of the court by this 
assertion of control and power over it. The validity of that act of 
power and authority could not be questioned by another court so long 
as the state court retained the possession thus acquired. The subsé- 
quent appointment of receivers by the fédéral court, and the direc- 
tion that they should take possession of this land already within the 
possession of an independent court of co-ordinate jurisdiction, was 
without authority or warrant of law. While the proceedings in the 
state court were pending, it was whoUy un justifiable to seek to dis- 
possess that court through the instrumentality of a proceeding in 
another court, intended to draw into question the validity or regular- 
ity of the proceeding in the state court. Shields v. Coleman, 157 
U. S. 168, 15 Sup. et. 570. 

2. The injunction restraining the exécution of the decree of the 
state court was equally unwarranted, and was in violation of the 
provisions of section 720 of the Eevised Statutes of the United States. 
That the land ordered to be sold was property of the suitor invoking 
the injunctive process of the United States court is no justification. 
The binding force of that very wise and conservative statute does not 
dépend upon the real or ultimate rights of the respective claimants 
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of the property involved, or the regularity of the proceedings sought 
to be stayed. The statute prohibits any injunctive restraint upon 
the proceedings of a state court, and jurisdiction is not conferred by 
vigorous allégations touching the injustice or invàlidity of the objec- 
tionable proceedings. Freeman v. Howe, 24 How. 450; Covell v. 
Heyman, 111 U. S. 176, 4 Sup. Ct. 353; Buck v. Colbath, 3 Wall. 334; 
Association v. Hurst, 16 U. S. App. 325, 7 C. G. A. 598_, and 59 Fed. 
1. In the latter case this court had occasion to consider and con- 
strue this statute and the cases cited above, and, touching them, said : 

"The prlnciple is that, In order to préserve the dignity and protect the ef- 
fectiveness of the process of courts of concurrent jurisdiction, and to avoid 
unseemly conflicts between them, and between their respective executive 
officers, no remedy of an Injunetlye or dispossessory character will be af- 
forded by one court against the acts of the executive offlcers of the other 
court, when done under color of an order or process issuing from sucb other 
court, because it would hâve the inconvénient and anomalous efCect to stay 
the proceedings in one court to allow another court to investigate the validity 
of acts done under such proceedings." 

3. But assuming the appoîntment of receivers and the award- 
ing of injunctive process to hâve been unwarranted, and that neither 
had the efifect of disposses^ng the state court of the possession of 
the res, it does not follow that the question of the superiority of the 
lien thus acquired by Folsom over the rights of the mortgagee in the 
same land might not be drawb within the jurisdiction of the fédéral 
court by an ancillary proceeding', such as that now in question. The 
mortgagees were not parties to the state proceeding, and therefore 
not concludéd by it, so far as their rights as mortgagees were affected 
thereby. If wé assume that the decree of the state court was valid, 
and conclusive upon the Magnatite Iron Company and its vendee, the 
East Tennessee Mining Company, both of whom were parties to that 
decree, a mortgagee claiming under a mortgage made prior to that 
suit would not be concludéd, so far as a priority over the mortgage 
was asserted, by virtue thereof. The mortgagee might hâve inter- 
vened in the chancery court suit, but was not obliged to do so. When- 
ever the property passed out of the control and possession of the 
state court, the mortgagee might contest the priority of the lien or 
title dépendent upon the state proceeding. This might be done by 
proper ancillary proceedings in the pending foreclosure suit, wherein 
it was sought to sell the property mortgaged free from ail liens and 
charges. Hassall v, Wilcox, 130 U. S. 493, 9 Sup. Ct. 590; Trust 
Co. V. Condon, 31 U. S. App. 387, 14 C. C. A. 314, and 67 Fed. 84; 
Compton V. Eailroad Co., 31 U. S. App. 486, 15 C. C. A. 397, and 68 
Fed. 263. The defect in the jurisdiction, as a conséquence of the 
possession of the attached property by the state court, must be re- 
garded as obviated by the substitution of a bond for that property. 
This substitution was not objected to below, and is not a subject of 
complaint hère. The record before us is an abbreviated one, and 
we assume that this substitution was by consent. The légal effect 
was to place the circuit court in complète and rightf ul possession of 
the property theretofore in the rightful control and possession of the 
state court, and worked an abandonment by Folsom of any right to 
proceed further in the exécution of the state decree. 
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4. This brings us to the considération of the only materlal question 
in respect of the priority of Folsom's lien. Tlie ground upon wMch 
his right to subject the property involved to the satisfaction of his 
debt was that the conveyance by his debtor to the East Tennessee 
Mining Company had been improperly and illegally admitted to regis- 
tration, and was therefore inoperative, under the Tennessee registra- 
tion statutes, as to creditors of the vendor. No question is made 
as to the illegality of the acknowledgraent of that deed, and its illégal 
registration is admitted. The contention of counsel for appellant is 
that Folsom's debt was created after he had actual notice of the sale 
and conveyance, and that the deed, though unregistered, was oper- 
ative as between the parties, and as to any creditor who extended 
crédit with actual knowledge of the unregistered deed. The Ten- 
nessee statute on the subject of registration, so far as hère involved, 
is found in sections 2887, 2890, Mill. & V. Code Tenu. By section 
2887 it is declared that: 

"Ail of said instruments shall bave eflfect between the parties to the same 
and their heirs and représentatives without registration, but as to other per- 
sons net havlng actual notice of them, only from the noting thereof for regis- 
tration on the books of the reglster, unless otherwlse expressly provided." 

And by section 2890 it is provided that : 

"Any of sald Instruments not so proved or aclinowledged and reglstered, or 
noted for registration, shall be null and void as to exlsting or subséquent 
creditors or Ibona fide purchasers from the makers without notice; and in the 
case of marriage contracts, shall be void as to exlsting or subséquent creditors 
of the husband, or purchasers from him without notice." 

Thèse sections are carried into the Code from the Tennessee act of 
1841-42, c. 12, § 2. We learn from the Tennessee décisions that the 
registration acts hâve been several times amended, and the occasion 
of much litigation. In one particular the varions acts hâve had a 
uniform construction, and that is that while a purchaser has not been 
protected against an unregistered conveyance unless he was a bona 
fide purchaser without notice, a creditor of the grantor is not affected 
by such unregistered instrument, even though he had notice of its 
existence. Washington v. Trousdale, Mart. & Y, 388; Douglas v. 
Morford, 8 Yerg. 373; Williams v. Walton, Id. 387; Lillard v. Ruckers, 
9 Yerg. 73; Copeland v. Bennet, 10 Yerg. 355-358; Green v. Goodall, 
1 Cold. 413. In Lillard v. Rucker, cited above, the court said that, 
under the earlier registration acts of 1784 and 1801, it had been de- 
cided by judicial construction that the — 

"Deed took effect without registration, as between the parties to the deed, 
But it has been as clearly settled that if a creditor bave notice of such paroi 
gift, or such unregistered deed, he is not affected by it. The same point is 
ruled in Virginia, in Gay v. Moseley, 2 Munf. 545." 

In Copeland v. Bennet the question was one of priority between a 
mortgage and a bill of sale, the mortgagee having notice at the time 
he registered his instrument of the prior, unregistered bill of sale. 
Touching the effect of such notice, Turley, J., for the court, said: 

"But it is said that the complainants, at the time they registered their mort- 
gage, had notice of Bennett's bill of sale, and that they are therefore bound 
by it. This is not the law. The complainants were not subséquent purchas- 
ers, and this prlnciple applies to none other. If Bennett's bill of sale had been 
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reglstered flrst, and he had had notice of the existence of the complainants' 
mortgage, he would hâve been bound thereby, as a subséquent purchaser. 
For the statute above referred to provides that any deed of conveyance, bill 
of sale, or other Instrument, which shall be last executed, but first registered, 
shall hâve préférence, unless it is proven in a court of equity that euch subsé- 
quent purchaser had full notice of the previous conveyance." 

The distinction between the effect of an unregistered convey- 
ance upon a purchaser or créditer aiïected with notice, which was 
recognized and maintained under the various registratibn acts pre- 
ceding the one now involved, is a distinction preserved most dis- 
tinctly by section 2890, cited above. By tlie very unambiguous lan- 
guage of that section, unregistered instruments are expressly de- 
clared to be "null and void as to existing or subséquent creditors, 
or bona fide purchasers from the maker without notice." "With- 
out notice" qualifies bona fide purchasers, and is not grammati- 
cally a qualification of the words preceding. The effect of a non- 
registration of a conveyance under the statutes of Mississippi came 
before the suprême court of Tennessee in Lally v. Holland, 1 Swan, 
396-403. The Mississippi statute provided that conveyances re- 
corded should be valid, "as to ail subséquent purchasers for val- 
uable considération without notice, and as to ail creditors," only 
from the time they were proved or acknowledged, and delivered to 
the clerk of the proper court to be recorded. The défendant claim- 
ed a part of the prooeeds of the property which had been conveyed 
by an unregistered instrument as a bbna fide purchaser without no- 
tice, and the remainder as an attaching créditer. It was insisted 
that he was protected as an innocent purchaser to the extent only 
of the balance due him upon the mortgage, and that, as to the sur- 
plus over and above his mortgage debt, the complainants were en- 
titled to a decree. The court, after saying that the principle ap- 
pealed to weuld be effective "but for the différent rule intreduced 
by the registry act ôf Mississippi, as well as of this state and most 
of the other American states," added: 

"By the positive enactment of the statute of Mississippi before referred to, 
registration is as Indispensable In order to glve efCect and valldity to the in- 
strument as respects 'ail creditors' as it is in respect to 'aU subséquent pur- 
chasers for valuable considération without notice.' As to both classes of 
persons, the conveyance is a nullity till properly registered. Until then the 
property remains in the conveyor, as to his creditors, and may be proceeded 
àgainst as such by them. And creditors hâve this vantage ground, which sub- 
séquent purchasers cannot occupy,— that the former are not affected by actual 
notice of a prier conveyance. If unregistered, or not properly registered. It 
foUows, therefore, that the complainants are repelled, upon this ground, by 
precisely the same reason which repels them upon the other ground." 

In Lyle v. Longley, 6 Baxt. 286, a créditer of one William Lyle 
flled a bill in th.e chancery court, charging an indebtedness, and 
stating grounds for an attachment. TJnder that bill a tract of land 
was attached as the property ef the debtor, Lyle. It turned out 
that Lyle had sold the property theretofore, and executed a title 
bond, which had not been registered. It was insisted that a cred- 
itor attempting to reach an équitable right of his debtor is re- 
stricted to the equities of that debtor, and could obtain no higher 
right, and that the attachment must be subject to the équitable 
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rigMs of a ptircliaser of tL.e property, who had bougM and paid for 
the land. To this, McFarland, J., for the court, said: 

"A créditer seeking to reach an équitable rlght of hls debtor la restricted, of 
course, to thèse equltles, and can obtain no higher rlght; but under the regls- 
tration laws the sale by Lyle to Slmmerly was vold, as to Lyle's creditors, for 
■want of reglstratlon. The resuit of.this Is that Lyle's creditors could treat 
the land as Lyle's, as if there had been no such sale, and in a case of thls 
character a creditor can obtain a higher right than hls debtor -would hâve had. 
Even if Kochler & Co. had notice of the sale, whlch does not appear, they 
were not affected by It, although a subséquent purchaser would be. A creditor 
Is not affected by notice. Section 2075 of the Code; [Stanley t. Nelson] 4 
Humph. 484." 

To the same effect is tlie case of Coward v. Oulver, 12 Heisk. 540. 

Th.e question is one of Tennessee law, and involves tlie construc- 
tion of a Tennessee statute. The construction of tlie statutes of 
other States is of no conséquence. If the highest court of Ten- 
nessee has construed this statute, it is the duty of thls court to fol- 
low that construction. Under section 2890 of the Tennessee Code, 
every such conveyance, not duly registered, is null and void, as 
to creditors of the grantor, irresixective of actual notice. As to 
a creditor, exlsting or subséquent, the property remains the prop- 
erty of the grantor, and is subject to levy of exécution or attach- 
ment. The subséquent conveyance of the property by the vendee 
holding under sucb an unregistered deed does not aflect the cred- 
itors of the original grantor. As to them the property continues to 
be the property of their debtor, until his conveyance shall be duly 
registered. The "creditor" referred to in section 2890 is not alone 
one who is such by judgment. The lien of an attachment has the 
same effect, both at law and in equity, as judgment and exécution 
liens; and a creditor without judgment, who obtains an attachment 
and levies it upon the land of his debtor, claimed by another un- 
der an unregistered deed, secures thereby a lien, which he may ripen 
into a title by subséquent decree, or sale under exécution. This has 
been expressly so ruled by the Tennessee suprême court. Parker 
T. Freeman, 2 Tenn. CJh. 612-614; Lyle v. Longley, 6 Baxt. 286. There 
is no évidence whatever of any collusion, fraudulent or otherwise, 
between Folsom & St. John and the Magnatite Iron Company. 
It is true that the légal services which were rendered by the former 
to the latter were rendered after the conveyance to the East Ten- 
nessee Mining Company, and after knowledge thereof. That crédit 
was extended with any view of defeating the conveyances, or for 
any other fraudulent purpose, is not supported by any circumstance. 
The contention that the statute should be so construed as to make 
an unregistered deed null and void only as to creditors who be- 
oome such in ignorance of the unregistered deed would be to do 
violence to the plain meaning of the positive terms of the statute, 
and impose a construction upon that section not warranted by the 
long Une of Tennessee décisions which hâve held a creditor to be 
unaflEected by notice. The decree must be afiarmed, with costs. 
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NORTHERN TRUST CO. et al. v. COLUMBIA STRAW-PAPBR CO. et aL 
(Circuit Court, N. D. Illinois. July 7, 1896.) 

1. CoRPOBATB Stock— Unpaid Subsceiption. 

S., the owner of certain mills, transferred tliem to a Company In ex- 
change for its flrst mortgage bonds and substantlally ail Its stocJs, wltli- 
out any objection on tlie part of the stocliholders. Thereafter the bonds 
were sold by S. to other persons, who received stoeli from him as a bonus. 
Held, that such persons could not, on the pétition of other stocliholders, 
be chargea with any sum as being unpaid upon their stock. 

3. PoRBCLOsuBB— Pbodoction op Bonds. 

In a suit to foreclose a trust deed, the bonds need not be produced till a 
decree of foreclosure is rendered. 

Bill by the Northern Trust Company and another against the 
Columbia Straw-Paper Company and others. On exceptions by one 
Dickerman and others to the master's report. 

Bonds were issued by the Columbia Straw-Paper Company under a deed of 
trust made to the Northern Trust Company and another, and were delivered 
by the eompany, together with a large quantlty of its stoclî, to one Stein, in 
exchange for certain mill plants and cash. Stein sold the bonds at their par 
value, glvtQg part of the stock to the purchasers as a bonus. Thereafter 
foreclosure proceedings under the mortgage were instituted, and it was sought 
by certain stockholders to hâve certain of the bondholders charged with 
amounts alleged to be unpaid on the stock received by such bondholders as a 
bonus. 

Dupée, Judah, Willard & Wolf, for complainants. 
Herrick, Allen, Boyesen & Martin, for défendant Columbia Straw- 
Paper Co. 
John S. Coopèr and Otto Gresham, for remaining défendants. 

SHOWALTEE, Circuit Judge. In this case the défendant corpora- 
tion contracted with Stein, whereby, for certain specifled properties, 
which he caused to be transferred to that eompany, ail or nearly ail of 
the stock of that eompany was exchanged. Stein afterwards delivered, 
or caused to be delivered, it is said,a large portion of this stock to third 
parties. There was no express agreement by thèse parties to pay any- 
thing to the Columbia Straw-Paper Company in the way of a stock 
subscription. If the complaint of thèse défendants be well found- 
ed, it would sJmply mean either that the stock should be turned 
back to Stein or to the eompany for their beneflt, or treated as 
void. There is no basis in this case for any ruling that the holders 
of the stock referred to sustained the relation of debtor to the 
Columbia Straw-Paper Company for the price of that stock. This 
is not a case where a stock liability was incurred by certain per- 
sons, and afterwards gotten rid of in some way without payment. 
It might be possible to say in this case that certain of the persons 
to whom Stein delivered the stock were not entitled to it, as against 
the rights of other persons to whom he delivered other portions of 
stock, but there is no basis hère for declaring an indebtedness by 
thèse stockholders to the Columbia Straw-Paper Company. The 
Columbia Straw-Paper Company parted with its capital stock for 
what was agreed to be the value of that stock. The property which 
Stein contracted to give, and which he did give, or caused to be 
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given, to the Columbia Straw-Paper Oompany, was what that Com- 
pany agreed to accept for its stock. In that transaction the Colum- 
bia Straw-Paper Company was in no way wronged. It can hâve no 
action to recover on the theory that the stock has not been paid for, 
nor can any discontented stockholder assert siich a.right for the 
Columbia Straw-Paper Company as against any other stockholder. 
A quarrel between stockholders conceming the bénéficiai ownership 
of stock which has been paid for is one thing. A controversy be- 
tween a corporation and a stockholder who has not paid such cor- 
poration what is due from him for his stock, is another. The case 
might be différent hère if the rights of creditors were inrolved. I 
do not say that it would be, but under the décisions of some courts 
it might be. 

It is strongly urged hère that the properfy which the company 
got for its stock under the Stein contract was not a fair équiva- 
lent for the stock, estimating the latter at its par value. As the 
case has tumed out, and in the light of what happened, this position 
is doubtless correct; but when the contract was made, and in view 
of the enterprise then in contemplation, I am not prepared to say 
that the estimate put upon the property by thèse parties was so far 
out of the way. The important point, as the case arises hère, is 
this: Whatever may hâve been in fact the value of the property 
turned over to the oompany for its stock, the company agreed to 
take it for the stock. The persons interested were the stockhold- 
ers, and there was no dissent on the part of any pêrson concemed 
from what was then done. Neither any person then holding stock, 
nor any person who afterwards became a stockholder by assign- 
ment from one who then held stock, can now make complaint, on 
behalf of the corporation, as against the fairness of that transac- 
tion. This I take to be the settled law on that subject. 

Much has been said in the course of the argument about look- 
ing through forms, and going to the the substance of what was done. 
The corporation sold its stock for a priée which everybody inter- 
ested at that time agreed to, and no harm was done, or wrong com- 
mitted, either in law or morals. Apart from ail the forms adopted 
by thèse parties in transacting the business, what the whole thing 
amounts to is about this: The owners of the mills, we will say, 
wanted additional capital to carry on their business, and desired 
certain capitalists to join with them and become interested. Thèse 
capitalists did so, and fumished |1,000,000, upon the understand- 
ing that a certain managing agent should talce the légal ownership of 
the mills, and that the business should be continued and carried on, 
and that they should hâve, as against the mill owners, a lien for the 
repayment of that money upon the mills themselves. After a time 
the business failed. The persons who fumished the money simply 
insist upon an enforcement of the lien. The cash was advanced 
upon this understanding, and there is no offer by the mill owners 
to return it. I cannot see how a foreclosure of the mortgage could 
be prevented, on the state of facts hère. Even if the circumstances 
were such as to entitle the mill owners to repudiate the contract, 
a tender back of the money received by them as part payment for the 
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mills would be a necessary condition. As the case stands, I do net 
see how à foreclosure can be resisted, or how any set-off, as insisted 
on, is valid, or can be held good. 

It is alleged that tbe bonds were not produced before the mas- 
tei", and that this constitutes a fatal defect of proof. The produc- 
tion of thèse bonds was not necessary, as it seems to me, at thia 
stage of the proceeding. The bonds were issued, and |1,000,000 
was paid for them. The form of the bonds, and that they are out- 
standing and hâve not been paid, is known. Under the contract, 
thèse trustées are empowered, as it seems to me, to carry on this 
foreclosure proceeding, and hâve a decree of foreclosure, without 
the bonds being produoed in the flrst instance. Toler v. Eailway 
Oo., 67 Fed. 169, appears to be in point, and to indicate the correct 
practice. 

It is further alleged that the Flannigan judgment was obtained 
by collusion. It is not denied that the company owed Flannigan. 
It is not denied that the justice of the pea«e had jurisdiction, or 
that the judgment is valid, or that exécution issued, or that it was 
not paid. Assuming the bona fldes of the mortgage debt hère, the 
insolvency of the company, and its inability to meet its obligation, I 
see nothing illégal — no collusion, in the sensé of fraud — in the Flan- 
nigan judgment. The idea of collusion hère is urged in connection 
with. the other proposition, that thèse bondholders owed the com- 
pany an indebtedness greater than the mortgage debt f rom the com- 
pany to them; that it was inappropriate for them to seek to fore- 
close the mortgage, and fraudulent on the part of the company, as- 
suming such indebtedness to it from the bondholders, not to resist 
foreclosure. But when one reaches the conclusion that the com- 
pany was insolvent, that the indebtedness on the bonds was valid, 
a»d not subject to any offsets, and that a foreclosure was inévita- 
ble, the Flannigan judgment ceases to bave any f eature which would 
justify a court in saying that it was fraudulent and collusive in any 
evil sensé. I think the exceptions to the master's report should be 
overruled. 



TOWLE y. AMERICAN BUILDING & LOAN ASS'N.i 

(Circuit Court, N. D. HUnolS. June 8, 1896.) 

. BuaniNG AND LoAN Associations— Fdll- Paid Stock— Nbgotiablb Inbtbtt- 

MENTS. 

Holders of certlflcates of fuU-pald stock issued by a building and loan 
association,, calllng for payments of dividends at regular intervais, are 
not creditors of the association, as distinguished from Its other mem- 
bers, slnce such certlflcates do not constltute promises to pay uuder the 
law merchant 

. Same— Distribution in Casb op Insolvency. 

In case of Insolvency of the association, holders of such certlflcates 
flre only entitled, Itbe other merabers, to a share of the assets propor- 
tloned to the aniount they hâve paid in. 

1 Beported by Louis Bolsot, Jr., Esq., of the Chicago bar. 
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In Equity. On objections to pétitions in intervention. 

Suit by Marcus M. Towle against the American Building & Loan 
Association to wind up tlie association. A receiver liaving been 
appointed, pétitions in intervention were flled by parties lioiding 
certiflcates of full-paid stock. 

McMurdy & Job, Winslow & Carr, George S. Steere, Otis & 
Graves, and Clarence S. Brown, for petitioners. 
Lorin G. Collins, Jr., and Wm. Meade Pletcher, for receiver. 

GR08SCUP, District Judge (orally). Tlie American Building & 
Loan Association, whose affairs are in this court for administration 
under a receiversMp, is the ordinary building and loan association 
under the laws of Illinois. Under its plan of opération the mem- 
bers of the association pay into the common fund each month a 
certain stipulated amount, which fund is at intervais loaned to 
such as bid the highest premium for the privilèges of the loan. 
The life of the association is expected to be seven or eight years, 
at which time, ordinarily, the cumulations from premiums, fines, 
and interest will pay ont the full amount of outstanding stock upon 
v?hich no loans bave been made; the stock upon which loans bave 
been made being paid by a cancellation of the debt. The petition- 
ers hère, however, are not the ordinary members of the association. 
Thèse petitioners hold certiflcates issued to them by the associa- 
tion, some of which, on their face, purport to be fully paid up cap- 
ital stock, and others haJf-paid capital stock of the association. 
The idea indicated by the certiflcates is that their holders hâve al- 
ready paid into the common fund either the whole or the half of 
the shares issued to them. Thèse certiflcates obligate the asso- 
ciation to pay certain sums at intervais, either as dividends or in- 
terest, ont of the earnings of the association; the stipulated rate 
of dividend or interest being considerably larger than the légal 
rate of interest in the state of Illinois. It is urged that some of 
thèse certiflcates hâve gone into the hands of purohasers for value, 
who had at the time no knowledge of the association, except such 
as is contained on the face of the certiflcate. 

The contention of the petitioners is that thèse certiflcates are 
not, properly speaking, stock in the association, or merè évidences 
of debt by the association, but are promises to pay in the nature 
of commercial paper, and therefore subject to the beneflts of the 
law merohant. In this view of thèse certiflcates, it is urged that 
such as are in the hands of innocent holders constitute a preferen- 
tial obligation, and must be paid in full out of the funds of the 
association, before any division among other stockholders. 

I am clear in the opinion that thèse certiflcates do not constitute 
promises to pay under the law merchant. Each plainly shows on 
its face what it is, and is not calculated to deceive any one 
into the belief that it is simply aa obligation to pay. I very 
mueh doubt, too, if the association would hâve the lawful power 
to borrow money upon its simple promises to pay, and the takers 
of the certiflcates must know the lawful power of the association. 
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I am equally clear in the opinion that thèse certificates do not make 
their bolders -creditors of the company, as distinguish.ed from the 
other members of the association. The certificates purport to be 
for stock. They are in fact, if lawfnl at ail, simply paid-up cap- 
ital stock. The distinction between the relation of their holders 
to the Company and that of the other stockholders is simply that 
the ordinary stockholder pays in, during the period for which the 
association is supposed to run, his capital stock in periodical pay- 
ments, while thèse holders hâve paid in their stock either wholly 
or partly in advance. The ordinary stockholder's profit for his in- 
vestment dépends upon the time the association runs, while the 
holders of tiiese certificates hâve their profits in stipulated divi- 
dends as the time proceeds; but in both instances it is a case of 
profit upon money invested in the stock of the association, — the 
common fund which constitutes the capital stock of the associa- 
tion. They constitute, at best, therefore, simply a différent class 
of stockholders. 

But it is contended by the petitioners that, if they are to be re- 
garded as spécial stockholders, they hâve thèse superior rights over 
the ordinary stockholder, namely, a guaranty of a certain amount 
of the assets, and the right of withdrawal of their full investment 
at any time. This is doubtless true if the association were a sol- 
vent concern, and were being wound up according to the natural 
law upon which it was based. But this association is not solvent 
in the sensé that its opération for seven or eight years would bring 
about enough money to pay out the stock in full. This insolvency 
is due, in my judgment, to the criminal mismanagement of its oflfi- 
cers; but, were it the resuit of incapacity, honest mistake, or the 
unforeseeable effect of the late panie, the resuit would be the same. 
Thèse oflScers are alike the agents of ail the stockholders, to what- 
ever clasS they belong, and thèse unf ortunate results are alike a mis- 
fortune to ail thèse stockholders. The association, instead of go- 
ing forward to its natural and expected fulfillment, is, under the 
circumstances, prematurely dissolved, and ail that can be done is 
to pay back to each shaxeholder, out of the common fund, that pro- 
portion which in equity he is entitled to receive. Now, does an équi- 
table division require that the stockholders who hâve paid in the 
full amount of their stock in advance should be paid back the whole 
amount of such advance before the stockholders paying periodically 
receive anything? Olearly not, in a case where the association can- 
not pay out dollar for dollar. The effect of such a proceeding would 
be to visit the entire loss upon the ordinary stockholder. I was 
much impressed, however, at the argument, that, in analogy to the 
winding up of other corporations, the stockholder who had not 
paid up hia entire stock should be charged with the déficit as a 
debt in favor of the corporation, and upon this basis the division 
made. GDhis looked a good deaJ like equalizing the situation of the 
Bhareholders; but, on further reflection, I hâve thought differently. 
The analogy does not hold good between the ordinary corporation 
and thèse building and loan associations. In the ordinary corpo- 
ration, the stockholder who has paid 10, 20, or 50 per cent, on his 
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stock ia as much interested in the corporation and its assets as 
the shareholder who has paid 100 per cent., the only différence being 
that lie is a debtor to the corporation to the extent of the unpaid 
per cent. In case of a lai^e profit in the dissolution of such cor- 
porations, the stockholder who has paid but 10 per cent, would 
realize as large a dividend, subject, of course, to the payment of 
his subscription debt to tlie corporation, as the shareholder who 
had fully paid up his stock. But, in thèse building and loan asso- 
ciations no stockholder, by his subscription, becomes a debtor to 
the association. There is no agreement on his part that he will 
pay to the end of seven or eight years. He pays only as long as 
the association exists. The whole scheme of the association is that 
a number of persons join together to contribute their money to a 
common fund, so that such common fund may be loaned out under 
a common administration, and in that way realize a greater beneât 
to the contributing parties than separate loans would probably 
bring. The interest of each shareholder is simply what he has con- 
tributed to that common fund, and on dissolution and distribution 
each shareholder haa an interest pro tanto in such common fund. 
In the ordinary corporation the unpaid subscriptions to stock are 
a part of its assets. There is no unpaid subscription to the stock 
of a building and loan association. If the shareholder has paid 
periodically in accordance with the by-laws, his obligation has been 
fulfilled, and there is no remuant to swell the assets. The assets 
of the association, therefore, are simply the fund that can be real- 
ized, and ail that can equitably be done with it is to pay it back 
to the contributors dollar for dollar, or as nearly so as possible, 
according to the contributions. This is division of assets pure, 
simple, and équitable. To charge the ordinary stockholder with 
the portion he would supposedly pay during the balance of the term 
would be to create an asset that the law of the land and the plan 
of thèse associations has not contemplated. Jn this view I flnd 
myself sustained by the courts of Pennsylvania, by the text-book 
writers on building and loan associations, and by a very able opin- 
ion of Judge Tuley, bef ore whom the same question came in the state 
courts, and it meets my own sensé of the équitable distribution of 
this fund. I will therefore sustain the objections to the pétitions 
of thèse interveners, and leave the petitioners to présent their 
claims to the fund as any other stockholder can do. 



STIMSON LAND OO. v. HOLLISTER. 

(Circuit Court, D. Washington, N. T>. March 10, 1896.) 

1. Entbt of Public Lanb — Fbaudulent Canobllation. 

The action of the land départaient in canceling an entry Is not blnd- 
Ing, If based on testimony extorted by threats of crlminal prosecutlon, 
and promises of Immunlty In considération of testimony satlsfactory to 
the agent of the department. 
8. Sdspendbo Enïbies— Tkiai, in Land Office. 

Rev. St. §§ 2450, 2451, require that cases of suspended entries shall 
be tried according to the princlples of equlty, and under régulations to 
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be preserlbed by the secretary of the Interlor, the attorney gênerai, and 
the commissloner of the land office, and also that every snch adjudica- 
tion shall be approved by the secretary of the interlor and tbe attorney 
gênerai, acting as a boarà. 

Bill by the Stimson Land Company against John G. Hollister. 

Jenner, Legg & Williams, for complainant. 
George H. Williams, for défendant. 

HANFOED, District Judge. The pleadings and proofs in this 
case show that on July 5, 1884, George W. Smith made entry in the 
United States district land ofiBce at Olympia of the N. E. i of sec- 
tion 24, township 37 N., of range 4 E., containing 160 acres, un- 
der the act of congress appfoved June 3, 1878, entitled "An act for 
the sale of timber lands in the states of Califomia, Oregon, Nevada 
and in Washington Territory" (1 Supp. Eev. St., 2d Ed., 167), and 
paid therefor the sum of $400, besides fées amounting to $10, and 
there was issued by the receiver of said land ofiSce a certiflcate of 
said entry and payment. Afterwards, by mesne conveyances from 
said Smith, the said land was conveyed to the complainant, so far 
as the said entryman and his grantees were able to convay the title. 
In tke month of January, 1886, a spécial agent of the land depart- 
ment of the United States reported to the gênerai land office that 
the entry of said land by Smith, and also a number of other timber 
entries and pre-emption claims of land ib the same Ticinity, had 
"been made in the interest of the Muskegan Mill Company"; and 
on the 19th day of May, 1886, the commissioner of the gênerai land 
office, by a letter to the rester and receirer of the district land 
office, ordered that ail of said entries, including the entry of Smith, 
should be held for cancellation ; and subsequently, in proceedings 
before the register and receiver of the district land office, initiated 
and conducted by offlcers of the land department, testimony was 
taken as to the facts connected with the several entries so reported 
to haVe been made in the interest o,f the Muskegan Mill Company, 
and the character of the land, and other facts affecting the validity 
of said entries; and, as the resuit of said investigation, ail of said 
entries, including the entry of Smith, were, by the décision of the 
commissioner of the gênerai land office and the secretary of the in- 
terlor, canceled, and the money paid by Smith has been retained 
by the United States as though it were forfeited. Since the can- 
cellation of Smith's entry, the défendant has obtained a patent from 
the United States, conveying to him the title to the same land. 
The complainant claims now to be the true owner of said land, not- 
withstanding the action of the land department in canceling Smith's 
entry, and issuing the patent to the défendant; and the object of 
this suit is to obtain a decree declaring the complainant to be the 
owner of the land, and that the défendant holds the title as a trus- 
tée, and requiring him to convey said title to the complainant. In 
the bill of complaint, and argument made on behalf of the com- 
plainant, the charge is boldly made that the action of the land de- 
partment in cancelinff ail of the entries referred to was fraudulent, 
in this: that by threats and intimidation they prevailed upon the 
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several entrymen to appear as witnesses for tke government bef ore 
tte register and receiver of the land office, and, in giving their tes- 
timony, to give a false coloring to the facts, and also to refuse to 
answer questions propounded by the représentatives of purchasers 
of the lands, and that the décision was based upon testimony so 
given under duress. And it is proven by uneontradicted testimony 
that an agent of the gênerai land office read to the several entry- 
men, before their testimony was given, the following letter from the 
assistant commissioner of the gênerai land office: 

"Reter in roply to thls Initial: 'P.' 

"Department of the Interior, General Land Office. 

"Washington, D. C, May 19th, 18S6. 
"James M. Carson, Spécial Agent G. L. O., Olympia, W. T.— Sir: Under 
date pf Jany. 26 and 27, 1886, John G. Thompson, late spécial agent, reported 
the following pre-emption and tlmber-land cash entrles In township 27 N., 
range 4 B., as havlng been made In the Interest of the Muskegan MUl Com- 
pany, viz.: Tlmber, cash. No. 8,667, July 3, 1884, James D. Hannegan, W. 
2 of B. 2 Sec. 34. Witnesses, Charles M. Park and Magnin L. Martin; post- 
ofBce address, Whatcom, W. T. * • * Tlmber, cash. No. 8,677, July 5, 
1884, George W. Smith, N. B. 4 Sec. 24. Witnesses, Gustaf Hall and Edvart 
Smith, Whatcom, W. T. * * * Pre., cash, No. 8,684, July 7, 1884, Van 
W. Ohlpman, N. E. 4 Sec. 28. Witnesses, Charles M. Park and Thomas J. 
Lyon, Whatcom, W. T. ♦ » * Pre., cash, No. 8,833, Aug. 23, 1884, George 
0. Curtis, S. W. 4, Sec. 34. Witnesses, Michael Anderson and William 
Carley, 'W hatcom, W. T. * * * Pre., cash. No. 8,707, Charles M. Park, July 
12, 1884, E. 2 of E. 2 Sec. 34. Witnesses, Thomas J. Lyon and Van W. 
Chipman, Whatcom, W. T. ♦ * * By letter of thls date to the local otH- 
cers, said entries hâve been held for cancellation. One other entry in this 
lot, Mr. Thompson did not report npon, viz. tlmber, cash. No. 8,673, of Ed- 
vart Smith, for lots 3 & 4 & S. 2 N. W. 4 Sec. 3, T. 36 N., R. 4 B.; and on 
May 6th, inst., yoxi were directed to investigate and report upon the same 
as early as practlcable. As you are in possession of Mr. Thompson's papers, 
I présume you hâve the data upon which he based thèse reports. AU the 
lands Involved were transferred, on the same day— or shortly after — entry 
was made, to Stlmson and Park, who are members of, or agents for, the Mus- 
kegan MiU Company; and Orlando A. Thompson appears to hâve been In- 
strumental lu procurlng parties to make entries. You wlll at once confer 
with the district attomey, and lay ail the facts before him, for the purpose 
of havlng Stlmson, Park, and Thompson, and any other princlpals, prosecuted 
for corsplracy and subornation of perjury, and the entrymen should be 
prosecnted for perjury. Any of the entrymen who wlll testify for the gov- 
ernment should not be prosecuted. If any further Investigation la deemed 
necessary by the district attomey, you wlll follow his suggestions. 

"RespectfuUy, S. M. Stookslager, Asst. Commissioner." 

By means of this letter, and by threats of criminal prosecutîons 
and promises of immunity as therein suggested, the a^ent of the 
land department to whom the letter was addressed indueed Chip- 
man, Curtis, and Park, and others named in said letter, to appear 
at the district land office, and give testimony under his guidance, 
and in some instances they refused to answer questions propounded 
upon cross-examination which were objected to by said agent. 

The testimony upon which the case bas been submitted does not 
show speciflcally that évidence impeaching the Smith entry was 
obtained in the manner above indlcated, nor that there was any 
évidence to justify cancellation of said entry; but it does show 
that other eutries involved in the same hearing, which were in fact 



944 76 FEDERAL REPORTER. 

lawful, were canceled, and that ail the entries and pre-emption 
claims referred to in the letter of the assistant commissioner of 
May 19, 1886, met the same fate; and the inference is fairly de- 
ducible that the décision as to each of the entries involved was af- 
fected by testimony shown to hare been extorted by threats of 
criminal prosecutions, -and promises of immunity in considération 
of testimony satisfactory to the agent. And it is further shown by 
the uncontradicted évidence that the taliing of testimony before 
the register and receiver of the land office was continued during a 
period of about six weeks, and that during that period indictments 
were obtained in the district court of the Second judicial district 
of Washington Territory, holding terms at Tacoma, against Or- 
lando A. Thompson for perjury, and against Thomas D. Stimson, 
Hugh Park, and Orlando A. Thompson for uniawfully conspjring 
together to defraud the United States, which indictments were 
founded in part upon the testimony of persons who had been threat- 
ened with prosecution in the above letter from the assistant com- 
missioner of the gênerai land oflace, and who were, preyious to tes- 
tifyihg before the grand jury, informed of the contents of said let- 
ter by the same agent of the gênerai land office. A demurrer to 
the indictment for perjury was sustained by the court, and the con- 
spiracy case was dismissed on motion of the United States attor- 
ney, in compliance with a letter from the attorney gênerai of the 
United States, dated March 8, 1889, reciting that the secretary of 
the interior "states that he sees no reason for the maintenance of 
criminal proceedings against Stimson and Park." 

The testimony and the record in this case fails to disclose any 
foundation whatever for the original attack upon the validity of 
the several entries referred to, on the ground that the same were 
made in the interest of the Muskegan Mill Cîompany. The complain- 
ant does not deraign title through that firm or coi^poration, and 
there is no ground for an inference that the complainant or its 
grantors were at any time cpnnected with said company. What- 
ever may hâve been the motive of the offlcers and agents of the 
land department, the methods resorted to for the purpose of obtain- 
ifLg the évidence upon which they assumed to cancel the entries and 
conflscate the money paid by the several entrymen were unlawful, 
and the same constituted actual and légal fraud, sufflcient to vitiate 
the entire transaction. The décisions of the land department as 
to. questions of fact affecting rights claimed under the public land 
laws are not necessarily conclusive. In ail the numerous cases 
which hâve been adjudged, the principle is recognized that déci- 
sions obtained by fraud, or based upon perjury, are not to be held 
by the courts to bind the parties against whom such attempts to 
defraùd may hâve been made. U. S. v. Minor, 114 U. S. 233-244, 
5 Sup. et. 836. The defendant's claim to the land was not initiated. 
by an application to contest Smith's ehtry, but had its inception 
after the consùinmation of the proceedings to cancel said entry. 
The case in the land department must therefore be regarded as one 
to détermine questions affecting a suspended entry, of the character 
contemplatedby section 2450, Éev, St., which reads as follows: 
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"The eommlssioner of the gênerai land ofllce Is authorized to décide upon 
princlples of equity and justice, as recognized In courts of equity, and In ac- 
cordance with régulations to be settled by the secretary of the inteiior, the 
attomey gênerai, and the commissioner, conjointly, consistently with such 
princlples, ail cases of suspended entrles of public lands and of suspended pré- 
emption land-claims, and to adjudge in what cases patents shall issue upon 
the same." 

Such cases are not left by the law to be finally deteraiined by 
the land department under the gênerai provisions of the statute, 
giving to the secretary of the interior and the commissioner of the 
gênerai land ofiflce control of the administration of the public land 
business, and vesting those ofiQcers with the powers of a spécial 
tribunal to détermine disputed questions of fact. On the contrary, 
the law requires cases of suspended entries to be tried according to 
the principles of equity, and under definite rules of procédure to be 
prescribed, and constitutes a différent spécial tribunal investe('. with 
power to adjudicate in such cases. Section 2451, Hev. St., reads 
as foUows: 

"Bvery such adjudication shall be approTed by the secretary of the interior 
and the attomey gênerai, actlng as a board; and shall operate only to divest 
the United States of the title of the lands embraeed thereby, without préjudice 
to the rights of confllcting claimants." 

The case of Pierce v. Frace, 157 U. S. 372-386, 15 Sup. Ct. 635, 
cited and relied upon by counsel for the défendant, appears from 
the statement of facts in the report to hâve been contested between 
rival claimants in the land ofSce, and in that respect diflers from 
the case at bar, which différence perhaps accounts for the failure 
of the suprême court to notice sections 2450, 2451, in its décision, 
wherein the authorities and the statutes relating to the organiza- 
tion and power of the gênerai land office are referred to, and re- 
viewed at considérable length. Whether that is so or not, the sec- 
tions above quoted are upon the statute book; and no décision has 
been called to my attention which seems to afford any ground for 
denylng the force thereof, nor the applicability thereof to the facts 
of this case. The argument of the défendant on this point seems 
to be conflned to a mère assertion that because no preceding case 
has been cited in which effect has been given to this law, and be- 
cause the courts hâve many times decided that the secretary of 
the interior and the commissioner of the gênerai land office hâve 
the power to cancel entries of public land allowed by the local 
land officers, therefore this court should ignore sections 2450, 2451, 
in this case. I am not impressed with the soundness of this argu- 
ment, although it must be admitted that the failure of the courts 
hitherto to notice sections 2450, 2451, except in the one case of 
Poley V. Harrison, 15 How. 433, does seem strange. As the déci- 
sion against the validity of Smith's entry has not been approved 
by the secretary of the interior and the attorney gênerai, acting as 
a board, it cannot be regarded as a lawful décision, nor effective 
to deprive Smith and his vendees of the right to hâve a patent for 
the land. as provided by the statute under which the entry was 
made. : The complainant, to obtain relief as prayed in the bill, 
must show a good right, affirmatively, derived lawfully from one 
v.75F.no.lO— 60 
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who hâd acquired a complète, vested right to the land in accord- 
ance with the provisions Of the law under which his entry and pur- 
chase f rom the govemment was made. Mill Co. v. Brown, 54 Fed. 
987, 59 Fed. 35. The necessary facts hâve been established in this 
case by the averments of the bill not contre verted by the answer, 
and by évidence fully sustaining the allégations which the answer 
does put in issue. The answer does not state, aiid the évidence 
does not show, any facts to impeach the validity of the entry, ex- 
cept the irregular and unauthorized proceedings of the land depart- 
ment. Ihold, therefore, that the receiver's certiflcate issued to 
Smith is sufflcient évidence of a perfect and vested right to the 
land, and the plaintiff is entitled to the relief prayed for. Let there 
be a decree accordingly. 

HAWLBY et al. v. DILLHR. 

(Circuit Court, D. Washington, N. D. August 6, 1896.) 

Public Lands— Bona Fidb Porchasbr. 

Where land bas been regularly entered under Aet June 3, 1878, pro- 
vldlng for the sale of lands chlefly valuable for tlmber and stone, It Is 
not subject to forfelture in the hands of a bona flde purehaser. 

Jenner & Legg, for plaintiffs. 
F. A. Grifflth, for défendant. 

HANFORD, District Judge. The land which is the subject of 
controversy in this suit was entered under the act of June 3, 1878 
(Supp. Rev. St. U. S. [2d Ed.] 167), providing for the sale of lands 
chiefly valuable for timber and stone, and the complainants pur- 
chascd the same several years after the entry had been allowed at 
the local land ofiQce. By an order of the commissioner of the gênerai 
land ofQce, the entry was suspended; and after the taking of proofs 
and the usual hearings the entry was, by an order of the secretary 
of the interior, eanceled, and a patent for the same land has been 
issued to the défendant. The opinion of the secretary of the in- 
terior shows that the original entry was deemed fraudulent, and on 
that grouûd solely it was eanceled, and that no considération what- 
ever was given to the rights of the complainants as bona flde pur- 
chasers. It is my opinion that, where land has been regularly en- 
tered under the act above referred to, it is not subject to forfeiture 
after it has been conveyed to a bona flde purehaser. Lewis v. Shaw, 
70 Fed. 289t294. It is also my opinion that the évidence clearly 
shows that the complainants are "bona flde purchasers," within the 
meaning of that phrase in the act of congress above referred to. I 
also hold that the case in the land department, after the entry had 
been suspended, should hâve been adjudicated by the board compos- 
ed of the attomey gênerai, the secretary of the interior, and the com- 
missioner of the gênerai land office, as provided by sections 2450 and 
2451, Bev. St., and that the secretary of the interior, without a dé- 
termination of the board, could not lawfully cancel the entry. Land 
Co. V. HoUister, 75 Fed. 941. Decree for complainants, as prayed 
for. 
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DEXTER et al. v. UNION PAC. RY. CO. et al. 

(Circuit Court, D. Nebraska. September 21, 189Q.) 

Railhoad Receivers— Salaries of Emplotes— Changes of Train Service. 
An order made by the court, adopting a sehedule of wages to be paid 
by the receivers, is not violated by the receivers, in respect to employés 
receiving monthly wages, by varying the train service to meet changing 
conditions of traffic, though such change requires somewhat longer hours 
of service and more miles of service; It appearing that the total service 
requlred is not unreasonable in Itself, or by comparlson with the service 
on other Unes. 

E. E. Clark, for complainants. 
W. E. Kelly, for défendants. 

SANBORN, Circuit Judge. In November, 1895, E. E. Clark and 
others requested that a hearing be had before this court upon a 
complaint made by them in a letter to one of the judges of the court 
that the receivers in this and other cases had violated the order of 
the circuit court made on April 5, 1894, in the case of Ames v. 
Railway Co., 62 Fed. 7, which directed them to put and continue 
in force in that case a certain sehedule of wages upon the Unes of 
the Union Pacific Railway Company. The complaint was not that 
the rate of wages of any of the employés had been reduced or 
changed by the receivers, but that certain changes had been made 
in the train service upon the railroad, whereby the conductors upon 
certain lines of railroad were required to render more* hours of 
service, and to travel a larger number of miles, than they were serv- 
ing and traveling when the order of the court was made. The court 
ordered the letter of complaint to stand as an intervening pétition, 
and referred it to the spécial master to hear, and report his flndings 
of fact and conclusions of law. On June 12, 1896, he reported at 
length the facts he found, concluded that the complaint was not 
well founded, and recommended its dismissal. 

Three exceptions hâve been flled to this report. The first is to 
the conclusions of the master that the order of April 5, 1894, in the 
Ames Case has not been disregarded by the receivers. A careful 
considération of ail the testimony before the master has led my 
mind to the same conclusion. The primary question under consid- 
ération in the Ames cause was the amount of the salaries and com- 
pensation that should be paid to the employés of the Union Pacific 
Railway System. After a careful considération and discussion of 
that question in the opinion, the court directed a certain sehedule 
of wages to be adopted by the receivers. They adopted it, and hâve 
since paid the wages. The évidence before the master disclosed 
the fact that the earnings of this railway System from passenger 
business decreased at least 30 per cent, between 1892, when that 
sehedule of wages was originally adopted, and 1895, when this hear- 
ing was had. It was not the intention of the court, in adopting 
the sehedule of wages referred to, to prohibit the receivers from 
making changes in the train service, or from exercising their dis- 
crétion in thp opération of the railroad. They were appointed to 
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relieve the court from the personal direction and supervision of its 
opération, and it was their duty to so diminish or increase, to 
so vary and change, tlie movement of the trains upon thèse rail- 
roads, that their opération should at ail times be as economical, 
as useful, and as just to ail who are interested in the great trust 
committed to them as they could possibly make it. When the earn- 
ings of the road from passenger business had decreased more than 
30 per cent., they made some changes in the opération of the trains 
upon various branches of the System, and discharged some train 
crews. The gênerai resuit of thèse changes was that the service 
required of the train men on the runs of which complaint was made 
averaged about 500 miles more per month, and the hours of average 
daily service were slightly increased; but I think thèse changes 
were fuUy justified by the facts disclosed in the testimony, that they 
constitutéd no violation of the order of April 5, 1894, and that they 
did not require of the conductors any unjust, unreasonable, or ex- 
cessive service. The spécial master says, upon this subject: 

"In my judgment, the receivers bave done nothing that mlght not be done 
within the rules and scheduleâ invoked by the complainants. As hâs been 
noted, thèse conductors are ail receiving monthly salaries, whlch are not In 
any case less than the amount stated in the schedule for the division upon 
whlch they work. The elalm Is that they are performlng more than the 
schedule requlrenients of work, and, In partlcular, that they are required to, 
and do, operate their trains an Increased number of miles each month. The 
schedule of pay submltted wlth the pétition provides two methods of fixiiig 
wages of conductors,— one method belng that of a given monthly salary, and 
the other lieing a given amount for each mile of service. The terms of the 
schedule, thus flxlng a monthly salary In one case, and a mlleage compensation 
In the other, ma,ke' it clear that the pay of the monthly men is not based upon 
the mlleage made by them, just as It is Clear that the mlleage men are not 
entitled to recelve monthly pay regardless of their mlleage. The conditions 
of service under the schedule In 1893 concluslvely show that the monthly 
wages were not based upon mlleage. It appears that for an average of 
4,020 miles the same compensation was pald as for 5,922 miles. It also appears 
that a conductor runnlng between Ogden and Preston averaged In 1893 a 
monthly mlleage of 5,460, while a conductor runnlng between Ogden and 
Pocatello averaged only 4,020, and yet thèse conductors operated in the same 
district, and on the same rails, for more than half of the run between Ogden 
and Preston, and they received the same monthly salary. From the unl- 
formlty of pay In èertain districts, without regard to hours or mlleage, the 
inference is very strong that the pay bas been flxed at what bas been con- 
sldered a reasonable compensation for a month's work in the locallty where 
the work was to be performed. This schedule does not speclfy the number 
of runs or the mlleage to be made by the monthly men. It does provide that 
they shall recelve extra compensation, at regular rates, for service performed 
on lay-over days, and for delayed tlme after two hours. It does Indicate that 
the runs shall be arranged upon a fair and équitable basis. The conditions 
of service In 1893 and slnce indicate that monthly compensation bas never 
borne a close relation to elther mlleage or hours of service. It appears that 
at a certain time certain service was performed, and that at certain tImes 
changes bave been made in the amount and character of this work. It Is a 
common expérience, and has been the expérience of thèse receivers, that 
changes in the handllng of passenger trains must be made. New conditions 
arise, and must bé met. It has happened that, as changes were made, the 
runs of some passenger conductors were afiCected, and some crews were no 
longer need^d. It cannot be claimed that when a train was taken oflC of a 
division, the whole number of crews should be retained to handle the remain- 
ing trains. Xf not ail, then how many? It is conceded by complainants that 
the schedule iid not operate to prevent any and every change in the opération 
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of trains by the reeeivers. Common sensé and common fairness suggest that 
when a reasonable compensation is paid for a month's -work, a fair and 
reasonable month's worls sLould be performed. I do not flnd anything in the 
sehedule or in tbe order of court in conflict witb thls rule as applied to tbis 
pétition. The facts in regard to the service are sutficiently stated, and I am 
forced to the conclusion, from thèse facts, that the conductors on wbose ac- 
count the complaint is made are not required to perform any more than a 
fair and reasonable amount of worls as montbly employés, nor any more work 
than it was contemplated that they migbt be called upon to perform under 
this sehedule. A single illustration is sufficient: The complaint most insisted 
upon is the présent opération of traîna between Pocatello and Huntington. 
There were on thls run four trains and seven erews. Two trains were taken 
off and also three crews. Afterwards the fourth crew was taken off. It 
was not shown that seven crews were necessary to operate the four trains, 
but, assuming that they were, it would be apparent that four crews would be 
more than was needed for two trains. If the work was llghter, as the évi- 
dence shows it was, it might be that three crews would be a more fair allot- 
ment than four crews. As the facts are, it does not appear that this run is 
at ail burdensome. By cholee, the men double the run with only one hour and 
50 minutes rest, and then avall themselves of 49 hours rest." 

I concur in the conclusion of the master and the reasons upon 
which he bases this conclusion, so well expressed in the above 
quotation. 

The second exception is to the fact that the master does not, 
in his report, refer to the fact that the conductors on the divisions 
of the Union Pacific System inyolved in this controversy are re- 
quired to perform much more service than is required of con- 
ductors on Connecting and competing lines. No doubt the com- 
pensation received by employés upon competing lines, rendering 
similar service, may well be considered by the court in determining 
the service that ought to be required of the employés of this System. 
I hâve carefully read ail the testimony presented to the master 
upon this subject, and am still unable to persuade myself that the 
receivers hâve required either unreasonable, unjust, or excessive 
service of any of the complainants in this case. 

The third and the only other exception to the report of the master 
is to his statement that the complaint most insisted upon is the 
présent opération of the trains between Pocatello and Huntington. 
It is, however, not material upon which complaint the most reliance 
is placed, if no one of them is well founded. 

The exceptions must be overruled. 
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(Circuit Court, D. Oregon. July 21, 1896.) 

No. 2,154. 

Baxlroad Receivers— Payment of .Judomeiît. 

A pétition for payaient, by the receivers of a rallroad System, of a 
Judgment agalnst one of the subsidiary companles in préférence to an 
antécédent mortgage, wlll not be allowed by a court other than that 
which appointed the receivers, It not appearing that any funds hâve 
corne into the hands of tho receivers from the opération of the sub- 
sidiary Une. 
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Alfred S. Bennett, for petitioner. 

J. N. Dolph, Zera Snow, and J. N. Davis, for complainaiit, receiv- 
ers, and défendants. 

GrUiBEET, Circuit Judge. Tlie petitioner, Frank Tracy, interven- 
ing in this cause, applies for an order requiring tlie receivers to pay 
a judgment which was rendered in his favor in this court, based upon 
the négligence of the Oregon Short Line & Utah Northern Railway 
Company, occurring prior to the. time when that road went into the 
hands of receivers. Upon the argument, counsel for petitioner 
seelis to distinguish the pétition in this case from that of L. W. 
Watts in Fanners' Loan & Trust Co. v. Northern Pac. R. Co. (recently 
denied by this court) 74 Fed. 431, upon the ground that in this case 
it appears that there are funds in the hands of the receivers, arising 
out of the opération of tke railroad prier to the time when receivers 
were appointed, and that such funds are applicable to the payment 
of claims such as the petitioner's, rather than to the payment of the 
mortgage liens which existed at the time of the négligent act out of 
which his claim arose. Without attempting to pass upon the ques- 
tion whether or net such funds would be applicable to the payment of 
a claim of this nature, it is sufficient for the disposition of this péti- 
tion upon the demurrers which are interposed to refer to the fact 
that it does not appear from the pétition, nor does it appear from the 
papers or reports of receivers on file in this cause, that any funds 
hâve come into the hands of the receivers from the opération of the 
Oregon Short Line & Utah. Northern Eailway Company, the judg- 
ment debtor in this case. The pétition shows only that upon the 
appointment of receivers of the Union Pacific System, including the 
Oregon Short Line & Utah Noi^ern Bailway Company, there were 
in the hands of the offlcers and agents of said last-named corporation 
large sums of money, much in excess of the amount necessary to pay 
the petitioner's claim and ail claims of a similar character, and aU 
oth.er operating expenses which were due and unpaid. There is no 
allégation that this money went into the hands of the présent re- 
ceivers. The pétition, it is true, contains the further allégation that 
the receivers of the Union Pacific System received from the business 
of the Oregon Short Line & Utah Northern Railway Company, under 
their opération, an amount necessary to pay ail the operating ex- 
penses of said road, including the petitioner's claim, and ail otber 
claims of a similar character; but if it were conceded that this court 
would hâve the right to take the earnings of the road under the first 
receivership, and before the commencement of the suit to foreclose 
the Dillon mortgage, and apply the same to claims of the character 
of that which is hère presented, it is impossible, under any of the 
averments of the pétition, to say that there are funds which may 
properly be thus diverted. The Union Pacific System, so operated 
by said receivers, consisted of other Unes in addition to those of the 
judgment debtor in this case. Under such receivership, the Oregon 
Short Line & Utah Northern Railway was not operated as a separate 
or distinct line. This is not the court in which said receivers were 
first appointed, and it is not the court which has jurisdiction of their 
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final account. Under ail the allégations of the pétition, it does not 
appear that the petitioner's claim can be adjusted by this court, or 
by any court other than tliat which must pass upon and adjust the 
final account of the receivers. The demurrer must therefore be sus- 
tained 



MUTUAL LIFE INS. CO. OF NEW YORK v. DOHERTY. 
(Circuit Court, W. D. Pennsylvanla. August 28, 1896.) 

MOBTOAGBS— MrSNOMEK IN TiTLB DbBB— SCBSBQDENT CrEDITOES. 

A duly-recorded mortgage by George S. Doherty of land conreyed to Wm, 
by recorded deed, under the name George Doherty, binds the land, as 
agalDst subséquent judgment creditors, though thelr judgments are ob- 
tained agalnst George Doherty. 

This was a suit by scire facias upon a mortgage, and was brought 
by the Mutual Life Insurance Company of New York against George 
S. Doherty. The case was heard upon exceptions to the marshal's 
return distributing the proceeds of the sale. 

James W. Collins, for plaintiff. 

Alex. Gilflllan and J. H. Beal, for exceptants. 

AOHESON, Circuit Judge. On the 7th day of October, 1893, the 
défendant, George S. Doherty, executed and delivered to the plain- 
tiff, the Mutual Life Insurance Company of New York, his mortgage 
upon a lot of land situate in AUegheny city, AUegheny county, Pa., 
to secure a debt of |10,000. The mortgage is in the defendant's 
proper name, George S. Doherty, and is so signed and acknowl- 
edged. It was recorded in the recorder's office of AUegheny county 
on the 15th day of October, 1895. On May 21, 1896, suit by scire 
facias upon this mortgage was brought in this court, and on June 
8, 1896, a judgment therein for the sum of $10,878 was entered in. 
favor of the plaintifE. A writ of levari facias was issued upon the 
judgment, and by virtue thereof the marshal sold the mortgaged. 
premises. In and by his spécial return the marshal appropriated 
out of the proceeds of sale to the plaintiff in the writ, the Mutual 
Life Insurance Company, the amount of the judgment on the mort- 
gage, and interest. William Eogers and Thomas J. Rogers, each 
a subséquent judgment creditor of the défendant, hâve filed excep- 
tions, to the marshal's return, the grounds of the exceptions being 
stated thus: 

"The marshal should not hâve dlstrlbuted any portion of sald fund to the 
plaintiff, because the plaintiff had no lien on said land by virtue of its sald 
mortgage, and especially it had no lien upon said land as against the judg- 
ments of the exceptants; sald mortgage being made and executed by George 
S. Doherty, and so recorded, while the légal title to the land described therein, 
and levied on under such exécution, was at the time in George Doherty, as 
appears by the records of the recorder's office of AUegheny county, in Deed 
Book, vol. 825, p. 597; the judgments of said exceptants being against George 
Doherty, in whose name the légal title stood." 

It will be perceived that this exception raises no question of Per- 
sonal identity. It is not asserted that George S. Doherty and 
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George Doherty are différent pefsons, nor is it alleged that the 
défendant'» true name is not George S. Doherty. Having signed 
and acknowledged his mortgage in the name George S. Doherty, 
the presumption is that that is the mortgagor's real name. That 
presumption has not been rebutted. On the contrary, the proofs 
support the presumption. In disposing of the case, then, it is to 
be assumed that the défendant executed the mortgage in his true 
name. The défendant derived title to said land by a deed to him 
from Maggie Me. McKee, dated November 28, 1892, and recorded on 
April 20, 1893. In that deed the grantee, the défendant, is named 
George Doherty, without any middle initial letter. On May 7, 1896, 
each of tlfe exceptants — William and Thomas J. Rogers — entered 
judgment d. s. b. in the court of common pleas No. 1 of Allegheny 
county, against the défendant; he being named George S. Doherty; 
the instruments upon which those judgments were entered being 
signed, "George S. Doherty." On May 23, 1896, each of the ex- 
ceptants entered a second judgment d. s. b. in the same court of 
common pleas against the défendant, — he being there named 
George Doherty, — for the same debt for which his prior judgment 
of May 7th was entered; the instruments upon which thèse latter 
judgments were entered being signed, "George Doherty." 

The exceptants claim that as against their second judgments, of 
May 23, 1896, the plainttff had no lien by virtue of its mortgage, 
because the recorded deed under which the défendant took title 
conveyed the land to him in the name of George Doherty. To this 
proposition I am unable to assent. I hâve examined the author- 
ities upon which the exceptants rely, and do not flnd that they sus- 
tain their position. In none of the cases cited was the state of facts 
such as exista in this case. Hère the admitted owner of land exe- 
cuted in his true name a mortgage, which was duly put on record 
within a few days after its date. Undoubtedly, as between the par- 
ties thereto, the instrument operated to transmit to the mortgagee 
the légal title to the land, Act Mav 27, 1715 (Purd. Dig. p. 651, pi. 
131); Brobst v. Brock, 10 Wall. 519, 529. Having recorded the 
mortgage within the prescribed time, the mortgagee complied fully 
with the réquisition of the statute. Why, then, was it not an ef- 
fectuai security as against subséquent judgment creditors of the 
mortgagor? In signing the instrume»t, was the mortgagor bound 
to omit the initial letter of his middle name, because of such omis- 
sion in the recorded deed under which he had acquired title? Is 
the security pf the mortgagee to be stricken down because the own- 
er of the land executed the mortgage in his real name? That, in- 
deed, would be a surprising resuit. It is difîicult to see how sub- 
séquent judgment creditors could be injured by what was done hère. 
At any rate, there is no évidence whatever to show that either of 
thèse exceptants was misled or was in anywise injured thereby. 
The case, then, is this : The mortgagee is prior in time, and has 
the légal right, and the exceptants hâve shown no équitable ground 
for postponing the lien of the mortgage. 

Hère I might rest the case. There is, however, another fact which 
ought to be mentioned. In the direct mortgage index the entry of 
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the name of the mortgagor is "George S. Doherty or George Doherty." 
This is certainly conclusive against the exceptants, if the entry is 
valid. Presumably, it was the act of the recorder, and was contempo- 
raneous with the recording of the mortgage. I see nothing on the 
face of the entry to discrédit it, and it has not been otherwise im- 
peached. Now, the mortgage recites the McKee deed to the mortga- 
gor as the source of his title, referring to the place of record of the 
deed by volume and page. Thus, the mprtgage connects itself with 
the deed, and there is force in the argument that the recorder was 
warranted in indexing the mortgage as he did. But I do not put 
my décision upon this entry. The merits of the case, I think, are 
with the mortgage créditer, upon the grounds flrst above indicated. 
And now, August 28, 1896, the exceptions of William and Thomas 
J. Rogers to the marshal's schedule of distribution are overruled, 
and said distribution is confirmed; and it is ordered, adjudged, and 
decreed that the fund appropriated to the plaintifif be paid to it, 
unless an appeal from this order should be taken within ten days. 



CENTRAL VEKMONT E. CO. v. RUGGLES et al 

(Circuit Court of Appeals, Flrst Circuit. August 19, 1896.) 

No. 174. 

Review o» Appeal— Palse Issue— Acquiesobncb. 

In an action for the burning of grain in defendant's elevator there 
was presented to the jury, without objection, the Issue of "reasonable 
care In sèlectlng and keeping compétent and reasonably careful agents 
to take charge of the building and machlnery," and the jury were told 
that "the défendant would not be llable, provlded it fumishied reason- 
ably careful watchmen and other reasonable protection"; and the de- 
fendant excepted to "the submission of the question whether the de- 
fendant employed a number of suitable watchmen," not because that ques- 
tion failed to présent the true légal issue, but because "there was no 
évidence" justifying its submission. Held, that the issue of the gênerai 
competency of defendant's watchmen, though a false issue, was pre- 
sented with defendant's acquiescence, so that the réception of évidence 
thereunder wa« not cause for reversai, although the évidence would not 
hâve been admissible, if the case had been trled on Its proper légal Issues. 
Négligence op VVarehoosbman—Fike— Evidence. 

In an action for the burning of grain in defendant's elevator there was 
évidence of lack of such attention on the part of defendant's watchman 
as' might hâve enabled him to check the flre if he had been vigilant, and 
one wltness testified that the bearings at the foot of the lofting-leg, 
where the lire was claimed to liave orlginated, were hot ail the preced- 
Ing day; that he smelled burning oll that day; and that the dust had ac- 
cumulated around the foot of the loftlng leg, and had not been cleaned 
away for several days. Défendant failed to explain the origln of the 
flre, suggesting that it was incendiary, but ofiferlng no évidence to that 
efCeet. Held, that the question of defendant's négligence was for the 
jury. 
Evidence — Origin of Fire. 

On an issue charging the origin of a fire In an elevator to négligence, 
évidence that three years before, through the Inattention of the persons 
having charge of oiling the machlnery, the pipes through which the oil 
passed became choked with dust, is inadmissible; but its admission in the 
case at bar affords no ground for a new trial because the objections to it 
were not definitely stated in the court below. 
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In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Chas. A. Prouty, for plàintifl in error. 

Robert M. Morse and Wm. M. Eichardson, for défendants in error. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge, 

PUTNAM, Circuit Judgâ This action was for the value of cer- 
tain grain belonging to the plaintiffs below, now the défendants in 
error, which was consumed by are in and with an elevator of the de- 
fendant below, now the plaintiff in err»r, situated at Ogdensburg. 
The only count relied on at the trial was one charging liability as 
warehouseman. This is styled a count in tort, but it really allèges 
a breach of contract. It does not point out the particulars of the 
breach, and allèges négligence only in gênerai terms. In any ^iew, 
the law is sp well settled as to the degree of care imposed on the de- 
fendant below, and the burden of proof resting on the plaintiffs be- 
low, that it need not be stated. 

The alleged errors 1 and 2 will be considered later. Those num- 
bered 3 and 4, in connection with 5, relate to certain évidence tending 
to show that the watchman employed by the défendant below was of 
intemperate habits. The objections to the évidence, as stated, were 
in part remoteness in the matter of time, and in part "incompetency 
of testimony," to repeat the expression which was used by counsel 
at the time of objecting. The bill of exceptions states that one 
ground of négligence claimed at the trial by the plaintiffs below was 
the unsuitableness of the watchman, and that the évidence now un- 
der discussion was oflered as bearing on this issue. But the ques- 
tion was not the gênerai incompetency of the watchman, or his gên- 
erai habits. That issue might hâve been one step in a séries of is- 
sues, if the action had been by an employé against his employer for 
negligently retaining an incompétent co-employé. The only ques- 
tion in this case was whether the watchman did his duty on the 
night of the flre. He might hâve been the most incompétent watch- 
man, and hâve doue it, and he might hâve been the most compétent 
watchman and hâve failed to do it; so that, if the case had stood 
on the law, the évidence was inadmissible. The only way in which 
such évidence properly comes in was stated by Judge Taft, in his 
opmion in behalf of the circuit court of appeals for the Sixth circuit 
in Railroad Co. v. Henthorne, 19 C. C. A, 627, 73 Fed. 634, 637, in the 
following language: 

"The défendant complalns of the action of the court below in permitting 
évidence of the gênerai réputation of Harrison for dninkenness, and consé- 
quent incompetency as an engineer. It should be premised that this was ac- 
companied by évidence that Harrison's drunken condition was the cause of 
the accident, and by further évidence that Harrison was in the habit of get- 
ting drunli. It was entirely compétent to show Harrison's gênerai réputation 
for the purpose of showing that the défendant was négligent in retaining him 
In its employ." 

Thus, even in the case of an employé charging that a co-employé 
was unsuitable, the court indicated that évidence of the character 
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of that at bar must be accompanied by proof that the co-employé 
was in a drunken condition at tlie time of the accident, and that his 
condition was the cause of the accident. But we must take notice 
of the fact that one issue presented to the jury in the case at bar 
was that of "reasonable care in selecting and keeping compétent and 
reasonably careful agents to take charge of the building and ma- 
chinery." The court said to the jury that, if the iire was the resuit 
of incendiarism, "the défendant would not be liable, provided it fur- 
uished reasonably careful watchmen and other reasonable protec- 
tion." Puttinsr îhe whole record together, it seems plain that one 
issue submitted was that laised by the plaintiffs beloiv when they 
olïered this évidence, namely, the gênerai competency of the watch- 
man. 

Referring again to the form of the objections to the admission 
of this testimony, as stated in the record, it illustrâtes the propriety 
of the rule in the fédéral courts to the effect that parties desiring to 
réserve exceptions in connection with such objections should state 
speciflcally and clearly the grounds thereof . In this case, if the de- 
fendant below had so stated its objections as to hâve brought to 
the attention of the court the proper issue, this évidence would clear- 
ly hâve appeared incompétent, and would probably hâve been ruled 
ont. Apparently the défendant below acquiesced in the présenta- 
tion of the issues to the jury as they were in fact presented, because, 
as we hâve seen, no spécifie objection was taken on that score. More- 
over, the défendant below excepted to "the submission of the ques- 
tion whether the défendant employed a number of suitable watch- 
men," not because that question failed to présent the true légal issue, 
but, as expressly stated in the bill of exceptions, "for the reason that 
there was no évidence in the case which justified the submission of 
that issue to the jury." It is true that, by the requests for instruc- 
tions, the court was asked to charge the jury that they could not 
find the défendant below liable for négligence "on account of any 
alleged incompetency of the watchman, in that there was no évidence 
that the fire was caused by any act or failure to act on the part of 
the watchman"; but this, inasmuch as there was évidence of such 
failure to act, so far from shutting ont évidence touching gênerai in- 
competency, invited it. The évidence objected to was clearly ad- 
missible in that aspect. It is not for us to frame the issues to be 
tried in the court below. The parties there may ordinarily frame 
them as they see fit; and, if both parties consent, either expressly 
or tacitly, to the case being tried on a false issue, évidence appro- 
priate thereto cannot be rejected by us because the question thus 
tried was outside of the law. 

The alleged error 7 relates to a single request for instructions 
which contains seven différent subject-matters, some of them clearly 
bad. It is neediess to say that, on well-settled raies of practice, no 
such request requires any attention from us, unless, perhaps, in some 
exceptional cases, where there are clear and substantial errors. 

The alleged error 9 is treated on the brief of the plaintiff in error 
with entire disregard of paragraph 2 of our rule 24, and therefore 
in such way as would require us to look through the whole record 



956 76 FEDERAL BBPORTEa 

for tlie purpcMse of searching ont the subject-matter afflecting its va- 
lidity. This, of course, the court will refuse to do. 
The alleged error 6 is assigned in the following language: 

"In overrullng the defendant's motion for a verdict, upon the ground ttiat 
there was no évidence of neglect for the juiy." 

This relates to a request as follows: 

"At the close of the testimony the défendant moved the court to direct a 
verdict in its favor, for the reason that there v?as no évidence of négligence 
upon the part of the défendant upon which the jury could flnd a verdict 
for the plaintifCs." 

This is altogether too broad, because there was évidence of neg- 
lect, — if net with référence to causing the fire, yet of lack of such at- 
tention on the part of the watchman as might hâve enabled him to 
hâve checked it at its origin if he had been vigilant. Moreover, one 
witness testifled that the bearings at the foot of the lofting-leg, 
where it was claimed the flre originated, were hot ail the day pre- 
ceding the flre, that he smelled burning oil that day, and that the 
dust had accumulated around the foot of the lofting-leg, and had 
not been cleaned away for several days. The plaintiff in error 
failed to explain the origin of the fire. It suggested that it was 
through incendiarism, but it offered no évidence tending to sustain 
that proposition. It was unable or unwilling to suggest any theory 
of its own. We think, therefore, the jury were entitled, under ail 
the circumstances, to solve the question, and that the court was right 
in not taking it from them. 

We now come back to the alleged errors 1 and 2, relating to the 
admission of évidence that the bearings at the foot of the lofting- 
leg had, on préviens occasions, become heated, and had on one oc- 
casion ignited dust at that point. The first relates to O'Connor's 
testimony that he had known of the hot bearings setting fire to the 
dust about them, with a further statement by him that "it might 
hâve been a month before the flre." That évidence of this character 
may be admissible under some circumstances was settled in Eailway 
Co. V. Richardson, 91 U. S. 454, and was explained by us in Railroad 
Co. V. Soper, 8 C. G. A. 341, 59 Fed. 879. Therefore, clearly, in order 
to base an exception to the admission of this évidence, the well-set- 
tled practice with référence thereto should hâve been complied with. 
The question having been put, the following appears: "Objection. 
Question allowed. Exception." Then the question was answered. 
It is useless for us to keep repeating in our opinions that objections 
taken in this way are of no value, except under extraordinary circum- 
stances. Therefore we dismiss from further considération the tes- 
timony of O'Connor. 

With référence to the testimony of Linton, covered by the second 
alleged error, the défendant below, at the close of ail the évidence, 
moved to strike it ont, thus meeting a suggestion made by us with 
référence to the proper method of practice in Eailroad Oo. v. Soper, 
already referred to, at page 889, 59 Fed., and at page 352, 8 0. C. A, 
The question which raises this alleged error was flrst put, and not 
answered, and, after some discussion between the counsel and the 
court, was again put under the following circumstances: 
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"Q. Then, If you understand the question, will you state whether or not, 
with the machinery running, there is a tendency of the bearing at the foot 
of the lofting leg to become heatedV A. Yes, sir. Q. And what Is the 
cause of that? A. Of course, I suppose the velocity wlth which it is run, 
and I suppose want of oU and attention. The Court: Dld I understand you 
to say inattention? A. With Inattention this beco'mes stopped up. It re- 
quires fréquent attention. The Court: Stopped with what? A. Dust. Q. 
What do you mean by thlsî A. Where the oU went on. Q. The pipes? A. 
The pipes. Q. The pipes got stopped with dust? A. Yes. Mr. Prouty: I 
asii to hâve hls answers in regard to inattention and the pipes gettlng stop- 
ped up stricken out. Mr. Morse: I simply want to show that, in the opéra- 
tion of this elevator, It was a common thing for those bearlngs to become 
heated, and that that condition of things continued durlng Mr. Linton's tlme 
and after. It bears on the question of notice to this défendant of the con- 
dition of things in the elevator. It Is not, of course, conclusive proof of the 
condition at the time of the lire, but it shows the tendency. The Court: 1 
think It Is compétent for the plaintlfE to show that in the ordlnary course of 
business the défendants were aware of that tendency. It Is quite remote, 
but I think It may hâve a tendency to show how the fire occurred. It may 
hâve a tendency to show if the same conditions and the same gênerai course 
of business existed in 1890. Mr. Prouty: l take exception to the ruling not 
to strike out those answers. The défendant moved to strike out the foregoing 
answers of the wltness Linton, and excepted to the refusai of the court to 
comply with sald motion, as appears in the foregoing extract from the record." 

This involved two subject-matters. The flrst related merely to 
the tendency of the bearings to become heated and the inflammable 
character of the dust. As to thèse particulars, we said in Railroad 
Ce. V. Soper, at page 890, 59 Fed., and at page 353, 8 C. 0. A., as fol- 
io ws: 

"The faet that the tendency to get heated and the inflammable character 
of the dust were explained by witnesses, even If the jury mlght hâve as- 
sumed a part thereof as true without proof, cannot préjudice elther party." 

It is difiScult to see how any évidence of this character could préju- 
dice or benefit either party. The whole was a matter of common 
knowledge, and, therefore, presumably it could not préjudice, and the 
plaintiff in error bas not pointed out to us how it could in any way 
hâve operated to its injury. Commingled with this, however, there 
came in another fact, which was of a substantially différent char- 
acter from anything covered by Railroad Co. v. Soper, and Railway 
Co. T. Richardson. This was that, at the time with référence to 
which the witness was testifying,— about three years before the flre, 
— the bearings were oiled through pipes, and that, through inatten- 
tion, those pipes sometimes became stopped with dust, so that, there- 
fore, the oil would not reach the bearings without the pipes first 
being cleared. This, however, was brought into the case intidental- 
ly, and did not originate from the questions put by the counsel for 
the plaintiffs below, but from those put by the court. Those put 
by the plaintiffs related simply to the tendency of the bearings at 
the foot of the lofting-leg to become heated. As to that, the witness 
merely stated that there was such tendency, but he did not state 
that they did so become as a matter of fact. Being asked the causes 
of this tendency, he assigned two théories, namely, velocity and want 
of oil and attention. He did not, however, in answer to questions 
put by the plaintiffs' counsel, state as a fact that there was any want 
of oil and attention. So far he had only repeated wha^ was of corn- 
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mon knowledge. Then came the first question by the court, "Did I 
understand you to say inattention?" The witness answered: "With 
inattention this becomes stopped up. It requires fréquent atten- 
tion." He did not, however, say tliat it did not receive attention; 
and to tliis point he said nothing prejudicial to the défendant below, 
or which counsel might not hâve argued, or the jury hâve assumed, 
without évidence. The court, however, put the matter further; 
"Stopped with what? A. Dust." This did not change the aspect 
of the testimony. Then came the following questions and answers : 
"Q. What do you mean by this? A. Where the oil went on. Q. 
The pipes? A, The pipés. Q. The pipes got stopped up with dust? 
A. Yes." Hère first came any évidence that, at the time of which 
the witness spoke, the bearings did in fact become heated because 
the pipes, through which only the oil could reach the bearings, were 
allowed to become stopped with dust, The record does not state 
by whom thèse last three questions were asked, whether by the court 
or by the counsel for the plaintifEs below. We assume the latter. 
Thereupon the counsel for the défendant below moved that thèse 
three answers be stricken ont, but he failed to state his reason there- 
for, and failed, therefore, to lay the foundation for exceptions ac- 
cording to the gênerai rules touching such matters. Then follow 
the observations of the counsel and the court, and the exceptions, 
already set ont. Again, at the close of the testimony, the following 
appears : 

"At the close of tlae testimony the défendant moved to strike eut that por- 
tion of the testimony of the aforesald witness, Aaron Llnton, in regard to the 
heating of the bearings, and the tendency of the bearings to become heated, 
the accumulation of dust, and the tendency of dust to accumulate in the 
élevator in question." 

There can be no reasonable doubt that, if the distinction we point 
ont had been properly brought to the attention of the court, the 
court would hâve ruled that évidence that, three years before the 
flre, through inattention of the persons having charge of oiling the 
machinery, the pipes had become stopped with dust, was inadmissi- 
ble; and, if it came in inadvertently, as it appears to hâve done, 
would hâve stricken it out. The distinction was plainly pointed ont 
by us in Railroad Oo. v. Soper, at page 890, 59 Fed., and at page 353, 
8 C. C. A., where it is said as follows: 

"Those portions of the évidence of Linton and Jenklns which were objected 
to relate entlrely to the tendency of things, inanimate objects, belng In this 
case the machinery. The plaintiff in error has argued as though they re- 
lated to fhe pecullar habits of certain specifled human beings. The dis- 
tinction is a broad one; and, if it is kept In mind, the évidence was clearly 
admissible, for the purpose, not of showing that the employés of the de- 
fendant below were négligent, but of showing facts, some of which the jury 
might perhaps hâve assumed without évidence, namely, that it is the tend- 
ency of certain parts of rapidly running machinery to get heated, and of 
dust in mllls where grain is ground, or stored, to be of a hlghly inflammable 
character." 

The whole record touching the objections to this évidence is ex- 
tremely confused, and fails to show properly the spécifie grounds on 
which the défendant below objected to it. But it is enough that 
the case fails to show that the distinction to which we refer between 
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the évidence of the first class and that of the second class was 
brought to the attention of the court. It was not made by the de- 
fendant below when it moved to strike out at the close of the case, 
according to the citation we hâve already made. Moreover, it was 
not brought to our attention at the argument of the case, the propo- 
sition then of the plaintiff in error with référence to Linton's testi- 
mony being merely as follows: 

"If the testlmony was admissible at ail, it was merély to show that fire 
might hâve originated IQ thls manner at that point. Of Itself it would not 
show that It did so originate, and it could only be pertinent in connection 
with testimony tending to show Its origin there. The défendant claims 
that there was no such évidence, and that, therefore, this testimony was 
irrelevant, and should hâve been stricken out." 

But we find, as already stated, that there was such évidence; and 
this proposition is so far from touching on the distinction which we 
hâve pointed out between the two différent classes of proof that it 
applies, and was made expressly to apply, in solido, to ail those por- 
tions of the testimony of Linton and O'Connor to which objections 
were taken. It seems, therefore, that the only proposition of law 
which could hâve required the élimination of any of this testimony 
was not brought to the attention of the court below by the objections 
and exceptions; and therefore this alleged error cannot receive con- 
sidération. 

The remaining alleged errors bave not been brought to our atten- 
tion in such way as to require investigation by us. On the whole, 
there seems to be nothing in the assignment of errors which would 
justify us in reversing the judgment of the circuit court. The judg- 
ment of the circuit court is afflrmed, with the costs of this court for 
the défendants in error. 



RIVINUS V. LANGFORD, 

LANGFORD v. RIVINUS. 

(Circuit Court of Appeals, Second Circuit July 29, 1896.) 

1. CONVEBSION DP JuDGMENT— DAMAGES. 

The fact that at the tlme of a conversion of a Judgment the Judgment 
debtors were insolvent does not necessarlly limit the recovery to nominal 
damages, If thereafter such debtors became solvent. 
8. Samb— Evidence. 

In an action by one agalnst his partner for wrongfully satisfylng a 
Judgment standing In the name of the flrm, but in reaUty belonging to the 
plaintiff, who had refused to satisfy it, évidence that one or more of the 
Judgment défendants, though insolvent at the date of the satisfaction, 
became solvent a short tlme thereafter, is admissible to show what was 
the value of the Judgment to plaintiff at the time of its satisfaction. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Action by David C. P. Rivinus against Thomas H. Langford for 
the conversion of a judgment. There was a judgment for plain- 
tiff, and both plaintiff and défendant bring error. 

Kussell Duane and Morse & GrifiSn, for plaintiff. 
Hamilton Odell, for défendant. 
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Before WAI^LAOE and SHIPMAN, Circuit Judges, and TOWN- 
SEND, District Judge. 

TOWNSEND, District Judge. Thèse are two wrîts of error, — 
one by the défendant to review a judgment for the plaintiff, ren- 
dered upon a verdict of tlie jury; and tlie otlier by the plaintiff to 
review certain rulings of the court directing the jury to bring in 
no verdict for the plaintiff, on account of certain expenses of the 
trial. Counsel for the plaintiff having stated that, in the event of 
an aiHrmance of the judgment, he would not press his claims, de- 
fendant's writ of error only has been considered. 

The plaintiff herein, David 0. P. Rivinus, and the défendant, 
Thomas H. Langford, were fonnerly partners, doing business un- 
der the flrm name of Rivinus & Langford. On December 81, 1884, 
the partnership was dissolved, and it was then mutuaJly agreed 
tiiat the assets thereof should be owned and controlled solely by 
Rivinus. After said dissolution, a judgment for |2,936.29 was ob- 
tained in favor of said partners against Henry W. Kane, William 
J. McCaffrey, George W. Kane, and Abraham Kane, co-partners, 
doing business under the flrm name and style of the New York 
State Olothing Company. Défendant, Langford, without authority 
from plaintiff, accepted |357.15 in payment of said judgment, and 
exeouted a satisfaction pièce. Afterwards the |357.15 was paid by 
défendant to plaintiff, under a stipulation that it should not affect 
plaintifPs right to sue for the balance. Défendant has admitted 
his want of authority to exécute said satisfaction pièce, and the 
only question for the jury in said action was as to the measure 
of damages for the conversion. The défendant claimed that as the 
judgment debtors were insolvent, and the judgment unoollectible 
at the time when it was satisfled, only nominal damages. could be 
recovered. The court overruled this contention, and admitted évi- 
dence of the flnancial status and business prosperity of said judg- 
ment debtors, from November 1, 1891, up to that time, showing 
that, shortly after the exécution of said satisfaction pièce, one or 
more of the judsrment debtors were solvent and able to pay said 
claim in fuU, and that the flnancial standing of said debtors had 
continued good up to the time of the trial of the action. Plaintiff 
also testifled that one of the judgment debtors called on him in 
the month of October, 1891, and asked him whether he would ac- 
cept 16| per cent., then 25 per cent., and then 33^ per cent., in 
satisfaction of said judgment, and what sum he would accept, and 
that he refused to accept either of said sums, or any sum less than 
the principal and interest. The court also denied a motion to di- 
rect a verdict for the plaintiff for nominal damages, and charged 
the jury that the measure of damages was the value of the judg- 
ment to the plaintiff at the date of the conversion, and that, in de- 
termining what said value was, they might consider ail the évi- 
dence in the case; that, at the date of the conversion, the judgment 
debtors were insolvent, and that, at a subséquent time prier to the 
trial, they were solvent, and able to pay said judgment; that nei- 
ther of thèse circumstances was absolutely controlling, but that, 
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from the whole évidence, tiiey were to détermine what the judgment 
was actually worth to the plaintiff at tlie time of the conversion. 
The défendant excepted to said rulings and refusai to direct a ver- 
dict, and to said charge. 

The défendant daims that évidence of the solvency of the i>ar- 
ties at a period subséquent to said conversion was inadmissible for 
the purpose of determining the damage. But this évidence was 
not admitted to show the value of said note at such subséquent 
period. The jury were distinctly instructed on this point as fol- 
lows: 

"The défendant in this case is liable for the différence between what he 
paid, with the Interest, and the amount that this judgment was actually worth 
to the plaintiff on October 19, 1891. You wlll détermine what it was worth 
by determining from the évidence in this case a'hat money would hâve been 
pald for that judgment if this défendant had not interfered and taken $357.15." 

We are unable to perceive any error in the admission of said 
évidence, or in the charge. The single question at issue was the 
Talue of the judgment to the plaintiff at the date of its conversion. 
The plaintiff insisted upon his right to hold the judgment antil he 
eould obtain full satisfaction. He was entitled to show the sub- 
séquent solvency of the partners, as bearing upon the question of 
actual value, and as tending to show what the judgment was worth 
to him. Such facts furnish the best, if not the only, satisfactory 
évidence of the most remunerative use for which the judgment was 
adapted. Sedg. Dam. § 252. The gênerai rule of damages in cases 
of conversion, in the absence of spécial circumstances, is the value 
of the property at the time of the conversion, with interest there- 
on. Ormsby v. Mining Co., .56 N. Y. 623; Mechanics' & Traders' 
Bank v. Farmers' & Mechanics' Bank, 60 IS^ Y. 52; Cattle Co. v. 
Mann, 130 U. S. 79, 9 Sup. Œ 458. Where the value of the prop- 
erty is fluctuating, the value may be fixed at the time the owner is 
deprived of his property, or within a reasonable time thereafter 
for repladng it. Baker v. Drake, 53 N. Y. 211, 66 N. Y. 518; Wehle 
V. Haviland, 69 N. Y. 448; Wright v. Bank. 110 N. Y. 237, 18 N. 
E. 79; Barnes v. Brown, 130 N. Y. 372, 29 N. E. 760; Galigher v. 
Jones, 129 U. S. 193, 9 Sup. Ct. 335. The market value at the time 
of conversion is ordinarily a satisfactorily accurate means of esti- 
mating plaintiff's loss. The underlying principle applicable to ail 
cases is that stated in Baker v. Drake, supra, as follows: 

"An amount sufflcient to indemnify the party injured for the loss which is a 
natural, reasonable, and approximate resuit of the wrongful act complained 
of, and which a proper degree of prudence on the part of the plaintiff would 
not hâve averted, is the measure of damages which jurors are usually in- 
structed to award except in ca.ses where punitive damages are allowable." 

In the case of the conversion of a chattel, where the market value 
fails to furnish the true measure of damages, the plaintifE may 
show, by any appropriate évidence, the actual injury from the losa 
of the possession of the chattel ; and évidence of the value of such 
property prior or subséquent to the conversion is admissible to 
prove actual value at the time of conversion. Suydam v. Jenkins, 
3 Sandf. 614; Parmenter v. Fitzpatrick, 135 IST. Y. 190, 31 N. E. 
1032; Sturges v. Keith, 57 Bl. 451; Peek v. Derry, 37 Ch. Div, 541. 
v.75F.tMi. 10—61 
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In support of his contention, défendant cites King v. Ham, 6 
Allen, 298, and Keljftgg v, Tompson, , J42 Mass. 76, 6 N. E. 860. In 
King V. Ham the maker of a note becaine insolvent upward of two 
years after the conversion, and while the note was still in the hands 
of the défendant. In Kellogg v. Tompson the note was converted 
bef ore maturity, and défendant oflered to show the flnancial condi- 
tion of: the maker at maturity, several months after conversion. 
The évidence of subséquent insolvency was in each case held to be 
inadmissible. In each of thèse cases the maker was apparently 
solvent at the time of the conversion, and plaintifE might presum- 
ably hâve sold the note for its face value. Under such circumstan- 
ces, the court properly sp applied the rule as to indemnify the plain- 
tifif against loss. In cases of doubt as to what disposai plaintiff 
would hâve made of the note, thé doubt should be resolved against 
the wrongdoer, and in favor of the injured party. 

The judgment is afflrmed. 



AETNA LIFE INS. CO. V. CITY OF BURRTON. 
(Circuit Court, D. Kansas, Thlrd Division. September 15, 1896.) 

No. 407. 

1. Municipal Bonds— Validitt— Aid to Railsoads — Citibs and Townships. 
The Kansas statute of 1871 (chapter 60), providing for the organization 
and government of citles of the thlrd class, déclares, In section 4, that ail 
citles subject to the act "shall be and remaln a part of the eorporate 11m- 
Its of the municipal townships lu whlch the same Is sltuated for ail town- 
shlp purposes of electlng Justices of the peace, constables, for the purpose 
of building bridges, and subscrlbdng stock in ald of constructlng rallroads." 
Beld, that under thls section, when a townshlp came to act upon the sub- 
ject of subscrlblng stock In ald of rallroads, the people and terrltory of a 
clty of the thlrd class sltuated thereln were to be consldered as Included 
In the townshlp, but that sald section, when consldered with other parts 
of the statute, did not deprtve the city Its^f of power to subscribe Inde- 
pendently, under the authorlty given to ail lncori)orated clties by Act 
1876, c. 107, § 1. 

8. Samb. 

The Kansas act of 1887 (chapter 183) amended section 1 of the act of 
1876, whlch authorlzed Incorporated citles to subscribe In aid of rallroads, 
providing that the total county, townshlp, and municipal subscrlptlons 
did not exceed $4,000 per mile of road constructed in the county, by re- 
ducing the amount to |2,000 per mile, with a proviso that the amendment 
should not aflect accrued rlghts or any ald voted or élection pendlng prior 
thereto. Seld, that where a subscription had been voted, and the railroad 
Company was engaged In constructlng the road pursuant to the terms 
thereof prior to the amending act, the limitation to $2,000 per mile did not 
apply. 

8. SAMK— OVBRISSUBS. 

Where township and city subscrlptions in ald of a railroad exceeded the 
total amount allowed by law per mile of road, but the clty bonds were 
flrst Iseued and dellvered, hdd, that their valldlty was not affected by the 
overlssue subsequently made by the issuance and dellvery of the township 
bonds. 

This was an action at law by the Aetna Life Insurance Company 
against the city of Burrton, la the county of Harvey, Kan., to recover 
upon interest coupons attached to railroad aid bonds. 
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Eossington, Smitli & Dallas, for plaintifE. 

J. W. Rose and Peters & Nicholson, for défendant. 

FOSTER, District Judge. TMs action is brouglit to recover upon 
interest coupons attached to bonds issued by the défendant corpora- 
tion to aid in the construction of the Kansas Midland Railway, by 
virtue and under authorlty of chapter 107 of the act of the législature 
of 1876, entitled "An act to enable counties, townships and cities to 
aid in the construction of railroads, and to repéal section 8 of chapter 
39 of the Laws of 1874." The total issue of bonds was $14,000, bear- 
ing date December 1, 1887, were to run 30 years, and bore interest 
at the rate of 6 per cent, per aanum, payable semiannually. The 
défendant corporation is, and was at the time of the issuance of the 
bonds, a city of the third class. The défendant makes défense to 
this action on several grounds, and, flrst, that the city of Burrton, 
under the provisions of section 4 of chapter 60 of the act of 1871, is 
a part of the municipal township of Burrton for the purpose of sub- 
scribing stock in aid of constructing railroads, and cannot issue 
bonds as a city; that the city of Burrton never had a population of 
1,000 inhabitants, nor an assessed value of real and personal property 
of 1100,000, and hence has never become a separate township for 
any purpose under the provisions of paragraph 925 of the General 
Statutes of 1889. As a further défense, the défendant avers that 
the total assessed value of ail property, real and personal, in Burrton 
township, including the city of Burrton, for the year 1886, was 
$326,961.42, and that the law only authorized the issue by townships 
of bonds in aid of railroads to the amount of $15,000, and 5 per cent, 
additional of the assessed value of the township. It further avers 
that the municipal township of Burrton, prior to the issuing of the 
bonds in controversy, had issued $26,000 of its bonds in aid of the 
said railway company, that being the fuU amount which it was au- 
thorized by law to issue. As a further défense, it is averred that the 
total mileage of the main line of the Kansas Midland Railway in 
Harvey county was 13.18 miles, and, including side tracks and 
switches 15.1 miles; that, prior to the issuance of thèse bonds, 
Lake township, in said county, had issued $20,000 of its bonds to 
said railway company, in addition to the $26,000 issued by the town- 
ship of Burrton; and that the act of the législature of 1887 (chap- 
ter 183), which was in force at the time the bonds were issued, limit- 
ed the total issue of bonds for county, township, and city in aid of 
any railroad to $2,000 for each and every mile constnicted in the 
county, and therefore the said bonds in controversy were in violation 
of said act, an overissue, illégal, and void. In reply to the last 
défense, the plaintifl avers that the limit of $2,000 per mile does not 
apply, because thèse bonds were voted in 1886, and the law at that 
time permitted the issue of $4,000 per mile, and the law of 1887 con- 
tained provisos saving ail rights acquired under the former act. 

The flrst question to be considered is the intent and meaning of sec- 
tion 4 of chapter 60 of the act of 1871, providing for the organization 
and govemment of cities of the third class. It reads as f oUows : 

"Sec. 4. Municipal corporations regulated and governed by thls act shall 
te and remain a part of the corporate limits of the municipal townships lii 
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which the same te sltuated for ail township purposes of electing justices of 
the peace, constables, for the purpose of building bridges, and subseribing 
stock in aid of constructlng railroads. AU electiona for justices of the peace 
and constables, and for Issuing township bonds for building bridges and rail- 
roads, shall be held at such place as shall be prescribed for holding the town- 
ship élections." 

It will be obserTed that the city is not made a part of the municipal 
township for ail purposes, but for ail township purposes of electing 
justices of the peace, constables, building bridges, and subseribing 
stock in aid of railroads. The efîect of this section was to make the 
city of Burrton a part of the municipal township of Burrton for 
issuing township bonds in aid of railroads. So, when the municipal 
township of Burrton came to act on that subject, as a township, the 
people and territory of the city of Burrton were to be considered as in- 
cluded in; the township. The act of 1870 (chapter 90) had provided 
for townships issuing bonds in aid of railroads. An élection should 
be called by the county commissioners on the pétition of 50 qualiâed 
voters, etc.; and section 5 required three-fifths of the electors voting 
to favor the subscription in order to carry the proposition. Section 
4, before cited, does not, when considered with other provisions of the 
law, eithey expressly or by implication deprive the city of the right 
to issue its bonds as a city in aid of railroads. Section 63 of the same 
act provides as follows: 

"Sec. 63. The; council shall take ail needful steps to protect the Interests 
of the city, présent or prospective, In any railroad le^ding from or toward the 
same; but they shall not take or subscrlbe any stock in any railroad, unless 
at least two-thlrds of the electors of such city voting at a légal élection vote 
In favor thereof." 

Without holding this section suflflcient authority for the city to 
hâve issued its bonds, at least it indicates the législative intent. It 
required a différent proportion of electors of the city (two-thirds) to 
vote for the subscription than was required by section 5 of the act 
of 1870 for township subscriptions. 

Section 1 of the act of 1876 (chapter 107), under which thèse bonds 
were issued, provides that: 

"• ♦ » Whenever two-fifths of the résident tax payers of any Incor- 
porated city shall pétition the mayor and council of such city to submit to 
the qualified voters of such • * * city a proposition to subscribe for the 
capital stock of, or to loan the crédit of such * ♦ * city to any railroad 
Company constructlng or proposlng to construct a railroad through or Into 
such * » • city, * * * the mayor and council for such city shall cause 
an élection to be held to détermine whether such subscription or loan shall 
be made. * * * And în no case shall the total amount of county, town- 
ship and city aid to any railroad company exceed four thousand dollars per 
mile for each mile of railroad constructed in said county." 

This section confers the authority to aid the construction of rail- 
roads on any incorporated city. It is gênerai, and later than the act 
of 1871. Section 5 requires two-thirds of the quaJifled electors voting, 
to favor the subscription, in order to carry it. 

Passing to the question of the overisaue: It appears from the 
agreed statement of facts that the élection for voting on the subscrip- 
tion and bonds was duly held on the 12th day of August, 1886 ; that 
107 electors voted for the subscription, and 8 against it; that on Au- 
gust 13th the vote was duly canvassed by the mayor and council, and 
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declared carried; and that they made an order that "the clerk of said 
city of Burrton duly subscribe to the capital stock of said railway Com- 
pany in tte sum of |14,000, and authorized the mayor and city clerk, 
after the railway company had complied with the terms and condi- 
tions of said subscription, and upou its demand, to issus the said 
bonds of the said city of Burrton, and deliver the same to the said 
company." It further appears from the agreed facts that said bonds 
were to be made in the sum of |500 each, payable in 30 years from the 
date of issue, bearing 6 per cent, interest, payable semiannually, both 
principal and interest, at the fiscal agency of the state of Kansas, in 
the city of New York ; such bonds to be delivered to the said Kansas 
Midland Railway Company after it shall bave constructed a railroad 
of standard gauge into said city on or before December 31, 1887, with 
a suitable dépôt for freight and passengers, and a telegraph station 
therein, within three-quarters of a mile of the then dépôt of the Atchi- 
son, Topeka & Santa Fé Railroad Company, in the city of Burrton, 
Harvey county, Kan. It is further admitted that the said Kansas 
Midland Railway Company was to hâve its cars running upon said 
railroad track from Wichita, Kan., to the city of Burrton, on or before 
December 31, 1887. It is further admitted that the railroad com- 
pany complied with ail conditions aforesaid, and had its cars running 
to the city of Burrton, from the city of Wichita, on or before the said 
time mentioned in said pétition, and that the said railway company 
made proof of said compliance with the terms and conditions hereinbe- 
fore referred to, and asked and received from the city 28 bonds, for 
which a receipt was issued by said Kansas Midland Railway Com- 
pany, which receipt is in words and figures as follows, to wit: 

"Burrton, Kansas, December 22, 1887. 
"Received of the mayor and councll of the city of Burrton, Kansas, twenty- 
eight bonds of said city, aggregating $14,000, made to the Kansas Midland 
Ballway Company, and heretofore voted in aid of the constructiorf of said 
railroad. The Kansas Midland Railway Company, 

"By O. H. Bentley, Its Secretary and Attoruey. 
"The St. Louis & San Francisco Railroad Company, 

"By Colin R. Wlse, Its Résident Engineer and Agent." 

It is further agreed that the stock was subscribed and the bonds 
delivered to the railway company on the 22d day of December, 1887, 
and the said bonds were duly registered according to law in the office 
of the auditor of state on the 31st day of December, 1887, as shown by 
the certificate of the auditor of state on each of said bonds. It is 
further agreed that on the 30th day of December, 1887, Burrton town- 
ship executed and delivered bonds to said railway company in the 
sum of 126,000, and that Lake township, in said county, executed and 
delivered bonds to said company in the sum of |20,000; that ail of 
said bonds bear date December 1, 1887, and were duly registered in 
the office of the auditor of state on the Slst day of December, 1887. 

The f ollowing preamble and resolution is a part of the records of the 
city of Burrton: 

"The following preamble and resolution was passed at a meeting of the city 
council of the city of Burrton, held in the city of Burrton, December 22, 1887: 
Whereas, the city of Burrton has heretofore voted bonds In the sum of $14,- 
000 to ald in the construction of the Kansas Midland Railway Company; 
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and whereas, said rallway company lias completed its line of railway tlirough 
Harvey county, Kansas, wlth a dépôt and telegraph station at tlie clty of 
Burrton, Kansas, in accordance with the terms of sald proposition; and 
whereas, the mayor and councilmen of said city bave passed over the com- 
pleted line of said railway In said Harvey county; and whereas, said com- 
pany has fully complied with ail the terms and conditions of its proposition 
to said City, and now has trains running upon its line of railway: Therefore, 
be it resolved, that the mayor of the city of Burrton, and the city clerk 
of said city, are hereby authorized to sign,' exécute, and dellver to the Kansas 
Midland Railway Company, Its successors and assigna, the bonds of said city 
In the sum of $14,000, as heretofore voted tO the Kansas Midland Eailway 
Company." 

It is further agreed that, before the maturity of the interest cou- 
pons or bonds, the plaintiff became the bona flde purchaser thereof 
for value. 

The act of 1887 (chapter 183) amended section 1 of the act of 1876, 
and reduced the amount of bonds to be issued from |4,000 to |2,000 
for each and every mile of road built in the county; but said act con- 
tained the followlng provisions: 

"Provided, nothing herein contalned shall be construed to impair any rlghts 
accrued under the acts hereby repealed. Provided, that nothing In this act 
Bhall affect any ald voted, or élection pending at or prlor to the tlme when 
this act goés Into effect." 

Tt seems to me that thèse provisos clearly saved to the Kansas 
Midland Eailway Company ail the rights it had acquired under the 
act of 1876. It is true the contract between the city and the rail- 
way company was not completed, but it was in process of exécution. 
The company had until December 31, 1887, to perform it. It had 
acquired vested rights under the act of 1876 by the vote of the elect- 
ors of the défendant corporation, and those rights were expressly 
saved by the provisos above quoted. 

But it is contended that, even at |4,000 per mile, there was an over- 
issue, unless the side tracks are included. The total of ail the bonds, 
city and tovraship, was $60,000. This demanded at least 15 miles of 
railroad to be constructed in the county. Of the main line, there was 
13.18, and, with the side tracks, 151 miles in the coimty. How far 
this discrepancy, if a discrepancy there is, would affect a bona ûde 
holder of thèse bonds, I am not prepared to say; but one thing is clear 
under this feature of the law, and that it this: The flrst issue of 
bonds, ail of which were within the limit of the law, would not be 
affected by a subséquent overissue of other bonds. Thèse bonds were 
delivered to the railroad company on the 22d day of December, 1887, 
eight days before the Burrton and Lake township bonds wf^re issued, 
as appears from the agi-eed facts, and from the certiflcateg from the 
ofQce of the auditor of state. That they ail bear date and were regis- 
tered on the same day is not so material as the date of their actual 
issue and delivery. Judgment must go for the plaintiff. 
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WAITE Y. OITY OF SANTA CRUZ. 

(Circuit Court, N. D. California. August 3, 1S9C.) 

No. 12,094. 

1. Municipal Bonds, Suits on— Jcrisbiction at Law. 

The fact that municipal bonds are payable eut of a spécial fund, known 
as a "sinklng fund," does not prevent the holder from maintainlng an ac- 
tion at law thereon to enforce collection. 

3. SAMB — CONSTITtJTIONAt, LiA-VV— SPECIAL LaWS. 

The California act of March 1, 1893, amending the act of March 15, 1883, 
authorizlng towns and cjties to refund their Indebtedness and issue bonds 
therefor, is not unconstitutional, as spécial and local législation, merely 
because It excludes clties of the flrst class from its privilèges. 
8. Plbadino and PiRACTioB— Décisions on Demubbbh. 

ïhe court wUl not décide, on demurrer to the complaint, questions which 
are more properly presented after answer, or questions depending upon 
facts as to which there Is an amblgulty on the face of the complaint. 

This was an action at law by Albert H. Walte against the city of 
Santa Ouz to recover upon certain municipal funding bonds. The 
case was heard on demurrer to the complaint 

Chickering, Thomas & Gregory, for plaintiff. 
Lindsay & Cassin and J. G. Maguire, for défendant 

McKEÎiTNA, Circuit Judge (orally). This is an action to recover 
interest on certain bonds issued by the city of Santa Cruz under act 
of March, 1893, which authorizes cities other than those of the flrst 
class to refund their indebtedness. The complaint allèges: 

The incorporation of the city of Santa Cruz, and that it is a city 
of the ûfth class. That on the 13th day of March, 1894, it had an 
outstanding indebtedness of |360,000, evidenced by bonds, and on 
said day the assessed valuation of ail taxable real estate and Per- 
sonal property was $3,907,404. That a proposition to refund its in- 
debtedness was submitted to an élection, and carried, and, in pursu- 
ance thereof , an ordinance was passed refunding said indebtedness. 
That ail acts, conditions, and things required by law to be done pré- 
cèdent to'the issue of the bonds and coupons hereinafter mentioned 
were properly done, and approved in légal and due form, as pre- 
scribed by law. That on the 16th day of AprU, 1894, the mayor and 
clerk of said city, being duly authorized so to do, executed 360 bonds 
or obligations in the sum of $1,000 each, in gold coin of the United 
States, bearing interest in like gold coin at the rate of 5 per cent, 
per annum, said interest being payable annually. That said bonds 
were of the character known as "sériais," one-fortieth of the prin- 
cipal thereof, to wit, the sum of $9,000, being payable annually on 
the 15th day of April, together with interest on ail outstanding 
bonds. That said bonds were numbered consecutively from 1 to 
360, both inclusive, and were divided into 40 séries, consisting of 9 
bonds each. That the flrst séries included the bonds numbered from 
1 to 9, both inclusive, and each succeeding séries included the 
9 bonds numbered consecutively after those included in the next 
preceding séries. That the bonds included in the flrst séries were 
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made payable on April 15, 1895, and the remaining séries were made 
payable in consécutive order on the 15th day of April in each suc- 
ceeding calendar year thereafter until and including the year 1934. 
That to each of said bonds were attached interest coupons equal in 
number to the number of years which the bond had to run before its 
maturity, executed by the défendant, through its mayor and city 
clerk, thereunto duly authorized. That the nine bonds comprising 
the said ârst séries were in the words and figures f ollowing, to wit : 
"Number Dollars 

" • $1,000. 

"United States of America. State of California. Bond of the City of Santa 
Oruz. Refundlng Gold Bond. Flve per cent. Séries 1. 

"The elty of Santa Cruz, a municipal corporation, In the county of Santa 
Cruz, State of California, la Indebted to, and promises to pay, the bearer, for 
value recelyed, the sum of one thousand dollars ($1,000), gold coin of the 
United States, on the 15th day of April, A. D. 1895, with interest thereon, in 
lilîe gold coin, at the rate of flve (5) per cent, per annum, payable anuually 
on the 15th day of April of each calendar year from the date hereof, at the 
office of the city treasurer of said elty of Santa Cruz, on présentation and sur- 
render of the proper Interest-bearing coupon hereto attached. And for the 
payment of the principal sum herein named, and thé Interest accruing thereon, 
the said city of Santa Cruz is held and flrmly bound, and its faith and crédit, 
and ail the real and personal property of said city, are hereby pledged for 
the prompt payment of thls bond and Interest at maturity. Thia bond is one 
of a séries of bonds of like date, ténor, and effect, issued by the said city of 
Sauta Cruz, for the purpose of refimding the bonded indebtedneas of said 
city, and issulng bonds therefor, and providing for the payment of the same 
under and in pursuance of and in conformity with the provisions of an act of 
the législature of the state of California, entitled 'An act to amend an act 
entitled "An act authorizing the common council, board of trustées or other 
governing body of any incorporated city 'or town, other than clties of the 
first class, to refund its indebtedness. Issue bonds therefor, and provide for the 
payment of the same" (approved March 15th, 1883),' approved March Ist, 
1893. And in pursuance of and In conformity with the constitution of the • 
State of California and the ordinance of the city of Santa Cruz, and in pur- 
suance of and In conformity with a vote of more than two-thlrds of ail the 
quallfied electors of said city of Santa Cruz, votlng at a spécial élection duly 
and legaliy called and held and conducted lu said city as provided under said 
act, on Tuesday, the 13th day of March, 1894, notice thereof having been 
duly and legaliy glven and published in the manner as required by law, and 
after the resuit of said élection had been canvassed, found and declared In 
the manner and as required by law. And It is hereby eerlifled and declared 
that ail acts, conditions, and things required by law to be done précèdent to 
and in the Issue of said bonds hâve been properly done, happened, and per- 
formed in légal and due form, as required by law. This bond ceases to bear 
interest when due, unless presented for payment. In testimony whereof the 
said elty of Santa Cruz, by its mayor and common counell, bas eaused thls 
bond to be signed by the mayor of said city of Santa Cruz, and at+ested by 
its said clerk, with the seal of said city attached, thls slxteenth day of April, 
A. D. one thousand eight hundred and ninety-four. 

"[Seal] Wm. T. Jeter, 

"Mayor of the City of Santa Cruz. 

"Attest: O. J. Lincoln, 

"City Clerk. 

"(Indorsed:) Number . 

"State of California. The City of Santa Cruz. 1,000 Dollars Refundlng Flve 

per cent. Gold Bond. 
"$1,000. $1,000. 

"Séries 1. Interest payable annually April 15th. Principal due April 15th, 
1895. 

"(Surchargea ou face of bond:) $1,000." 
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— Tliat the 351 bonds comprising the other 39 séries were in the 
same words and figures, save and except the number of the bond, 
and the date of the maturity thereof. That the coupons maturing 
on April 15, 1895, attached to each of the 360 bonds aforesaid, were 
in the words and figures following, to wit: 
"Ç50.00. $50.00 

"ïhe elty of Santa Cruz will pay to bearer hereof on the 15tli ûay of 
April, 1895, at the oflace of the city treasurer of said dty, flfty dollars, gold 
coin of the United States, for interest on refunding bond Issued 16th day of 
April, A. D. 1894. Wm. T. Jeter, 

"No. f. Mayor of the City of Santa Cruz. 

"O. J. Lincoln, 

"City Clerk." 

"(Surcharged on face of coupon:) 1." 

— That before the delivery of the said bonds and coupons, as here- 
inafter alleged, the said défendant made provision for the collec- 
tion of an annual tax sufficient to paj the interest on the same as 
it should fall due, and also provision to constitute a sinking fund 
for the payment of the principal thereof as it should fall due. 
That said bonds and coupons were and are in the form described in 
the said notice of the spécial élection of March 13, 1894. That on 
or about the 13th day of April, 1894, the said défendant, by its 
oiïicers thereunto duly authorized, for value received, delivered the 
said 800 bonds, with the coupons thereunto attached, to one Walter 
Stanton, who afterwards, and before the maturity thereof, sold 
and delivered to the plaintilï herein the 9 bonds of the flrst 
séries numbered from 1 to 9, both inclusive, and 282 of the coupons 
maturing on April 15, 1895. That the said coupons so sold and de- 
livered were the coupons attached to and issued with the bonds 
bearing the following numbers, to wit, Nos. 1 to 14, 21 to 63, 69 to 
182, 184 to 188, 201 to 207, 233 to 243, 245 to 252, 276 to 288, and 
294 to 360, each inclusive. That the said plaintiff ever since has 
been, and now is, the lawful owner and holder of the said 9 bonds 
and the said 282 coupons. That on the 5th day of May, 1895, said 
plaintiff presented for payment, at the office of .the city treasurer 
of said défendant, the 9 bonds and the said 282 coupons, offering to 
surrender said bonds and coupons upon payment of the same. 
That the said city treasurer of the said défendant wholly refuses 
to pay said bonds, or the coupons, so presented, or either or any of 
them, and still refuses to pay the same. That no part of said 
bonds, or of the interest due thereon, has been paid, and that there 
is now due and unpaid to the plaintiff on said bonds and coupons 
the sum of |23,100 in gold coin of the United States, with interest 
thereon from the said 15th day of April, 1895. 

The défendant has demurred to the complaint of the plaintiff, 
urging: (1) That the plaintiff has mistaken his remedy; that he 
has no cause of action at law, because the complaint shows that 
the bonds and interest are payable only out of a spécial fund. (2) 
That the statute of 1893, under which the bonds were issued, is 
unconstitutional, because it is spécial and local, inasmuch as it ex- 
cludes cities of the flrst class from its privilèges. (3) That the 
complaint shows that the issue of bonds was illégal, ba^ause in ex- 
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cess of tjie booded indebtedness wliich the city could contract nn- 
der the law. (4) Tha^, the rejfundîng act did nôt authorize the 
issuance of bonds. (5) That the bonds were ndt executed by the 
City of Santa Cruz, because they were not signed by the city, but 
only by William T. jeter, œayor of the city, aud by 0. J. Lincoln, 
pity, clerk. 

The questions involved in ail thèse propositions are close ones, 
but I do not think the flrst, second, fourth, aud flfth eau be sus- 
tained; the ârst and second, as being against the weight of au- 
thority, the fourth and flfth not coming up on demurrer. In other 
words, thè latter two would be more properly presented after an- 
swer, Against the third proposition, to wit, that there was an 
excessive and illégal issue of bonds, the complainant urges the 
récitals of the bonds. On the controversy hence arlsing a great 
many cases hâve been cited, which I hâve carefully studied. 1 
hâve corne to no confident conclusion. Indeed, the contention of 
défendant is not with certainty presented by the bill. Assuming 
that there was a limitation of the power of the city dépendent upon 
the existence of certain conditions of fact, the knowledge of the 
takers of the bonds of the existence of such conditious is not 
clearly apparent from the bill, and I am, therefore, reluctant to 
base a décision on a question of law unless there can be no am- 
biguity about the facts, The eiïect of récitals in a bond has been 
explained and decided in a number of cases in the suprême court of 
the United States. It is not necessary to review them ail. Gen- 
erally it may be said that a bona fide holder of bonds is protected 
by the récitals. In Ohaffee Co. v. Potter, 142 U. S. 355, 12 Sup. Ct. 
217, it was held that: 

"A statement In the bond of a municipal corporation that It is Issued under 
the provisions of the act, * • * and in conformity wlth its provisions; 
that ail tlie requirements of law hâve been fully complied wlth; that the total 
amount of the issue does not exceed the limlts prescribed by the constitution of 
that State; and that the issue of the bonds had been authorized by a vote of a 
majority of the duly-qualified electors of the county voting on the question at a 
gênerai élection duly held,— estops the county, In an action by an innocent 
holder for value to recover on coupons of such bonds, from denylng the truth 
of thèse récitals. When there is an express récital upon the face of a municipal 
bond that the limlt of issue prescribed by the state constitution has not been 
passed, and the bonds themselves do not show that it had, the holder Is not 
bound to look further." 

But in Lake Co. v. Graham, 130 U, S. 074, 9 Sup. Ct. 654, affirmed 
in Ohaffee Co. v. Potter, it was held, as was said in the latter case: 

"That the county was not estopped from pleading the constltutlonal limita- 
tion, because there was no récital In the bonds in regard to it, and because, 
also, the bonds showlng upon thelr face that they were issued to the amount 
of $500,000, the purchaser, havlng that data before hlm, was bound to ascer- 
tain from the records the total assessed valuatlon of the taxable property of 
the county, and détermine for himself, by a simple arithmetieal calculatlon, 
whether the issue was in harmony with the constitution; and that the bonds, 
having been Issued in violation of that provision of the constitution, were not 
valid obligations of the county." 

Again, the court said: "The test is, what does each individual 
bond disclose?" This test, applied literaUy to the bonds sued on, 
would make their récitals conclusive, but it appears from the bill 
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that 360 bonds were authorized in the sum of |1,000 each; that 
they were of the cliaracter known as "sériais," and were numbered 
consecutiTely from 1 to 360, and were divlded into 40 séries, and 
contained the récitals already mentioned; that on or about the 
13th of April, 1894, the défendant, by its ofScers thereunto dnly 
authorized, for value received, delivered the said 360 bonds, with 
the coupons attached, to one Walter Stanton, who, afterwards, and 
before the maturity thereof, sold and delivered to the plaintifE 
herein the 9 bonds of the flrst séries, numbered from 1 to 9, both 
inclusive, and 282 of the coupons niaturing on April 15, 1895; 
that the said coupons so sold and delivered were the coupons orig- 
inally attached to and issued with the bonds of certain numbers 
scattered from 1 to 360, heretofore referred to. It is claimed by 
the défendant that a fair inference from thèse averments is that 
plaintiff knew of the excess of the issue, and hence is not a b«aa 
fide purchaser. But it certainly does not necessarily follow, and, 
as there is ambiguity, I do not care to base an opinion upon it, but 
will reserve it until the answer is filed. The demurrer is overruled. 



BALPH et al. v. RATHBTTRN 00. 

(Circuit Court of Appeals, Third Circuit. September 30, 1896.) 

No. 14, Sept. Term, 1896. 

Plbading — Apfidavit dp Dépense— Rbmote and Spéculative Damaqbs. 

In an action to recover the prlce of cément sold and delivered, défend- 
ants flled an affldavlt of défense (under the Pennsylvanla practice) whlch 
averred that défendants fraudulently furnished Inferior cernent, and, 
among other thlngs, set up the impairment of the value of patents owned 
by défendants, and the loss of other contracts, because of the defects re- 
sultlng from the use of such cernent by them In the particular building 
under construction. Beld, that thèse Items were toc remote and spécu- 
lative, and, as the affldavlt did not show what part of the total damages 
claimed could be ascrlbed to the other legltlmate causes set up (repairs, 
replacement, etc.), It must be held insufflcient. 

In Error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. ' 

This was an action at law by C. A. Balph and K P. S. Wright, 
trading as the Columbian Fire-Prooflng Company, against the Rath- 
burn Company, to recover a balance alleged to be due on the price 
of certain cément sold and delivered. The circuit court held the 
affidavit of défense filed by the défendant to be insufiScient, and 
rendered judgment against it. The défendant appeals. 

R. A. Balph, for plaintiff in error. 

H. Burgwin and G. 0. Burgwin, for défendants in error. 

Before DALLAS, Circuit Judge, and BUTLER and WALES, Dis- 
trict Judges. 

BUTLER, District Judge. The plaintiff sued to recover four 
thousand two hundred and seventy dollars and forty-six cents, be- 
ing a balance due for cément sold the défendant. The latter flled 
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an aÊSdavît of défense in which, after claiming a crédit for $1,091.83 
paid on account, and $148.53 for bags returned, it is claimed to set 
off damages arising from the plaintiff's failure, as alleged, to de- 
liver such quality of cernent as it undertook to do, — ^the damages 
exceeding ttie plaintiff's demand. After specifying particularly liow 
the damages arose tlie aiffldavit epitomizes as follows: 

"That défendants hare been damaged by the wrongful acts of plaintifC, In 
fraudulently furnishing Inferior cernent as aforesald; In the extra cost and 
expansé occasloned défendants in taklng ont and replaclng broken floors In 
sald Simpson Building, as aforesald, in losa and expense occasioned by the 
repairs in sald buildings, as aforesaid; in the loss of contracts, as aforesaid, 
and in the impairment of the value of said patent owned by défendants, as 
aforesaid, in the sum of 4,432 «Vioo dollars." 

The circuit court held the afiadavit to be insufQcient, under the 
law and practice hère, and entered judgment for the plaintifl, after 
allowing the crédits claimed for payment and bags returned. The 
défendant appealed, and now assigns this act of the court as error. 

Is the affidaTit insufiacient? The law requires aflQdavits of dé- 
fense to be 80 spécifie as to inform the plaintiff of the character 
of the défense he is required to meet, and to enable him to take 
judgment for such balance of his claim as is not corered by the dé- 
fense set up. If the affidavit in the case before us had omitted the 
claim for damages on account of "loss of contracts" (which the 
plaintiff had hoped to obtain if its work on the one in hand should 
be successful) and on account of "impairment of the value of pat- 
ents owned by the défendant," and had ascribed the $4,432.67 dam- 
ages to the other causes of loss spedfled, it would hâve been sufB- 
cient. A legitimate défense would thus hâve been presented, covering 
the plaintiff's entire claim; and the plaintifl would hâve been suflQ- 
ciently informed of its character. But thèse two alleged sources of 
damage, and grounds of défense, to which a part of the $4,432.67 
of loss set up is ascribed, cannot be considered; if proved they 
would not constitute a défense. Neither argument nor authority 
is required to show that the alleged injury from loss of contracts, 
and préjudice to patents, could not be set up as a défense. The 
allégation rests on pure spéculation ; and such loss if proved would 
be too remote. The plaintiff could not f oresee or contemplate it. What 
part of the $4,432.67 damages should be ascribed to the legitimate 
défense eet out does not theref ore appear. If it did and the amount 
fell short of the plaintiff's claim, he might hâve taken judgment for 
the balance. It is thus seen that the affidavit is insuflflicient, and 
•that the court was right in entering judgment. 

The judgment is therefore afflrmed, with costs. 



INDIANAPOLIS WATER 00. v. AMBBIOAN STRAWBOARD 00. 

(Olrcuit Court, p. Indiana. September 15, 1896.) 

No. 8,719. 

1. CoNTEMPT DP Court— CoNTEMPTs Classified. 

Oontempts, broadly considered, are of two kinds,— direct and construct- 
Ive. Coutempts committed In the présence of the court, sitting judicially. 
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or so near as to Interfère wlth the orderly course of procédure, are direct 
contempts. Contempts committed, not in présence of the court, but whicli 
tend by their opération to interrupt, obstruct, embarrass, or prevent tlie 
due and orderly administration of justice, are constructive contempts. 

S, SaMB — CONSTRTJCTIVB CONTBMPTS. 

Constructive contempts are of two gênerai classes: First, those wherein 
the contemptuous acts primarily aiïect public rights or the due administra- 
tion of public justice; second, those which primarily affect privaite rights, 
and only remotely and incldentally aftect public rights or public justice. 
When contempt proceedings are prosecuted to vindicate a public right, 
they are criminal offenses, in which the intent Is a material and necessary 
ingrédient. When they are prosecuted, either solely or primarily, to en- 
force and vindicate private rights, which hâve been secured from violation 
by an interlocutory or final decree of the court, they are not criminal, but 
civil, and remédiai in thelr nature, and are punishable without regard to 
the motive of défendant. 

8. Samb— Violation of Injunction. 

Where défendant was enjoined, at the Buit of a vcater company, from 
allowlng any deleterlous substances to escape from Its factory Into the 
river, and thereupon bullt a réservoir on the bank of the river, which it 
negligently and carelessly permitted to break and discharge its contents, 
held, that thls was a contempt punishable by fine, or by fine and imprison- 
ment, although there was no willful purpose to violate the Injunction. 

This was a pétition by tlie Indianapolis Water Company against 
the American Strawboard Company for a rule to show cause why 
défendant should not be punisbed as for a contempt, for Tiolating 
an injunction. 

Baker & Daniels and Addison C. Harris, for petltioner. 
John W. Kern and S. S. Wheeler, for respondent. 

BAKEE, District Judge. The complainant, the Indianapolis 
Water Company, obtained a final decree in this court (57 Fed. 1000) 
against the défendant, the American Strawboard Company, "per- 
petually enjoining the American Strawboard Company, and its offl- 
cers, agents, servants, and employés, from and after the Ist day 
of December, 1893, from passing, flowing, discharging, casting, or 
permitting to pass, flow, or be discharged or cast, or to escape into 
the White river, any decomposable or deleterious matter or refuse 
or offal from the defendant's said strawboard factory." A copy 
of this decree was duly served on C. D. Macy, the gênerai superin- 
tendent and manager of the strawboard company, at Noblesville, 
Ind. A pétition was flled by the complainant, and a rule was en- 
tered requiring the défendant and its gênerai manager to show 
cause, if any they had, why they should not be punished for violat- 
ing this injunction. A hearing has been had, and a large number 
of witnesses were sworn and examined touching the matter of the 
alleged contempt. It was shown that shortly after the entry of 
the decree the défendant constructed a large réservoir or basin, of 
about 43 acres in extent, immediately upon the east bank of White 
river, and adjoining its premises on the south. The réservoir or 
basin was constructed by building an embankment several feet in 
height, composed of the earth taken from the ground at that place. 
The embankment was in no wise supi)orted or strengthened by ma- 
sonry, or otherwise protected. The bank of the river at the point 
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where tke réservoir was built is several feet above tke level of the 
water in tlie stream. After building the réservoir the défendant 
opened a way from its mil! whereby ail the offal and refuse mat- 
ter flowing therefrom was discharged into the réservoir. The 
daily discharge from the mill is about 3,000,000 gallons, carrying 
deleterious and poisonous matter held in solution, and also large 
quantities of rotten straw and refuse, and other obnoxious matter 
held and carried in suspension. The daily consumption of the mill 
is from 50 to 60 tons of straw, of which at least one-fourth is car- 
ried away as refuse. Large quantities «f lime are daily carried 
from the mill, along with tie other refuse. The straw used in the 
mill is subjected to boiling for a long time in lime water, and with 
hot steam, so that the soluble properties of the straw are extracted, 
and carried away in solution. The matter carried in suspension, 
and particularly that held in solution, when exposed to light, beat, 
and air, becomes, under the opération of natural laws, poisonous 
and destructive to ail animal life. Ail of thèse facts were well 
known to the défendant, and to its gênerai manager, before the 
réservoir was built. It was further shown that the défendant and 
its officers knew that the complainant was charged with the duty, 
under contract with the city of Indianapolis, of supplying water for 
domestic uses to the citizens thereof, and that it was compelled to 
and did také water from the river, and pass the same into its mains, 
and furnish it, for gênerai use, to the people. The défendant and 
its gênerai manager, after the construction of the réservoir, began 
and continued to discharge therein the large quantity of dele- 
terious refuse before mentioned, until the same became fllled to 
within 12 to 18 inches of the top of the embankment. About a 
week or 10 day^ before the bursting of the embankment, and the 
discharge of the contents of the réservoir into Wîiite river, a small 
break occurred at the point where the last break happened. This 
small break was discovered before serions damage occurred, and it 
was fllled in with surface soil and gravel. The défendants kept no 
one to watch the embankment and guard it from injury arising from 
accident or design, or from the pressure of the impounded waters. 
They were careless and négligent in failing to exercise such care 
and use such means as might and would hâve prevented the break- 
ing of the réservoir, and the discharge of its contents into the 
river. The accident might bave been prevented by the use of that 
high degree of care which was incumbent upon them under the 
circumstances. The injury resUlting from the breach of the rés- 
ervoir was of a sérions and lasting character. About 10 tons of 
flsh, and nearly ail of the animal life in the river, were destroyed. 
The polluted and poisonous water was taken into the mains ofthe 
complainant, whereby for some time the water was rendered unflt 
for domestic purposes, and increased sickness among the people was 
attributed to its use. 

The évidence does not satisfy the court that either the défend- 
ant or its gênerai manager intentionally and purposely violated the 
injunction. However, with full knowledge of the noxiôus character 
of the refuse discharged from the mill, they purposely constructed 
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the resçrvoir on the bank of the river, and emptied into it daily 
3,000,000 gallons of deleterious refuse, for their own convenience 
and profit. They did this knowing the hazard of their undertak- 
ing, and the injury wMch must ineritably foUow if the embankment 
gave way, and the contents of the réservoir were emptied into the 
river. They were creating and storing this poisonous refuse for 
private gain, and they were enjoined by the decree of the court not 
to suffer or permit it to escape into the river. Negligently, but not 
willfully, they did suffer and permit it so to escape. 

It is insisted by counsel that the défendants cannot be punished, 
because eontempt of court is a spécifie criminal offense, and it is 
not shown that the injunction was willfully and intentionally vio- 
lated by them. It is also said that the court possesses no rightful 
authority to punish the violation of a restraining order, whcn its 
violation is the resuit of mère careless and négligent conduct, un- 
mixed with a contemptuous or criminal purposQ. Broadly consid- 
ered, contempts hâve been classified as "direct" and "constructive." 
Those which are committed within the présence of the court, while 
sitting judicially, or so near to the court as to interfère with or 
interrupt its orderly course of procédure, are direct contempts ; and 
such contempts are usually punished in a summary manner, with- 
out évidence, upon view and personal knowledge of the presiding 
judge. Whittem v. State, 36 Ind. 196; Ex parte Wright, 65 Ind. 
504; People v. Wilson, 64 111. 195. Contempts are constructive 
when they are committed not in the présence of the court, and tend 
by their opération to interrupt, obstruct, embarrass, or prevent the 
due and orderly administration of justice. Constructive contempts 
may be distributed into two gênerai classes, namely: First, those 
wherein the contemptuous acts primarily affect public rights or 
the due administration of public justice; and, second, those which 
primarily affect private rights, and only remotely and incidentally 
affect public rights or public justice. When the eontempt consists 
in the failure or refusai of the party to do or refrain from doing 
something which he is ordered to do or refrain from doing for the 
benefit or advantage of the opposite party, the proceeding is not 
criminal, but is civil, and remédiai in its nature. And in this sort 
of eontempt the intention with which the act was committed is 
immaterial, except in flxing the proper measure of punishment. 
The injury suffered by the complaining party is neither increased 
nor diminished, nor in any wise affected, by the state of mind to- 
wards the court of the party doing the forbidden act. The breach 
of the injunction consists in doing or failing to do the thing com- 
manded, and not in the intention with which the act was doue. 
This resuit would seem to follow necessarily from the foregoing 
classification of thèse proceedings, as well as from a considération 
of the rights for whose vindication they are invoked; and this prin- 
ciple seems to be well supported by authority. Kefrigerating Co. 
V. Cillett, 30 Ped. 683; Toledo, A. A. & N. M. Ky. Co. v. Pennsyl- 
vania Co., 54 Fed. 746; People v. Court of Oyer & Terminer, 101 
N. Y. 245, 4 N. E. 259; Thompson v. Railroad Co. (N. J. Ch.) 21 Atl. 
182; Railroad Co. v. Thompson (N. J. Err. & App.) 24 Atl. 544; Reed 
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V. Bailroad Co. ÇN. J, Ch.) Id. 922; In re North Bloomfield Grav- 
el Min. Co., 27 Fed. 795; Atlantic Œant-Powder Co. v. Dittmar 
Powder-Manufg Co., 9 Fed. 316; Plate Co. v. ScMmmel, 59 Mich. 
524, 26 N. W. 692; Spokes v. Banbury Board of Health, L. R. 1 
Eq. 42, same case on appeal, 11 Jur. (N. S.) 1011. In the case of 
Spokes V. Banbury Board of Health, supra, the défendants had been 
enjoined f rom permitting sewage to pass into the river Cherwell, to the 
imjury of the plaintiff's mill, and a rule was entered requiring them 
to show cause why a wrlt of séquestration should not be awarded 
against them. The answer was that the défendants had found it 
almost impossible to obey the injunction literally, and that they had 
been trying to find means of renderi»g the sewage inofEensive, and that 
they had no purpose or intention to disregard the order of the court, or 
to treat it with contempt. Vice Chancellor William Page Wood 
(afterwards Lord Chancellor Hatherly) refused to entertain this dé- 
fense, and held the- intent of the défendants immaterial, and ordered 
the writ to issue. Among other things, he said: 

"I do not suppose they had any (and I certalnly hope they had not any) 
intention Of eommltting a willful breach of the order of the court, although 
I was not a little surprised to hear an eminent counsel tell me, not precisely 
that he would advise his clients to commit a wUlful breach, but that he 
would not advtee them to do what was necessary to comply with the order of 
the court. I confess I was surprised to hear that, and I thlnk it due to the 
dignlty of the court to say that that is not the view which the court can take 
of its; orders, but that the simple and only view is that an order must be 
obeyed, and that those who wish to get rid of that order must do so by the 
proper course,— an appeal. So long as It existe, the order must be obeyed, 
and obeyed to the letter; and any on« who does not obey it to the letter Is 
guilty of commltting a willful breach et it, unless there be some misappre- 
hension, which ail mankind are snbject to, and whleh may mlslead him upon 
the plaln readlng of the order." 

On appeal the action of the vice chancellor was afflrmed by Lord 
Justices Knight-Bruce and Turner. In delivering judgment, Lord 
Justice Knight-Bruce said that the writ was a matter of course, 
due to the plaintiff bv the làw of the land, as the means of enforcing 
the order. And Lord Justice Turner said: 

"The défendants say that there has been no willful breach of the order. 
But I do not aiscribe to them any willful intention of disobeying the Injimc- 
tion. Indeed, thelr action shoWs that there has been no purposed intention of 
defeatlng the decree of the court." 

In the case of Kailroad Co. v. Thompson, supra, William M. Ban- 
nard, superintendent of the road, had been flned for contempt for 
violating an injunction forbidding the distribution and placing of 
cars in front of or near the dwelling bouse of the complainant, 
Thompson. On appeal the action of the court below was held er- 
roneous, because it appearëd that he had in good faith exercised 
thè authority with which he was clothed, with an intention and pur- 
pose, to the best 6f his ability, to enforce obédience to the order of 
the court. The opinion pf the court was delivered by Van Syckel, 
J., who said : 

"I agrée with the learned vice chancellor that if A. be ordered to pay a sum 
of money, and, being able to do so, f ails to make the payment, it is immaterial 
what motive promptedthe f allure, or whether he Intended any disrespect of 
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the court. So, alBO, it A. be enjolned from so uslng a dam on hls own land 
as to flood B.'s land, and by hls failure to observe the injunction the land 
o( B. is fiooded. In such case It Is not a compUance with the order by A. to 
eay, 'I wlll do what I can to protect the land of B.' A. is bound to obey the 
order of the court The injury would be averted by the taking down of the 
dam, whlch is within hls power, and if he cannot avert the harm in any other 
way the court wlll listen to no excuse for hls default. That is the princlple 
established by the cases clted in the opinion of the vice chancellor," 

It was further said: 

"The question is whether he exerclsed the authorlty wlth which he was 
clothed by the company in good falth, wlth an intention and purpose, to the 
best of hls abllity, to enforce obédience to the mandate of the court. Any 
appearance of eraslon on his part, or failure to do what mlght reasonably 
be required of him, would be fatal to hls clalm to relief." 

In the case of Plate Co. v. Schimmel, supra, it is said : 

"They were bound to obey the injunction, and they disobeyed it at their 
péril. Neither belief, motive, nor intent with whlch the writ is disobeyed 
in any manner varies the responsibility of the party who violâtes it. On 
the contrary, they are liable for its violation, in whatever capacity, or from 
whatever motives, they may hâve acted." People v. Sturtevant, 9 N. Y. 263; 
Richards v. West, 3 N. J. Eq. 456; People v. Spalding, 2 Paige, 326; Banlc 
v. Waters, 10 Smedes & M. 559; Monroe v. Harkness, 1 Cranch, C. G. 157, Ped. 
Cas. No. 9,715; Mead v. Norris, 21 Wis. 310; Quackenbush v. Van Riper, 3 
N. J. Eq. 350; Romeyn v. Caplls, 17 Mich. 449. 

Couusel for défendants insist that whatever may be the doctrine 
of the English courts, and of the courts of the several states of the 
Union, it is settled by décisions of the suprême court that a pro- 
ceeding whose object is the punishment of a party for the violation 
of an injunction is a criminal proceeding. In support of this doc- 
trine, New Orléans v. Steamship Oo., 20 Wall. 387; Ex parte Kear- 
ney, 7 Wheat. 39; Ex parte Robinson, 19 Wall. 505, — among others, 
are cited, and the following statement from the first of thèse cases 
is quoted: 

"Contempt of court is a spécifie criminal offense. The Imposition of a fine 
•was a judgment in a criminal case. That part of the deoree is as distinct from 
the residue as if it were a Judgment on an indictment for perjury committed 
In a déposition read at the hearing." 

A comparison of thèse décisions with later ones by the same court 
will show that the principle contended for is inapplicable to the 
présent case. The case of Ex parte Kearney, supra, was an appli- 
cation to the suprême court for a writ of habeas corpus, where a 
person was imprisoned by the circuit court for the District of Co- 
lumbia for a contempt in refusing, as a witness, to answer a ques- 
tion on the trial of an indictment.. The application was denied on 
the ground that the contempt was a criminal offense, and that the 
court had no appellate jurisdiction in such cases. The case of New 
Orléans v. Steamship Co., supra, was one where, in a suit in equity, 
a circuit court of the United States imposed a fine on a défendant 
for obtaining, during the pendency of the suit, from a state court, 
an injunction against the plaintiff as to a matter within the scope 
of the litigation pending in the fédéral court. It was said that the 
proceeding in the state court was unnecessary, unwarranted in law, 
and grossly disrespectf ul to the circuit court. The court held that 
v.75ir.no.lO— 62 
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the contempt proceedinf!:s were for a criminal offense, and that it 
had no apgellate jurisdiction; for that reason. The case of Ex 
P3i1:e Kobinson, supra, was a pétition for a mandamus to the judge 
of thé district court for the Western district of Arkansas to show 
cause why he should not be required to vacate an order disbarring 
the petitloner as an attorney, which disbarment had been adjudged 
as a punishment for a contempt of court committed in its présence, 
while sitting judicially. The court beld that the contempt was a 
criminal offense, but the writ was awarded, nevertheless, on the 
ground that the punishment was unauthorized, and hence the order 
of disbarment void. In ail of thèse cases the contempts affected 
the due and orderly administration of justice, and were offenses 
against public right, wbich was sought to be vindicated by their 
punishment. The primary purpose of the proceedings was to pun- 
ish offenses against the public, represented by its courts. No pri- 
vate interests were directly affected or assailed by thèse contempts. 
The later case of Worden v. Searls, 121 U. S. 14, 7 Sup. Ct. 814, 
was a suit in equity on a patent, in which, a preliminary injunction 
having been granted and violated, the circuit court, in proceedings 
and by two orders entitled in the suit, found the défendants guilty 
of contempt, and by one order directed that they pay to the plain- 
tiff |250 "as a âne for said violation," and the costs ôf the proceed- 
ing, and stand committed till payment; and by the other order di- 
rected that the défendants pay a fine of |1,182 to the clerk, to be 
paid over by him to the plaintifl, "for damages and costs," and stand 
committed till payment, — the |1,182 being made up of $682 profits 
made by the infringement, and $500 expenses of the plaintiff in 
the contempt proceeding. On appeal it was insisted that the su- 
prême court could not review the action of the circuit court in pun- 
ishing a contempt committed by a violation of the injunction: (1) 
Because the proceedings were criminal in their character; (2) be- 
cause the action of the circuit court is, by section 725 of the Be- 
vised Statutes, expressly made discretionary. Both of thèse con- 
tentions were rejected, and the jurisdiction of the court was as- 
serted on the ground that the fines were incidents of the plaintiff's 
suit, and his right to them was founded on his right to the injunc- 
tion. And it was further held that the action of the court was not 
discretionary, in such a sensé as to màke its order unreviewable. 
Section 725 of the Eevised Statutes of the United States déclares 
that the courts of the United States shall hâve power to punish, 
by fine or imprisonment, for contempts of their authority. And 
among the cases specially enûmerated are: 

"Disobedience or résistance by any olHcer of the court, or by any party, 
juror, witness or other person, to any lawful wrlt, process, order, rule, decree, 
or command of sald courts." 

Such has always been the power of the courts, both at common 
law and in equity; and as was said in Be Ohiles, 22 Wall. 157, 168: 

"The exercise of thls power has a twofold aspect, namely: First, the proper 
punishment of the guUty porty for his disrespect to the court, or Its order; 
and, second, to compel his performance of some act or duty required of htm 
by the court, which he refuses to perform. Stlmpson v. Putnam, 41 Vt. 288. 
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In the former case, the court must judge for Itself the nature and extent of 
the punishment, with référence to the gravity of the offense. In the latter 
case, the party refusing to obey should be flned and imprisoned until he per- 
forms the act required of him, or shows that it Is not In his power to do it." 

The doctrine deducible from the former class of cases is that, 
when the contempt proceedings are prosecuted to vindicate a pub- 
lic right, they are criminal offenses, in wliich the intent is a ma- 
terial and necessary ingrédient. "Where, however, the proceedings 
are prosecuted either solely or primarily to enforce and vindicate 
private rights, which hâve been secured from violation by an inter- 
locutory or final decree of the court, they are not criminal, but are 
civil, and remédiai in their nature. As was said by Lord Justice 
Knight-Bruce in Spokes v. Banbury Board of Health, supra, where 
the breach of the injunction affects private rights the remedy by 
proceedings for contempt is a matter of course, due to the com- 
plainant by the law of the land, as the means of enforcing the or- 
der. It is quite plain that the complainant cannot be protected, 
except by the défendant preventing the escape of the refuse of its 
façtory into the river. It has created the evil. It did not exist 
until it began to operate its works. It has accumulated thèse de- 
leterious substances upon the bank of the river for its private gain, 
and through its négligence and want of care it has suffered them 
to escape into the river. It cannot excuse the breach of the in- 
junction by showing that its négligence, and not its willfulness, 
caused the violation of the order. It undertook the experiment of 
preventing the escape of the refuse by building a réservoir, which, 
owing to its want of care, has proved insufflcient. It has no right 
to experiment with the order of the court. Implicit obédience to its 
order is required, and proof of négligence will not excuse its breach. 

The remaining question is as to the remedy to be awarded to 
the complainant. Where the contempt consists in violating an in- 
junction granted for the protection of the property rights of the 
complainant, it is said by the suprême court (In re C5hiles, 22 Wall. 
157, 158) that the proper punishment is fine or imprisonment until 
the offending party performs the act required of him, or shows that 
it is incapable of performance. The only way in which the défend- 
ant could, with absolute certainty, keep the refuse of its mill from 
escaping into the river, would be by oeasing to operate the same. 
The circumstances hère do not seem to me, at this time, to require 
the infliction of a punishment which would stop the opération of 
the mill. It is said to be the duty of the court, and within its 
power, and in accordance with its pracfice, to commit the offending 
party to the custody of the marshal until such offending party shall 
compensate the injured party for the damage sustained by the 
breach of the injunction. In my judgment, the court has the power 
to commit the offending party until he shall make compensation to 
the injured party, in a case where the damages caused by a breach 
of the injunction are capable of liquidation according to the prac- 
tice of the court. In the présent case, however, the damages are 
unliquidated, and difflcult of ascertainment, and ought not to be 
settled except by the intervention of a jury. I must therefore de- 
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eline to ascertain them in this proceeding. It may be ttat the court 
would hâve the power to require the défendant to give security for 
the payment pf damages to be ascertained by the verdict of a jury. 
But this case does not seem to call for the exercise of any such pow- 
er, as the défendant and its gênerai manager are amply able to re- 
spond in damages for any injury sufEered by the complainant. The 
breach of the injunction arose from the négligence, and not from 
the willfulness, of the défendant and its oiïicers; and it was not 
known by them that, by negligently suffering or permitting the 
refuse of the mill to escape into the river, they would be regarded 
as in contempt for violating the injunction heretofore granted. In 
View of thèse facts, it seems to me that the court ought to impose 
a moderate fine only. As the complainant was fully justifled in 
moving against the défendant and its gênerai manager, it is enti- 
tled to costs, with a moderate allowance for its solicitors' fées. 
Dias V. Merle, 2 Paige, 494. 

An order may be prepared, adjudging the American Strawboard 
Company and C. D. Macy, its gênerai manager, guilty of contempt 
in disobeying the injunction heretofore granted, and assessing a 
fine against them of |250, to be paid to the clerk of the court for 
the use of the complainant, together with the costs of this proceed- 
ing, to be taixed. 



In re BAEBER. 
(District Court, E. D. WUiConfiln. August 20, 1896.) 

1. Habhas Cohpus. 

Where there can be no Inqulry whether the charge constitutes an offense 
against the statute until the meeting of a grand Jury, and no relief from 
Imprisonment meantime, even if the charge Is unfounded, a writ of habeaa 
corpus Is proper. 

2. MisusB OF Mails— DtTNNiNG Lettbu. 

Act Gong. Sept. 26, 1888, prohibitlng the sendlng through the mails of 
envelojws bearing any language of a defamatory or threatening character, 
or calculated, by Its terms or manner of display, and obviously Intended, 
to reflect injurlously upon another, does not forbid the sending of a re- 
spectful dunning letter In an unaealed envelope, on which are printed the 
words, "Mercantile Protection and Collection Bureau," In display letters 
of "10 points, or long primer French Clarendon, type." 

Application by E. L. Barber for Habeas Corpus. 

Petitioner in pro. per. 

J. H. M. Wigman, Dist. Atty., for the United States. 

SEAMAN, District Judge. The petitioner is imprisoned upon 
commitment by a commissioner of this court for alleged violation of 
section 3893, Kev. St., as amended by the act of congress of Sep- 
tember 26, 1888 (25 Stat. 496), in sending through the mails en- 
velopes, unsealed, containing dunning letters, described in the com- 
plaint and mittimus as follows: 

"On the outslde of which envelopes in which said dunning letters were In- 
closed was printed In ten points, or long primer Prench Clarendon, type, in 
the English language, the (ollowing libelous, scurrllous, and defamatory words 
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and language, to wlt, 'Mercantile Protection and Collection Bureau,' In display 
letters, calculated by the size of the type, terms, manner, and style of display, 
and obvlously intended, to reflect injurlously upon the character and conduct 
of another, to wlt, upon the character and conduct of the persons to whom said 
envelopes and dunning letters were direeted and addressed." 

If "a speedy and efScacious remedy in the usual and ordeiiy course 
of criminal procédure" were open to the petitioner, as in the case 
of imprisonment under an indictment alleged to be defective, the 
court would "not interfère with and confuse such procédure by un- 
dertaking to grant relief on habeas corpus in advance of a regular 
trial or hearing upon demurrer, unless it be shown afiQrmatively 
that because of spécial circumstances suitable relief cannot be had 
through the procédure above indicated." In re Hacker, 73 Fed. 
464. But hère there can be no inquiry whether the charge consti- 
tutes an offense against the statute until the meeting of a grand 
jury, and no relief from imprisonment meantime, even if the charge 
is unfounded, except through the writ of habeas corpus, or by fur- 
nishing bail. The circumstances are therefore presented which call 
for summary inquiry. 

The object of section 3893 is to protect the récipient through the 
mails from indécent or injurious communications which might oth- 
erwise come under the cover of an envelope or wrapper. As re- 
marked by Judge Jenkins in U. S. v. Smith, 45 Fed. 476, "Oongress, 
possessing the power of exclusion, déclines to i)ermit the mail to 
become a vehicle for the transmission and circulation of mental 
filth." The further enactment of September 26, 1888, extends the 
inhibition to envelopes, postal cards, etc., "upon which any de- 
lineation, epithet, terms, or language of an indécent, lewd, lascivi- 
ous, obscène, libelous, scurrilous, defamatory, or threatening char- 
acter, or calculated by the terms or manner or style of display, and 
obviously intended, to reflect injuriously upon the character or con- 
duct of another, may be written or printed, or otherwise impressed 
or apparent." This provision relates to the extemal appearance, 
and is a protection against delineations or words which will convey 
or imply insuit, threat, or harm to the person addressed, operating 
either directly in injuring his feelings, or indirectly by attracting 
the notice of other persons, and raising injurious inferences. This 
protection concerning the mail service is clearly within the purview 
of congress; it is just and necessary; and in that view thèse enact- 
ments should receive the utmost liberality of construction within 
the rules of criminal iurisprudence, to purge the mails of injurious 
and improper uses. U. S. v. Brown, 43 Fed. 135; U. S. v. Dodge, 
70 Fed. 235. But there eau be no extension of the statutes by con 
struction beyond their terms. Both the spirit and the terms of 
the act, fairly construed, must appear to hâve been violated, to sus- 
tain a charge. U. S. v. Dodge, supra. Hère the accusation rests 
upon the following facts: (1) That the envelopes were unsealed; (2) 
that the inclosures were "dunning letters"; (3) that there was 
printed upon the envelopes the words, "Mercantile Protection and 
Collection Bureau," in display letters of "10 points, or long primer 
French Clarendon, type"; and (4) that they were mailed by the ac- 
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cused; and upon thèse premises thé conclusion is based of probable 
cause that an offense was thereby committed in the "size of the 
type, terms, manner, and style of display, and obviously intended 
to reflect injuriously upon the character and conduet of the per- 
sons" addressed. The right to send a respectful "dunning letter" 
cannot be questioned, nor is it material whether sealed or unsealed, 
if there is no charge of improper contents. The words, "Mercantile 
Protection and Collection Bureau," are surely not per se defama- 
tory or objectionable. The description given of the type in which 
they are printed is neither large nor unusual, but is of size and 
character quite common upon business envelopes. There is no aver- 
ment and no suggestion that the envelope bore any delineation or 
mark otherwise by which it could be known to inclose a dunning let- 
ter, or which would give any indication of the contents. It is true that 
the testimony handed up with the return shows that a letter carrier 
testifled: '1 can tell from the address on thèse exhlbits that they 
are dunning letters and collection letters. I can tell, when they 
go through the mail, from the envelope." But this is worthless as 
évidence, there being no showing or prêteuse of knowledge that this 
fonn of envelope was used exclusively to mark delinquents, or even 
for collection purposes. It amounts simply to a guess of such pur- 
pose because of the name on the envelope, — an inference which 
would apply as well to envelopes bearing the name of a law firm 
or a merchant, addressed to thèse same persons. The case is read- 
ily distinguishable from U. S. v. Dodge, supra, where the delinea- 
tion was in the peculiar color of the envelopes and their well-known 
meaning "to coerce payment of money by thus exposing the person 
addressed"; and from U. S. v. Brown, supra, where the printing 
covered "more than the upper half of the envelope," with the same 
known purpose. Hère there is no prêteuse of any such device, and, 
without that, an indictment cannot be founded upon the words al- 
leged in this complaint. Proper and diligent efforts on the part of 
creditors to coUect just debts are not to be discouraged, and the 
business of making collections, fairly conducted, is clearly legiti- 
mate. This statute extends only to the use through the mails of in- 
timidation or exposure to obloquy, as a means for coercing payment. 
Treating the words named in the complaint as appearing on the 
envelope, without other words in accompaniment or explanation, — 
which is the inference carried by the aflegation, — I am unable to 
flnd, either in the terms or display, any ground to charge violation 
of the statute. And the exhibit envelopes which were introduced 
before the commissioner (and submitted for this hearlng) show that 
the words were printed in such connection as to place it beyond 
doubt that they are not obnoxious to the statute. The entire read- 
ing is of the common business form, as follows: "In five days re- 
turn to E. L. Barber's Mercantile Protection and Collection Bu- 
reau, Green Bay, Wis."; and the most prominence in type is given 
to the name "E. L. Barber," and the place, "Green Bay, Wis." The 
writ will issue. 
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In re YOT SANG. 

(District Court, D. Montana. August 29, 1898.) 

CONSTiTUTiONAL Law— Equal Pkotbction of Laws— Licensb Tax. 

The Montana statute imposing a license tax of $25 per quarter on every 
laundry business (other than that of a steam laundry) wherein more than 
onê person is employed or engagea, and but $15 per quarter upon steam 
laundries (Pol. Code, §§ 4079, 40S0), is void because it imposes a greater 
burden upon the one kind of laundry business than upon the other, and 
thereby dénies the equal protection of the laws, contrary to the fourteenth 
amendment to the fédéral constitution. 

A. C. Botkin, for petitioner, 

Henri J. Haskell, Mont Atty. Gen., and W. D. Gardiner, for re- 
spondent. 

KNOWLES, District Judge. It appears from the pétition of Yot 
Sang, presented to the court, that he is imprisoned, detained, con- 
fined, and restrained of his liberty by one J. H. Jurgens, the sheriff 
of Lewis and Olarke county, state of Montana; that he is so re- 
strained of his liberty by being conflned in the jail of said Lewis and 
Olarke county; that he is conflned and restrained of his liberty by 
virtue of a writ issued by one C. F. Gage, justice of the peace in and 
for the township of Helena, in said county and state; that a com- 
plaint was flled in the court of said justice of the peace. Gage, char- 
ging him, the said Yot Sang, with a misdemeanor defined in section 
780 of the Pénal Code of Montana, which is as follows: 

"Every person who commences or carries on any business, trade, profession, 
or calling, for the transaction or carrying on of which a license Is required by 
any law of this state without taliing out or procuring a license prescribed by 
such law Is guUty of a misdemeanor." 

In examining the statute of Montana, I hâve been unable to flnd 
any punishment for this misdemeanor except such as is provided in 
section 19 of said Pénal Code, which is as follows: 

"Except in cases where a différent punishment is prescribed by this Code 
every oflence declared to be a misdemeanor Is punishable by imprlsonment 
In a county jall not exceedlng six months or by a fine not exceeding five hun- 
dred dollars or both." 

It also appears in the pétition that said Yot Sang is a maie person 
carrying on the business of conducting a laundry at Helena, Mont., 
in which more than one person is engaged or employed or kept at 
work, and that such laundry is not a steapa laundry. 

Section 4079 of the Political Code of Montana is as follows: 

"Every maie person engaged In the laundry other than the steam laundry 
business must pay a license of ten dollars per quarter, provided that, where 
more than one person is engaged or employed or kept at work, such maie per- 
son or persons shall pay a license of twenty-flve dollars per quarter, which 
shall be the license for one place of business only." 

It also appears that said Yot Sang did not take out a license, as 
provided by said section 4079. 

It is urged in behalf of the petitioner that this last statute is 
void, as being in violation of the fourteenth amendment to the çon- 
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stitution. Unless it should so appear, there is no doubt but that 
Yot Sang was liable for the misdemeanor above described. It is set 
forth in the pétition that there are some ten steam laundries in the 
State of Montana, ail of which employ more than one person, and 
some as many as eight or ten persons. The return of Sherifif Jur- 
gens does not controvert any of the above facts set forth in thç péti- 
tion, saye it is denied that there are in Montana teu steam laundries, 
or any more than two. 
Section 4080 of the Political Code of Montana is as follows: 

"Bvery person who carrles on a steam laundry must pay a license of fifteen 
dollars per quarter." 

In the fourteenth amendment to the constitution of the United 
States it is provided that: 

"No State shall deny to any person wlthln Its jurlsdlction the equal protec- 
tion of the laws." 

It is urged that the above statutes show that the state of Montana 
has not afforded to those carrying on a laundry business other than a 
steam laundry business the equal protection of the law; that, in fact, 
it discriminâtes against one class of laundrymen, and in favor of an- 
other class. 

In pursuance of the provisions of the above amendment to the con- 
stitution, congress enacted the foUowing statute: 

"AU persons wlthln the jurisdictlon hâve the same right In every state and 
territory to make and enforce contraets, to sue, be parties, give évidence, and 
to the full and equal benefit of ail laws and proceedings for the security of 
persons and property as is enjoyed by whlte citizens, and shall be subject to 
like punishments, pains, penalties, taxes, licenses and exactions of every kind 
and no others." 

Is it not apparent that a law which requires of one man conduct- 
ing a laundry business, employing one or more persons, a license 
of |25, and of another man conducting such a business a license of 
$15, is subjecting the one to a burden not imposed upon the other? 

This fourteenth amendment to the constitution has been consid- 
ered in several décisions of the suprême court. In the case of Ex 
parte Virginia, 100 TJ. S. 3.39, that court said of that amendment: 

"It suffers no other or greater burdens or charges to be laid upon one than 
such as are equally borne by others." 

Again, in considering it, the suprême court, in the case of Barbier 
V. ConnoUy, 113 V. S. 27, 31, 5 Sup. Ct. 359, said : 

"That no impediment shall be interposed to the pursuits of any one exeept 
as applled to the same pursuits by others under like circumstances; that no 
greater burdens should be laid upon one than are laid upon others in the same 
calllng and condition." 

IQ the case of Yick Wo v. Hopkins, 118 U. S. 356, 6 Sup. Ct. 1070, 
the suprême court, afiirming the rule expressed in the foregoing dé- 
cisions, said: 

"The fourteenth amendment to the constitution is not confined to the pro- 
tection of citizens. It says: 'Nor shall any state deprive any person of life, 
llberty t>r property wlthout due prOcess of law, nor deny to any person wlthln 
its jurisdictlon the equal protection of the law.' Thèse provisions are uni- 
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rersal In their application to ail persons within the territorial jurisdlction, 
wlthout regard to any différence of race or color, or of nationality, and the 
equal protection of the laws is a pledge of the protection of equal laws." 

Unless there is something so différent in the conducting of a 
laundry by steam to that of the carrying on of that business by any 
other means, the law providing a différent and more excessive 
license for the conducting of such business other than by steam is 
unequal and unjust. It is not claimed that the mode of carrying on 
a laundry by means other than steam is more dangerous to health 
than a steam laundry, or that it is more conducive to the spread of 
flre. It is not perceived that this enacting a différent license for 
one mode of conducting such a business from that imposed upon the 
other is in furtherance of the well-recognized police power of the 
State. It may be said that the state may hâve wished to encourage 
steam laundries. Tf so, it had no right to do it at the expense of 
any person carrying on such a business other than by means of 
steam. Such an argument would imply that it was in the power of 
a state to force a man who conducted a business in one mode to aban- 
don the same in order that he who conducted such business in an- 
other mode should be encouragea and built up. The laundry busi- 
ness is the same whether conducted in one mode or in another. If 
an additional burden can be placed upon a man because he conducts 
that business by means other than steam, of $10 per quarter, then it 
could be advanced to $1,000 a quarter. It is not contended that 
the conducting of a laundry by means other than steam involves a 
greater outlay of capital, or that a greater amount of business is con- 
ducted thereby than by steam. To a man of ordinary observation 
the reverse would seem to be the fact. It is not maintained that a 
license cannot be graduated in accordance with the amount of busi- 
ness. It is urged, however, that, where the same business is con- 
ducted by différent modes, it is unjust, and in violation of the rule 
that each man should hâve the protection of equal laws, to place 
upon one a greater burden than upon the other. If the mode of con- 
ducting a business is subject to a license, then ail progress could be 
delayed. It seems to me that in this case it appears that an addi- 
tional burden is cast upon those conducting the business of a laundrv 
other than by steam, where one or more persons are employed, than 
is imposed upon those conducting a steam laundry, and that no con- 
ditions are presented which would justify the state in adding this 
additional burden. It is therefore held that the arrestiug of Yot 
Sang for the refusai to take out a license, and pay therefor $25, be- 
fore he could conduct a laundry business in which one or more per- 
sons were employed, the same being other than steam, was void, by 
virtue of the said fourteenth amendment to the constitution. It is 
therefore ordered that he be discharged from further custody by said 
Sherifl Jurgens. 
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HOWARD V. UNITED STATES. 

(Carcult Court of Appeals, Sixth Circuit July 8, 1896.) 

No. 434. 

1. Dbfbct in Mittimcs— Effkct. 

Rev. St § 1028 (providlng tbat, when a prisoner is committed to a 
sheriffi or Jailer by vlrtue of a writ, warrant, or mittimus, a copy tlaereof 
shall be delivered to such sherlff or jailer, as bis authority to hold tlie 
prisoner), does not render a prisoner's détention unlawful because of a 
defect in Sucb copy, wbich is merely évidence of the judgment and 
senteneie on wbich tbe détention is based. 

2. Habbas OoBPirs— Pétition. 

A pétition for a writ of habeas corpus wbich does not lmp«aeh the 
judgment or tbe original mittimus, directed to tbe marshal, under wbich 
petitionet was actually committed. Is bad. 

8. FEDERAL CdUHTS— CbIMINAL PBOCED0BE. 

The United States courts are governed in tbe administration of tbe 
criminal law by tbe raies of tbe common law. 
4. CoMtJijATrvE Sentences. , 

By the common law, cumulative sentences may be Imposed, tbe im- 
prisonment under one to Commence on tbe termlnation ôf tbat under 
anotber. ' ' 

6. Bame. 

A sentence of Imprlsonment to commence upon tbe expiration of a 
precedlng sentence is not unçertaln because by Rev. St. § 5544, as amend- 
ed by Act Marcb 3, 1875, convlcts wbo are chargeable with no misconduct 
are entltled to a good-time crédit on their sentences. 

6. MlsusE OF MaiLs— Criminal Proseoution. 

Rev. St. § 5^0, provides tbat the indictment, Information, or com- 
plalnt In à prosecutlon for uslng the post office for a scbeme to defraud 
may severaûy charge three ofCenses when committed within six months, 
and requires a single sentence to be given in such case. HeM, tbat the 
consolidation of eight Indictménts charging separate offenses did not, 
under tbls provision, in effect make but one case and one indictment, 
so th.at the court could pronounce but one sentence upon a conviction in 
tbe Consolidated cases. 

7. Samb— Punishment. 

Nor does such provision require tbat there shaU be but one punish- 
ment for aU the offenses of this character committed by a person witbln 
six months. 

8. Habbas Corpus Procbeding. 

The action of the court in consolldating indictménts Is not open to 
attack on a habeas corpus proceeding. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohia 

Pétition by G. F. B. Howard for a writ of habeas corpus. From 
a judgment denying the writ, petitioner appeals. 

J. D. Brannan, for appellant. 

Harlan Oleveland, TJ. S. Atty., in support of the power la the court 
to pronounce cumulative sentences, referred to the following authori- 
ties: 

Eex V. Wllkes, 4 Burrows, 2578, 19 Howell, St. Tr. 11S3, 1134; Rex v. Kob- 
Inson, 1 Moody, Cro. Cas. 413; Rex v. Cutbush, L. R. 2 Q. B. 879; Castro 
V. Queen, 6 App. Cas. 229; William's Case, 1 Leacb, 536; 1 Chit. Or. Prac. 
718; O'Connell v. Queen, 11 Clark & F. 377; Gregory v. Queen, 15 Adol. & 
E. 974; Com. v. Sylvester, Brigbtly, N. P. 331; Oom. v. Blrdsall, 69 Pa. St. 
482; Brown v. Com., 4 Rawle, 259: Eussel v. Com., 7 Serg. & R. 489; Kite v. 
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Com., 11 Metc. (Mass.) 5^; People v. Forbes, 22 Cal. 136; State v. Smith, 5 
Day, 175; In re Jackson, 3 MacArthur, 24; Johnson v. People, 83 111. 434; 
Ex parte Klrby (Cal.) 18 Pac. 655; Bish. Cr. Law, 953; In re Esmond, 42 
Fed. 827. 

Before LURTON, Circuit Judge, and SEVERENS and CLARK, 
District Judges. 

CLARK, District Judge. Eight indictments were returned against 
petitioner, Howard, in tibie district court of the United States for the 
Eastem division of the Western district of Tennessee, charging liim 
witli violations of section 5480 of the Revised Statutes of the United 
States in the use of the post-otfice establislunent of the United States 
in the exécution of schemes to defraud. The docket numbers of the 
cases were 1,727, 1,728, 1,729, 1,730, 1,731, 1,732, 1,758, and 1,759, re- 
spectively. Thèse cases were, by order of the court, Consolidated, 
, and tried at the same time before the same jury. The trial resulted 
in a verdict of guUty on each of the indictments, and judgment and 
sentence were pronounced against the petitioner in each of the cases. 
The sentence in the first case was to 18 months' imprisonment in the 
Ohio penitentiary and a fine of |500, and, in each of the seven cases 
f oUowing, 13 months' imprisonment and a fine of flOO were imposed, 
the same to be applied to the indictments in their numerical order. 
The sentence in the second and each following case took effect at the 
expiration of the one next preceding. Mittimus issued, regular in 
foTm, under each judgment and sentence, directed to the marshal of 
the Western district of Tennessee, and commanding him to commit 
the petitioner, Howard, to the Ohio penitentiary at Columbus, in 
the state of Ohio, to be there imprisoned for the terms flbced in the 
eight sentences. The défendant was ordered to stand committed 
until the several fines imposed and the costs of the prosecution were 
paid. When the défendant had served out the term of imprison- 
ment imposed by the first sentence (the statutory déduction for good 
time being made), application was made to the circuit court of the 
United States for the Eastern division of the Southern district of 
Ohio for a writ of habeas corpus. The pétition for the writ alleged 
as grounds for the prisoner's discharge f rom custody : 

(1) That cumulative sentences, as imposed by the court, were without au- 
thority of law and without power in the court. (2) That the sentences, 
except the first, were too uncertain and indetlnite, in that they were made 
each to take effect upon the expiration of the preceding sentence, which itself 
was made uncertain, because the question of allowing crédit for good time 
under the statute was discretionary, and not absolute. (3) That the con- 
solidation of the indictments against the prlsoner, and his trial on ail of them 
at the same time, was a proceeding unauthorized by law, and the sentences 
for that reason vold. 

Due return was made to the writ, with the answer of the warden of 
the penitentiary. The writ was discharged upon the trial, the péti- 
tion dismissed, and the petitioner, Howard, remanded to the custody 
of the warden of the Ohio penitentiary to complète his terms of im- 
prisonment, in accordance with the sentences of the United States 
district court for the Western district of Tennessee. On appeal to 
this court, the judgment of the court below was affirmed; whereupon 
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a second application by pétition was made to the same circuit court 
for the writ. Objections to tlie sentences were again set out in tbe 
pétition as grounds for tlie second application. Thie only ground 
for the writ stated in the second pétition which is not also contained 
in the first is based on an objection to the copy of the mittimus in 
case No. 1,728, which is the second in numerieal order of the several 
mittimuses issued pursuant to the judgment and sentence of the 
court. What purport to be copies of the original mittimuses are 
attached to and made part of this pétition, and also a copy of the 
transcript of the judgment of the court is attached to the pétition. 
Thèse copies, it is évident from the pétition, are not copies of the 
originals, but copies of papers in possession of the warden of the 
penitentiary, which the pétition désignâtes as "commitment papers," 
and which papers are theniselves only copies of the originals. So 
the copies attached to the pétition, and made part thereof, are copies 
of copies, and not of the originals. The objection to the mittimus, 
in case No. 1,728 is that "from date of" is omitted after the words 
"for the term of thirteen months"; thèse words being contained in 
each of the other mittimuses issued, and from which the sentence is 
clearly made to take effect from date of expiration of the sentence 
imposed in the case immediately preceding. The position taken is 
that this omission leaves the period of imprisonment under the sen- 
tence in 1,728 without a date for its commencement, and therefore 
uncertain and void, and that, as the prisoner has serred out the lirst 
sentence, he is therefore entitled to be released from custody, The 
pétition does not contain any statement that the copy of the mittimus 
attached thereto is a correct copy from the paper in the possession 
of the warden of the penitentiary, and, of course, no statement that 
the same is a correct copy of the original mittimus issued to the 
marshal, and under which the prisoner was in f act committed. Whe- 
ther the failure to make the usual statement that the copy is a cor- 
rect one of the original is entirely due to an orersight would, of 
course, be matter of conjecture. One or two other minor grounds 
are alleged as a basis for the application, but they are entirely with- 
out merit, and were not insisted upon by the petitioher's counsel on 
the argument in this court. This pétition, which is signed and 
sworn to by petitioner alone, was, on motion, dismissed by the cir- 
cuit court, and the case is hère again by appeal. The judgment of 
the court denying the pétition is as foUows: 

"This cause comlng on to be heard oa tlie pétition of G. F. B. Howard for 
a writ of habeas corpus, upon considération, tbe court finds that the pétition 
shows the prisoner to be In lawful custody, and does not state a case for the 
issuance of a writ. Wherefore It Is ordered that the pétition be denied, at 
the costs of the petitioner. Whereupon the petitioner applies to the court 
for an allowance of an appeal to the circuit court of appeals for the Sixth cir- 
cuit from the order denying the pétition, which appeal is accordingly allowed. 
and the clerk is directed to issue a citation upon such appeal to the United 
States attorney for the Southern district of Ohio, as the représentative of the 
United States, who will be the appellee in the proceedlngs on appeal in the 
circuit court of appeals." 

It will be seen that the judgment is based on the pétition alone 
and what appears therefrom. The objection based on the omission 
in the mittimus in 1,728 will be disposed of flrst. 
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By section 1028 of the Revised Sta'tntes it ia provided; 

"Whenever a prisoner is committed to a sheriff or jailer by vlrtue of a wrlt, 
warrant or mittimus, a copy thereof shall he delivered to such sherifC or 
Jailer, as his authority to hold the prisoner, and the original writ, warrant or 
mittimus shall be returned to the proper court or officer, wlth the oltlcer's 
retum thereon." 

The contention is that under this statute the copy of the mittimus 
furnished by th.e marshal to the warden of the penitentiary is made 
the warden's only authority for détention of the prisoner, and that, 
the copy in possession of the warden being void on account of the 
def ect mentioned herein, the prisoner's restraint is unlawf ul. Omit- 
tiag the direction and proper teste of the mittimus, the body thereof 
Is as follows: 

"îou are hereby commanded to commit the défendant, Joseph Léger, alias 
G. F. B. Howard, to the Ohlo penitentiary at Oolumbus, Ohio, there to be 
Imprisoned for the term of thirteen months, the expiration of hls term of 
bnprisonment under indictment No. 1,727, in accotdance wlth a sentence of 
this court pronounced agalnst said défendant on this the 4th day of January, 
1894, for the crime of violatlng the laws of the United States in unlawfuUy 
using the maUs with intent to defraud." 

This contention does not require extended treatment. The war- 
rant or order of commitment is simply an authority and direction to 
the marshal to take the prisoner to the penitentiary named. The 
copy furnished by the marshal or clerli to the warden is merely évi- 
dence, and évidence only, of the judgment and sentence of the court 
and the mittimus issued thereunder. The statute makes this évi- 
dence of a regular court judgment and mittimus sufflcient authority 
and protection to the warden, and the warden is not required to go 
beyond this copy in satisfying himself of the existence of a valid 
sentence against the prisoner. This is the purpose and effect of the 
copy, and nothing more. The prisoner is not committed by vlrtue 
of the copy, but by virtue of the judgment of the court, and the mitti- 
mus issued pur suant thereto; the real valid authority under which 
the mittimus is issued being the sentence of the court 

In People v. BaJker, 89 N. Y. 461, Earl, J., said: 

"But the relator was not detained, or required to be detained, by vlrtue of 
any warrant. He was detained by virtue of the judgment of the court, and 
that judgment was a sufflcient authority for his détention. The warrant of 
commitment Is simply an authority and direction to the sheriff or other olficer 
to convey the prisoner to the penitentiary. That needs not necessarily to 
be left with the lieeper. If he has no other évidence of his apthority to de- 
tain the prisoner, he should hâve tl^at. But, if the officer who brlngs a prisoner 
to the penitentiary furnished the keeper wlth a certified copy of the judg- 
ment of the court, then that Is sufflcient évidence of the keeper' s authority, 
and he needs to hâve no other. A prisoner who has been properly and legally 
Bentenced to prison cannot be released simply because there is an Imperfec- 
tion- in what l8 eommonly called the 'mittimus.' A proper mittimus can. If 
aeeded, be suppUed at any time; and. If the prisoner Is safely in the proper 
custody, there la no office for a mittimus to perform." 

This ruling is supported by the previous case of People t. Nevins, 
1 Hill, 154, followed and approved by the suprême court of the United 
States In Ex parte Wilson, 114 U. S. 422, 5 Sup. Ct. 935. 

And 80 in Sennott v. Swan (Mass.) 16 N. E, 448, Knowlton, J., giy- 
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ing the opinign of tKe suprême judicial court of Massachusetts, and 
answering a similar formai objection to the mittimus, observed : 

"Besides, we bave the judgment before us. The imprisonment rests upon 
the judgment, and the mittimus is important only as a direction to the offlcer, 
and as évidence of the authority which the judgment gives. People v. Balier, 
89 N. Y. 460. See, aiso, Ex parte Gibson, 31 Cal. 620; Ex parte Kellogg, 6 
Vt. 511." 

MoreoTer, as will be seen, the copy of the mittimus under 1,728, at- 
tached to the pétition, refers to the sentence on indictment No. 1,727, 
and to the sentence of the court pronounced in No. 1,728, giving the 
character of the crime. The judgment of the court is not only thus 
ref erred to, but, as we hâve seen, a copy of the transcript of the judg- 
ment is attached to the pétition, and made a part thereof. The 
judgment appears from this transcript to be regular in ail respects, 
and makes the period of imprisonment, as well as the time of its com- 
mencement, clear, and shows that the sentence of the court contains 
no such defect or omission as that pointed out in the copy exhibited 
with the pétition; and that the omission in the copy fpirnished by the 
marshal to the warden is a mère clérical error by the marshal or 
clerk in making such copy. For each and ail of thèse reasons, we are 
of opinon that the defect pointed out in the pétition furnishes no 
ground whatever for the writ, and is entirely without merit. A péti- 
tion which does not impeach the judgment or original mittimus, di- 
rected to the marshal, under which petitioner was actually commit- 
ted, States no case for the writ. On the trial of the flrst pétition, 
a full transcript of the record in the court of original jurisdiction was 
introduced, and was on file in the court below at the time of the 
judgment on the second pétition,, and a copy is also on file in this 
court. From this it fuUy appears that the original sentences and 
the original mittimuses issued thereunder are in ail respects regular; 
and it is argued that the court below might look to that transcript, 
and that, in support of the judgment below, this court may also in- 
spect the transcript on file in this court. The disposition thus made 
of the objection, based on the defective copy, renders it unnecessary 
to décide this point. As has been seen, the action of the court below 
was based upon the pétition alone and the papers attached thereto; 
and, in reviewing the judgment of the court below, we do not think 
we are at liberty to dispose of the case on matter appearing in a 
record différent from that on which the judgment below was based. 

This brings us to the question of the right and power of the court 
to impose cumulative and successive sentences. This question may 
arise in a given case upon a conviction on différent counts in the 
same indictment charging distinct offenses, or upon conviction at 
the same term on separate indictments for distinct offenses. The 
principle involved is, however, the same as the right to join distinct 
offenses in différent counts in the same indictment is to avoid, to 
both parties, the burden and expense of two or more separate trials. 
If this question depended upon the law of the state where the pe- 
titioner was tried, there is a statute expressly authorizing cumulative 
sentences. Code Tenu. §: 5228; Mitchell v. State, 92 Tenn. 672, 23 S, 
W. 68. In the absence of an act of congress upon the subject, how- 
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ever the courts of the United States in the administration o£ tlle 
criminal law are govemed by tlie raies of the common law. U. S. v. 
Nye, 4 Fed. 888; Erwin v. U. S., 37 Fed. 488; U. S. v. Maxwell, 3 Dill. 
278, Fed. Cas. No. 15,750. And there can be no question of the pow- 
er of the court to impose cimiulatire sentences for separate offenses, 
according to the Tery decided weight of anthority at the common law. 
Rex V. Wilkes, 4 Burrows, 2578; Castro v. Queen, 6 App. Cas. 241 
(Tichbome Case); 1 Chit. Cr. Law, 718; Clark, Cr. Proc. 495; U. S. 
V. Patterson, 29 Fed. 775; In re Esmond, 42 Fed. 827; Blitz v. U. S., 
153 U. S. 308, 317, 14 Sup. Ct. 924. 

In BUtz V. U. S., the défendant was con^dcted on an indictment con- 
taining three separate counts, in which he was charged, in the first 
count, with personating and voting in the name of another; in the 
second, with voting at a precinct where he was not lawf ully entitled 
to vote; and, in the third, with voting for the same candidate more 
than once; and a verdict of guilty was returned upon each count 
of the indictment A motion in arrest of judgment was sustained 
as to the second count of the indictment, and overruled as to the flrst 
and third counts, and the défendant was sentenced on the first count 
to imprisonment in the penitentiary for one year and a day, and on 
the third count for a like period, beginning upon the expiration of the 
sentence on the flrst count. The suprême court of the United States 
held that the motion in arrest of judgment shnuld hâve been sus- 
tained also as to the flrst count in the indictment, and aflSrmed 
the judgment as to the third count, and directed that the term of 
imprisonment under the third count should be held to commence on 
the day named for the commencement of the flrst term. As judg- 
ment was pronounced on both the flrst and third counts in the court 
below, the imprisonment under the third count commenced upon the 
expiration of the judgment on the first count. The contention of the 
plaintifif in error was that the cause should be remanded, with di- 
rections for a new trial. In answerine this question, Mr. Justice 
Harlan, giving the opinion of the court, said: 

"In Klte V. Com., 11 Metc. (Mass.) 581, 585, It appeared ttiat the accused 
was sentenced for a named period to confinement at hard labor, to take 
effect from and after the expiration of three préviens sentences speclfied. 
The judgment was objeeted to as erroneous and vold, because there were not 
three former sentences, légal and valld, and therefore no flxed tlme from 
which the punishment on the last sentence should begin. Chlef Justice Shaw, 
referring to this objection, and delivering the unanimous judgment of the 
court, said that it was not error In a judgment in a criminal case to make one 
term of imprisonment commence when another terminâtes. 'It is as certain,' 
he said, 'as the nature of the case will admit, and there is no other mode in 
which a party may be sentenced on several convictions. Though uncertain 
at the tlme, depending upon a possible coutingency that the Imprisonment on 
the former sentence will be remitted or shortened, it will be made certain 
by the event. If the previous sentence is shortened by a reversai of the judg- 
ment or a pardon, it then expires; and then, by its terms, the sentence in ques- 
tion taJies efCect as if the previous one had expired by lapse of time. Nor 
wiU it make any différence that the previous judgment is reversed for error. 
It is voidable only, not void; and, until reversed by a judgment, it is to be 
deemed of fuU force and efCect; and, though erroneous and subsequently re- 
versed on error, it is quite suflScient to fix the term at which another sentence 
shall take effect.' See, also, Dolan's Case, 101 Mass. 219, 223. In thèse views 
we concur." 
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•Not only in Blitz v. U. S. were cumulative sentences imposed, but 
such was also the judgment of the court in Ke Henry, 123 U. S. 
372, 8 Sup. et, 142, and in Re Mills, 135 U. S. 253, 10 8up. Ct. 762, 
and in other cases that might be referred to. And, wbûe the au- 
thority to pronounce such judgment was not made a spécifie ques- 
tion in the cases, it was perfectly apparent in the cases that such 
practice had been pursued, and the suprême court of the United 
States, according to its own rules, reserves the right to "notice a 
plain error not assigned or specifled." And, if the courts of the 
United States be without authority to pronounce cumulative sen- 
tences upon convictions of separate offenses, the error was so vital 
and so obvions in the cases that the court would certainly hâve felt 
called upon to notice it in the interest of the accused. Eailway Co. v. 
Warren, 137 U. S. 348, 11 Sup. Ct. 96. 

And in Williams v. State, 18 Ohio St. 47, the suprême court of 
Ohio said: 

"To hold that, where there are two convictions and judgments of Imprison- 
ment at the same term, both must commence Immediately, and be executed 
ooncurrently, would clearly be to nulllfy one of them. To postpone the judg- 
ment In one case until the termination of the sentence in the other would, if 
allowable, be attended with obvions inconrenience and expense, without any 
correspondent beneflt to the convict There is nothing in the statute requlrlng 
this, and it Is not to be construed so as to defeat or Impede the exécution of 
Its own provisions as to the punishment of crimes. We thinls, both upon 
principle and the weight of authority, tiat we are reqnired to hold that It is 
not error, upon a conviction in a criminal case, to malie one term of imprlson- 
ment commence when another terminâtes. There is but llttle force In the 
objection that the term of the commencement of the second term is contingent 
and uncertaln. It Is true that the flrst term may be ended by a pardon or a 
reversai of judgment, but its termination will be rendered certain by the event, 
and then the second sentence, by its terms, takes efifect." 

And the suprême court of Nebraska, answering a similar objec- 
tion, and referring to certain cases cited as supporting the objection, 
thus expressed its view: 

"But, in our opinion, the great weight of authority Is in favor of the proposi- 
tion that upon conviction of severai offenses charged in separate indlctments, 
or in separate counts of the same indictment, the court has power to Impose 
cumulative sentences. See Whart. Cr. PI. § 910; Bish. Cr. Law, § 953; Klte 
V. Oom., 11 Metc. (Mass.) 581; Mims v. State, 26 Minn. 498, 5 N. W. 374; 
State V. Smith, 5 Day, 175; Pétition of McCormieli, 24 Wis. 492; In re Fry, 3 
Màckey, 135; Ex parte Hibbs, 26 Fed. 421; State v. Robinson, 40 La. Ann. 
730, 5 South. 20; Parlier v. People (Colo. Sup.) 21 Pac. 1120; Russel v. Com., 
7 Serg. & R. 489; Williams v. State, 18 Ohio St. 46; Bldredge v. State, 37 
Ohio St. 191: Bolun v. People, 73 111. 488." In re Walsh, 55 N. W. 1076. 

It is true that cases are to be f ound holding a contrary doctrine. 
How far the décisions in such cases may hâve been influenced by 
législation in the particular state we need not now stop to inquire. It 
is certain that such cases flnd little or no support in the common law, 
and certainly noue in sound reason. The cases are practically agreed 
that separate offenses may be included in separate counts of the same 
indictment. Ingraham v. U. S., 155 U. S. 434, 15 Sup. Ct, 148; 
Pointer v. U. S., 151 U. S. 396, 14 Sup. Ct. 410. 

It is also a recognized method of procédure to consolidate sep- 
arate indictments and try them at the same time as one case; and 
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it is not an uncommon thing that tlie same défendant is convicted 
of more than one offense at the same term, upon separate indict- 
ments and trials. And a raie which dénies the court the power 
to impose cumulative sentences tums the trial and conviction on 
ail the indictments except one into an idlc ceiemony. It is hardly 
necessary to say that a rule which leads to such results as this is 
unsound in principle, and can be supported by no consistent process 
of reasoning. Under such a doctrine, a défendant convicted of two 
or a dozen crimes would sufler no greater punishment than a person 
convicted of one offense, except such différence as the statutory maxi- 
mum and minimum limits on the sentence might justify. Such a rule 
flnds no justification in law or morals. The cther cumbersome and 
uncertain methods suggested for dealing with the subject would, in 
effect, resuit in complète failure. 

Counsel for the petitioner relies with much confidence on People 
ex rel. Tweed v. Liscomb (Tweed's Case) 60 î^. Y. 559, and author- 
ities cited therein. The doctrine of this case, however, bas met with 
universal disapproval. Mr. Bishop speaks of it as "a doctrine else- 
where never heard of before, and generally rejected since." \And in 
a note the author f urther says : 

"On the other hand, I hâve looked into ail the cases cited from the books 
of reports in Tweed's Case, and Into such others as seemed to aiford any 
promise of instruction, and I flnd no one, English or American, ancient or 
modem, which furnishes a précèdent, or an authority, or even a dictum, for 
the conclusion arrived at by the court." Bish. Cr. Proc. § 1327. 

And the suprême court of Colorado, in Parker v. People, 13 Oolo. 
155, 21 Pac. 1120, said: 

"The doctrine announced in the Tweed Case bas called for the severest 
crlticism of our ablest criminal law wrlters, and is contrary to the weight of 
authority both in Bngland and in this country." 

The Tichborne Case was one much considered by the English courts. 
The writ of error in the case was allowed by the attorney gênerai 
out of respect to the ruling by the New York court in Tweed's Case. 
The case went first before the court of appeals, and on further appeal 
before the house of lords. The question of the soundness of the déci- 
sion in Tweed's Case was therefore directly before the English courts. 
The décision was regarded by those courts as somewhat startling, and 
it was said, in effect, that, while the case might be good as American 
authority, the law of England was certainly otherwise. The English 
judges seem to hâve considered Tweed's Case only, and not to hâve 
beea aware at that time that the weight of American authority was 
also against the ruling in that case. 

We think the power thus to pronounce cumulative sentences ex- 
ists in regard to félonies, as well as misdemeanors, although in the 
case at bar we are dealing with the misdemeanor grade of offense 
only. Reagan v. U. S., 157 U. S. 303, 15 Sup. Ct. 610; Bannon v. U. 
S., 156 U. S. 464, 15 Sup. Ct. 467. 

We now come to the question of whether aU of the sentences ex- 
cept the first were void for uncertainty. So far as this objection 
may be rested upon the ground that the second and subséquent sen- 
tences do not flx the date of commencement more definitely than as 
v.75p.no.l0— 63 
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beginniog at the expiration of the prece^ing; sentence, thie cases al- 
ready rerferred to contaija a sufacient anp-yrer. The real point of ob- 
jection, bowevçir, as we understand coiinsel for petitioner, is this: 
That tte sentences, except the flrst, are rendered uncertain by rea- 
son of the; provisions of section 5544 <?f the Eevised Statutes, as 
amended by t||ie act of Jlarch 3, 1875 (13 Stat. 479), providing for a 
good-time; crédit on the sentences of cqnvicts who are chargeable 
with no misconduct during the time of their imprisonment The 
contention isi that, as this may or may not be allowed, the précise 
time when the ârst or any subséquent sentence wUl expire, and the 
sentence jaext in order begin, cannot be certainly known. This ob- 
jection is hafd]y thought to deserve elaborate considération. There 
is no uncertaintj' by reason of this in the judgnaent and sentence. 
That is for a deflnite flxed time; and the statute is mandatory, 
giving the corndct a right to the crédit for the good time, provided 
Ws conduct has been such as to deserve it ; and it is made the positive 
duty pf the warden of the penitentiary, if' the conduct of the con- 
vict has been good, to enter a certiflcate on the warrant of com- 
mitment shpwing the faot. The tisie flxed by the sentence of the 
court remains just as flxed until the time expires, less the déduc- 
tion for gqpd time, when the fact whether the sentence is to be eut 
down is dètérmined by inspection of the certiflcate on the warrant 
of commitment. There is practically no uncertainty in this to the 
ordinary appréhension, except such uncertainty as may exist by 
reason of doubt as to what the conduct of the convict will be. The 
justices of the suprême judicial court of Massachusetts, in answer 
to a question caUing for their opinion by the governor upon a statute 
similar to the one now in question, said : 

"The flrst question Is whether this act gives a right to the convict to hâve 
hls term of Imprisonment reduced and shortened by such a scale; or, lu 
other words/ whether thèse provisions of law . bear upon the sentence, and 
shorten the term of imprisonment. We think they do. They afCord an as- 
surance of the liighest character that, upon condition of good behavior, the 
convict shàll hâve the promised benefit of an earlier release. We are aware 
that the words are not expllclt that the term of imprisonment shall be reduced, 
but we thiak they are équivalent The words are, 'There shall be a scale of 
déduction from the term of such convlct's sentence.' It appears to be équiva- 
lent to an express provision that there shaU be a déduction from the term of 
Imprisonment accordlng to the scale so to be formed. Accordlng to this con- 
struction, the senteûce, which is Imposed by force of the law, Is modifled by 
the présent law; so that, prlor to the présent, the time of Imprisonment would 
be computed,apcordlng to the words of the sentence, and be discharged at Its 
termination by lapse of time. Under the présent, It will terminate by the 
time declared Iri the terms of the sentence, dimlnished by the number of 
days for which the convict will be entitled to déduction. Such a déduction, 
especially In the case of long sentences, when it is one-slxth part of the whole, 
beeomes an esseaotial légal élément in the sentence itself, by which the convict 
is held; and the convict, by complylng with the terms of the law in main- 
taining hls godd conduct, thereby earns a right to the promised benefit. If 
it be objected that this will render the subslstence of the sentences uncertain, 
-we think not, if the provisions of the act are rightly understood and observed. 
The scale of déduction is not to dépend on any varylng or caprlclous notions 
which any offleers or superintendents of the prison may entertain of the good 
behavior or good disposition of a convict. It is made to dépend upon a fact 
ascertained by a flxed rule, entered on the journals of the prison, recorded 
each month; that is, entered in a book permanent In its character, flxed and 
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unchangeable when once entered. Thèse books of record are always accessi- 
ble, and, althoTigh tbe offlcers may ail change, the record is there." 13 Gray, 
619 (Supp.). 

And in Be Walsh, supra, the suprême court of Nebraska said: 

"This court bas held that, where a person bas. been convicted of several 
distinct mlsdemeanors, it is proper for the court to Impose a separate sen- 
tence upon eàch offense of whieh the défendant is found gullty (Burrell v. 
State, 25 Neb. 581, 41 N. W. 399); and \ve know of no reason why the same 
rule should not apply In convictions for félonies. Where a cumulative sen- 
tence is Imposed in case a person is convicted of several distinct offenses, the 
judgment should not fix the day on whieh eaeh successive term of Imprison- 
ment should commence, but should direct that each successive term should 
begin at the expiration of the previous one (Johnson v. People, 83 111. 431); 
and this for the obvions reason that the prlor term of Imprisonment may be 
shortened by the good behavlor of the défendant, by executive clemeney, or by 
a reversai of the judgment, in vchieh event the succeedlng sentence would 
then take effiect. In case It provlded that the term of imprisonment should 
commence at the termination of the previous one." 

If the prisoner's argument were good, it would resuit that a statute 
enacted from motives of kindness to him would hâve the practical 
effect, to a very large extent, of defeating the administration of the 
criminal law. The courts must not be expected, upon suggestion 
of merely spéculative difficulties, to announee a rule whieh would lead 
to such surprising results as this. So, without further observations 
upon this branch of the case, we pass to the contention made upon 
the last clause of section 5480 of the Kevised Statutes, upon whieh 
the indictments in this case are predicated. The clause ia in this 
language: 

"The Indictment, information or complaint niay severally charge ofCenses to 
the number of three, when committed within the same six calendar months; 
but the court thereupon shall give a single sentence, and shall proportion the 
punishment especlally to the degree in whieh the abuse of the postoflce estab- 
lishment enters as an Instrument into such fraudulent scheme and device." 

The prisoner's argument is that as only three separate offenses 
may be included in one indictment within the same six calendar 
months, and in case of conviction only one sentence, the consolida- 
tion of the eight indictments ha.d the effect to make but one case, 
and in effect one indictment, and that the court could, under this 
provision of the act, pronounce but one sentence upon a conviction 
in the consolidated cases, and that ail of the sentences except the 
ûrst are therefore absolutely void. The pétition, with the papers at- 
tached thereto, does not state or suggest that any such question was 
made or decided by the court of original jurisdiction in whieh the 
cases were tried and the sentences pronounced. The objection seems 
not to hâve been taken by motion to quash, to compel an élection, 
by plea, request for instruction, or otherwise; and the question is ap- 
parently attempted to be raised for the flrst time in this collatéral 
proceeding. It is weU settled that the writ of habeas corpus can- 
not be made to perform the oifice of a writ of error, and that the in- 
quiry in such proceeding is not whether there is error in the pro- 
ceeding and judgment, but whether the judgment is a nuUity. It 
would seem that, in any view of this question, the court bas juris- 
diction to pronounce such sentence as the law authorized; and, if the 
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judgment of the court was erroneous, it could only be corrected in a 
direct proceeding bj writ of errer. The proceeding involved mère- 
ly an interprétation of the law and the application thereof to the 
facts of the petitioner's case, and this included a détermination 
of the question whether the effect of consolidation was as the pris- 
oner insists. As we prefer, however, to rest our judgment on other 
grounds, we do not flnd it necessary to make a ruling upon this 
question. The main point in this contention, that the effect of con- 
solidation was to make but one case of ail the indictments, is an er- 
roneous conception of the law. 
In Ex parte Hibbs, 26 Fed. 427, the court observed: 
"The aet authorlzing tbe joinder of offenses in one indictment, and a con- 
solidation of separate Indlctnjents for distinct offenses, was Intended to pro- 
mote the speedy and economical administration of justice In snch cases, In 
the interest both of the government and the offender, and not practlcally to 
merge two or more distinct offenses Into one for the benefit of the latter." 

See, also, In re Haynes, 30 Fed. 771; Bish. Or. Proc. (4th Ed.) §§ 421, 
1042, 1045; Parker v. People, 13 Colo. 155, 21 Pac. 1120; Williams v. 
State, 18 Ohio St. 47. 

Indeed, it would seem to require no reasoning to show that if 
joining separate offenses in the same indictment does not make them 
one offense, so as to require but one sentence, a fortiori a consolida- 
tion, for the purpose of trial, of separate indictments charging dis- 
tinct offenses, would not hâve this effect. So, the very basis on 
which the petitioner's contention in this respect rests falls to the 
ground. If petitioner's connsel means by the argument to insist that 
there can be but one punishment for ail offenses committed by a 
person under this statute within one period of six calendar months, 
the reply is that it was otherwise held in Ke Henry, 123 U. S. 374, 8 
Sup. et. 142. In that case the court said: 

"We hâve carefully consldered the argument submitted by counsel In be- 
half of the petltloner, but are unable to agrée with him in opinion tliat thçre 
can be but one punishment for ail the offenses committed by a person under 
this statute wlthln any one period of six calendar months. As was well sald 
by the district Judge on the trial of the indictment: 'The act forbids, not the 
gênerai use of the post office for the purpose of carrylng out a fraudulent 
scheme or devlee, but the puttlng in the post ofBce of a letter or packet, or 
the tating out of a letter or packet from the post office. In furtherance of such 
a scheme. Each letter so taken out or put in constitutes a separate and dis- 
tinct violation of the act.' It Is not, as In the case of In re Snow, 120 U. S. 
274, 7 Sup. et. 556, a continuons offense, but it conslsts of a single isolated 
act, and Is repeated as often as the act is repeated. It Is, Indeed, provlded 
that three distinct offenses, committed wlthln the same six months, may be 
jolned in the same Indictment; but this Is no more than allowing the joinder 
of three offenses for the purpose of a trial. In Its gênerai effect this pro- 
vision is not materlally différent from that of section 1024 of the Revised 
Statutes, which allows the joinder in one Indictment of charges agalnst a 
person 'for two or more acts or transactions of the same class of crimes or 
offenses,' and the consolidation of two or more Indictments found in such 
cases. Under the présent statute, three separate offenses, committed in the 
same six months, may be joined, but not more, and, when jolned, there is to 
be a single sentence for ail. That is the whole soope and meaning of the 
provision, and there is nothlng whatever in it to indicate an Intention to make 
a single continuous offense, and punishable only as such, obt of what, wlthout 
It, would hâve been several distinct offenses, each complète in itself." 

See, also, Durland v. U. S., 161 U. S. 315, 16 Sup. Ot. 50a 
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It may be further observed tliat, if the indictments consolidated 
for the purpose of trial laid tlie date of ail of the twenty-four of- 
fenses as within the same six calendar months, the proof of the of- 
fense in the ordinary case need not correspond in day and year with 
the allégation. Any time within the statute of limitations wonld 
be sulHcient, and as the statute in its terms, like section 1024, is 
a mère régulation of procédure, it could hardly be maintained that 
this rule of the common law is changed or aflected by the statute. 
So, the inquiry whether ail the oiïenses were within the same six 
months would résolve itself into a question of fact rather than one 
of law. It was entirely compétent, according to the Henry Oase, to 
charge the petitioner with twenty-four separate offenses commit- 
ted within the same six calendar months in eight separate indict- 
ments containing three counts each ; and upon conviction the court 
might pronounce eight sentences, one on each indictment, just as 
was done in the case at bar, and the judgments would be neither er- 
roneous nor void. 

Another and the last objection to be noticed is to the action of 
the court in the order consolidating the indictments. We think it 
is clear that this inquiry is addressed to a question of error in the 
proceedtng and judgment, and not to the question whether the judg- 
ment and sentence are void, as without jurisdiction and authority. 
Ex parte Parks, 93 U. S. 18; U. S. v. Pridgeon, 153 U. S. 48, 14 Sup. 
et. 746; Ornelas v. Ruiz, 161 U. S. 502, 16 Sup. Ct. 689; In re Fred- 
erich, 149 U. S. 70, 13 Sup. Ct. 793; Bish. Cr. Proc. § 1410. This 
question could be re-examined only on writ of error, and in that mode 
only after exception duly taken and reserved in the court below. 
Bucklin v. U. S., 159 U. S. 685, 16 Sup. Ct. 182; Logan v. U. S., 144 U. 
S. 263, 12 Sup. Ct. 617. 

We conclude, therefore, that there was no eri-or in the judgment 
of the court below denying the writ, and the same is accordingly 
afBrmed. 

NOTE. In addition to the anthorities referred to in the opinion, the foUow- 
Ing may be consulted with advantase, as bearing upon tlie différent points 
considered and decided: U. S. v. Blaisdell, 3 Ben. 132, Fed. Cas. No. 14,6ftS; 
Ex parte Peters, 4 Dill. 169, Fed. Cas. No. 11,027; Ex parte Shaffenburg, 4 
DUi. 271, Fed. Cas. No. 12,696; Ex parte Peters, 12 Fed. 4G1; Wiborg v. TJ. S., 
163 U. S. 632, 16 Sup. Ct. 1127. 
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In re MEROHANDISB IMPOBTBD BY HOIT. 

(Circuit Court, D. Massachusetts. August 19, 1896.) 

No. 458. 

CCSTOMS DUTIES— TOILBT ARTICLES— EaTJ DE OumiKE. 

Plnaud's Eau de Quinine Tonique, a toilet préparation used as an ap- 
plication to the haïr, consisting, 67 per cent, of alcohol, is/ioo of 1 per 
cent, of odoriferous resln, sulphate of quinine, and essentiel oils, and the 
balance of water, is dutlable under Act 1894, par. 61, which includes 
"préparations used as applications to the hair, mouth, teeth, or skln, such 
as cosmetics, dentifrices, pastes, pomades, powders, and ail toilet prép- 
arations," and not under paragraph 7, which includes "alcohollc per- 
fumery, Including Cologne water, and other toilet waters, and alcohollc 
compounds not specially provided for," nor under paragraph 239, which in- 
cludes "ail compounds or préparations * • * of which distilled spirits 
are a component part, not specially provided for." 

Sherman Hoar and Frederick P. Cabot, for the United States. 
Alexander T. Ketclium and Ezra Thayer, for importer. 

PUTNAM, Circuit Judge. This proceeding relates to an importa- 
tion linown as "Pinaud's Eau de Quinine Tonique." It is essentially 
a proprietary préparation, although not médicinal, and therefore not 
within paragraph 58 of the act of 1894. For some years it has been 
a well-known article of commerce. On an appeal from the collector, 
the board of gênerai appraisers classifled this importation as within 
paragraph 61 of the act of 1894, which is as foUows: 

"Préparations used as applications to the hair, mouth, teeth, or skin, such 
as cosmetics, dentifrices, pastes, pomades, powders. and ail toilet prépara- 
tions, and articles of perfumery, not specially provided for in this act, forty 
per eentum ad valorem." 

The collector has, as provided by law, applied to this court for a 
review of the décision of the board of gênerai appraisers; claiming 
that the importation is dutiable under paragraph 7 of the act of 
1894, or under paragraph 239. Paragraph 7 reads as f ollows : 

"Alcohollc perfumery, including cologne water and other toilet waters, and 
alcohollc compounds not specially provided for in this act, two dollars per gal- 
lon and fifty per eentum ad valorem." 

Paragraph 239 reads as f ollows: 

"On ail compounds or préparations (except as specifled in the preceding 
paragraph of the Chemical schedule relating to médicinal préparations, of 
which alcohol is a component part), of which distilled spirits are a component 
part of chief value, not specially provided for in this act, there shall be levled 
a duty not less than that imposed upon distilled spirits." 

The United States also make a suggestion that, if the importation 
in issue is not covered by either of the paragraphs on which they rely, 
it cornes within the provisions touching unenumerated articles; but 
those provisions plainly hâve no relation to this case. 

We are satisfled with the testimony of Mr. Oarmichael that the 
merchandise contains, of absolute alcohol, substantîally 67 per 
eentum, by volume, at 60 degrees Fahrenheit; that the solid residu- 
um, amounting to about ^Vioo of 1 per eentum, consista principally 
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of an odoriferous resin, having a fragrance similar to that of gum 
benzoin, a minute trace of sulphate of quinine, and also a very small 
percentage of essential cils, thé remainder of thé compound being 
water. Tlie préparation is offered and recommended to the public 
according to the labels on the bottles containing it, as shown by the 
following évidence: 

"Q. Now, I wish you would read to us the label that is on the outside of 
this bottle. Ans. A little of this wash, applied to the roots of the hair, nlglit 
and mornlng, with a sponge, will be found excellent for removing scurf, 
strengthening the hair, and to prevent the same from falling ont. It also 
renders the hair bi'illiant and soft, and it has a delicious and refreshing par- 
fume. That is the English 'label,' and the translation of the French is, 'To 
the basket of flowers; hygiène of the head; eau de quinine water as tonic; 
excellent against dandruff; to fortify the hair and prevent it from falling out; 
to give It brilllancy and suppleness; it frees the hair from corrosive action 
of persplration, and leaves an agreeable and invigorating odor.' " 

We are satisfied by the testimony of varions large dealers appear- 
ing in the record, including that of Mr. Burnett, who ia the prin- 
cipal witness for the United States, if not the only one, that, al- 
though the compound contains an agreeable perfume, it is not per- 
fumery, in any sensé of the word, whether it be interpreted accord- 
ing to its popular, commercial, or statutory meaning, but that, on ac- 
count of the coloring matter and oils which it contains, it stains, and 
cannot be used as such. The agreeable odor is purely incidental, 
the same as found in thousands of other articles which are in no 
sensé perfumery, but which are nevertheless thus made attractive 
for common use. Taking the testimony of Mr. Burnett, an extensive 
dealer and manufacturer; of Mr. Utard, agent of Pinaud in the 
United States; of Mr. Froelich, who for several years has had charge 
of that department of the business of Stem Bros., widely known as 
retailers in the city of New York, which includes Pinaud's Eau de 
Quinine Tonique ; of Mr. Fuller, representing extensive dealers, man- 
ufacturers and importers in varions toilet articles, including this; 
and of Mr. Weed, buyer of this class of merehandise for W. P. Schief- 
flin & Co., like dealers, — ail of whom unité in sustaining the importer 
on thèse particular points of fact, we are satisfied that the importa- 
tion in issue has never been known commercially, or in any sensé, as 
perfumery, but has always been known commercially, and in every 
sensé, as a préparation used as an application to the hair, and that 
it is such inherently. But this alone would not make it such an ap- 
plication within the meaning of paragraph 61, as to which the rule 
of interprétation ejusdem generis is made imperative by the words 
"such as cosmetics, dentifrices, pastes, pomades, powders." Not 
every application to the hair is within that paragraph, but only those 
which are specifled there, or are akin thereto. But there can be no 
question, on the évidence of some of the witnesses we refer to, that 
this importation is also a "toilet préparation." It is clearly in- 
tended for self-use at the toilet, and is thus used in the way in which 
articles commonly known as toilet préparations ordinarily are. It 
is therefore, to this estent, plainly within the letter and spirit of 
paragraph 61. This conclusion of fact harmonizes with the flndings 
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of the gênerai appraisers. But they did not négative paragraph 7, 
which enumerates "alcoliolic perfumery, including Cologne water and 
other toilet waters." We hâve already shown that this is not per- 
fumery, in any ordinary sensé of the word, or inherently. The lan- 
guage of paragraph 7, however, by its method of using the word 
"including," broadens the word "perfumery," so that, in its statutory 
sensé at this place, it includes alcoholic toilet waters. There can 
be no doubt, moreover, that this expression "toilet waters," in con- 
nection with the word "alcoholic," is spécifie, to such an extent 
that anything contained in paragraph 61 must be regarded, with réf- 
érence thereto, as generic. ïherefore we hâve been compelled to 
(îonsider whether the importation cornes within that expression. Mr. 
Bumett, of whom we hâve already spoken, testified as follows : 

"Q. What is the différence between toilet waters and toilet préparations? 
Ans. Toilet préparations are anything that is used for the toilet. Toilet wa- 
ters are used In combinations and in the bath. Q. Would a toilet préparation 
Include toilet waters? Ans. Yes, sir; I should think so. Q. But toilet waters 
include articles that are used chiefly for the bath? Ans. For the bath and 
complexlon; for the person directly." 

In some portions of Mr. Burnett's testimony he appears to classify 
this importation as toilet water. But notwithstanding this, and 
notwithstanding the expression "toilet waters" is somewhat ill defin- 
ed, there can be no reasonable doubt that the extract we make from 
his testimony is in accordance with the fact. Inasmuch as there 
is no évidence in the record that this importation is used in the bath, 
or as toilet waters are ordinarily used, and as, also, the évidence 
cited négatives this suggestion, we are satisfied that it is not toilet 
water, in either the commercial or popular sensé; and there is noth- 
ing in the statute or in its history to indicate that this expression in 
paragraph 7 is used with any statutory effect differing from the 
commercial or ordinary sensé. Thus, the proofs in the record show 
that the importation is a préparation used as an application to the 
hair, and a toilet préparation, and négative any claim that it is alco- 
holic perfumery, or alcoholic toilet water. There can be no ques- 
tion that the article in issue is an "alcoholic compound," within the 
gênerai meaning of those words; and the testimony also shows that 
it is a préparation "of which distilled spirits are a component part of 
chief value," within the gênerai meaning of that expression. There 
is also a suggestion that this préparation is colorable. What the 
effect of such a suggestion would be, if sustained, would dépend upon 
many circumstances which we need not discuss, as it is not sup- 
ported by any direct proof in the case, nor by any proof which the 
court would be justifled in regarding. It is true that the words 
"quinine" and "tonic," as applied to this préparation, may be mis- 
leading. However, there seems to be a trace of sulphate of quinine 
in it; and among the other merits claimed for it by its importer are 
those of strengthening the hair, and of preventing it from falling 
out, which perhaps render it a tonic, in the sensé in which the word 
is used by the trade dealing in articles for the toilet. Taking the 
entire record together, there is nothing to justify the court in even 
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euspecting that the article in question is not honestly made and sold 
wholly and specially for the purposes described in tlie abstract from 
the labels already recited, or in holding that it is in any way a colora- 
ble or simulated préparation. 

Thèse facts thus appearing from the proofs in the case, the law 
applicable to them seems to us entirely clear. Paragraph 7 ap- 
plies to no alcoholic compounds except those not specially provided 
for elsewhere in the act; and paragraph 239, with référence to com- 
pounds and préparations of which distilled spirits are a component 
part of chief value, has the same limitation. The expressions "al- 
coholic compounds," and "compounds or préparations * * * of 
which distilled spirits are a component part of chief value," are 
strictly generic, and therefore are clearly so limited by the words 
"not specially provided for in this act" as to exclude everything else- 
where in the statute of a spécifie character or description. It is too 
clear for argument that "préparations used as applications to thp 
bair," and "toilet préparations," as coUated in paragraph 7, represent 
subdivisions, and are spécifie, as compared with the generic désigna- 
tions found in paragraphs 7 and 239. This is so entirely plain that 
we need not dwell upon it. 

The United States hâve brought to our attention paragraph 77 
of the act of 1890, and argue that, inasmuch as that paragraph con- 
tained the words "and tonics," and the importation in issue is de- 
scribed as a tonic, and as, also, paragraph 61 of the act of 1894 
omits the words "and tonics," congress, by implication, excluded 
merchandise of the class now in issue from the classification con- 
tained in paragraph 77. Paragraph 77 reads as follows: 

"Préparations used as applications to the hair, mouth, teeth, or skin, such 
as cosmetics, dentifrices, pastes, pomades, powders, and tonics, Including ail 
known as toilet préparations, not specially provided for in tliis act, fifty per 
centum ad valorem." 

We hâve already referred to the fact that the importation in issue 
may be a tonic, in the sensé of the trade dealing in articles to which 
paragraph 77 of the act of 1890 and paragraph 61 of the act of 1894 
relate, which fact lays a basis for the argument of the United States 
in this connection, but the reconstruction of the paragraph does not 
justify us in accepting their proposition. It is true that paragraph 
61 omits the words "and tonics," but it omits also the words "includ- 
ing ail known as toilet préparations," and inserts in lieu of the latter 
the words "and ail toilet préparations, and articles of perfumery," 
followed by the words "not specially provided for." Looking at ail 
thèse changes, we can only say that the impression we gather from 
them is that the words "and tonics" were stricken ont on account of 
their évident indefiniteness, and of the uncertainty of their meaning 
in this connection, and wholly for the purpose of securing clearness 
in phraseology; and we are also of the impression that the words 
"and ail toilet préparations, and articles of perfumery" were inserted 
in order to harmonize ail parts of the paragraph, and thus they some- 
what broadened it. But we are of the opinion that we need not elab- 
orate this, because paragraph 61, as it now stands, is too positive, so 
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far as the case at bar is eoncerned, to permit of its being construed 
away by any théories arising from the changes in phraseology to 
which we refer, — ^théories wMch, no matter how carefully studied, 
no court can with certainty accept as correct. Indeed, to pass from 
the question before us to the théories underlying thèse changes is not 
to pass from what is uncertain to what is certain, but the reverse. 

We hâve also had pressed upon us the gênerai policy of congress 
to bring the customs laws into harmony with those laying taxes on 
domestic products, — a policy which no doubt exista, and which is in- 
dicated by that portion of paragraph 239 cited. We would feel the 
force of this argument in a case of great doubt, but we are not justi- 
fied in undertaking to carry out a policy, no matter how generally in- 
dicated, to the estent of twisting an enactment from its clear lan- 
guage. It is not an uncommon thing for congress to forget in one 
enactment its gênerai policy as declared in many others, or even to do 
this in différent parts of the same statute. We hâve been referred 
to many décisions, and also somevvhat to the history of the législa- 
tion in question in connection with the practice and rulings of the 
department and the departmental officers; but we hâve not found 
enough in them to assîst us in the case to any material extent, or to 
icause us to hesitate in our conclusions. Judgment will be entered 
in due form against the United States. 



3. G. BRILL CO. v. AVILSON et al. 

(Circuit Court, E. D. Pennsylvania. June 29, 1896.) 

Patents— Invention— Street-Rail WATT Summbr Cahs. 

The Brill patent, No. 315,898, for Improvements In summer cars for 
Street or tram railways, consisting malnly in the use of métal, instead of 
wooden, panels for the ends or sldes of the car seats, Is vold for want of 
invention. 

This was a suit in equity by the J. G. Brill Company against Ed- 
ward H. Wilson and others, trading as E. H. Wilson & Co. and as the 
Lamokin Car Works, for alleged infringement of a patent. 

Francis Eawle, for complainant. 
Bernard Gilpin, for respondents. 

ACHESON, Circuit Judge. The défendants are charged with the 
infringement of letters patent No. 315,898, granted on April 14, 1885, 
to George Martin Brill, for improvements in summer cars for street or 
tram railways. The nature and object of the alleged invention are 
thus set forth in the spécification: 

"My invention has relation to that form of cars for street or tram railways 
known as 'open or summer cars,' and of that klnd provided with transverse 
seats, and has partlcular référence to the panels for the ends or sldes of the 
seats, and the manner of securing the panels, seat-arms, and frames to one 
another, and the panels to the sill-pieces of the car. Heretofore thèse panels 
hâve been made of thin wood or veneering, suitably hacked, and provided 
with strengthenlng ribs or cleats, and screwed to the side posts and seat- 
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frames. Thèse wooden panels, being extremely Ught and frail, soon crack or 
break, and are susceptible of belng readily damaged, besldes whicb, as they 
do not provide any support for or strengthen the connections of the seat-frame 
and slde posts, the latter hâve to be made of extra thickness, In order to ob- 
tain the requlsite strength for supporUng the seat-frames, and in many cases 
bent or curved or other meta! braces or bars attached to the aide posts are 
used for supporting the seat-frames. My invention has for Its object to over- 
come the above-descrlbed objections, or to provide a summer or open street 
car with panels which are not liable to cracks, cannot be readily dam- 
aged, and which form a support for the seat-frame, and strengthen the side- 
post connections, whereby the thickness of said posts may be reduced, and 
ail sustaining braces or bars for the seat-frame are dispensed with. My in- 
vention accordingly eonslsts of the combination, construction, and arrange- 
ment of parts, as hereinafter described and claimed, having référence par- 
ticularly to a curved or other approprlately configurée panel made of métal, 
and provided with inwardly projecting lugs, with boit or screw holes at its 
bottom and near its top, and with cups or boxes for supporting the ends of 
foot bars or rungs; second, to a summer car having side-panels bolted to the 
sill-pieces, and having supporting lugs for the ends of the seat-frame, whlch 
is secured to the panels by a boit connection known as a 'bed-post boit'; and, 
third, to a like car having métal panels supporting the seat-frame and the 
ends of the foot bars or nings." 

Then, after a particular description of the several parts, the spéci- 
fication further states: 

"It is évident, therefore, that the use of the ^etal panels, F, affords strong 
and durable end supports for the seat-frames and attached parts, and that 
said parts may be of a lighter construction than has heretofore been employed 
in the above-descrlbed class of street cars." 

Ail the claims of the patent are for combinations, and the panel is 
an élément i» each of them. One cannot read the above extracts 
from the spécification, especially in connection with the plaintiff's 
proofs, without perceiving that a "panel made of métal" is the great 
feature of this patented improvement. The other described détails 
of construction and arrangement are incidental and subordinate. It 
will be observed that the spécification states that "heretofore thèse 
panels hâve been made of thin wood or veneering, suitably backed." 
In substance, the représentation is hère made that métal panels for 
the ends or sides of car seats had never been used in the construction 
of street cars before the described improvement was devised. Now, 
had this been true, Ihe patent possibly might be sustained. Smith 
v. Vulcanite Co., 93 U. S. 486. But the proof is clear that as early as 
the year 1878 the plaintiff built a street car, in which the panels for 
the ends or sides of the car seats were made of métal; and this car 
was successfully used on the Thirteenth & Fifteenth Streets Pas- 
senger Railway (Philadelphia) in Marcn, 1879, and thereafter. It is 
also show» that in 1883 the plaintiff built and delivered to the East 
Saginaw Company four cars equipped with métal panels of the same 
construction. Moreover, the métal panel of the Thirteenth & 
Fifteenth Streets car structure was used in connection with a post, 
the latter, however, being on the outside of the panel, whereas the 
post of the patented structure is on the inner side of the panel. Had 
this old car structiire been brought to the attention of the patent- 
office examiner, it may be confidently afiBrraed, in view of the contents 
of the file wrapper, that the patent would not hâve been allowed, but 
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the original rejection would hâve been adhered to. The evideace 
now produced, I think, completely overthrows the presumption of 
patentability arising from the grant of the patent. There is no nov- 
elty in any of the éléments of the combinations, and ail thèse élé- 
ments had been used previously in street cars for the like purposes 
as in the patented structure. Whatever may be new in the construc- 
tion and arrangement of parts seems to hâve been the resuit of mère 
good judgment, and the natural outgrowth of mechanical skill. 
Brown v. District of Columbia, 130 U. S. 87, 9 Sup. Ct. 437; Florsheim 
V. Schilluig, 137 U. S. 64, 11 Sup. Ct. 20. The improvement of the 
patent, at the most, was the mère carrylng forward to better results 
of the original idea embodied in the car structure of 1878, and there- 
fore was not invention. Smith v. Nichols, 21 Wall. 112, 119; Burt 
V. Evory, 133 U, S. 349, 10 Sup. Ct. 394; Belding Manufg Co. v. Chal- 
lenge Com-Planter Co., 152 U. S. 100, 107, 14 Sup. Ct 492. If the 
Brill patent could be sustained, then, in view of the prior state of the 
art, the plaintiflf would be limited to the précise form and arrange- 
ment of parts described and shown in the patent. Bragg v. Fitch, 
121 U. S. 478, 7 Sup. Ct. 978. Under such a construction of the pat- 
ent it is questionable whether infringement is shown. The post of 
the patent is mortised into the sill, whereas the défendants' post is 
not let into the sill, but flts in a métal socket or cup on the bottom of 
the panel, and is held by a rib on the interior of the panel. Thèse dif- 
férences are slight, it is true; but where the patented improvemeat 
itself is so slight, there is great force in the suggestion that thèse 
différences are sufflcient to avoid the charge of infringement. Bern- 
heim v. Boehme, 20 C. C. A. 31, 73 Fed. 833; Bragg v. Fitch, supra. 
This point, however, was not much discussed, and I express no posi- 
tive opinion thereon, but place my décision upon the lack of invention. 
Let a decree be drawn dismissing the bill, with costs. 



UNION SWITOH & SIGNAL CO. et al. v. PHILADBLPHIA & B. B. 00. 

étal. 

SAMB V. ATLANTIC CITY B. 00. et al. 

(Circuit Court, H. D. Pennsylvaiila. July 24, 1896.» 

No. 66. 

Patent Suits— Preliminaby Injunction. 

A prellmlnary injonction should not be granted where the patents in 
suit hâve not before been Judlcially consldered, and Involve complieated 
apparatus, In respect to whieh the experts, testifying by affldavit, differ 
radically, both In matters of opinion and matters of fact, and where the 
question of infringement dépends largely upon the construction to be glven 
to the clalms In vlew of the prlor state of the art. 

Thèse were suits in equity by the Union Switch & Signal Com- 
pany and others against the Atlantic City Eailroad Company and 
others for alleged infringement of certain patents relating to auto- 
matic electric railway signaling. The causes were heard on mo- 
tion for a preliminary injunction. 
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H. J. Warren Coulston and George H. Christy, for plaintijïa. 
Witter & Kenyon and Thos. Hart, Jr., for défendants. 

ACHESON, Circuit Judge. Whetlier, by reason of tkeir delay in 
applying for a prelimlnary injunction, tlie plaintiffs are not pre- 
cluded from sucli interlocutory relief, is a close question. But, 
waiving the alleged lâches, when the merits of the controversy are 
approached, we discover weigHty objections to the grant of the pre- 
limlnary relief now sought. The patents in suit hâve not been 
judicially considered, and the questions arising thereon which are 
now presented to the court for décision are both new and serions. 
This is not a case involving machinery of simple construction, tlie 
principle and opération of which can be understood by mère inspec- 
tion. The controversy relates to two rival Systems of automatio 
electric railway signaling. The apparatus employed on the one 
side and the other is complicated, at least in matters of détail. 
The case is one in which expert testimony is peculiarly valuable, 
and perhaps is indispensable. Such évidence, indeed, we hâve hère, 
but only in the unsatisfactory shape of ex parte affldavits. Then 
tiie experts dtffer radically, not merely in their opinions, but also 
with respect to important matters of fact. The question of in- 
fringement dépends largely upon the construction to be given to 
the claims in suit, in view of the antécédent state of the art. A 
wide field of investigation is thus opened. In the imperfect state 
of the proofs, then, ought the court to interfère preliminarily by in- 
junction? Certainly, the answering afifldavita raise sufflcient doubt 
as to the plaintiff's right to an injunction to cause hésitation. It 
may be conceded that there are spécial reasons hère for speedj; 
action ; but, after the most caref ul considération of ail the affldavits 
and accompanying exhibits, I am convinced that the court should 
refrain from undertaking to détermine the rights of the parties un- 
til complète proofs are taken. There is no other safe course. 
Thèse considérations constrain me to deny thèse motions. The 
motion for a preliminary injunction is denied in each of the cases. 



THOMSON-HOUSTON ELECTRIC CO. v. KBLSBY ELECTRIC RAIL- 
WAÏ SPECIALTX CO. et aL 

(Circuit Court of Appeals, Second Circuit July 29, 1896.) 

L PATBÎTTS— CONTHIBUTORT InFRIUGEMENT. 

An Injunction, on the ground of contrlbutory înfringement, may be 
granted against one -who, by his advertlsements and course of business, 
shows a willingness to co-operate with aay infringer who may présent 
himself, by malting and selling to him a devlce or élément of a patented 
comblnatlon, to be used in connection with other parts, obtained from a 
différent source. Wallace, Circuit Judge, dlssentlng. 

% 8amb— Electric Railwat Trollbts. 

It is not an Infringement of the Van Depoele patent, No. 495,443, for 
an Improvement In traveling contacts for electric railways, to furnish to 
'a user of the Invention a trolley stand, which is one of the éléments ol 
the comblnatlon, to replace the original stand, which bas become broken, 
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or has otherwlse lost Ifs useful capaclty. 72 Ted. 1016, modlfled. Wilson 
V. Simpson, 9 How. 109, followed. Davis Electrical Works v. Edison 
Electric Light Co., 8 0. 0. A. 615, 60 Fed. 276, dlstinguished. 

8. Samk. 

One who purchases thie apparatus covered by tlie Van JDepoele patent, 
No. 495,443, for an Improyement in traveling contacts for electric rail- 
ways, lias the riglit, immediately thereafter, to discard the élément 
known as the "trolley stand," and purchase from another a dilïerent 
stand, whiçh he conceives to be better sulted to his purposes. 72 Fed. 
1016, modlfled. 

Appeal from the Circuit Court of the United States for the District 
of Connecticut. 

This was a suit in equity by the Thomson-Houston Electric Com- 
pany against the Kelsey Electric Bailway Specialty Company and 
others for alleged infringement of the Van Depoele patent for an im- 
provement in traveling contacta for electric railways. A preliminary 
injunction was granted by the court below (72 Ped. 1016), and the 
défendants hâve appealed. 

Edward H. Rogers, for appellants. 
Betts, Hyde & Betts, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The circuit court of the United States 
for the district of Connecticut, after an exhaustive investigation of 
the validity and alleged infringement of letters patent No. 495,443, 
dated April 11, 1893, and issued to the administrators of Charles J. 
Van Depoele, decreed that the Winchester Avenue Eailroad Com- 
pany had iofringed claims 6, 7, 8, 12, and 16 of the patent. The com- 
plainant in the suit was the Thomson-Houston Electric Company, 
the assignée of the patentées. 71 Fed. 192. The combination cov- 
ered by thèse claims, and now used generally by the electric railroads 
of the country, consisted "generally in an electric railway having an 
overhead conductor, and a car for said railway, provided with a con- 
tact device carried by the car so as to form a unitary structure there- 
with, and consisting of a trailing arm, hinged and pivoted to the car 
so as to bridge the space between it and the conductor, and move 
freely both laterally and vertically, and said arm carrying at its outer 
end a contact device capable of being pressed upward, by a suitable 
tension device, into engagement with the underside of the conductor." 
The important and distinctive part of the invention was the trailing 
arm, hinged and pivoted to the car, and moving laterally and ver- 
tically, with a contact device at its outer end, capable of being pressed 
upward, by a suitable tension device, into engagement with the under- 
side of the conductor. The novel élément of "the overhead, under- 
running, spring-pressed, laterally swinging contact arm" was of great 
utility, and has superseded pre-existing attempts at trolley-road equip- 
ment. The "trolley stand," so called, is the means by which the 
trailing arm is hinged and pivoted to the car with a capacity for 
latéral and vertical movement, and is pressed upward by some suita- 
ble spring. No particular form of stand was included in the Van 
Depoele invention, for any one of a number of forms would answer 
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the purpose. The défendant the Kelsey Electric Eailway Specialty 
Company manufactures a particular form of trolley stand, for which 
letters patent hâve been issued, which ît has advertised for sale, 
and has aiso, in its advertisements, represented itself as a dealer in 
trolley pôles and overhead trolley equipments. Its trolley stand 
consisted, in the main, of a base secured to the car roof, a frame 
revolubly mou»ted upon the base so as to receive the end of a trolley 
arm, and springs by which tension upon the arm is produced. The 
Thomson-Houston Electric Company having brought suit against the 
Kelsey Company for infringement of this Van Depoele patent, the 
circuit court for the district of Connecticut (72 Fed. lOlG) granted a 
motion for an injunction pendente lite against its making or selling 
any apparatus embodying the subject-matter of any trolley bases de- 
vised or intended to be used in infringement of those claims of said 
patent which were found to hâve been infringed in the Winchester 
Case. The présent appeal is from this order. 

The question, as presented in the affîdavits and briefs, relates par- 
ticularly to the manufacture and sale of trolley stands. As évidence 
of an intention to infringe, the complainant relied upon the language 
of the defendant's advertisement, which offered for sale the stands 
and overhead trolley equipment generally. The défendant admits 
that it has sold trolley stands, directly or indirectly, to electric com- 
panies which purchased their equipment originally from the com- 
plainant's licensees, either by way of repair, or because the purchasers 
wanted an improved stand. It dénies that it has knowingly sold to 
an infringer of the patent in suit, or to be used for the purpose of 
infringement. The circuit judge was of opinion that the défendant 
was selling stands capable of , and designed for, an unlawful use, and 
that, inasmuch as they are useful only for the purpose of performing 
functions involved in the opération of the patent, there was a pre- 
sumption of an intention that thèse stands should be so used, which 
was not dispelled by the afladavits. The question being one of con- 
tributory infringement, the appellant urges that there was no suffi- 
cient évidence that the défendant had concerted, or was concerting, 
or intended to concert with any person for the infringement of the 
complainant's patent, and that, consequently, the injunction order 
either ought not to hâve been issued, or was too sweeping in its terms. 

What contributory infringement is, and why it should be enjoined, 
was clearly shown in Wallace v. Holmes, 9 Blatchf. 65, Fed. Cas. 
No. 17,100, — ^the earliest case in this country upon the subject, and 
upon which the subséquent cases of contributory infringement rest. 
The complainant's patent in that case was for an improved lamp, 
which consisted of an improved burner, or metallic portion, and a 
glass chimney. The défendant made and sold the improved burner, 
which must be used with a chimney, and, in order to make sales, ex- 
hibited the bumers with chimneys to customers; and the circuit 
judge thought that a concert with others to use the patented article, 
as a whole, was a certain inference from the obvions facts in the case, 
and the efforts of the défendant to solicit sales by showing the opéra- 
tion of the whole patented article. The willingne«s of the défend- 
ant in this case to aid other persons in any attempts which they may 
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be disposed to make towards infringement is also apparent. Its 
trolley stands are designed to be used in the patented System, and 
to be the means of enabling the trailing pôle to perforai its distinctive 
and novel part in the combination. It suflSciently appears from the 
defendant's advertisements and afadavits that it was ready to sell 
to any and ail purchasers, irrespective of their character as in- 
fringers. A proposed concert of action with infringers, if they pre- 
sented themselves, is fairly to be inferred from the obvions facts of 
the case; and an injunction order is the proper remedy against 
wrongful acts which are proposed, or are justly to be anticipated. 
But the défendant says, also, that the order which was granted is 
capable of too sweeping an interprétation, because it has a right to 
supply purchasers, who hâve acquired the right to use the patented 
combination, with its trolley stands, either by way of repair, or be- 
cause the stands which were furnished to them were not adapted to 
the needs of the cars upon which they were placed ; and it invokes the 
principle which was stated in Chaffee v. Belting Co., 22 How. 217, 
as follows: 

"If a person legally acqulres a tltle to that which Is the subject of letters 
patent, he inay continue to use it untll It Is wom out, or he may repair It or 
Improve upon it as he pleases, in the same manner as if deallng with property 
of any other klnd." 

The complainant, which is utilizing its patent rights by the manu- 
facture and sale of trolley-railroad equipments, and desires to com- 
pel purchasers to continue to supply themselves with its form of 
stands, replies that the defendant's sales are not for the pnrpose of 
repair, but are for the reconstruction of the patented combination, 
and that a reconstruction of a destroyed or worn-out combination is 
an infringement. This proposition is true, and examples of the cases 
to which it is applicable are found in Cotton-Tie Co. v. Simmons, 106 
U. S. 89, 1 Sup. et. 52, and Davis Electrical Works t. Edison Electric 
Light Co., 8 C. C. A. 615, 60 Fed. 276. In the Cotton-Tie Case the 
continuai use of patented ties, which consîst of a band and buckle, 
was purposely destroyed by the purchaser, by cutting the band, after 
he had received the baie around which the tie was placed, and the 
parts were sold as waste material. A new purchaser bought the 
several parts, mended the bands, replaced the buckles, sold them to 
be used as ties, and was held to be an infringer. In the Edison Case 
the reconstruction was equally extensive. The infringer made a hole 
in the bulb of an Edison incandescent electric lamp, in which the 
earbon filament had been worn out, put in d new filameat, having 
its ends cemented in platinum sieeves, fused a tube of glass into the 
open end of the bulb, exhausted the air, and sealed the bulb. Inas- 
much as "the filament, duly charged, is the light-gîving thing," the 
work of the infringer was the manufacture of a new lamp. The 
complainant, recognizing that the facts in thèse cases are not analo- 
gous to those in the record now before us, urges that, in order to con- 
stitute reconstruction of a patented device, it is not necessary that 
the structure should hâve been destroyed intentionally, or that the 
vital and peculiar élément of the invention should hâve been worn 
out by use, but that the substitution of an important member of a 
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patented combination, which was intended to be permanent, in place 
of the corresponding member, which had been accidentally broken or 
has been worn out, is reconstruction, and that there is a recognized 
distinction between such a substitution, and the replacing of fragile 
members, whose life is necessarily short. Eeliance is placed upon 
the case of Wilson t. Simpson, 9 How. 109, which involved the ques- 
tion of the interest which the owners of a patented. machine had in it 
after the expiration of the first term of a patent, where there had 
been a renewal and extension of it, and which has been sometimes sup- 
posed to establish the rule that the replacement by the purchaser of 
the parts of a patented machine, which must, from their nature, be 
temporary, is permissible, while in no event is the replacement per- 
missible of a part which it was hoped would be permanent. The case 
related to the right of a purchaser of a Woodworth planing machine 
to replace cutters, which ordinarily had a life of only 60 or 90 days, 
and, as a necessily, the opinion dwells upon that fact; but the dé- 
cision did not make it a sine qua non, and did not intend to say that 
temporary cutters can be replaced, and that an élément intended to 
be permanent, but accidentally broken in 30 days after it was pur- 
chased, cannot be replaced. The distinction which the court was en- 
dearoring to point out, and which it thought was well illustrated in 
the Woodworth planer, was the différence between the repair or re- 
placement of a single élément of a combination, and the manufacture 
of a new machine in place of one which had become useless. The 
court says: 

"We admit— for such is the rule In WUson v. Rousseau, 4 How. 646— that 
when the material of the combination ceases to exlst, in whatever way that 
may occnr, the right to renew it dépends upon the right to make the Inven- 
tion. If the right to malie does not exist, there Is no right to rebuild the 
combination. But It does not follow, when one of the éléments of the com- 
bination has become so much worn as to be inoperatlve, or has been broiien, 
that the machine no longer exista, for restoratlon to Its original use by the 
owner who has bought its use. When the wearing or injury is partial, then 
repair is restoration, and not reconstruction. Illustrations of this wlU occur 
to any one, from the fréquent repairs of many machines for agricultural 
purposes, also from the repair and replacement of broken or wom-out parts 
of larger and more complex eombinations for manufactures. In either case, 
repairlng partial injuries, whetlier they occur from accident, or from wear 
and tear, Is only refitting a machine for use. And it Is no more than that, 
though it shall be a replacement of an essential part of a combination. It 
is the use of the whole of that which a purchaser buys, when the patentée 
sells to hlm a machine; and. when he repairs the damages which may be 
done to it, it is no more than the exercise of that right of care which every 
one may use to glve duration to that which he owns, or has a right to use 
as a whole." 

This distinction is both natural, and founded upon right reason, 
and gives to the patentée ail the beneflts to which he is entitled by 
the grant of the patent. While it is not intended that a trolley 
stand should be broken, or should lose its useful capacity, either 
calamity may befall it; and the right to replace the injured part 
by a new stand, from any person who can supply the article, should 
be conceded by the owners of the patent. It is not intended to 
permit the unauthorized substitution of the vital and distinctively 
new part of an invention in place of one worn out by use, as tlie 
v.75F.no. 10—64 
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substitution of a new filament in an Edison incandescent lamp, or 
the substitution of a new for an old burner in tbe Wallaee Gase, 
supra; but the trolley stand is not the vital élément of the in- 
vention, though a portion of it is an élément of the combination. 
It is the means, and in most cases the nonpatented means, for there 
are numerous forms of thèse bases by which the pôle is permitted 
to perform its functions. 

The défendant also says that, in order to obtain the use of an 
improved trolley stand, purchasers from the complainant are some- 
times willing to discard its stands, and substitute another form, 
which had its own advantages. For example, the trolley stand 
which is sold by the défendant is said to be less elevated above 
the top of the car than the stand of the complainant, and there- 
fore it is said that the Norwalk Street-Eailway Company found 
it necessary to change the stands which were furnished by the 
complainants, because of the low bridges recently constructed by 
a steam railroad over the tracks of the street electric road. A 
refusai to permit such a substitution is équivalent to a déclaration 
that the street-railway company cannot be permitted to improve 
its stands, except by the consent of the complainant. If a pur- 
chaser from the complainant chooses, the day after his purchase, 
to substitute a stand which is better made, and better adapted to 
his peculiar needs, he has the right to do so. But it will be urged 
that such a permission opens the door to infringement, and per- 
mits a spoliation of conceded rights of the complainant. It does 
throw upon the défendant the duty of careful investigation into 
the objects of the purchasers of its stands, and of an abandonment 
of indifférence as to whether they are seeking to trench upon the 
rights of the owners of the patent, or else, a liability to sitffer the 
conséquences of a violation of the injunction order. 

The order is directed to be modiâed, without costs of this court, 
by adding the words: "It is not intended to enjoin the défendant 
against the sale of trolley stands by way of replacement of broken 
stands, or stands worn by use, or substitution for trolley stands 
previously sold by the complainant to purchasers from it, but this 
permission does not give authority to reconstruct or rebuild a com- 
bination which has been sold by the complainant." 

WALLACE, Circuit Judge (dissenting). This case présents in 
my view an utterly unwarranted attempt on the part of the com- 
plainant to enlarge the monopoly which it has acquired as the own- 
er of the patents in suit, and to dominate exclusively the manufac- 
ture and sale of articles which its patents do not cover, and which 
others hâve a légal and moral right to make and sell. The pre- 
liminary injunction by which the défendants are restrained from 
making or vending their trolley stands was granted without a par- 
tiel e of évidence that they had ever infringed any of the claims 
of the complainant's patents, and, as I think, without the slightest 
évidence that they threaten to do so. They are as much entitled 
to make and sell their trolley stands as they are to make and sell 
the rails, the pôles, the wires, the screws, the paint, or any other 
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article whicli may be required for use by those wlio own and oper- 
ate electric railways in which the improvements covered by the 
patents of the complainant are utilized. The country is crowded 
with electric railways which utilize thèse improvements, but the 
improvements do not consist in the trolley stand. They consist in 
various combinations of parts, of which a trolley stand, in some 
form, is one. Thèse railways are generally owned and operated by 
corporations, a great number of which buy their outflt from the 
complainant, and thereby acquire the right to use the patented 
combinations during the life of the organized parts. Concededly, 
they hâve a right to repair their trolley stands, to substitute new 
ones for those old or worn out, or to substitute a better and im- 
proved kind for those originally bought of the complainant. The 
défendants hâve an equal right to make and sell the stands to such 
owners for that purpose. 

The injunction was granted upon the theory that a case of con- 
tributory infringement had been shown. The only évidence of 
contributory infringement consists in the fact that the défendants 
are making, advertising, and selling their trolley stands to the pub- 
lic. That they are concerting with infringers, with a view to as- 
sist them in appropriating without compensation the inventions pat- 
ented by the complainant, there is not a particle of évidence. Be- 
ing entitled to sell their article, they are under no obligation, be- 
fore selling it, to inquire whether the purchaser intends to make an 
illégal use of it. Privity with a wrongdoer is not to be inferred 
from the exercise of a légal right. The man who sells a gun or a 
knife would be guilty of an impertinence if he should inquire of 
the purchaser whether he intends to use it legitimately, and is un- 
der no duty to do so. The same rule applies to one who makes or 
sells an article which is not patented, but which may be used by 
the purchaser to work an infringement of a patent if he so diooses. 
One who assists another to infringe a patent is, of course, a tort 
feasor; and whether he is called a contributory infringer, or merely 
an infringer, is only a matter of nomenclature. But he does not 
assist or concert with another to infringe merely because he sells 
him an article which may be used to eflfect an infringement. In 
other words, participation in a wrong is not established by doing a 
lawful act, without évidence of an unlawful intention. 

I think the order granting the preliminary injunction should be 
revereed. 
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CASSIDY T. HUNT. 

(Circuit Court, N. D. Callfomla. March 2, 1896.) 

No. 11.780. 

1. Patents— Validitt—Fruit-Drying Appabatus. 

The Cassidy patent, No.' 172,608, for Improvements In fruit-drylng aj)- 
paratus, la valia. Packing Co. v. Cassiday, 12 C. 0. A. 31G, 64 B'ed. 585, fol- 
lowed. 

8b Samb^Damaqes for Infbingembnt — Actions at Law. 

In actions at law, plaintifC's damages, and not defendant's profits, are 
the measure of the recovery. If an established royalty is shown, tlils is 
nsually taken as the measure of damages. But, if there Is no established 
royalty, the jury (or the court, where a jury is waived) may consider what 
would be a reasonable royalty; and in determining this may consider the 
utility and advantage of the Invention over the ol<3 methods and devices, 
and, as one of the éléments, may taire Into account the profits made by de- 
fendattts by the Infringement. Packing Co. v. Cassiday, 12 C. 0. A. 316, 
64 Fed. 585, foUowed. Coupe v, Royer, 15 Sup. Ct. 19S, 155 U. S. 565, 
explained. 

This was an action at law by John W. Cassidy against W. J. 
Hunt for infringement of letters patent No. 172,608, issued Jan- 
uary 27, 1876, to plaintiff, for improvements in fruit-drying appa- 
ratus. The case was submitted to the court without a jury. 

John N. Miller, for plaintiff. 

Wheaton, Kalloch & Kierce, for défendant. 

McICENNA, Circuit Judge. There are two propositions submit- 
ted for décision, — the patentability of plaintiffs device, and the 
measure of damages. This case is one of a séries against certain 
défendants, and on the authority of Packing Co. v. Cassidy, 3 C. 
0. A. 525, 53 Fed. 257, and the présomption attributable to the 
patent, which I do not think the évidence of défendant overcomes, 
patentability must be af9rmed. 

The question of damages has given me more trouble. Indeed, 
it is a very serions one. I find myself confronted by what are 
elaimed as conflicting authorities, — a décision of the court of ap- 
peals of this circuit, and a décision of the suprême court of the 
United States. The latter, of course, must prevail if it is an- 
tagonistic to the other. Whether it is or not dépends upon its in- 
terprétation, and to interpret it a review of prior décisions be- 
comes necessary. But before undertaking it I will state the point 
in contention explicitly. As I hâve said, this case is one of a 
séries against certain défendants. In the case of Same Plaintiff 
T. Packing Co, the testimony showed no established royalty, and I 
instructed the jury as follows: 

"But you hâve a right to consider what would hâve been a reasonable 
royalty for the défendant to hâve paid, and flx the damages at that sum. In 
determining this point, you must consider ail the facts of the case, and the 
utility and advantage of the invention over the old modes or devices which 
had been used at the time of the infringement for working out similar résulta, 
If the évidence shows such utility and advantage." 
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Tke instruction was affirmed by the court of appeals. 12 C. G. 
A. 316, 64 Fed. 585. It seems f rom the comments of the court that 
counsel for défendant did not contest the principle that what would 
be a reasonable royalty could be shown, only that the évidence in 
the case did not show it. In the case at bar counsel cites Coupe v. 
Eoyer, 155 U. S. 565, 15 Sup. Ct. 200, against the principle, and 
antagonizes by the décision the circuit court of appeals at ail points. 
The action was at law, and Justice Shiras, spealiing for the court, 
said: 

"The plaintlfifs deseribe their invention as a new and Improved machine 
for converting raw hides Into leather of that class which Is used for belting, 
lacings, and other purposes where It is necesisary to préserve tiie native 
strength and toughness without destroying or impairing the natural fibers 
or grain of the leather." 

The évidence was stated as follows: 

"The évidence upon whlch the plaintlfifs relied tended to show that the de- 
fendants had treated, upon thelr own machines, sixty-slx thousand hides. 
They also called Herman Royer, one of the plaintiffs, who testifled that In 
his opinion there would be a saving of $4 or $5 a hide by using his machine 
over what It would cost to soften hides by any other method, and that he knew 
that the différence between the cost of softening the raw hIde by mechanical 
action In his machine and doing the same work by hand or by any other de- 
vices known would be more than one dollar a hide. This was ail the évi- 
dence offered on the subject by the plaintlffs. The défendant Coupe testified 
that there was no advantage in the use of the plaintiff's mechanism, and that 
he would not take such a machine as a gift. Upon thIs évidence the court in- 
strueted the jury as follows: 'The course taken by the plaintlffs to show the 
amount of damages is a proper course. They undertake to show the value 
of thIs Invention to any person using it, and the law deems It a fair Inference 
that whatever value has been recelved by the défendants through the use of 
this invention, so much has been taken from the plaintlffs, and they are en- 
titled to bave it restored to them. Upon the amount of those damages yon 
hâve the testimony. If I remember right, of only one witness. Mr. Royer him- 
eelf has made an estimation, as he states, of the amount of money which 
would be saved by the use of this partieular mechanism for the performance 
of this partieular opération in the course of the production of rawhide leather. 
* * * If you believe his testimony to be sound, and In accordance with the 
truth, then you may make up your verdict on that basls; that being, I think, 
the only testimony in the case as to the amount of damages.' " 

The learned justice then said: 

"We cannot approve of this instruction, which we think overlooked the 
established law on the subject. The toplc is one upon whlch there has been 
some confusion, and perhaps some varlance in the cases. But récent dis- 
cussion has cleared the subject up, and the true rules hâve become well set- 
tled. There is a différence between the measure of recovery In equity and 
that applicable In an action at law. In equity the complalnant Is entitled to 
recover such gains and profita as hâve been made by the Infringer from the 
unlawful use of the invention, and, since the act of July 8, 1870, In cases 
where the injury sustained by the Infringement is plainly greater than the ag- 
gregate of what was made by the défendant, the complalnant is entitled to 
recover the damages he has sustained, in addition to the profits recelved. At 
law the plaintifC is entitled to recover as damages compensation for the 
pecuniary loss he has suffered from the Infringement, without regard to the 
question whether the défendant has gained or lost by his unlawful acts; the 
measure of recovery in such cases being not what the défendant has gained, 
but what plaintiff has lost. As the case In hand is one at law, It is not neces- 
sary to pursue the subject of the estent of the équitable remedy; but référ- 
ence may be had to Tilghman v. Proetor, 125 U. S. 137, 8 Sup. Ct. 894, where 
the cases were elaborately considered, and the rule above stated was declared 



1014 75 FEDERAL REPORTER. 

to be established. • • • It Is erldent, therefore, that the learned judge ap- 
pUed tbe wrong standard In Instructlng the jury that they should flnd what 
the défendants mlght be shown to bave gained from the use of the patented in- 
vention. • * * Upon this State of facts, the évidence dlscloslng the existence of 
no license fee, no Impalrment of the plaintiffs' market, In short, no damages of 
any klnd, we think the court should hâve Instructed the jury, if they found 
for the plaintifC at ail, to flnd nominal damages only." 

I have quoted from the case at length, so as better to compare 
it with prier cases. The purpose of an action at law is to recover 
the plaintiff's loss, and the measure of recovery is the plaintiff's 
loss. This is the principle. This loss, therefore, becomes the chief 
inquiry. By what rule is it ascertained? There may be direct évi- 
dence of it or indirect évidence. See Rob. Pat. §§ 1061, 1062. As 
examples of indirect évidence, the author mentions profits of the 
défendant, and his déduction from the cases is that such profits 
may be considered by the jury. Burdell v. Denig, 92 U. S. 720, 
was an action at law, and Justice Miller, speaking for the court, 
distinguished the measure of damages in an action at law from 
that in equity, as follows: 

"First. In cases where profits are the proper measure, It is the profits which 
the Infrlnger makes, or ought to make, which govern, and not the profits 
whlch plaintîff can show that be mlght have made. Second. Profits are not 
the prlmary or true criterion of damages for infringement In an action at law. 
That rule applies eminently and mainly to cases in equity, and is based upon 
the idea that the infrlnger shall be converted into a trustée, as to those profits, 
for the owner of the patent whlch he infringes,— a principle which it is very 
dlfBcult to apply in a trial before a jury, but quite appropriate on a référence 
to a master, who can examine defendant's books and papers, and examine 
him on oath, as well as ail his clerks and employés. On the other hand, we 
have repeatedly held that sales of licenses of machines, or of a royalty estab- 
lished, constitute the prlmary and true criterion of damages is the action at 
law." 

But the learned justice added: 

"No doubt, in the absence of satisfactoiy évidence of elther class in the 
forum to which it is most appropriate, the other may be resorted to as one of 
the éléments on whlch the damages or the compensation may, be ascertained ; 
Ibut it cannot be admitted, as the prayer which was refused implies, that In 
an action at law the profits which the other party mlght have made is the 
prlmary or controUing measure of damages. Packett Co. v. Sickles. 19 Wall. 
617." 

Packett Co. v. Sickles was also an action at law, and, the évi- 
dence showing a great many licenses for the use of the patent, it 
was held that the rate of license was the measure of damages. 
But the cotirt quoted Suffolk Co. v. Hayden, 3 Wall. 315, for ap- 
proval of the rule that, there being no license fee, gênerai évidence 
could be resorted to. The case was one at law, and a statement 
of the gênerai évidence was as follows : 

"It appeared that no sales had been made of the patent right by the plain- 
tîff, or of licenses for the use of it, so as to establish a patent or license fee 
as a criterion by which to ascertain the measure of damages. The court below 
accordingly permitted évidence, after objection, as to the uses and advau- 
tages of this improvement over the previous methods of cleaning cotton. And 
an expert testifled that the results were a more thoiough cleaning of the 
cotton, the saving of ail the good fiber?, less damage to the staple, and freeing 
of the room from dust, and the machinery from dust, dirt, and sand, the keep- 
ing of the machinery In better order at less cost, and dispensiug with one 
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trrinder of the cards ta conséquence of the diminution of dlrt and sand, ex- 
pelling fine dust and dlrt net before got eut, less breakage of the yarns," etc. 

The action of th.e lower court in admitting this évidence and 
basing a measure on it were afârmed. Justice Nelson, speaking 
for the court, said: 

"This question of damages, under the rule given in the statute, is always 
attended with difficulty and enibarrassment both to the court and jury, 
ïhere belng no establlshed patent or liceuse fee in the case, in order to get at 
a falr measure of damages, or even an approximation to it, gênerai évidence 
must necessarily be resorted to. And what évidence couid be more appro- 
prlate and pertinent than that of the utility and advantage of the invention 
over the old modes or devices that had been used for worliing out similar 
resultsî With a linowledge of thèse benefits to the persons who hâve used 
the invention, and the extent of the use by the Infrlnger, a jury wlll be in 
possession of materlal and controlling facts that may enable them, In the 
exercise of a Sound judgment, to ascertaln the damages, or. In other words, 
the loes to the patentée or owner, by the piracy, Instead of the purchase of the 
use of the invention." 

Philp T. Nock, 17 Wall. 460, was also an action at law. The 
court, by Mr. Justice Swayne, said: 

"The measure of the damages to be recovered agalnst infringers prescrlbed 
by the act of 1836 as well as by the act of 1870, is 'the actuai damages sus- 
tained by the plaintiff.' Where the plalntifC bas sought his profit in the form 
of a royalty paid by his Ucensees, and there are no peculiar circumstances in 
the case, the amount to be recovered wlll be regulated by that standard. If 
that test cannot be applied, he will be entltled to an amount which will com- 
pensate hlm for the injury to which he has been subjected by the piracy. 
In arriving at their conclusion, the profit made by the défendant and that lost 
by the plaIntifE are among the éléments which the jury may consider." 

Seymour v. McCormick, 16 How. 480, is the foundation case for 
the rule that an established license fee is the measure of damages; 
but it is admitted in that case, as it was declared in the subsé- 
quent cases which I hâve quoted, that the profits realized by an in- 
fringer may furnish a rule. The case was at law, and there was 
a license fee. This, the court held, was the measure of damages, 
but Justice Green said: 

"It Is only where, from the peculiar circumstances of the case, no other 
rule can be found, that the defendant's profits become the criterion of the 
plaintiff's loss." 

Of thèse circumstances the absence of a license fee is undoubt- 
edly the best beasure of damages. But this is as true of an ac- 
tion in equity as a suit at law. Clark v. Wooster, 119 U. S. 326, 
7 Sup. et. 217. "What is necessary to make an established license 
fee is stated in Rude v. Westcott, 130 U. S. 165, 9 Sup. Ot. 463. The 
rule announced by thèse cases is that the benefit derived by the 
défendant can be considered by a jury to ascertain the loss to 
plaintiff, and existed w^hen Cassidy v. Packing Ce. was tried, and 
when it was afSrmed by the circuit court of appeals. As to the proof, 
ail the cases afiirm that it must be certain, not conjectural; such 
as a conclusion could be deduced from, not guessed at. And it was 
said in Seymour v. McCîormick that there was no binding légal pre- 
fiumption that the defendant's gain was the plaintiff's loss. With 
thèse considérations we are not now concerned, our purpose be- 
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ing only to ascertaîn wliat éléments can be admitted In consîdering 
plaintiff's damages. 

This being the condition of the law, bas Coupe t. Royer made 
any change in the law, or shown that the law was misunderstood 
in Cassidy v. Packing Co.? If Coupe v. Royer is antagonîstic to the 
cases I bave quoted, it is the only one wbich is, unless Tilghman v. 
Proctor and other cases in equity were intended so to be. Tilghman 
V. Proctor does not seem to be. In that case Justice Gray said: 

"In an action at law for the infringement of a patent the plaintifC can re- 
cover a verdict for only the actual damages whlch he bas sustained; and the 
amount of such royalties or llcense fées as he has been accustomed to receive 
from thlrd persons for the use of the invention, with interest thereon from 
the time when they should hâve been pald by the défendants, is generally, 
though not always, taken as the measure of his damages; but the court may, 
whenever the circumstances of the case appear to require it, inflict vindlctive 
or punitive damages, by rendering judgment for not more than thrice the 
«.mount of the verdict." 

— And then cited the cases which I hâve quoted. The italics in the 
quotation are mine, and what the words were intended to mean is 
ambiguous; but it is natural to construe them by the cases cited. 
Eoot V. Bailway Co., 105 U. S. 189, sheds a very clear light It was 
a suit in equity, and the jurisdiction of the court and the measure of 
relief are very fully cousidered. Ail the important cases were re- 
viewed and estimated by Justice Mathews, and, after stating the rea- 
son and extent of the rule allowing profits, he said: 

"The nile Itself Is reasonable and just, though sometlmes perverted and 
jibused. It has been eonstantly acted upon by the courts. But It is a rule of 
administration, and not of jurisdiction; and, although the créature of equity, 
it is recognized as well at law as one of the measures, though not the limit, 
for the recovery of damages." (The italics are mine.) 

The letter of décision in Coupe t. Eoyer seems to oppose thèse 
casea Is there no reconciliation between them? Coupe v. Eoyer 
does not purport to reverse prior cases. It assumes a rule to be 
well established, and it must, therefore, flnd its explanation in con- 
fining its language to the précise action of the lower court, wliich 
it disapproved. The lower court told the jury that it was an in- 
ference of law that what the défendant gained the plaintiff lost. 
This kind of instruction was condemned in Seymour v. McCormick, 
where the court said: 

"What a patentée would hâve made if the Infringer had not Interfered with 
his rights is a question of fact, and not 'a Judgment of law.' *' 

Robinson says (section 1062): 

"There is no presumptlon, either of law or fact, that the plaintiff has lost 
ail that the défendant has gained, or tbat the defendanl's advantage is equal 
to the plaintiff's loss. But the pecuniary beneflt which the défendant has d«- 
rived from the unlawful use of the invention, whether by an Increase In the 
quality of his products and the quantity of his sales, or by a decrease in the 
expense of manufacture, Is a fact from whlch, in connection with other facts, 
the jury may infer the amount by which the plaintiff's sales and priées hâve 
been reduced through the Infringement." 

If the language in Coupe v. Royer be confined in its effect to 
the précise action of the lower court, it is not antagonistic to Cas- 
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«Idy T. Packing Co. The latter only décides that what would be a 
reasonable royal ty may be established by évidence. And to make 
this tlie measure of plaintiff's loss is as consistent as to make an 
established royalty a measure of loss. In either case, whether the 
défendant use the invention will dépend on his judgment of its 
advantages over other things, and equally in either case he might 
or might not prefer to use such other things than to pay a price 
for the new one. But also in either case, to quote Judge Nelson 
in Packett Co. v. Sickles, supra: 

"Wlth a knowledge of thèse beneflts [utlllty and advantage of the invention] 
to the persons who bave used the Invention, and the estent of the use of the 
infringer, a jury will be in possession of materlal and controUing facts that 
may enable them, In the exercise of a sound judgment, to ascertain the dam- 
ages, or. In other words, the loss to the patentée or owner, by the plracy, In- 
etead of the purchase of the use of the Invention." 

See, to the same gênerai effect, Brickill t. Mayor, etc., 8 C. C. A. 500, 
60 Fed. 98. If the facts in Cassidy v. Packing Co. were sufBcient to 
CBtablish a reasonable royalty, the facts of the case at bar, being sub- 
stantially the same, are suflacient. The décision goes no further. 

The amount of royalty and the time it is to be applied are open 
questions. I will not dwell on them at length, as this opinion is 
already very long. It is enough to say that the évidence justifies 
the amount being fixed at flOO for the term of the patent. The 
défendant used five machines for 9^ years, — ^that is, for nine and one 
half seventeenths of the term of the patent, — and hence, as the time 
for which the patent is to endure is one of the chief éléments of its 
value (Bloomer v. McQuewan, 14 How. 328), damages are awarded 
according to this time. 

BALCAERES BROOK S. S. CO., Limited, v. GRACE et al. 

(Circuit Court of Appeals, Second Circuit. July 29, 1S96.) 

L Chahtbr Pabtt — Quarantt of Sirip's Capacitt. 

A charter for a voyage to certain West Ooast South American ports, by 
which the charterers agreed to pay a lump sum of £4,500 sterling, con- 
talned a guaranty that "steamer will carry under deck at least 3,000 
measurement tons of 40 cubic feet," a concession of 30 shillings to be 
made for eaeh ton of shortage. The charter was slgned by the New 
Tork agents of the ship, who had informed the owner in England that 
80 shillings per ton frelght would be pald, or £4,500, "provided owners 
will guaranty 3,000 tons cargo," and had recelved an answer: "Close 
according to your telegram, £4,500 sterling. Owners guaranty 3,000 tons 
measurement, 40 cubic feet." Beld, that the guaranty was of a vessel 
in' which the charterers could shlp 3,000 measurement tons of ordinary 
West Coast South American cargo. 66 Fed. 358, reversed. 

B. AUTHORITT OF MastER. 

The master bas no authorlty to release a charterer from paytng the 
hlre reserved to a shipowner in a charter party, or to vary the terms of 
the contract made by the owner. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

William L. Tnrner, for appellanta. 
Convers & Kirlin, for appellee. 
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Before WALLAOE, LAOOMBE, and SHIPMAN, arcuit Judges, 

WALLAOE, Circuit Judge. The appel lants kave appealed from 
a decree (66 Fed. 358) adjudging them to be liable fpr an unpaid 
balance of charter hire accruing under a charter party made be- 
tween them and the appellee. By the instrument, the appellee 
chartered the whôle of its steamship to the appellants for a voy- 
age from the port of New York to certain West Coast South Amer- 
ican ports, and engaged to take and receive on board the vessel "ail 
such lawful goods and merchandise" as the charterers "might think 
proper to ship"; and the appellants engaged to pay for the hire 
of the vessel a lump sum of £4,500 sterling. The instrument con- 
tained the following clause: "Owners guaranty that steamer will 
carry under deck at least 3,000 measurement tons of 40 cubic feet, 
f ailing which cargo capacity charterers shall be allowed a conces- 
sion of 30 shillings sterling for each and erery ton short carried 
of said stipula.ted minimum capacity." The charter party was 
signed in New York City, May 26, 1892; the steamship then being 
at sea. The apiièllants were a well-known mercantile flrm in that 
city, engaged în the West Coast South American trade. In the ne- 
gotiations, thè appellee was répresented by Lirermore & Co., the 
ship's agents ât New York City. On the day préviens to the sign- 
ing of the charter party, Livermore & Co. informed the London 
agents of the owners that a charter for the steamship could be 
closed with the appellants, conditioned that they would load her 
with a full and complète cargo, and pay 30 shillings per ton freight, 
or would pay £4,SO0 sterling, "provided owners will guaranty 3,000 
tons cargo." The London agents thereupon cabled Livermore & 
Co. as follows: "Close according to your telegram, £4,500 sterling. 
Owners guaranty 3,000 tons measurement, 40 cubic feet." Pur- 
suant to this cablegram, Livermore & Co. signed the cliarter. The 
vessel was delivered to the appellants August 26, 1892. They put 
on board a cargo of 2,393 measurement tons, and this cargo seems 
to hâve occupied the whole avallable space in the vessel. No 
question was made by the master or by Livermore & Co. that it 
was not properly stowed, or was not ordinary West Coast South 
American cargo, such as the appellants were entitled to ship under 
the charter party. The master and Livermore & Co., assuming that 
the cargo was properly stowed, and that it was the meaning of the 
charter party that the appellants should hâve their cargo carried 
for 30 shillings per ton, settled the freight with the appellants upon 
the basis of 2,393 tons at that rate. The anpellee disavowed this 
settlement, and brought the présent action to recover the balance 
of the £4,500, upon the theory that the space under the steamship's 
deck available for the stowage of cargo was more than 120,000 
cubic feet. Upon proofs showing that the steamship, in the con- 
dition in which she was tendered to the appellants, had a "max- 
imum free cubic space within the cargo limita" under deck, avail- 
able for their use, of 122,936 cubic feet, the district court held the 
appellee was entitled to the charter hire of £4,500, and that the 
settlement made was unauthorized and nugatory. 
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Although the master of a sWp has authority in a foreign port to 
settle accounts for f reiglit, demurrage, and delay, and similar items, 
he has none to release a charterer from paying the hire reserved to 
a shipowner in a charter party, or to vary the tenns of the con- 
tract made by the owner. Neither the master nor the ship's agent 
could make a déduction from the charter hire based on an unwar- 
ranted interprétation of the charter party; and, if the déduction 
claimed by the appellants was thus erroneously allowed, the ap- 
pellee was entitled to recover the unpaid balance. The question 
to be determined is whether the déduction was authorized by the 
terms of the contract; in other words, whether, according to the 
proper construction of the concession clause, the guaranty was of 
the ship's cargo space, or of her capacity to carry such a cargo as 
it was contemplated she would be loaded with for the particular 
voyage. 

It appears by the proof s that there is a wide margin of variation 
in the compactness of stowage of différent kinds of measurement 
cargoes, and that the space lost in stowage ranges from 7 to 20 
per cent, of the whole cargo space of the vessel. Consequently, a 
guaranty of a ship's cargo space, and of her capacity to carry meas- 
urement cargo, or a particular kind of cargo, are very différent 
things. 

The clause is loosely expressed, but, read in the light of the ex- 
trinsic circumstances bearing upon its interprétation, we conclude 
that it was intended to guaranty the charterers a vessel in which 
they could ship, if they chose, 3,000 measurement tons of ordinary 
West Coast South American cargo. 

That the parties contemplated that the vessel was to be em- 
ployed to transport that kind of cargo, notwithstanding the contract 
did not specify any particular kind, is apparent, net only from the 
circumstance that the charterers' business consisted in shipping 
Buch cargoes, but also because cargoes shipped at the port of New 
York to the ports named in the charter party or other West Ooast 
South American ports hâve a deflnite charaoter. The character- 
istics of those cargoes are so well understood in shipping circles 
that it is usual to estimate the variation between the cargo space 
of vessels and their capacity for carrying thèse cargoes at 12 per 
cent., the différence being lost in stowage. 

The guaranty is to be construed as intended to provide the char- 
terers with a vessel capable of carrying the specified quantity of 
cargo of the kind they proposed to ship. In Mackill v. Wright, 14 
App. Cas. 106, the shipowners guarantied that the vessel should 
"carry not less than 2,000 tons deadweight of cargo." Ail the 
judges agreed that the guaranty should be read as something more 
than one merely of the carrying capacity of the ship, and that it 
was to be construed as guarantying her capacity with référence to 
the voyage, and the description of cargo proposed to be shipped, 
BO far as that description was made known to the owners. See 
Carv. Carr. by Sea, 141. 

The proposition submitted by Livermore & Co. to the vessel's 
London agents dénotes clearly the intention of the charterers to 
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have a contract by whicb. tkeir freight on the cargo they were to 
ship should be 30 shillings per ton. Presumably because neither 
the appellants nor Livermore & Co. knew definitely the cargo ca- 
pacity of the vessel, but supposed it to be about 3,000 tons, the prop- 
osition was in the alternative, to load her with a full cargo, and 
pay 30 shillings per ton freight, or pay £4,500 lump freight, with 
a guaranty that she would carry 3,000 tons of cargo. If she would 
carry more than 3,000 tons, the flrst was the better ofler; if she 
would not, the lump sum and guaranty was an équivalent ofler. 
There was no room to misunderstand the purport of the terms pro- 
posed; and, if the ofler of the lump sum had been understood by 
Livermore & Oo. to be a better one than the other, they woald not 
hâve troubled themselves to communicate the other to the London 
agents. The instruction of the London agents to Livermore & 
Co. to close for the lump freight did not suggest any qualification 
of the ofler; but for greater certainly, and probably to exclude any 
misconception that the cargo capacity was to be of tons weight, 
they specified that it was to be "tons measurement, 40 cubic feet." 
What they meant by this, and what Livermore & Co. understood 
by it, is manifest by the phrase as written in the charter party, 
"Steamer will carry under deck at least 3,000 measurement tons of 
40 cubic feet." It would defeat the plain intention of the parties 
to close a charter on the basis of 30 shillings per ton for the cargo 
the appellants were to ship, as evidenced by the proposition and 
acceptance, to treat the guaranty clause as meaning that they 
should pay the lump sum in case they were furnished with a vessel 
having 120,000 cubic feet of space within her cargo limits. 

The conclusion that the guaranty was intended to provide the 
appellants with a ship of a carrying capacity to enable them to load 
upon her 3,000 tons of ordinary West Coast South American cargo 
is enforced by the construction placed upon it by the conduct of 
Livermore & Co. before controversy arose. Obviously, Livermore 
& Co. understood the clause to mean just what the appellants sup- 
posed it to mean, viz. that, in the event that the vessel should not 
hâve a cargo capacity for carrying 3,000 measurement tons of the 
kind of cargo usually shipped from New York for the ports named, 
they sliould hâve a concession of 30 shillings per ton for the amount 
short-carried, and thus pay a charter hire of 30 shillings per ton 
for that actually carried, or which could be laden on board. 

Our attention has been called to several adjudged cases bearing 
upon the question of the construction of warranties of the carrying 
capacity of vessels in charter parties. None of them are so anal- 
ogous to the présent as to be of any value as an authority in point. 
Each case was controlled by the particular facts indicative of the 
intention of the clause. 

Although the master of the steamship seems to hâve been satisfled 
that the cargo loaded by the appellants was the usual West Coast 
South American cargo, and that no space was unnecessarily lost in 
stowage, the discrepancy between the amount loaded and the 
amount which can ordinarily be loaded in a vessel having the cargo 
space of the steamship is so wide that we are constrained to be- 
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lieve that there was an erroneous estimate of the amount actually 
laden on board, or that the cargo was net as adyantageously stowed 
as it could and should hâve been. As bas been stated, there sbould 
hâve been a loss of but 12 per cent, of the cargo space in stowage. 
The proofs show quite satisfactorily that, allowing for this loss, 
the cargo oapacity of the steamship for the stowage and carriage 
of ordinary West Coast South American cargo was certainly 2,760 
tons. How the mistake occurred is wholly a matter of conjecture. 
The proofs as to the accuracy of the estimate of the amount laden 
on board are meager and unsatisfactory. 

We conclude that to the extent of 367 tons the concession was 
erroneously allowed, and that there should be a decree for the libel- 
ants upon that basis, with interest. 

The decree is accordingly reversed, with costs of this court to 
the appellants, with instructions to the district court to decree for 
the libelants, with costs of that court, and conformably with this 
opinion. , 
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ALEXANDRE et al. T. THE ARGUS. (Circuit Court of Appeals, Thlrd 
Circuit. October 16. 1896.) No. 21. Appeal from the District Court of the 
United States for the Bastem District of Pennsylvanla. Dismlssed pursuant 
to the twentleth rule. 



A LOT OP JBWELRÏ T. UNITED STATES. (Circuit Court of Appeals, 
Second Circuit. March 4, 1896.) No. 10.S7. M. L. Towns, for clalmants. 
James L. Bennett, U. S. Atty. Before WALLACE, LACOMBE, and SHIP- 
MAN, Circuit Judges. No opinion. Afllrmed in open court. 



BANK OF OALIFORNIA T. COWAN et al. (Circuit Court of Appeals, 
Nlnth Circuit. June 1, 1896.) No. 253. Appeal from the Circuit Court of the 
United States for the District of Oregon. Zera Snow, for appellant. George 
H. Williams and L. L. McArthur, for appellee.'?. Before GILBERT and ROSS, 
Circuit Judges, and MORROW, District Judge. 

GILBERT, Circuit Judge. This is a suit brought by the Bank of Califomla 
to set aside the mortgages referred to In the foregoing case of Beall v. Cowan, 
75 Fed. 139. It is precisely slmilar to the former case, and the conclusions 
therein reached are décisive of this case. The decree is therefore ajG^med, 
with costs to the appellees. 



CENTRAL VT. E. CD. V. BATEMAN. (Circuit Court of Appeals, Second 
Circuit. January 29, 1895.) No. 82. In Error to the Circuit Court of the United 
States for the Northern District of New York. Louis Hasbrouck, for plaln- 
tiff In error. Frank E. Smith, for défendant in error. Before LACOMBE and 
SHIPMAN, Circuit Judges. 

PER CURIAM. We flnd no error In the charge of the trial Judge, and are 
satisfied that there was such a confllct of testimony upon the Issues of fact 
as to require a submission of the case to the Jury. The décision upon 
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«Jefenâant'a motion for a new trial because the verdict was, as flefenflant con- 
tended, contrary to the évidence, and for excessive damages, Is not revlewable 
in this court Jndgment of circuit court afflrmed. 



THE CITY OF SAVANNAH. OCEAN S. S. CO. v. HAUEAHAN et aL 
(Circuit Court of Appeals, First Circuit July 13, 1893.) No. 65. Appeal from 
the District Court of the United States for the District of Massachusetts. This 
was a iibel by the owners of the schooner Lucy Jones, on behaif of themselves, 
the owners of the cargo of said schooner, and the crew, for the loss of the 
schooner and cargo, and for the loss of Personal effects, by a collision between 
the steamship City of Savannah and said schooner, February 4, 1892, near 
OroBB RIp llght-shlp, In Nantucket Sound. There was a decree for iibelants, 
and clalmants of the City of Savannai appeaL No opinion. Dismissed 
pursuant to the twentletb rule. 



CROSS V. EVANS. (Circuit Court of Appeals, Flfth Circuit February 
a5, 1895.) No. 246. Error to the Circuit Court of the TJnlted States for the 
Eastern District of Texas. Questions of law certiâed to suprême court 



DALY et al T. BRADY. (Clrouit Court of Appeals, Second Circuit May 
27, 1896.) A. I. Dittenhoff, for the motion. Stephen H. Olln, opposed. Be- 
fore WALLACB, LACOMBE, and SHIPMAN, Circuit Judges. 

PER GURIAM. The suprême court had decided in this case that no ap- 
peal was ever taken from the judgment of this court. 16 Sup. Ot 961. The 
time has now passed wlthin which an appeal can be taken. The Judgment 
was duly entered in this court. To vacate it and direct the entry of a new 
Judgment for the purpose of permltting an appeal would be merely an 
évasion of the statute which requires appeals to be brought wlthin a pre- 
scribed time. We are satisfled that we are without power to grant any 
relief. 



GOWEN v. BUSH. DA VISON v. GIBSON. ST. LOUIS & S. F. RY. 
CO. V. BARKER. (Circuit Court of Appeals, Elghth Circuit. February 8, 
1896.) Nos. 535, 605, 615. In Error to th« United States Court in the Indian 
Terrltory. No opinion. The judgment entered In accordance wlth the opin- 
ions herein (18 C. C. A. 572, 72 Fed. 299) set aslde, and the cases relnstated 
ou the docket by the court of its own motion. 



HALL V. FRICKBT. (Circuit Court of Appeals, First Circuit Angust 10, 
1893.) No. 62. Appeal from the District Court of the United States for the 
District of Massachusetts. This was a llbel to recover damages to the schooner 
Mary Lymbumer caused by a collision between said schooner and the schooner 
Robert P. King, on Nantucket Shoals, December 12, 1891. There was a decree 
for libelant, and claimant appeals. Thos. J. Morrison, for appellant. Frédéric 
Dodge, for appellee. Before OOLT and PUTNAM, Circuit Judgea, and 
WBBB, District Judge. Dismissed pursuant to the twentleth rule. 



THE lOWA. lOWA S. S. CO., Limited, v. MONROE. (Circuit Court of 
Appeals, First Circuit. July 12, 1894.) No. 96. Appeal from the District 
Court ôf the United States for the District of Massachusetts. This was a llbel 
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to recover damages to cattle shlpped Aprll 12, 1887, on board the steamship 
lowa, from Boston to Llverpool, alleged to be caused by the fallure of the 
owners of said steamship to provide sultable cleats, stanchlons, head boards, 
and other fittings to keep such cattle in position during the voyage. There 
was a decree for libelant, and défendant steamship company appeals. Ben- 
jamin L. M. Tower, for appellant. Thomas P. Procter, for appellee. No 
opinion. Dlsmissed pursuant to the twentieth raie. 



THE MARY LYMBURNER. HALL v. FRIOKET. (Circuit Court of Ap- 
peals, First Circuit. August 10, 1893.) No. 37. Appeal from the District Court 
of the United States for the District of Massachusetts. ïhis was a libel to 
recover damages to the schooner Robert P. King, caused by a collision be- 
tween the sald schooner and the schooner Mary Lymburner on the Nan- 
tucket Shoals, December 12, 1891. There was a decree dismissing the Ilbel, 
and the libelant appeals. Thos. J. Morrison, for appellant. Frédéric Dodge, 
for appeUee. Before COLT and PUTNAM, Circuit Judges, and WEBB, Dis- 
trict Judge. No opinion. Dlsmissed pursuant to the twentieth rule. 



NEW DBPARTURB BELL CO. v. HARDWARE SPECIALTY CO. et al. 
(Circuit Court of Appeals, Thlrd Circuit. September 15, 1896.) No. 4. Ap- 
peal from the Circuit Court of the United States for the District of New Jer- 
sey. Dlsmissed pursuant to the twenty-second rule. 



RICHARDSON v. INTERNATIONAL PAVEMENT CO. (Circuit Court 
of Appeals, Thlrd Circuit. September 21, 1896.) No. 36. Appeal from the 
Circuit Court of the United States for the Eastern District of Pennsylvanla. 
Dlsmissed pursuant to the twentieth rule. 



UNITED STATES v. STOWELL et al. (Circuit Court of Appeals, First Cir- 
cuit. February 12, 1896.) No. 141. Error to the District Court of the United 
States for the District of Massachusetts. Thls was an information for the for- 
felture of a dlstlUery owned by Joseph Stowell and Thomas Bevlngton. The 
Judgment of the district court dismissing the Information was afflrmed by the 
circuit court, whereupon the United States sued ont a wrlt of error to the 
suprême court, which court reversed the judgment and remanded the cause for 
further proceedings. 133 U. S. 1, 10 Sup. Ct. 244. The district court ren- 
dered a judgment of forfeiture, one-half the costs to be taxed against each 
of the claimants, respectively. The United States brings error. Before 
PUTNAM, Circuit Judge, and WEBB, District Judge. No opinion. Dls- 
missed without costs. 

ENn OF Casbs in Vol. 76. 



